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I    ^»THE«tfepoTts  of  the  Supreme  Court  of  Georgia,  containing  all  the 
ideoiAons  of  that  Court,  made  during  the  year  1846,  are  uow  presented 
to  the  puhlic  in  one  volume. 

The  Reporter  is  apprehensive  that  he  has  been  unable,  notwithstand- 
ing ihe  care  that  has  been  taken,  and  the  labor  and  pains  bestowed  by  him, 
wholly  to  avoid  errors  in  its  exeoation.  But  he  is  flattered  by  the  hope 
and  belief,  that  no  mistakes  or  omissions,  materially  varying  the  sense, 
have  escape^  his  scrutiny  and  correction.  To  his  own  exertions,  in 
tlus  particular,  has  been  added  the  assistance  of  the  publisher,  and 
his  proof  readers,  than  whom  few,  if  any,  could  be  found,  who  under- 
stand their  duties  better,  or  discharge  them  with  more  fidelity. 

.The  greatest  fears  entertained  are,  as  to  the  references.  It  would  be 
a  matter  very  deeply  regretted  by  the  Reporter,  to  find  cases  referred 
to  by  the  Court  in  its  decisions,  or  by  counsel  in  their  arguments,  in- 
correctly copied,  and  remaining  still  unnoted.  To  avoid  this,  a  very 
competent  gentleman  has  been  employed  to  compare  the  cases  cited 
wUh  the  reports  from  which  they  are  taken,  and  to  furnish  a  list  with 
the  proper  corrections,  of  such  as  have  not  been  truly  set  forth ;  and 
it  is  believed  that  all  material  errors  of  this  sort  have  been  detected. 
These  corrections  will  be  found  in  the  proper  place. 

It  has  been  found  somewhat  difficult  to  condense  the  statements  of 
bets  in  the  cases,  as  much  as  was  desirable ;  and,  in  this  particular,  it 
i^lbprehended  they  may  appear  too  prolix.  But,  as  every  principle  of 
hw,  decided  by  the  court,  arose  upon  the  facts  sent  up,  the  Reporter 
has  felt  it  to  be  imperatively  his  duty,  even  at  the  expense  of  prolixity, 
to  set  forth  a  faithful  narration,  so  as  to  present  all  the  material  facts 
%  their  proper  connection. 

He  has  embodied  the  arguments  of  counsel.     In  this  he  is  aware 
that  many  valued  friends,  for  whose  judgments  and  opinions  he  enter- 
tains the  highest  regard,  will  disagree  with  him,  looking  upon  it  as  a 
useless  expense,  and  as  an  act  of  supererogation  .on  his  part.     T 
:  he  would  most  respectfolly  submit  that,  although  the  a:-- 
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counsel  are  not  to  be  viewed  as  the  law  of  the  case,  yet  they  are  valu- 
able to  the  profession,  and  the  courts,  in  the  aid  they  give  in  the  in- 
vestigation of  those  legal  subjects  to  which  they  apply.  Whilst,  there- 
fore, they  may  assist  many,  they  can  be  prejudicial  to  no  one.  Most 
of  those  arguments,  too,  will  be  found  to  be  highly  interesting  and  in- 
structive. 

It  will  be  perceived  that  the  present  volume  is  very  heavily  paged. 
Indeed,  there  are  but  few  books  of  reports  extant  which  contain  as 
much  matter  to  the  page  as  this.  The  matter  embodied  was  quite 
sufficient  for  two  volumes,  of  respectable  size,  if  the  more  modern  style 
of  publishing  reports  had  been  adopted.  But  the  public  seemed  to  ex- 
pect but  one  volume,  and,  impressed  with  the  belief  that  it  woi|ld  be 
more  acceptable  in  the  present  form,  he  unhesitatingly  adopted  it. 

In  place  of  the  usual  heading  at  the  commencement  of  each  term,  a 
summary  has  been  substituted,  setting  forth  the  Terms  of  the  0)ujt 
held — noting  the  presence  of  the  Judges,  and  exhibiting  the  nara^s  of 
Attorneys  admitted  at  each  Term*  and  their  residences,  as  far  as  kntwn 
to  the  Reporter. 

The  clause  of  the  Constitution  creating  the  Court — the  Act  of  the 
General  Assembly  organizing  it,  and  the  Rules  of  the  Court,  are  em- 
bodied. With  r<?gard  to  the  Rules  of  the  Court,  they  are  embodied 
entire,  without  reference  to  the  terms'- at  which  they  were  respectively 
adopted.     The  convenience  of  a  ready  Tcference  suggested  this  couiBe. 

In  conclusion,  the  Reporter  would  add  that,  although  there  are  doubt- 
less many  imperfections  in  the  executionof  this  work,  yet  he  is  consoled  by  r 
the  consciousness  of  having  done  his  utmost  to  avoid  them,  and  of  having 
spared  neither  pains  nor  expense  in  order  to  accomplish  a  proper  di?- 
chargo  of  the  official  duties  imposed  on  him  by  the  law.  And,  should  .. 
his  efforts  in  this  instance  be  acceptable  to  tb«  Bench  and  the  Bar  of 
Georgia,  he  will  esteem  it  his  greatest  reward.                * 
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CLAUSE  OP  THE  CONSTITUTION  OF  THE  STATE  OF 
GEORGIA,  CREATING  A  SUPREME  COURT. 

Article  III.— Section  I. 

"  The  Supreme  Court  shall  consist  of  three  jud<ros,  who  shall  be  elected 
by  the  legislature  for  such  term  of  years  as  shall  be  prescribed  by  law, 
and  shall  continue  in  office  until  their  successors  shall  be  elected  and 
qualified,  removable  by  the  Governor  on  the  address  of  two-thirds  of 
both  branches  of  the  General  Assembly  for  that  purpose,  or  by  im- 
peackment  and  conviction  thereon.  The  said  court  shall  have  no  origi- 
nal jurisdiction,  but  shall  be  a  court  alone  for  the  trial  and  correction  of 
errors  in  law  and  equity  from  the  superior  coitrts  of  the  several  circuits, 
and  shall  sit  at  least  once  a  year,  at  a  time  to  be  prescribed  by  law,  in 
each  of  five  judicial  districts  to  be  hereafter  laid  oflf  and  designated  by 
the  legislature  for  that  purpose,  at  the  most  central  point  in  such  judi- 
cial district,  or  at  such  other  point  in  each  district  as  shall  by  the 
General  Assembly  be  ordained,  for  the  trial  and  determination  of  writs 
of  error  from  the  several  superior  courts  included  in  such  judicial  dis- 
tricts. And  the  said  court  shall  at  each  session  in  each  district  dispose 
of  and  finally  determine  each  and  every  case  on  the  docket  of  such 
court,  at  the  first  term  after  such  writ  of  error  brought ;  and  in  case 
the  plaintiff  in  error  in  any  such  .case  shall  not  be  prepared,  at  such  first 
term  of  such  court,  after  error  brought,  to  prosecute  the  same,  unless 
precluded  by  some  Providential  cause  from  such  prosecution,  it  shall  be 
stricken  from  the  docket,  and  the  judgment  below  shall  stand  affirmed," 


AN  ACT  to  carry  into  effect  that  part  of  the  first  section  of  the  third  ar- 
ticte  of  the  Comttitution^  which  requires  the  establishment  of  a  Supreme 
Court  for  the  Correction  of  Errors^  and  to  organize  the  satney  and  to  regu- 
late the  proceedings  thereof 

Section  First.  Beit  enacted  by  the  Senate  and  House  of  Representa- 
lives  of  the  Slate  of  Georgioy  in  General  Assembly  met^  and  it  is  hereby 
enacted  by  the  authority  of  the  same^  That  in  pursuance  of  the  first  section 
of  the  third  article  of  the  Constitution,  there  shall  be,  an4  it  is  hereby 
established,  a  Court  for  the  Correction  of  Errors,  to  be  called  the  Su- 
preme Court  of  the  State  of  Georgia.  The  Said  court  shall  consist  of 
^ree  judges,  who  shall  be  elected  at  the  present  session  of  the  General 
Assembly — one  for  the  term  of  six  years,  one  for  the  term  of  four  years, 
and  one  for  the  term  of  two  years,  during  which  terms  they  shall  respec- 
tively hold  their  offices,  unless  sooner  removed  in  the  manner  pointed 
out  by  the  Constitution.  No  person  shall  be  eligible  to  the  office  of 
judge,  unless  he  shall  have  been  duly  admitted  and  licensed  to  plead 
and  practice  in  the  coorts  of  law  and  equity  in  this  State  ten  years  p^ 


▼i  ACT  ORGANIZING  THE  SUPREME  COURT. 

• 

least  prior  to  his  election.  The  Governor  shall,  within  twenty  days  after 
the  election  of  said  jodges,  commission  them  respectively  for  the  terms 
for  which  they  shall  have  been  elected.  In  case  of  the  death,  resigna- 
tion, or  removal  from  office  of  any  of  sud  judges,  the  Governor  ^all 
appoint  and  commission  some  fit  and  proper  person  to  fill  such  vacancy, 
nntn  the  meeting  of  the  Greneral  Assembly  next  after  such  vacancy, 
when  the  General  Assembly  shall  fill  the  same.  And  if  any  saeh 
vacancy  occur  during  a  session  of  the  General  Assembly,  the  same  shall 
be  filled  at  such  session.  Every  judge  of  said  court  who  shall  be  elected 
after  the  present  session  of  the  General  Assembly,  (except  where  he  is 
elected  ttf>  fill  a  vacancy,)  shall  hold  his  office  for  and  during  the  term  of 
six  years,  and  shall  be  commissioned  accordingly  by  the  Governor. 

Section  Second.  And  be  it  further  enacted^  That  the  said  Supreme 
Court  shall  be  holden  at  the  times  and  places  following,  to  wit :  on  the 
second  Monday  in  January  and  third  Monday  in  June,  in  each  year,  for 
the  First  District,  to  be  composed  of,  the  Eastern  and  Southern  Judicial 
Circuits,  alternately  at  Savannah  and  .Hawkinsville.  On  the  fourth 
Mondays  in  January  and  July  in  each«year  for  the  Second  District,  to  be 
composed  of  the  South  Western  and  Chattahoochee  Circuits,  alternately 
at  Talbotton  and  Americus.  On  the  second  Monday  in  February  and 
August  in  each  year  for  the  Third  District,  to  be  composed  of  t|ie ' 
Coweta  and  Flint  Judicial  Circuits,  alternately  at  Macon  and  Decatitr. 
On  the  fourth  Mondays  in  March  ^d  September  in  each  year,  for  the 
Fourth  District,  to  be  composed  of  the  Western  and  Cherokee  Circuits, 
alternately  at  Cassville  and  Gainesville.  ,  On  the  first  Mondays  in  May 
and  November  in  each  year,  for  the  Fifth  District,  to  be  composed  of  the 
Middle,  Northern  and  Ocmulgee  Judicial  Circuits,  at  the  City  of  Mil* 
ledgeviUe. 

Section  Third.  And  be  it  further  enactedy  That  it  shall  be  the  duty  of 
all  the  judges  of  said  court  to  attend  at  each  term  of  said  court ;  but  if, 
from  Providential  cause,  any  one  of  said  judges  cannot  attend  a  courtk 
such  court  may  be  holden  by  two  judges.  If  only  one  judge  shall  attend 
a  court,  it  shall  be  his  duty  to  open  tiiie  court  and  to  adjourn  it  to  a  day 
not  more  than  two  days  beyond  the  regular  term,  at  which  time,  if  two 
judges  do  not  attend,  the  court  shall  in  that  case  be  adjourned  to  the 
next  regular  term. 

Section  Fourth.  And  be  it  further  enacted.  That  the  Supreme 
Court  shall  hear  and  determine,  at  the  first  term  of  each  court,  all 
such  cases  in  law  and  equity  as  may  be  brought  from  any  of  the 
Superior  Courts  of  this  State,  within  the  district  as  created  by  this 
act,  for  which  said  Supreme  Court  is  holden.  All  causes  of  a  criminal 
or  civil  nature  may,  for  alleged  error  in  any  decision,  sentence, 
judgment  of  decree  of  any  such  Superior  Court,  be  carried  up  from 
the  counties  in  the  respective  districts  aforesaid,  to  the  judges  of  the 
Supreme  Court,  at  the  respective  terms  thereof  for  such  district,  to  be 
by  the  said  Supreme  Court  revised  and  determined.  Any  criminaF 
cause  may  be  carried  up  to  the  Supreme  Court  on  a  bill  of  exceptions, 
in  writing,  specifying  tne  error  or  errors  of  law  complained  of,  to  be 
j»««>ii  up  ]^j  the  party,  his  counsel  or  attorney,  within  four  days  after 
I  of  the  cause  in  which  the  decision  or  sentence  has  been  had, 
^bmitted  to  the  judge  of  the  Superior  Court  before  whom  such 
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criminal  oattse  may  haye  been  tried,  to  be  by  him  certified  and  signed. 
Any  caose  of  a  civil  nature,  either  on  the  law  or  equity  side  of  the 
Superior  Court,  may,  in  like  manner,  be  carried  to  the  Supreme  Court 
on  a  bill  of  exceptions,  specifying  the  error  or  errors  complained  of  in 
any  decision  or  judgment,  to  be  drawn  up  by  the  partv  complaining 
thereof,  his  counsel,  solicitor  or  attorney,  withiii  the  tmie  aforesaid, 
and  submitted  to  the  judge  before  whom  the  cause  may  have  been 
heard,  to  be  by  him  certified  and  signed ;  but  in  no  case  snail  the  facts 
be  controverted  in  the  Supreme  Court  so  as  to  require  attendance  of 
any  witness  or  witnesses  under  any  pretence  whatever  :  said  Supreme 
Court  shall  hear  and  determine  upon  matters  contained  in  the  transcript 
of  the  record  of  the  cause,  and  not  otherwise.    Upon  exhibition  of  any 
such  bill  of  exceptions  to  the  judffe  of  the  Superior  Court,  it  ghall  be 
his  duty^  if  such  bill  of  exceptions  be  true  and  consistent  with  what  has 
transpired  in  the  cause  before  him,  to  certify  and  sign  the  same.     Such 
bill  of  exceptions  shall  operate  as  a  supersedeas  to  the  judgment,  sen- 
tence, execution,  or  decree  of  the  court  below,  in  all  oases  where  bond 
may  be  given  or  affidavit  filed  as  hereinafter  provided.     If  in  civil 
caaes,  either  in  law  or  equily,  the  party  complaining  of  error  shall, 
within  four  days  after  the  term^  at  which  the  exceptions  were  taken, 
pay  all  costs  which  may  have  accrued,  and,  either  personally  or  by  his 
agent,  solicitor  or  attorney  in  fact  or  at  law,  give  bond  with  security, 
to  be  approved  of  by  the  clerk  of  the  Superior  Court,  and  conditioned 
to  pay  the  eventual  condemnatiou'^money  and  all  subsequent  costs ;  and 
if  in  a  criminal  case  where  the  offence  is  by  law  bailable,  the  party 
complaining  of  error  shall  enter  into  recognizance,  with  security,  to  be 
in  like  manner  approved,  conditioned  for  the  appearance  in  person  of 
such  party  complaining,  to  abide  the  final  order,  judgment,  or  sentence 
of  said  court ;  and  if  the  offence  be  not  bailable,  or  if  the  party  be 
sentenced  to  imprisonment  in  the  Penitentiary,  and  be  unable  to  give 
security  as  required,  the  judge  of  the  Superior  Court  may  order  a 
supersedeas  at  the  time  of  oertifyinff  and  signing  the  bill  of  exceptions. 
When  such  bill  of  exceptions  shall  have  been  signed  and  certined  by 
tide  judge  of  the  Superior  Court,  and  such  bond  with  security  shall 
have  been  given,  or  recognizance  with  security  entered  into  and  costs 
paid,  notice  of  the  signioff  of  such  bill  of  exceptions  shall  be  given,  if 
in  a  criminal  cause,  to  the  attorney  or  solicitor-general,  and  in  civil 
causes  in  law  or  equity,  to  the  adverse  party  or  his  coun^el,  within  ten 
days  after  the  same  shall  have  been  done,  and  shall  be  filed  in  the 
clerk's  office  where  such  bond  or  recognizance  has  been  given,  imme* 
diately  thereafter,  and  on  a  copy  of  such  notice  being  served  by  a 
sheriff,  constable,  or  attorney  of  the  Superior  Court,  and  filed  in  the 
clerk's  office  with  the  bill  of  exceptions,  it  shall  be  the  duty  of  the 
clerk  of  the  Superior  Court  below  to  certify  and  send  up  to  the  Su- 
preme Court  a  complete  transcript  of  the  entire  record  of  the  cause 
below,  duly  certified  under  his  hand  and  seal  of  office,  and  also  the  bill 
of  exceptions  within  ten  days  after  he  shall  have  received  the  original 
notice  with  the  return  of  service  thereon. 

Section  Fifth.   And  be  it  Juriher  enacted j  That  the  Supreme  Court 
shall  proceed  at  the  first  term  (unless  prevented  by  providential  cause) 
to  hear  and  determine  each  and  every  cause  which  may  in  manr- 
aforesud  be  sent  up  from  the  court  below  upon  the  record  and  bU 
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4tXfU'pii<tnHy  on  tho  ^onn^l  tliprcin  iipecified,  and  on  no  otber  grounds. 
I; poll  iUii  ilf'j'i^'uni  of  the  Haid  Supreme  Coart  on  matters  of  law  or 
ltnw.t]tU',n  iff  equity  which  may  ariHC  in  the  bill  of  exceptions,  (which 
dt*.fiin\nuH  nUtiW  ulwayH  be  in  writing,  and  be  delivered  by  the  judges  of 
th*r  Huid  court,  He.riatim^v.xcA^^i  in  cawew  where  they  are  nnanimons,)  the 
court  HhuU  cttUMc  to  j>c  certified  to  the  court  below  such  decision,  and 
ttwiird  Mucli  order  atid  direction  in  the  premises  as  may  be  consistent 
with  the  law  and  juHtice  of  the  cane  ;  which  decision,  so  rendered  and 
ord(M'<'d,  and  direction  ho  awarded,  shall  be  respected  and  carried  into 
full  e fleet  by  thrj  court  below.  If  the  decision  and  judgment  of  the 
iKjiU't  bniow  h(!  for  any  sum  certain,  and  be  affirmed  in  the  Supreme 
(!ourt,  Uin  plaintifT  may  in  the  Superior  Court  enter  judgment  against 
(hn  (l>*f«n(lant  and  IiIh  Hocuritif^H  for  the  amount  of  principal,  interest 
uiul  iMi 'Irf,  UM  hhuli  have  \h\oi\  confi'Ksed,  or  found  by  a  jury,  and  ten  per 
c(Mit,  datn»;j;'iH  on  the  principal  sum,  and  have  execution  immediately 
afti^r  ih()  (IneiHJon  of  the  Supremo  Court  so  certified  as  aforesaid : 
/VoivVAv/,  That  if  any  one  or  more  of  the  judges  of  the  Supreme 
(\iurt  nhall  oortify  that  iu  his  or  their  opinion,  such  cause  was  not 
tuluMi  up  for  dolav  only,  thou  and  in  such  case,  the  damages  shall  not 
bo  al)nw(Ml,  JudgiuentM  iu  tho  court  below,  if  affirmed,  shall  not  lose 
any  lion  or  priority  by  reason  of  the  proceedings  in  the  court  above.* 

Sia*TioN  Sixth.  And  be  it  further  enacted^  That  if.  any  judge  of  the 
SnpiM'itM' I'ourt  shall  refuse,  to  certify  a  bill  of  exceptions  when  properly 
tondonul,  or  if  any  clerk  shall  fail  or  refuse  to  send  up  a  transcript  of  the 
wholo  reeoni  iu  any  cause,  according  lo  the  provisions  of  this  act,  or  he, 
or  anv  wherill  shall  refuse  or  neglect  to  perform  any  duties  imposed  upon 
him,  by  thi^  act,  said  Supremo  Court  while  in  session  in  any  district  in  this 
Slule,  nuiy  Issue  a  writ  of  mandamus  to  such  officer,  and  enforce  obedience 
thereto^  if  necessary,  by  attachment ;  and  in  case  that  such  refusal  by  any 
Huch  olUeer  have  delayed  the  party  applying  for,  or  tendering  a  hill  of  ejc- 
ct^pliuusi  (19  ufitrcsaid,  beyond  the  time  limited  in  the  foregoing  part  of  tliis 
not,  ho  ((hall  not  thereby  lose  his  remedy,  but  may  proceed  as  if  the  time 
limited  had  not  expired. 

Ski 'HON  Skvknth.  And  he  U  further  entttted^  That  the  sheriff  of  the 
ovmnty  wlu'rt'in  tho  Supreme  Court  is  holden,  or  his  deputy,  shall  attend 
iho  uesiviou'^  lhoreot\  and  obey  all  lawful  orders,  enforce  all  Jawful  com- 
luamis^  and  oxoeuto  all  lawful  processes  of  said  court.  And  for  the  ser- 
\  ioo  of  any  prvn^^ss  or  onler  of  said  court,  he  shall  receive  the  fees  allow- 
od  t\vr  like  MMvioo  lu  iho  Superior  Courts,  lo  be  taxed  and  paid  in  like 
luanner. 

Skvvion  riiaint.    And  he  U  farther  enacted^  That  each  of  the  said 

ju>l  \?\<  of  iho  Suprx'ino  Cv>urt  ^hall  rt»ceive  a  salary  of  $2,500  per  annum, 

t\>  b  "•   |v\ivl  as  tlu*  isilartv^s  of  the  judires  of  the  Superior  Courts  are  now 

|viid       rUo  atu\vant  of  ^uid  salary  shall  not  be  increased  or  diminished 

dutii\i»  th«*  coutiiuuiKeof  such  juJ^e  of  the  Supreme  Court  in  office;  and 

uv^  )ud^o  shall  rtvt^ive  any  other  perquisite,  reward « or  com pensatitn  than 

tho  auivHuU  i^f  h'»  NiiUfv.     Kach  and  every  jud^e  of  the  Supreme  Cooit 

x*'t!l.  IviViv  ih.^  l\^\rjrv\rof  the  Sute^and  prior  lo  his  receivii^  his 

•M,  Uk^  tho  Ok\;h  to  sttpr^>rt  the  Coostitutioo,  umI  other  oauhs 

ir  f\>)Uirtsl  of  the  jiidkiAl  odker^  of  thb  State. 

NiNnu    A%i  h*  %;  fiHker  ewmetedy  That  the  s;ud   Svpremr 

>l<>ouil»ttefiiaMi  pnper  pctson  as  clerk  theteo^  viw  aknll 
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hold  his  appointment  for  six  years,  unless  removed  by  said  Court  upon 
complaint  made,  and  cause  i^hown  for  incapacity,  improper  conduct,  or 
neglect  of  duty.  Said  clerk  sliall  kee[)  an  office  at  the  seat  of  Govern- 
ment, in  one  of  the  departments  of  the  capitol,  where  all  books,  records 
and  archives,  and  the  seal  of  the  §aid  court,  shall  remain.  He  shall  at- 
tend all  the  sessions  of  said  court,  and  obey  all  lawful  orders  thereof. 
He  shaJl  keep  in  substantial  bound  books  fair  and  regular  minutes  of  the 
proceedings  of  said  court,  a  record  of  all  its  judicial  acts,  a  docket  of  its 
causes,  and  such  other  books  as  said  court  may,  from  time  to  time,  order 
and  direct.  He  shall  certify,  when  required,  upon  payment  of  his  fees, 
all  proceedings  of  the  said  court  in  the  manner  now  in  use  in  the  Superior 
Courts  of  this  State.  And  ihe  record  and  minutes  of  .said  Supreme  Court, 
and  copies  thereof,  shall  be  evidence  in  the  same  manner  and  under  the 
same  circumstances  as  those  of  the  Superior  Courts  now  are :  said 
Supreme  Court  being  to  all  intents  and  purposes  a  Court  of  Record.  The 
said  clerk  shall  be  authorized  to  appoint  a  deputy  or  deputies,  in  his 
discretion,  he  being  responsible  for  the  faithful  perform.. nee  of  their 
duties. 

Section  Tenth.  And  be  It  ffirther  enactcdy  That  if  during  the  pen- 
dency of  any  cause  in  the  Supreme  Court,  the  security  taken  on  the 
removal  of  said  cause  to  the  Supreme  Court  shall  hecome  insuflScient  or 
inadequate,  by  reason  of  removal  from  the  State,  insolvency,  or  other- 
wise, it  shall  be  the  duty  of  the  Court  so  certifyin;;  said  cause,  on 
application  on  oath,  setting  forth  the  facts,  showing  the  inadequacy  of 
said  security,  from  insolvency  or  otherwise,  to  require  additional  and 
other  security,  unless  the  appellant  shall  make  an  affidavit,  under  the 
seventeenth  section  of  this  act ;  and  if  the  appellant  shall  fail  or  refuse 
to  give  such  additional  security,  or  make  and  file  such  affidavit,  the 
Court  below  shall  certify  this  fact  to  the  Supreme  Court,  whereupon 
Baid  suit  shall  be  disuii.ssed  at  the  appellant's  costs,  and  the  judgment 
in  the  Court  below  shall  be  affirmed  with  costs. 

Section  Eleventh.  And  be  it  further  enacted^  Th&t  the  said  Clerk 
shall  be  entitled  to  the  same  fees  as  Clerks  of  the  Suf>erior  Courts  in 
this  State,  to  be  taxed  as  part  of  the  costs,  and  for  which  the  attorney 
of  record  shall  aiw^ays  be  bound. 

Section  Twelfth.  And  be  it  farther  enacted,  That  some  fit  and 
proper  person  shall  be  elected  by  the  judges  of  said  court  as  reporter, 
who  shall  hold  his  office  during  the  term  of  six  years,  unless  sooner 
removed  by  the  court,  and  shall  receive  for  his  services  a  salary  from 
the  State  of  one  thousand  dollars  per  annum.  Said  reporter  shall 
attend  all  the  sessions  of  said  court,  and  report,  in  a  proper  and  pro- 
fessional manner,  all  the  decisions  there  made,  with  the  reasons  there- 
for, and  he  shall  not,  during  his  service  as  reporter,  appear  as  counsel, 
or  act  as  attorney  in  any  case  in  any  court  in  this  State.  The  reporter 
shall,  from  time  to  time,  publish  in  good  and  substantial  form,  the 
reports  so  made  as  aforesaid  ;  and  if  at  any  time  he  shall  neglect  to 
pablish,  within  four  months  after  sessions  for  each  year  have  closed, 
the  decisions  of  that  year,  he  shall  forfeit  one-fourth  of  his  salary  for 
that  year,  and  another  fourth  for  every  additional  month's  delay : 
Provided,  th#,t  if  the  judges  of  said  court,  or  a  majority  of  them,  shall 
certify  that  such  delay  was  not  from  any  fault  or  neglect  of  the  rcpo: 
himself,  or  those  under  his  control,  such  forfeiture  shall  not  be  ir-^- 


X  ACT  0B6ANIZIN6  THE  SDFSEME  OOUBT. 

♦ 

The  reporter  shaD  al^  be  allowed  the  eopjright.  AmdfnmitdfiBikef^ 
thai  he  famish*,  free  of  expense,  and  well  bound,  one  eopj  of  aid 
reports  to  each  judge  of  said  court  for  the  time  being,  one  copy  to  the 
clerk  of  said  court,  to  be  kept  in  his  office  as  public  property,  twenty- 
fire  copies  to  the  State,  to  be  deliTcred  to  his  Excellency  the  GoTenior 
as  soon  as  may  be,  said  twenty^re  copies  to  be  disposed  of  as  the 
General  Assembly  may  direct,  and  a  copy  to  each  clerk  of  the  Superior 
Court  for  each  county  in  this  State,  to  be  kept  in  his  office  free  for  the 
perusal  of  any  person. 

Sectioh  Thirteescth.  And  he  U  further  euaeUdy  That  the  Clerk  and 
Reporter  of  said  court,  before  entering  on  the  daties  of  their  respective 
offices,  shall  be  sworn  to  the  fiiithfal  discharge  of  their  daties,  and  take 
all  other  oaths  prescribed  by  law  for  civil  officers. 

Sectioh  Fourteenth.  And  be  ii  fwrther  enacied.  That  the  Judges  oC 
said  Sapreme  Court  shall  have  power  to  establish  rnles  of  practice,  and 
to  res;Qliate  the  admission  of  Attorneys  in  said  Sopreme  Court,  and  to 
award  all  such  process  as  may  be  necessary  to  enforce  obedience  to  their 
orders  and  judfi;ments,  and  as  are  usual  in  other  appellate  tribunals  ;  and 
also  to  establish  and  procure  a  seal  for  said  court. 

Section  Fifteenth.  And  be  it  further  enacted.  That  in  case  plainttflT 
in  error  shall  fail  to  cause  the  transcript  of  the  record  to  be  fil^  with  the 
Clerk  of  the  Supreme  Court,  at  the  place  of  holding  said  court,  by  the 
third  day  of  the  term  next  succeeding  the  time  of  granting  the  superset 
decuj  and  the  advene  party  shall  file  with  the  Clerk  of  the  Supreme 
Court  a  certificate  of  the  granting  of  such  mpermdeas,  signed  by  the 
Clerk  of  the  Superior  Court  wherein  the  cause  is  depending,  then  it  shall 
be  the  duty  of  such  Supreme  Court  to  affirm  the  judgment  below  on  such 
certificate. 

Section  Sixteenth.  And  be  it  further  enacted.  That  it 'shall  be  the 
duty  of  the  Attorney  or  Solicitor-General  of  the  Judicial  Circuit  wherein 
any  criminal  cause  is  tried,  and  which  may  be  taken  up  in  manner  afore** 
said,  to  appear  and  attend  to  said  cause  in  the  Supreme  Court. 

Section  Seventeenth.  And  be  it  further  enacted.  That  whenever  a 
party  shall  not  be  able  to  give  security,  he  shall  file  an  affidavit,  stating 
that  he  is  unable,  from  his  poverty,  to  give  the  security  for  the  eventual 
costs  and  condemnation  money,  and  that  his  counsel  has  advised  him  that 
he  has  good  cause  for  a  writ  of  error,  and  upon  filing  the  same  in  the 
Clerk's  office,  he  shall  be  entitled  to  all  the  privileges  which  he  would 
have  had  if  he  had  given  the  security  and  paid  the  costs  as  required  by 
this  act.  And  when  any  party  in  any  civil  cause  residing  out  of  the 
county  in  which  it  may  be  tried  shall  not  be  desirous  of  obtaining  a  super-* 
sedeas,  he  shall  be  entitled  to  have  his  cause  carried  up  to  the  Supreme 
Court  under  the-  provisions  of  this  act,  without  giving  bond  or  making 
affidavit  as  herein  before  provided  ;  the  adverse  party  being  at  liberty  to 
proceed  with  execution. 

Charles  J.  Jenkins, 
Speaker  of  the  House  of  Representatives, 


•nber  10th,  1845. 
voRD,  Qirvemor 


I 


Absalom  H.  Chappell, 
President  of  the  Senate. 
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JUDGES    AND   OFFICERS    OF    THE   SUPRElfE   COURnD   OF   GEORGIA^   WITH 
THEIR  TERMS  OF  OFFICE,  AND  PLACES  OF  RESIDENCE. 

The  Hon.  JOSEPH  HENRY  LUMPKIN,  Athens,  Georgia,  elected  for  6  yeare, 

"      "     HIRAM  WARNER,  Greenville,       •*  "  u       a  4     « 

«      «     EUGENIUS  A.  NISBET,  Macon,    «  a         u        u  3     *« 

JAMES  M.  KELLY,  Esq.,  Perry,  Ga.,  Reporter,  elected  by  the  Judges  for  6 

years. 
ROBERT  E.  MARTIN,  Esq.,  MilledgeviUe,  Ga.,  Clerk,  appointed  by  the  court 
for  6  years. 
The  court  have  adopted  the  following  rules : 


RULES  OF  THE  SUPREME  COURT* 


RULE    I. 

•  All  attorneys  who  have  been  admitted  to  practice  in  the  Superior 
Courts  of  this  State,  may  be  admitted  to  practice  in  the  Supreme  Court, 
on  application:  provided  they  shall  exhibit  to  the  Court  satisfactory 
proof  of  good  private  and  professional  character,  and  pay  to  the  Clerk 
of  the  Supreme  Court  the  usual  fee  of  five  dollars,  who  shall  issue  to 
each  applicant  a  license  under  the  seal  of  the  Court,  upon  each  applicant 

taking  and  subscribing  the  following  oath :    I ,  do  «b/emfi- 

ty  iweary  (or  affimij  as  the  case  may  bey)thai  1  will  demean  myself  as  aitamey 
or  counsellor  of  this  Court  uprightly  and  according  to  law  ;  and  that  I  will 
support  the  ConstUution  of  the  State  of  Georgia  and  the  Constitution  cf 

lAe  TJwAed  Stales. 

« 

RULE    II. 

The  written  recommendation  of  any  one  or  more  respectable  members 
of  the  bar,  certifying  to  the  goo9  private  and  professional  character  of  an 
applicant  for  admission,  shall  be  sufficient  evidence  of  character,  and  will 
in  all  cases  be  required. 

RULE    III. 

Any  attorney  from  other  States  or  Territories  shall  be  admitted  to  plead 
and  practice  in  this  Court,  who  will  produce  satisfactory  proof  that  be 
has  been  regularly  licensed  in  the  highest  judicial  tribunal  of  such  State 
or  Territory,  and  is  at  the  date  of  his  application  a  practicing  attorney  of 
the  same. 

RULE    IV. 

A  brief  of  the  oral,  and  a  copy  of  the  written  evidence  adduced  in  t^' 
Court  below,  shall  be  embodied  in  the  bill  of  exceptions,  and  shall 
stitttte  a  part  of  the  same. 
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RULE    V. 

Every  motion  Tor  any  rule,  order  or  judgment,  shall  be  submitted  to 
the  court  in  writing  by  the  counsel  who  makes  it,  and  if  granted,  shall 
be  handed  to  the  Clerk. 

RULE    VI. 

No  paper  belonging  to  the  Clerk's  office  shall  be  taken  therefrom  with- 
out leave  of  the  court ;  and  when  such  leave  is  granted,  the  party  receiv- 
.ing  papers  shall  receipt  to  the  Clerk  for  the  same. 

RULE    VII. 

All  cases'reiurned  to  this  court  shall  be  entered  on  the  Bench  docket 
and  numbered,  on  or  before  the  court  meets  on  the  first  day  of  th^.  term 
to  which  they  are  respectively  returned,  and  the  cases  first  received  by 
the  Clerk  shall  be  first  entered. 

RULE    VIJI. 

The  Clerk  shall  furnish  a  transcript  of  the  Bench  docket  for  the  u^e 
of  the  bar ;  and  the  Bench  docket  shall  not  be  subject  to  inspection 
during  the  sessions  of  the  court. 

RULE    IX. 

All  cases  entered  on  the  Bench  docket  shall  be  called  and  tried  in  the 
order  in  which  they  are  there  entered.  It  shall,  however,  be  competent 
for  the  court,  upon  special  cause  shown,  to  set  down  a  case  for  hearing 
out  of  its  regular  order. 

RULE    X. 

The  attorney  who  makes  out  and  tenders  the  bill  of  exceptions,  shall 
sign  his  name  to  the  same,  and  shall  be,  with  the  counsel  representing 
the  case  before  this  court,  bound  for  costs. 

RULE    XI. 

When  cases  are  called  for  hearing,  and  there  is  no  appearance  by  the 
plaintiff  in  error,  the  defendant  may  have  the  plaintiff  called,  and  move 
the  court  to  dismiss  the  writ ;  or  may  open  the  record  and  pray  for  affirm- 
ance of  the  judgment;  and  in  case  the  writ  is  dismissed,  or  the  judg- 
ment affirmed,  the  plaintiff  in  error  shall  pay  the  cost ;  and  should  the 
defendant  fail  to  appear,  then  the  plaintiff  shall  be  entitled  to  have  him 
called,  and  open  the  record,  and  pray  for  a  reversal  of  the  judgment. 

RULE    XII. 

Upon  the  reversal  of  any  judgment,  order  or  decree  of  the  Superior 
Courts,  the  party  in  whose  favor  the  reversal  is  had,  shall  be  entitled  to 
collect  in  the  court  below  all  the  costs  which  have  accrued  in  the  cause. 

RULE    XIII. 

1  the  Clerk  of  thi<  court  producing  satisfactory  evidence  by  affida- 
'le  acknowledgment  of  the  parties,  their  sureties  or  attorneys,  vf 
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having  served  a  copy  of  the  bill  of  costs  due  by  them  in  this  court,  on 
such  parties,  sureties  or  attorneys,  an  attachment  may  issue  against  such 
parlies,  sureties,  and  attorneys,  to  compel  payment  of  costs. 

RULE    XIV. 

The  counsel  for  the  plaintiff  in  error  shall  furnish  each  of  the  Judges 
and  the  Reporter  with  a  copy  of  the  bill  of  exceptions  and  a  note  of  the 
points  or  questions  intended  to  be  made,  and  a  statement  of  the  facts  in 
the  cause,  which  shall  be  submitted  to  each  of  the  Judges  and  the  Report- 
er, at  or  before  the  first  day  of  the  term  to  which  the  cause  is  returned, 
with  a  list  of  the  authorities  expected  to  be  relied  on.  !No  agreement  or 
admission  between  the  parties,  or  their  attorneys,  shall  be  binding,  unless 
the  evidence  thereof  shall  be  in  writing,  subscribed  by  the  party  or  his 
attorney,  against  whom  the  same  shall  be  alleged. 

RULE   'XV. 

Only  two  counsel  shall  be  permitted  to  argue  for  each  party,  plain- 
tiff and  defendant,  in  a  cause  ;  and  the  counsel  for  plaintiff  in  error  shall 
begin  and  conclude,  reading  all  th^  authorities  upon  which  he  expects  to 
rely,  in  his  opening  argument ;  and  in  all  special  matters  springing  out 
of  a  cause  at  issue,  or  otherwise,  the  actor  or  party  submitting  a  point  to 
the  court  shall  begin  and  conclude  ;  and  no  cause  shall  be  argued  by 
brief  alone. 

RULE    XVI. 

The  remittitur  shall  contain  a  copy  of  the  judgment  of  the  court  annex- 
ed to  the  bill  of  exceptions,  and  a  transcript  of  the  record  of  the  proceed- 
ings below  as  brought  into  this  court  under  the  seal  of  this  court,  and 
signed  by  the  Clerk  and  the  same  shall  be  delivered  to  the  party  in  whose 
favor  the  decision  shall  be  made,  on  the  payment  of  fees,  by  whom  it 
shall,  together  with  the  bill  of  cost,  be  transmitted  to  the  court  below. 

RULE    XVII. 

Whenever,  pending  a  cause  in  this  court,  either  party  shall  die,  the 
proper  representatives  of  such  party  may  voluntarily  come  in  and  be  ad- 
mitted parties  to  the  suit  upon  motion ;  and  thereupon  the  cause  shall  be  ' 
heard  and  determined  as  in  other  cases ;  and  if,  on  or  before  the  first  term 
succeeding  the  decease  of  a  party  dying,  there  shall  be  no  representation 
of  his  estate,  or  if  represented,  parties  shall  not  be  thus  voluntarily  made, 
then  and  in  either  of  said  events,  the  other  party  may  at  that  term  suggest 
the  death  on  the  record,  and  thereupon,  on  motion,  obtain  an  order  that 
unless  such  representation  be.  had,  and  parties  made  thus  voluntarily,  as 
herein  before  authorized,  on  or  before  the  second  day  of  the  term  then  next 
succeeding,  the  party  moving  such  order,  if  defendant,  shall  be  entitled  to 
have  the  writ  of  error  dismissed,  and  if  the  plaintiff,  he  shall  be  entitled 
to  open  the  record,  and  proceed  to  a  hearing:  promded,  that  a  copy  of 
every  such  order  shall  be  published  in  one  of  the  gazettes  at  the  Seat  of 
Government,  three  successive  weeks,  at  least  sixty  days  before  the  said 
last-named  term  of  the  court,  or  served  on  the  adverse  party  thirty  davs 
before  the  first  day  of  said  term. 
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RULE    XVIII. 

No  cause  shall  be  heard  ontil  a  complete  record  shall  be  filed,  contain- 
ing in  itself,  without  references  aUundCy  all  the  papers,  exhibits,  deposi- 
tions, and  other  proceedings  which  are  necessary  to  the  hearing  in  this 
court ;  and  all  objections  to  the  contpleteness  of  the  record  shall  be  made 
in  writing,  and  verified  by  affidavit,  on  or  before  the  third  day  of  the  term 
to  which  the  cause  is  returned ;  and  in  all  cases  where  such  exceptions 
are  filed,  the  cause  shall  be  considered  as  returned  to  the  next  succeed- 
ing term,  and  the  court  shall  on  motion  award  a  writ  of  Certiorari,  directed 
to  the  court  below,  for  the  purpose  of  causing  to  be  sent  up  the  entire  re- 
cord, which  writ  shall  be  so  served  by  the  party  or  his  attorney  moving 
the  same,  and  shall  be  returned  to  the  next  term  after  it  is  awarded : 
pravidedj  that  nothing  herein  contained  shall  prevent  this  court  from 
awarding  a  process  of  contempt  against  any  ofiker,  in  any  case,  where  he 
may  be  considered  as  in  default.  » 

RULE    XIX. 

In  all  cases  where  a  bill  of  exceptions  has  been  certified  and  signed,  a 
writ  of  error  shall  be  made  out  by  counsel  for  the  plaintiff  in  error  to  this 
court,  which  shall  be  directed  to  the  Judge  of  the  Saperior  Court,  so  cer- 
tifying and  signing,  together  with  a  citation  to  the  defendant  in  error  lo 
appear  and  answer. 

RULE    XX. 

Such  writs  of  error  shall  issue  in  the  name  of  the  Governor  of  the  State, 
shall  bear  test  in  the  name  of  the  Judges  of  this  court,  shall  be  signed  by 
the  Clerk,  and  sealed  with  the  seal  of  this  court,  and  shall  be  returnable  to 
the  next  succeeding  term,  and  the  citation  shall  bear  test  in  the  name  of 
the  judges  of  this  court,  shall  be  signed  by  the  Clerk,  and  sealed  with 
its  seal. 

RULE    XXI. 

The  writs  of  error,  with  the  citations  thereto  annexed,  shall  be  filed  - 
with  the  Clerk  of  the  Saperior  Court,  at  the  time  of  tendering  the  bill  of 
exceptions,  copies  of  which  made  out  by  counsel  of  the  plaintiff  in  error, 
shall  be  served  on  the  defendant  in  error,  or  his  counsel,  by  the  sheriff 
of  the  county,  or  by  counsel  for  plaintiff  iq  error,  within  ten  days  from  the 
signing  and  certifying  of  the  bill  of  exception  ;  and  an  entry  of  the  same 
shall  be  made  on  the  original  writ  by  the  counsel  or  sheriff  who  makes  it 
officially  ;  and  it  shall  be  the  duty  of  the  Clerk  of  court  wherein  such  bill 
is  signed  and  certified,  to  send  up  to  this  court,  with  the  record  of  the 
cause,  such  original  writ  and  citation,  duly  by  them  certified  to  be  the 
originals  filed  in  this  office. 

RULE    XXII. 

It  shall  be  the  duty  of  the  Clerk  of  this  court  to  keep  on  hand  for  the 
use  of  the  bar,  blank  writs  of  error  and  citations,  according  to  the  form 
adopted  by  this  court,  duly  by  him  signed  and  sealed,  to  be  furnished  to 
^~r^  on  application  therefor. 
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RULE    XXIII. 

• 

The  plaintiff  in  error  shall,  on  or  before  the  first'  day  of  the  term  to 
which  the  writ  of  error  is  returned,  or  imnaediately  upon  the  filing  of  the 
record  thereafter,  file  in  the  Clerk's  office  of  this  court  an  assignment  of 
errors  ;  and  the  defendant  in  error  shall,  on  or  before  the  second  day  of 
that  term,  or  within  twenty-four  hours  after  the  assignment  is  filed,  make 
out  and  file  in  office  a  traverse  of  such  assignment ;  and  upon  failure  of 
plaintiff  to  file  his  assignment  as  herein  required,  the  defendant  shall,  upon 
motion,  be  entitled  to  have  the  writ  dismissed  ;  and  should  the  defendant | 
as  herein  required,  fail  to  file  his  traverse,  then  the  plaintiff  shall  be  enti- 
tied  to  proceed  ex  parte  with  his  cause ;  provided^  tnat  no  error  shall  be 
assigned,  except  such  as  is  expressed  in  the  bill  of  exceptions. 

RULE    XXIV. 

The  following  shall  be  the  form  of 

writs  of  error : 

The  Governor  of  the  State  of  Georgia, 

To  Judge  of  the  Superior  Courts 

of  Circuit,  GREETmo: 

Because  in  the  Records  and  Proceedings,  as  also  in  the  rendition  cf  a  judgment  in 
a  cause  in  ike  Superior  Court  of  couTity,  before  you,  bettveen 

and  a  manifest  error  is  charged  to  have  been  committed  to  the  damage 

of  the  said  as  by        complaint  and  BiU  of  Exceptions  by  you  signed 

and  certijied  appears,  and  uje  being  willing  that  the  error  complained  </,  if  any  hath 
been,  should  be  duly  corrected,  and  full  and  speedy  justice  be  done  to  the  parties  afore' 
said  in  this  behalf,  do  command  you  if  judgment  in  said  cause  as  complained  of  be 
given,  that  then  under  your  seal  distinctly  and  openly  you  cause  to  be  sent  the  records 
and  proceedings  aforesaid,  tsith  all  things  concerning  the  same,  to  the  Supreme  Court 
of  the  State  of  Georgia,  together  with  mis  writ,  so  matyouhave  the  same  at 

on  the  Say  next  in  the  said  court,  to  be  then  and  there  held, 

that  the  records  and  proceedings  (tforesaid  being  inspected,  the  said  court  may  cause 
further  to  be  done  therein  to  correct  that  error,  what  of  right  and  according  to  law 
should  be  done. 

WITNESS,  The    Honorable  Joseph  H.  Lumpkin,    Hiram  Warner  and 

tf"^"*^        EuGEHius  A.  NisBET,  judgcs  of  the  Supreme  Court  of  the  State 

I  L.iSf.  I      of  Georgia,  this     *  day  of  184  . 

R.  E.  MARTIN,  Clerk. 

RULE    XXV. 

The  following:  shall  be  the  form  of 

WRITS  OF  CITATION : 

State  of  Georgia  : 

To  Greeting  : 

You  are  hereby  eked  and  admonished  to  be  and  appear  at  a  Supreme  Court  to 
be  hdd  at  the  day  of  next  pursuant  to  a 

Writ  (f  Error  filed  in  the  Clerk's  office  ^  the  Superior  Court  of  the  countyof 

in  said  State,  wherein  is  Plaintiff,  and  you  are  ^^^ 

fadant  in  Errors  to  show  causes  if  any  (here  be,  why  ihe  judgment  in  said  " 
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error  mentioned  should  not  be  correctedf  and  speedy  justice  sbauld  not  be  done  to  the 
parties  in  this  behalf. 

WITNESS,  The  Honorable    Joseph  H.  LuMrEiN,    IIiram  Warker  and 

'"-^■^  EuGEKius  A.  NisBET,  JudgGs  of  the  Supreme  Court  of  the  State 

j  L.S.  I       of  Georgia,  tliis  day  of  184    . 

R.  E.  MARTIN,  CUrk. 

RULE     XXVI. 

All  opinions  delivered  by  the  judges  of  this  court  shall,  immediately 
upon  delivery  thereof,  be  handed  to  the  Clerk,  whose  duty  it  shall  be 
to  record  the  same,  and  then  to  deliver  the  originals,  with  a  transcript  of 
the  judgment  or  decree  of  the  court  thereon,  to  the  Reporter. 

a 

RULE    XXVII. 

The  papers  belonging  to  the  causes  brought  before  this  court  shall  be 
handed  to  the  Clerk  in  person,  or  transmitted  to  him  at  Milledgeville. 

RULE    XXVIII. 

It  shall  be  the  duty  of  the  Clerk  to  note  the  time  of  filing  assignments 
of  error,  and  of  traverses  of  such  assignments,  and  no  cause  shall  be  con- 
sidered as  ready  for  a  hearing  until  entry  is  made  on  the  Docket  of  "  Issue 
joined,"  which  entry  shail  be  made  only  in  cases  where  Errors  have  been 
assigned  and  traversed,  as  provided  in  these  rules. 

RULE    XXIX. 

No  argument  or  brief  of  counsel  shall  be  received  by  the  Reporter, 
after  the  opinion  of  the  court  has  been  delivered. 

RULE    XXX. 

The  coun.sel  for  the  defendant  in  error,  at  or  before  the  opening  of  the, 
cause,  shall  submit  to  each  of  the  Judges  and  the  Reporter  a  statement 
of  the  points  to  be  made,  together  with  a  list  of  the  authorities  intended 
to  be  relied  on. 

RULE     XXXI. 

After  this  year,  no  cause  (except  such  as  are  provided  for  in  th§  sixth 
section  of  the  act  creating  this  court)  sfiall  be  considered  as  properly 
brought  up,  so  as  to  authorize  this  court  to  hear  and  determine  the  same 
unless  the  Clerk  shall  certify  and  send  a  complete  transcript  of  the  entire 
record  below,  together  with  the  Bill  of  Exceptions,  within  ten  days  after 
the  fding  of  the  original  notice  of  the  Bill  of  Exceptions,  with  the  return  of 
service  thereon. 

RULE    XXXII. 

All  applications  for  writs  of  mandamus  against  defaulting  officers,  under 
the  sixth  section  of  act  creating  this  court,  shall  be  made  at  its  first  term, 
wherever  holden,  and  on  or  before  the  third  day  of  the  term,  after  the  alleg- 
ed default  occurs,  unless  prevented  by  providential  cause ;  and  the  party 
-•fl  writ  against  the  Clerk,  for  failing  or  refusing  to  send  up  the 
*he  whole  record,  anfl  Bill  of  Exceptions,  as  required  by 
on  oath,  that  he  applied  personally,  or  by  attorney,  to  said 
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officer,  for  said  record  and  Bill  of  Exceptions,  on  or  before  the  last  day 
of  the  time  allowed  by  law  for  certifying  and  sending  up  the  same. 

RULE    XXXIII. 

In  all  cases  brought  before  this  court,  the  Bill  of  Exceptions  must  dis- 
tinctly specify  the  points  of  error  in  the  judgment  of  the  court  below, 
upon  which  the  plaintiff  in  error  expects  to  rely  upon  the  hearing,  and 
that  this  rule  take  effect  from  and  after  the  1st  of  January  next. 


A  SUMMARY, 

Exhibiting  the  Terms  of  the  Court  held  in  1846 ;  the  names  of  gen- 
tlemen  admitted  to  practice  therein^  and  their  respective  places  of 
^   residence  as  far  as  knovm  to  the  Reporttr. 

SUPREME   COURT, 

TALBOTTON,  (GA.,)  JANUARY  TERM,  1846. 

Judges  Present, — ^The  Hon.  Hieam  Warnek,  and  Eugehius  A.  Nisbet. 

His  Honor,  Judge  Lumpkin,  was  not  in  attendance,  owing  to  the  indisposition  of 

Ins  family. 
At  this  Term  the  following  gentlemen,  members  of  the  bar  of  the  Superior 

Courts,  were  admitted  to  practice  in  the  Supreme  Court : 

Alfred  Iverson,          ....            Columbus,  Georgia. 

HinesHolt, «  " 

James  Johnson, ^  ** 

Marcus  Johnston,          ....'<  ^ 

Adam  G.  Foster, "  « 

BaniardHill, Talbotton.  <' 

Allen  F.  Owen, "  « 

Edmund  H.  Worrell,    ....'"  «« 

William  F.  Brooks,          .        .        .        .        «  «* 

A.  G.  Penyman,          .        .        .        .           "  « 

Levi  B.Smith, «  « 

8.  D.  Heiurd, "  « 

Marion  Bethune, "  « 

J.  L.  Stephenson,         .... 

Amos  W.  Hammond,        .        .  Culloden, 


MACON,  (GA.0  FEBRUARY  TERM,  1846. 

Present, — The  Hon.  Josefq  HsNar  Lumfkin,  Hibam  Wabheb,  and  Eugesiitb 
A.  Nisbet,  Judges. 
The  following  gentlemen  were  admitted : 

Edward  D.Tracy,       .        .  Macon,  Georgia, 

Richard  K.  Hines,    ..."  «* 

Thomas  P.  Stubbs,        .        .        .      «    .  « 

Jordan  W.Lee,  ....      Tarversville, " 

William  W.  Wiggins,    .      •  Marion,        " 
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Samuel  T.  Bailey,        .      .        .      Macon,  Georgia. 

John  Rutherford,    ...             "  « 

Jaxnefi  A.  Nisbet,         .        .        .        ^  '* 

John  J.  Gresham,   .        .        .        ,     "  " 

Samuel  R.  Blake,        ..."  " 

JohnB.  Hines "  «* 

John  H.  Goodrich,     ..."  " 

Howell  Cobb,                .        .          Perry,  " 
Frederick  H.  Sanford,         .          .  Milledgeville," 

•  William  S.  Rockwell,     .        .            «  ** 

Henry  G.  Lamar,        .        .        .    Macon,  " 
Samuel  Hall,         .        .        .          KnoxviUe,     " 

T.  G.  Holt,        ....      Macon,  « 

Winfrev  L.  Shockley,    ..."  " 

Samuel  D.  KiUen,      .        .        .      Perry,  " 

AbnerP.  Powers,        .        .           Macon,  " 

.     Oliver  H.  Pijace,     ..." 

Chrifitopher  B.  Strong,          .        .  Perry,  " 

CASSVnXE,  (GA.,)  MARCH  TERM,  1846. 

Present, — ^Their  Honors,  LuMPiOK,  Warner  and  Nisset,  Judges. 

The  following  gentlemen  were  admitted : 

John  A.  Jones, Paulding  county,  Georgia. 

John  W.  Hooner,    ....  Rome,  " 

A.  D.  Shackelford,      ....  Cassville,  " 

William  Y.  Hansell,        .        .        .  Marietta,  " 

James  Milner, Cassville,  " 

Warren  Akin,         .        .        .        .  "  " 

D.  R.  Mitchell, "  " 

Julius  M.  Patten,    .        .        ;        .  "           .     ,  " 

John  J.  Word, " 

Russel  H.  Cannon,          .        .        .  Gilmer  county,  "  - 

William  H.  Underwood,     .        .         .  Rome,  " 

William  T.  Woflbid,      .        .        .  

Turner  H.  Trippe,     ....  Rome,  " 

Thomas  A.  Latham,        .        .        .  Campbellton,  " 

William  B.  Terhune,  .        .        .        " 

M.  H.  Garthright,  ....  Dahlonega,  " 

William  Martin,         .        .        .        .  "  " 

Robert  Mitchell State  of  Alabama,     " 

ipLLEDGEVILLE,  (GA.,)  MAY  TERM,  1846. 

Present. — ^Their  Honors,  Lumpkot,  Warner  and  Nisbet,  Judges. 

The followingeentlemen  were  admitted : 

William  TTCrould,        ....  Augusta,   Georgia. 

Francis  H.  Cone, Greensborough, " 

Augustus  Reese,  ....  Madison,  " 

Augustus  H.  Kenan,        ....  MiUedgeyille,    " 

Robert  V.  Hardeman,  .  .  Clinton,  " 

Samuel  A.  Wales, Eatonton,  " 

Iverson  L.  Harris,  Milledgeville,    " 
Seaton  G.  Day,         .....  "  « 

John  G.  McHenry,        ....  Greensborough," 

James  Thomas, Sparta,  " 

Robert  W.  Floumqy,    ....  Sandersville,     ^ 
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Herschell  V.  Johnson,      ....  Milledgeville,  Georgia. 

Andrew  J.  Miller,         ....  Augusta,            ** 

Charles  J.  Jenkins,    ..'•...  "                    " 

Junius  A.  Wingfield, Eatonton,           " 

E.  Starnes, Augusta,            " 

Edward  J.  Black,          ....  Jacksonborough,*' 

Thomas  P.  Saffold,          ....  Madison,            *' 

Carlton  B.  Cole,            ....  Macon,              " 

Samuel  Field, Sandersville,      " 

William  C.  Dawson,      ....  Greensborougb," 

N.G.Foster, Madison,            " 

James  L.  Brown,           ....  Sparta,               " 

D.  W.  Lewis, "                    « 

Edward  H.  Pottle,         ....  « 

William  Gibson, Warrenton,       " 

Henry Sanford,    -t        .         .         .         .  Greensborougb," 

M.  H.  McAllister,     ......  Savannah,          " 

Robert  Tolcfree,                    .         .         .  Eatonton,           " 

John  M.  Ashurst, "                     " 

A.  E.  Cochran,           ....  Irwlnton,           " 

HAWKINSVILLE,  (GA.,)  JUNE  TERM,  1846. 


Present. — ^Their  Honors,  Lumpkin,  Wakner, 
The  following  gentlemen  were  admitted : 

William  fiiw, 

Augustus  H.  Hansel],    . 

Mulford  Marsh,  .... 

Peter  E.  Love,        .... 

David  B.  Robinson,     .... 

Theodocius  B.  Davis, 

Thomas  E.  Lloyd,       .... 

Levi  S.  D'Lyon,      .... 

Elijah  E.  Crocker,      .... 

William  S.  Wliitfield,     . 

James  N.  West,  .... 

Robert  M.  Charlton, 

Jared  S.  Dennard,        .... 

Charles  S.  Hawley, 

George  Brainard,        .        . 

Eli  Warren,  

P.  J.  Strozier, 

Thomas  B.  Donelly; 


and  NisBET,  Judges. ' 


Savannah,    Georgia. 
Hawkinsville,      " 

Savannah, 

(( 

Thomas  ville. 

cc 

Hawkinsville, 

(C 

Savannah, 

(C 

u 

<( 

Marion, 

(( 

Hawkinsville, 

a 

Perry, 
Savannah, 

Perry, 
Hawldnsville, 

Perry, 

Albany, 

Vienna, 

AMERICUS,  (GA.,)  JULY  TERM,  1846. 

PrescTU. — ^Their  Honors,  Lumpkin,  Warnee  and  Nisbet,  Judges. 

The  following  gentlemen  were  admitted : 

William  H  Crawford,  .        .        .  Americus,  Georgia. 

A.  MacDougald, Columbus, 

E.  R.  Brown, Americus, 

Benton  Byrd, Danville, 

Alexander W.  Sneed, Bainbridge, 

Alexander  H.  Cooper,        ....  Columbus, 

Henry  K.  McCay, Americus, 

William  J.  Patterson,  .        .        .         .        " 

HughMcMoore, 

WiBiam  Taylor, Cuthbert, 
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.  Daniel  W.  Miller,        .               .        .       .  Lanier,     Georgia 

Thomas  C.  Sulliyaji,         ....  Americus,  " 

David  Kiddoo, Cuthbert, 

Griffsby  E.  Thomaa, Columbna,  " 

WiUiam  B.  Guerry Americua  " 

laaac  E.  Bower, Cuthbert,  '* 

John  P.  Gaulden, Bainbiidge,  « 

Henry  L.  Benning Columbus,  " 

John  B.  Giles, Lanier,  « 

Adam  A.  Robinson, Americus,  " 

William  H.  Robinson, Lanier,  " 

W.B.  Martin, 

A.  H.  Chappell, Macon, 

John  Campbell, Tazewell, 

John  Schley,  Jr., Columbus,  " 

George  M.  Dudley, Anericus,  " 

Jose]^^  Sturgis, Columbus,  " 

Samuel  Gainer, Fort  Gaines,  " 

John  H.  Jones, 

.R.  G.  Carithers,         .....  "  •* 

Angus  M.D.  King,                          .        .  Forsyth, 

Wm.  K.  DeGraffenreidt,        ....  Blakely, 

B.  F.  Harrison, Lumpkin, 

William  C.  Perkins, Cuthbert,  " 

James  M.  Clark, Albany,  " 

E.W.Warren, Starkesville,  " 

Alexander  A.  Allen,  .        .        .        ,    y  Bainbridge,  *' 

Charles  S.  Gaulden,       .        .                .       '.  Lumpkin,  *' 

Richard  F.  Lyon, Albany,  " 

WiUiam  H.  Campbell, « 

E.H.  Piatt, Albany,  " 

John  Bilbo, «'  " 

John  A.  Tucker,  •...•.  Lumpkin,  " 

Augustus  H.  Gibson,      .        .      v  •        •        •    Americus,  ** 

Be(Uord  S.  WorreU,     .        .        .      ' .        .  Lumpkin,  ^ 

Uriah  G.  Mitchell, "  ^ 

DECATUR,  (GA.,)  AUGUST  TERM,  1846. 

JPresen/.^-Their  Honors,  Luhfkin,  Wasiter  and  Nisbst,  Judges. 

The  following  gentlemen  were  admitted: 

James  M.  Calhoun, Decatur,    Georgia. 

,    George  D.  Rice, Marietta, 

Charles  J.  McDonald, " 

Leonard  C.  Simpson,          ....  Decatur, 

Thomas  F.  Jones, Covington,       *' 

William  Ezzard,          :        .        .        .        .  Decatur, 

William  H.  Dabney, 

Washington  Poe, Macon, 

John  R.  Alexander, Lawrenceville,^ 

John  Collier, « 

William  W.  Clarke, Covington,       « 

Isham  J.  Wood, « 

James  P.  Simmons, LawrenceviUe,'^ 

J.  S.  Pinckard, Forsyth,          *' 

'^idward  Cannon,      .:....        '* 

"'.  D.  Alexander, Greenville, 

trustus  C.  Ferrell,       ...         .        .  La  Grange, 

d  L  Whittaker, FayettevUle, 
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John  Hnie,        . Fayetteville,  Georgia. 

Orville  A.  Bull, La  Granjje,      " 

Obadiah  Warner, Greenville,       " 

Luther  J.  Glenn, McDonough,  " 

P.  B.  Cox, Griffin,  " 

L.  T.  Doyal, Culloden,        " 

William  W.  Arnold, Zebulon, 

William  Dougherty,       .         .        ...         .  Columbus,       " 

Charles  Murphy Decatur, 


GAINESVILLE,  (GA.,)  SEPTEMBER  TERM,  1846. 


li 


u 


Present. — ^Their  Honors,  Lumpkin,  Warner  and  Nisbet,  Judges. 

The  following  gentlemen  were  admitted : 

Howell  Cobb, Athens,      Georgia. 

William  L.  Mitchell,    .        .        .         .        . 

J.  W.  H.  Underwood,      ....  Clarksville, 

C.  Peeples, 

Junius  Hillyer,        .        .        . '       .        .  Athens, 

Thomas  R.  R.  Cobb, 

B.  R.  Daniell, 

John  Gray,          .        .                 ...  -^ —              " 

B.  Elliot  Habersham,        ....  Clarksville,       " 

John  R.  Stanford,        .....  "                « 

William  H.  Hull,    ....*.  Athens,             " 

Nathan  L.  Hutchins, Lawrenceville, " 

A.  M.  Russell Dahlonega,       " 

W.J.  Peeples, " 

A.  K.  Blackwell, " 

Green  B.  Haygood, Watkinsville,  " 

B.  H.  Overby, Jefferson,         " 

H.  Lightfoot  Sims, Cross  Plains,  " 


MILLEDGEVILLE,  (GA.,)  NOVEMBER  TERM,  1846. 

Present. — ^Their  Honors,  Lumpkin,  Waknek  and  Nisbet  Judges. 

The  following  gentlemen  were  admitted : 

Pulaski  S.  Holt, Eatonton,  Georgia. 

R.  B.  Lester, Macon,  " 

J.  J.  R.  Floumoy, Augusta,         " 

C.  O.  McConnell,  .        .        .  •      .        .  Sandersville,  " 

R.  Toombs, Washington,   " 

Alexander  H.  Stevens,  ....  Crawfordville,  " 

James  Gardner,  Jan.,         ....  Augusta,         " 

William  McKinley, Lexington,      " 

B.  P.  Hardeman 

Eli  H.Baxter Sparta, 

S.  A.Baily, Columbus,      " 

Seaborn  Jones, "  " 

Stephen -Upson, Lexington,      " 

Solomon  Cohen,  Savannah,       " 

John  E.Ward,  .        •        .        .        . 


NoTE.--The  cases  adjudicated  at  each  of  the  foregoing  Terms,  are  reported  in 
the  body  of  the  work.    No  case  was  left  undisposed  of. 
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The  following  is  appended,  being  a  correction  cf  cases  died  in  some  instances  by  the 
court,  and  tn  others  by  the  counsel.  The  page  at  tlie  left  hand  indicates  where  they 
may  be  found. 
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Read  Jackson  ex  dem.  Merritt  and  Stanton  vs.  Gumaer,  2  Cowen,  552. 
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EEPORTS  OF  CASES 


ADJUDICATED    IN    THE 


SUPREME  COURT   OF  GEORGIA. 


MARCH    T£RM,     1846. 
No.  1. — Doe  ex  dein.  Truluck  et  al.  vs»  Peeples  et  al. 

Motion  to  Dismiss  Writ  of  Error. 

The  Bill  of  Exceptions  must  be  drawn  up  by  the  party,  or  his  Attorney,  within  four 
days  after  the  trial  in  which  the  decision  complained  of  has  be*n  made ;  and  must 
be  certified,  and  signed  by  the  presiding  judge,  within  that  time. 

The  certificate  of  the  judge  below,  in  this  case,  being  without  date,  the  court 
will  presume  in  favor  of  public  officers,  in  the  absence  of  all  proof  to  the  con- 
trary, that  they  discharge  their  duty  in  compliance  with  the  law. 

The  errors  complained  of  should  be  plainly  and  distinctly  specified  in  the  bill  of  ex- 
ceptions. 

The  giving  of  bond  and  security,  upon  the  carrying  up  of  cases  to  the  Supreme  Court, 
is  optionat,  not  eampuUory. 

The  bill  of  exceptions  will  operate  as  a  supersedeas  only  where  bond  and  security  h^ 
been  given,  or  affidavit  filed,  in  conformity  with  the  Act  organizing  the  Supreme 
Court. 

Where  no  bond  has  been  given,  or  affidavit  filed,  the  opposite  party  is  at  liberty  to 
proceed  to  enforce  his  rights,  in  the  court  below,  by  execution,  or  otherwise. 

This  cause  was  called  up  in  its  order,  when  Akin,  of  counsel  for 
defendants  in  error,  moved  to  dismiss  the  writ,  on  the  following  grounds  : 

1.  Because  it  did  not  appear  from  the  record  before  the  court,  that  the' 
bill  of  exceptions  was  made  out,  and  certified  by  the  presiding  judge, 
witbtn  four  days  after  the  trial,  as  required  by  the  Act  organizing  ttie 
Supreme  Court. 

2.  That  the  bill  of  exceptions  did  not  show  the  grounds  upon  which 
the  decision  below  was  made. 

3.  That  the  bill  of  exceptions  was  too  general  and  uncertain. 

4.  That  the  original  bill  of  exceptions  had  not  been  returned  into  this 
court  by  the  clerk  of  the  court  below,  as  required  by  said  act. 

5.  That  no  bill  of  exceptions  had  been  filed. 

6.  That  it  did  not  appear  that  bond  and  security  had  been  given,  or  af- 
fidavit filed,  as  said  act  required ;  nor  that  the  plaintifis  in  error  resided 
out  of  the  county  in  which  the  decision  complained  of  was  made. 

.The  bill  of  exceptions,  and  certificate  of  tne  judge  of  the  court  ^'^^ 
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were  without  date  ;  thoush  the  transcript  of  the  record  sent  up  showed 
that  the  trial  was  had  on  the  10th  of  February,  1846,  and  that  the  notice 
of  the  filing  ^f  the  bill  of  exceptions  was  given  on  the  13th  daj^  of  the  same 
month. 

The  ground  of  error  set  forth  in  the  bill  of  exceptions  was,  that  the 
court  below  rejected  the  deed  which  was  offered  in  evidence,  on  the 
ground  that  its  execution  uxu  not  mfficiently  praveny  and  thereupon  award- 
ed a  nonsuit,  without  specifying  any  particular  defect  in  the  proof,  or 
showing  wherein  the  same  was  deemed  insufficient.  The  rejected  deed 
was  executed  on  the  9th  of  January,  1833,  and  recorded  on  the  21st  of 
June,  1839.  It  purported  to  have  been  executed  in  the  presence  of  two 
attesting  witnesses,  and  acknowledged  before  a  Justice  of  the  Peace  ;  but 
there  was  neither  date  nor  place  to  the  acknowledgment. 

The  paper  produced  as  the  original  bill  of  exceptions  did  not  set  forth 
a  copy  of  the  deed,  but  referred  to  it,  together  with  the  proceedings  in 
the  court  below  ; — and  a  copy  of  the  deed  "  in  words  and  figures''  was 
embodied  in  the  transcript  of  the  record  from  the  court  below. 

The  record  was  silent  as  to  whether  any  bond  had  been  given,  or  affi- 
davit made ;  and  also,  as  to  the  residents  of  the  plaintiffs,  in  error. 

This  motion  was  argued  by  Akin  for  defendants  in  error, — and  by 
Han  SELL,  Underwood  and  Jones  for  the  plaintifis. 
By  the  Court — Lumpkin,  Judge. 

As  to  the  first  ground  the  act  creating  this  tribunal  is  explicit,  that  the 
bill  of  exceptions  must  be  drawn  up  by  the  party  or  his  attorney,  with- 
in four  days  after  the  trial,  in  which  the  decision  complained  of  has-been 
made  ;  and  certified  and  signed  by  the  presiding  Judge  within  that  time. 
The  difficulty  here  is,  that  the  certificate  has  no  date :  But  must  not  this 
court,  in  favor  of  Public  Officers,  presume  that  they  discharge  their  duty, 
in  compliance  with  Ihe  law,  in  the  absence  of  all  proof  to  the  contrary  } 
Moreover,  it  is  in  proof  that  notice,  that  the  Bill  of  Exceptions  had  been 
certified  and  signed  by  the  Judge,  was  served  upon  the  adverse  party  on 
the  third  day  after  the  trial.  It  is  apparent,  therefore,  that  this  act  was 
performed  within  the/otir  days.     Id  certum  est  quod  certum  reddi  potest. 

The  second  and  third  grounds  may  be  considered  together.  The  4th 
section  of  the  statute  prescribes  that  the  party  bringing  up  the  cause  shall 
specify  in  the  bill  of  exceptions  the  errors  complained  of. 

It  is  very  important  for  the  correct  administration  of  the  law,  as  well 
as  for  his  own  justification,  that  the  Circuit  Judge  in  the  language  of  the 
Legislature  should  see  to  it,  that  the  bill  of  exceptions  ^'  be  tnie  and 
consistent  mth  what  has  transpired  in  the  cause  br/ore  Aim,''  for  upon  this 
paper,  and  the  transcript  of  the  record  cUone,  all  matters  in  this  court 
must  be  heard  and  determined.  The  omission  of  a  single  fact,  or  the  in- 
sertion of  one  which  did  not  exist,  may,  and  likely  will,  defeat  the  ends 
of  justice.  The  court  are  constrained  to  admit  that  the  errors  complain- 
ed of,  are  not  set  forth  with  that  distinctness  which  is  desirable  ;  still  they 
do  not  deem  the  defect  in  this  instance  so  palpable  as  to  force  the  court  to 
dismiss  the  writ.  A  copy  ^<in  words  and  figures"  of  the  rejected  deed  is 
set  out  in  the  record,  and  the  Judge  certifies  that  it  19  a  true  narrative  of 
what  transpired  before  him,  in  the  trial  below.  We  infer,  therefore,  that 
>  was  no  evidence  produced  as  to  the  execution  of  the  deed  except 
'orsement  of  registration  by  the  clerk  upon  Uie  attestation  of  two 
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sobfcribing  witnesses,  accompanied  with  the  acknowledgment  of  the 
feoffor  in  the  presence  of  the  magistrate,  and  that  the  error,  if  any  was 
committed,  consisted  in  ruling  that  this  proof  was  insufficient  to  author- 
rat  the  document  tendered  to  go  before  the  Jury. 

The  fourth  and  fifth  grounds  are  abandoned. 

To  prevent  misapprehensions  the  court  would  obsenre,  that  the  bill  re- 
quires, that  a  **  complete  transcript  of  the  entire  record  of  the  cause  be- 
low,"  and  also  the  bill  of  exceptions,  be  sent  up  to  this  court. 

The  last  and  perhaps  the  most  important  objection  is  that  embraced  in 
the  6th  ground,  namely  :^That  no  bond  and  security  had  been  given. 

We  meet  it  by  saying  that  none  is  required. 

The  giving  of  bond  and  security  is  oplionalj  not  compulsory,         * 

In  all  cases  where  Bond  is  given,  or  an  affidavit  filed  as  provided  for  by 
the  law,  it  operates  as  a  supersedeas. 

Failing  to  do  this,  the  opposite  party  is  at  liberty  to  proceed  to  enforce 
his  rights  by  execution,  or  otherwise.  The  court  are  aware  that  there  are 
portions  of  the  statute  which  seem  to  militate  against  this  construction. 
They  feel  confident,  nevertheless,  that  this  interpretation  will  best  sub- 
serve the  intention  of  the  General  Assembly,  and  reconcile  all  the  provi- 
sions of  the  act.  They  hold  then,  that  the  giving  of  bond,  or  the  filine  of 
affidavit,  in  certain  cases,  is  a  condition  precedent,  that  must  be  complied 
with,  where  the  bill  of  exceptions  is  to  operate  as  a  supersedeas. 

The  failure  or  neglect  to  do  this  will  not  prevent  this  court  from  hear- 
ing and  determining  the  causes,  which  may  be  sent  up  from  the  courts 
below.  • 

The  motion  is  therefore  overruled. 


No.  2. — John  Doe  ex  dem.  James  H.  T&vluck  and  Sutton  H.  Tru- 
LUCK  and  Reuben  Herndon,  plaintiffs  in  error,  vs.  Richard  Roe^ 
casual  ejector,  and  John  Peeples,  tenant  in  possession,  and 
James  Simmons,  and  others,  co-defendants,  and  defendants  in 
error. 

EjectmenT. 

a  Deed  to  land,  signed,  sealed  and  attested  as  follows : 

*'  Signed,  sealed  and  delivered  in  presence  of  his 

WmioHT  Sanders,  James  X  Matthews,  [Seal.] 

Thomas  Sahsebs.  mark. 

Acknowledged  in  the  presence  of  me,  Wiley  Pearce,  },  P.,"  and  recorded  in  the 
Clerk's  omce  of  the  Snperior  Court  in  the  county  where  the  land  lies,  is^admissable 
in  evidence  without  further  proof. 

The  court  will  presume  that  the  acknowledgment  before  the  magistrate  was  made 
where  the  Deed  itself  purports  to  have  been  executed ;  and  at  the  time  it  purports 
to  bear  date,  in  the  absence  of  all  proof  to  the  conirary. 

It  is  presumed,  until  the  contrary  is  proved,  that  every  man  obeys  the  mandates  of  the 
law,  and  perforsitaU  his  offiei4»i  and  social  duties. 

This  was  an  action  of  Ejectment,  tried  io  the  Superior  Court  of  the 
county  of  Cass,  hefore  Judge  Wright.  The  transcript  of  the  record  dis- 
closes that  this  action  was  predicated  upon  two  several  demises :  tv-  ^    • 
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from  James  H.  and  Sattoo  H.  Truluck,  jointly;  and  the  second  from 
Reuben  Herndon,  for  the  recovery  of  lot  of  land  known  as  number  one 
hundred  and  six,  in  the  twenty-third  district  of  the  second  section  of, 
originally,  Cherokee,  now  Cass  county,  aforesaid.  At  the  February  term, 
1846,  of  said  Superior  Court,  the  said  action  came  on  to  be  heard  ;  and 
on  behalf  of  plaintiff,  a  grant  of  said  lot  of  land  from  the  State  of  Georgia 
to  James  Matthews  was  offered,  and  read  in  eyidence  to  the  jury. 

The  counsel  for  the  plaintiffthen  tendered  a  deed  from  James  Matthews, 
conveying  said  lot  of  land  to  the  lessors,  James  H.  and  Sutton  H.  Truluck, 
jointly,  wnich  deed  is  in  the  words  and  6gures  following : 

GEORGIA,  i  This  Indenture,  made  the  twenty-ninth  of  January, 
Deauwr  Cfounty.  \  a.  d.,  1833,  between  James  Matthews,  of  the  county 
and  State  aforesaid,  of  the  one  part,  and  James  H.  Truluck  and  Sutton  H. 
Truluck,  of  the  same  place,  of  the  other  part :  Witnesseth,  that  the  said 
James  Matthews,  for  and  in  consideration  of  the  sum  of  one  hundred  dol- 
lars, to  him  in  hand  paid,  at  and  before  the  sealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  have  granted,  bar- 
gained, sold,  aliened,  conveyed  and  confirmed,  and  by  these  presents  do 
grant,  bargain,  sell,  alien,  convey  and  confirm  unto  said  James  H.  and 
Sutton  H.  Truluck,  their  heirs  and  assigns,  all  that  tract  or  parcel  of  land 
situate,  lying  and  being  in  Cherokee  county,  known  and  distinguished  by 
lot  number  one  hundred  and  six,  in  the  twenty-third  district,  second  sec- 
tion, of  said  county,  containing  one  hundred  and  sixty  acres,  more  or  less : 
to  have  and  to  hold  said  tract  of  land,  with  all  and  singular  the  rights, 
members  and  appurtenances  thereof  whatscfever,  to  the  said  James  H.  and 
Sutton  H.  Truluck,  being,  belonging,  or  in  anywise  appertaining,  with 
the  remainder  and  remainders,  reversion  and  reversions,  rents,  issues  and 

Jrofits  thereof  to  the  only  proper  use,  benefit  and  behoof  of  them,  the  said 
ames  H.  and  Sutton  H.  Truluck,  their  heirs,  executors,  administrators 
and  assigns,  in  fee  simple.  And  the  said  James  Matthews,  his  heirs,  exe- 
cutors and  administrators,  and  all  and  every  person  or  persons,  shall  and 
will  warrant,  and  forever  defend,  by  virtue  of  these  presents.  In  witness 
whereof  the  said  James  Matthews  hath  hereunto  set  his  hand  and  af&xed 
his  seal,  the  day  and  year  first  above  written. 
Signed,  sealed  and  delivered  in  presence  of        his 

Wright  Sanders,  James  X  Matthews,  [Seal.] 

Thomas  Sanders.  mark. 

Acknowledged  in  the  presence  of  me,  Wiley  Pearce,  J.  P. 

Georgia,  Cass  County  ;  > 

Office  of  the  Clerk  of  the  Superior  Court.  \ 

Recorded  in  book  D.  of  Deeds,  page  291.     June  2ist,  1839. 

Chester  Hawkes,  Clerk. 

Which  was  objected  to  by  defendants^  counsel,  on  the  ground  that  the 
signing,  and  delivery  thereof,  was  not  sufficiently  proven,  to  authorize  the 
same  to  be  read  in  evidence  to  the  jury;  which  objection  was  sustained 
by  the  court  below,  the  deed  rejected,  and  the  plaintiff  thereupon  non- 
'^uited. 

To  all  which  the  plaintiff  in  error  excepted. 

^Tm.  H.  Underwood,  John  A.  Jonbs  and  Wm.  Y.  Hansbll,  counsel 
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for  plaintiff  in  error,  relied  upon  the  Registry  Acts  of  this  State  ;  Prtn. 
Dig.  162, 166, 167  ;  and  HotchJdst  Stai.  Laws  of  Georgia,  418. 

T.  H.  Trippe,  W.  Akin  and  D.  R.  Mitchell,  counsel  for  defendants 
in  error,  cited  Jackson  ex  dem.  Wyctjff  vs.  Humphrey ^^  1  Johns.  Rep.  498  ; 
Jackson  ex  dem.  Parker  and  others  vs.  Philips^  9  Cowen,  94 ;  Dwble  vs. 
D.  and  B.  P.  Rogers,  13  Wend.  536 ;  Jackson  ex  dem.  Mertilt  and  Siaun- 
ton  vs.  Germain^  2  Cowen,  552. 

Bu  the  court — Warner,  Judge. 

The  error  assigned  in  this  case  is  the  rejection  of  the  Deed  mentioned 
in  the  Record,  and  awarding  a  nonsuit  in  the  court  helow.  The  only 
question  for  the  decision  of  this  court  is,  whether  the  deed  was  properly 
executed,  according  to  the  provisions  of  the  several  Acts  of  the  Legisla- 
ture of  the  State  of  Georgia,  to  have  admitted  the  same  in  evidence. 

By  the  Act  of  22d  February,  1785,  {Prince's  Dig.  162,)  it  is  enacted, 
*'  That  all  deeds  of  conveyances  by  way  of  bargain  and  sale,  bona  fids, 
of  lands  or  tenements,  and  executed  under  band  and  seal,  in  the  presence 
of  two  or  more  witnesses,  and  a  valuable  consideration  paid,  that  are 
proved  or  acknowledged  before  a  Justice  of  the  Peace,  or  before  the  Chief 
Justice,  or  one  of  the  Associate  Justices,  and  the  said  deed  is  registered 
by  the  clerk  of  the  court  in  the  county  where  such  lands  or  tene- 
ments lie,  in  a  book  by  him  to  be  kept  for  that  purpose,  within  twelve 
months  from  the  date  thereof,  such  deed  of  conveyance  is  declared  to  be 
good,"  &c. 

By  the  3d  section  of  the  Act  of  26lh  December,  1827,  {Prince's  Dig. 
166,)  it  is  enacted,  "  Every  deed  of  conveyance  or  mortgage  of  either 
real  or  personal  property  hereafter  to  be  made,  may,  upon  being  executed 
in  the  presence  of,  and  attested  by  a  notary  public,  Judge  of  the  Superior 
Court,  Justice  of  the  Inferior  Court,  or  Justice  of  the  Peace,  and  in  cases 
of  real  property  by  one  other  witness,  be  admitted  to  record,  and  made  evi- 
dence in  the  different  courts  of  law  and  equity  in  this  State,"  &c.  The  deed 
ofiered  in  evidence  in  the  court  below,  is  attested  by  two  witnesses,  and 
acknowledged  in  the  presence  of  a  Justice  of  the  Peace,  and  recorded  in 
the  county  of  Cass,  21st  June,  1839.  The  objection  urged  by  the  de- 
fendants in  error  was ;  it  did  not  appear  on  the  face  of  the  deed,  irAenand 
where  the  acknowledgment  before  the  Justice  of  the  Peace  was  made. 
The  deed  on  its  face  purports  to  have  been  made  in  Decatur  county,  in 
this  State,  on  the  29th  January,  1833.  And  this  court  will  presume  the 
acknowledgment  was  made  in  the  county  where  the  deed  purports  to 
have  been  made ;  and  at  the  time  it  purports  to  bear  date,  in  the  absence 
of  aU  proof  to  the  contrary. 

We  shall  not  voluntarifj'  impute  malpractice  to'the  officer  before  whom 
the  acknowledgment  was  made,  by  presuming  it  was  taken  at  a  time,  and 
place,  when,  and  where,  he  had  no  authority  to  take  it. 

It  is  presumed,  till  the  contrary  is  proved,  that  every  man  obeys  the 
mandates  of  the  law,  and  performs  all  his  official  and  social  duties. 
— Greenleafs  Evidence,  47  ;  The  Bank  U.  S.  vs.  Dandridge,  12  Whea- 
ton's  Rep.  64;  Hartwell  vs.  Root,  19  John's  Rep.  345. 

We  are  therefore  all  of  the  opinion,  the  deed  ought  to  have  been  ad- 
mitted in  evidence,  and  that  the  court  below  committed  error  in  rejecting 
the  same  and  awarding  a  nonsuit.  Let  the  nonsuit  be  set  aside  and  the 
case  reinstated. 
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N  No.  3. — Moore  vs.  Ferrell  ct  al. 

Motion  to  dismiss  Writ. 

A  motion  was  made  to  disniss  the  writ  of  error  on  the  ground  tfaat  the  order  of  the 
Judge  below,  dieeolying  the  injunction,  was  made  at  Chambers.  And  that  the  Su- 
preme Court  possesses  no  jurisdiction  over  decisions  made  by  Judges  of  the  Supe* 
rior  Courts  in  vacation. 

Akin  for  the  motioo. 

Underwood  and  Trippe  contra. 

By  the  Court — Lumpkin,  Judge. 

The  25th  section  of  the  Act  of  1811  provides  that,  <<A1I  biib  of 
ifijuDction  granted  by  the  Superior  Courts,  or  any  of  them,  or  which 
may  hereafter  be  granted,  shall  stand  and  be  considered  as  open  for 
argument  and  amendment  at  the  first  Term  of  the  Superior  Court 
which  may  be  holden  after  the  passing  of  this  act,  in  and  for  the 
county  were  the  suit  originated ;  or  the  first  Term  after  the  grant- 
ing of  such  Bill  of  Injunction,"  &c.  This  court  will  not  decide,  be* 
cause  it  is  not  necessary,  how  far  the  Rule  in  Equity,  authorizing 
applications  to  dissolve  injunctions  to  be  made  before  the  fa'st  Ttrm 
of  the  court  to  which  the  same  is  returnable,  is  warranted  by  the  statute 
just  quoted.  Were  the  alternative  presented  of  rescinding  this  Rule  of 
Practice,  promotive  as  it  may  be  of  public  justice,  or  retaining  jurisdic- 
tion of  decisions  made  out  of  Term  time  we  should  not  hesitate :  We 
find  ourselves,  however,  in  no  such  dilemma.  The  4th  section  of  the  Act 
creating  this  tribunal  provides  that  ^  all  causes  of  a  criminal  or  civil  na- 
ture may,  for  alleged  error  in  any  decision j  sentence^  judgment  or  decree^ 
of  any  such  Superior  Court,  be  carried  up  from  the  counties  in  the  re- 
spective districts  aforesaid  to  the  Judges  of  the  Supreme  Court,  at  the 
respective  terms  thereof  for  such  district,  to  be  by  the  said  Supreme 
Court  revised  and  determined."  The  only  inquiry'then  is,  was  the  order 
of  the  judge  below,  dissolving  the  injunction,  a  ^<  decision,  sentence, 
judgment  or  decree"  of  the  Superior  Court  ?  If  so,  the  right  of  this 
court  to  revise  and  determine  it  is  clearly  given. 

It  is  true  that  in  another  part  of  the  same  section  the  law  provides  that 
the  costs  shall  fa|e  paid,  and  tHe  bond  given  within  four  days  after  the 
Term  at  which  thik  exceptions  were  taken.  A  different  phraseology  ob- 
tains, however,  in  the  previous  part  of  the  section  specifymg  the  mode  in 
which  causes  are  to  be  carried  up,  namely :  that  it  is  to  he  done  within 
four  days  after  the  trial  of  the  cause  in  which  the  decision  or  sentence 
has  been  made.  Were  it  otherwise,  we  should  still  hold  that  the  session 
of  the  court  below,  although  intermediate  the  regular  Terms,  was  never- 
theless a  Term  quoad  the  judgment,  or  decree  complained  of. 

Motion  overruled. 
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No.  4. — Michael   C,   Moore,  plaintiff  in   error  vs.  Vincent 

Ferhell  et  al.  defendants  in  error. 

Injunction. 

Service  of  the  Rule  ^ai  iipoD  the  complaioant's  Solicitor  staling  the  grounds  of 
the  application,  and  fixing  the  time  and  place  of  hearing  the  motion  to  dissolTe  an 
Injunction  in  vacation,  on  the  coming  in  of  the  answer,  is  sufficient  service. 

Where  the  answer  plainly  and  distinctly  denies  the  facts  and  circumstances  upon 
which  the  Eqoity  of  the  bill  is  based,  the  Injunction  will  be  dissolved. 

Upon  a  motion  to  dissolve  an  Injunction,  the  court  will  look  to  such  parts  of  the  an- 
swer  onlif,  as  are  responsive  to  the  Bill. 

A  defendant  in  Equity  cannot  both  charge  and  discharge  himself  hy  his  answer. 

In  cases  where  Equity  interferes  to  execute  preventive  justice,  by  enjoining  tres- 
passes, she  still  forbears  to  intermeddle  with  tne  title. 

Trespass  will  be  enjoined,  in  all  cases,  where  from  the  nature  of  the  trespass,  or  the 
circumstances  of  the  parties,  the  remedy  at  law  cannot  be  full  and  adequate. 

All  persons  are  entitled  to  be  protected  in  the  use,  integrity,  and  value  of  their  pro- 
perty ;  and  where  courts  of  law  cannot  give  such  protection  ;  whether  because  of 
the  tardiness  of  the  remedy — the  peculiar  nature  of  the  property  injured — the  in- 
solvency of  the  wrong-doer,  or  tne  plaintiflr*s  inability  to  prove  his  damage^ 
Equity  must  needs  interfere,  in  order  that  justice  be  done,  with  her  harsh,  but  in- 
dispensable  process  of  Injunction.  An  Injunction  will  not  be  dissolved  upon  the 
ground  that  the  title  of  the  complainant  is  questioned  by  the  answer.  But  where  the 
title  is  denied,  the  courts  will  look  more  closely  to  the  character  of  the  trespass. 

For  the  facts  of  this  case,  see  the  opinion  of  the  court. 

Unobrwood  &  TaippE,  for  the  plaintiff  in  error,  cited  4th  Rule  in  Equity  Practice, 
atabli$hed  by  the  Judgee  of  the  Superior  Courte  of  this  State  in  Convention,  in 
sttpport  of  the  second  ground  of  error.     In  support  of  the  3d  ground  3  Ve»,   140 ; 

*  6&.  707, 147;  17  Veo.  1 10;  7  Vet.  5S9;  2  Johns.  C.  Hep.  122;  17  Vee.  128- 
281 ;  15  Vee.  138 ;  2  Johns.  Rep.  473 ;  1  Johns.  Rep.  12 ;  7  Johns,  Rep.  320-330 ; 
6  Johns.  Rep.  497 ;  2  Johns.  Rep.  202.  • 

Az.iif,  for  defendants,  cited  Pillsu>orth  vs.  Hopton,  6  Ves.  51  {Hanson  vs.  Gard- 
ner,  7  Ves.  304 ;  Smith  vs.  Collier,  8  Ves.  89 ;  Courthope  vs.  Maplesden,  10 
Ves.  290;  Norway  va.Rowe,  19  Ves.  146 ;  Stonn  vs.  J^ann,  4  Johns.  C.  Rep. 
21 ;  Eden  on  Injunctions  233-5 ;  2  Story* s  Com.  on  eq  209. 

By  the  Court — Nisbet,  Judge. 

This  cause  came  before  this  court,  upon  a  transcript  of  the  record,  from 
the  county  of  Gilmer.     The  plaintiff  in  error,  Michael  C.  Moore,  filed 
his  bill  in  the  court  below,  alleging  that,  as  a  fortunate  drawer  in  the  land 
lottery,  he  is  the  rightful  owner  of  a  lot  of  land  situate  in  the  county  of 
Gilmer — that  there  is  on  it  a  rich,  and  therefore  valuable,  gold  mine — 
that  the  defendants,  Ferrell  and  others,  beins:  in  possession,  are  engaged 
in  digeing  gold  from  the  mine,  and  are  daily  carrying  away  large  quanti- 
ties of  gold — ^that  they  are  either  insolvent,  or  so  poor  as  to  be  unable  to 
respond  in  damages — that  it  is  impossible  to  prove  the  amount  of  injury 
which  they  are  likely  to  do  4o  the  complainant,  without  resort  to  their 
consciences,  and  that  the  trespass  of  the  defendants  will  result  in  irrepar- 
able injury  to  him,  unless  they  are  restrained.     The  bill  concludes  with 
a  prayer  for  Injunction — that  the  title  papers  of  the  defendants  be  deliv- 
ei«d  up  to  be  canceled,  and  for  relief  generally. 

The  bill  was  sanctioned  and  the  Injunction  ordered.  Before  the  ap- 
pearance Term  of  the  bill,  the  defendants  filed  their  answer  and  moved 
the  court  at  Chambers  for  a  rule  upon  the  complainant  to  show  cause 
wby  the  injunction  should  not  be  dissolved.  The  rule  being  granted, 
^rvice  thereof  was  perfected,  upon  the  complainant's  solicitor 
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swer  admits  that  the  complainant  was  the  drawer  of  a  lot  of  land  under 
the  lottery  acts  of  the  State  of  Georgia,  and  that  the  State's  grant  bad 
duly  issued  to  him ;  but  states  that  since  the  issuing  of  the  grant,  the 
land  has  been  sold  as  the  property  of  the  complainant,  by  the  Sheriff  of 
Gilmer  county — by  virtue  of  an  Execution  against  the  complainant,  is- 
sued from  a  Magistrate's  Court — and  that  they  claim  title  under  the  pur- 
chaser at  the  Sheriff's  sale. 

The  defendants,  in  their  answer,  further  state  that  the  complainant  has 
parted  with  all  the  title  which  he  ever  had  to  the  land  by  deed  to  one 
Samuel  Tate.  They  admit  that  they  are  in  possession  and  engaged  with 
a  large  force  in  digging  gold — that  the  mine  on  the  land  is  valuable,  and 
that  they  receive  from  it  daily  a  considerable  amount  of  gold.  Their  in- 
solvency they  neither  admit  nor  wholly  deny.  Such  are  the  facts  em- 
braced in  the  bill  and  answer,  which  the  court  think  necessary  to  be  stat- 
ed, in  order  to  a  clear  understanding  of  the  principles  of  law,  which 
they  believe  govern  this  cause. 

The  Judge  of  the  Circuit  Court  having  heard  argument  at  Chambers, 
upon  the  rule,  diasolved  the  injunction.  To  this  decision  the  complain- 
ant excepted,  and  assigned  for  error: 

1st.  That  the  Injunction  was  dissolved  before  the  term  of  the  couit  to 
which  the  bill  was  returnable,  contrary  to  the  Statute  of  Georgia. 

2d.  That  the  rule  to  show  cause  was  not  legally  served — it  bein? 
served  on  the  complainant's  solicitor,  when  it  should  have  been  served 
on  the  complainant  himself. 

3d.  That  the  bill  being  filed  to  restrain  a  trespass  upon  a  gold  mine, 
and  the  matter  set  forth  therein,  showing  a  case  of  irreparable  injury  to 
the  complainant,  and  of  utter  destruction  to  the  mine,  a  Court  of  Chan- 
eery  will  enjoin  the  trespass,  until  the  title  to  the  land  can  be  settled  by 
judgment  of  a  court  of  law. 

Two  other  assignments  of  error  were  made,  but  are  considered  only 
as  difierent  forms  of  the  third  assignment.  Issue  being  joined,  the  cause 
was  ably  argued  upon  the  second  and  third  assignments,  the  first  being 
abandoned  by  the  counsel  for  the  plaintiff  in  error. 

In  the  4th  of  our  rules  in  equity,  it  is  provided  that  in  ca.sesof  injunc- 
tion, the  respondent  shall  be  entitled  to  file  his  answer  at  any  time  after 
the  filing  of  the  bill ;  and  thereupon,  at  Chambers,  moving  the  judge  who 
granted  the  bill  for  the  dissolution  of  the  injunction :  if  the  equity  of  the 
bill  shall  be  sworn  off  by  the  answer.  But  in  such  cases  a  rule  nisi, 
stating  the  grounds  of  the  application,  and  fixing  the  time  and  place  of 
hearing  the  motion,  shall  be  served  on  the  complainant^  at  least  ten  days 
before  the  hearing  of  any  such  motion.  The  service  of  the  rule  nisi  in 
this  case  was  made  on  the  complainant's  solicitor,  instead  of  the  com- 
plainant, and  for  this  reason,  it  is  contend^,  under  the  requirements  of 
the  rule  recited  above,  that  the  court  erred,  in  not  dismissing  the  rule  nisi, 
and  holding  up  the  injunction.  This  court  does  not  so  think.  It  is 
true  that  the  4th  rule  does  require  the  service  of  the  rule  nisi  to  be  on 
the  complainant.  The  advantages  of  this  requirement  are  more  than 
counterbalanced  by  its  inconveniences. 

^n  most  cases  it  would  be  more  convenient,  and  therefore  desirable,  to 

nmplainant  himself,  that  the  service  should  be  upon  his  solicitor. 

intended,  no  doubt,  as  a  boon,  but  it  looks  more  like  a  burthen  to 

plaioant.    Why  it  is  so,  need  not  be  here  argued.    Still  if  this 
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wfts  the  only  rule  upon  the  subject  of  service  of  notices,  the  couit  would 
be  constrained  to  reverse  the  decision  of  the  Circuit  Judge.  By  the  16th 
of  our  rules  in  equity,  it  is  provided  as  follows  :  ''  After  appearance  by 
the  party  defendant,  to  any  bill  in  equity,  by  any  solicitor  of  this  court, 
the  service  of  any  subpcepa  to  make  better  answer,  or  any  rule  or  order 
of  the  court,  on  such  defendant  or  solicitor  shall  be  sufficient — ^service  on 
complainant  or  his  solicitor,  shall  in  like  manner  be  deemed  sufficient 
service."  The  defendant  having  in  this  case,  filed  his  answer  by  his  so- 
licitor, the  court  holds  that  to  be  such  an  appearance  by  counsel,  as  will 
bring  the  service  of  the  rule  nisi  under  the  provisions  of  the  16th  rule, 
and  make  it  sufficient. 

Waiving  for  a  moment  the  main  inquiry,  and  conceding  that  a  Court 
of  Chancery,  can  enjoin  a  trespass,  aside  from  any  other  consideration, 
was  the  equity  of  thb  bill  so  denied,  or  sworn  off  by  the  answer  as  to  en- 
title the  defendants  to  a  dissolution  of  the  injunction  ?  The  court  are  of 
opinion  that  it  was  not.  It  is  a  well  settled  rule  in  equity,  that  upon 
the  coming  in  of  an  answer  plainly  and  distinctly  denying  the  facts  and 
circumstances  upon  which  the  equity  of  the  bill  is  based,  the  court  will 
dissolve  the  injunction ;  it  is  also  settled  that  for  the  purposes  of  the  dis- 
solution, all  such  parts  of  the  answer  as  are  responsive  to  the  bill  are  to 
be  taken  as  true.  What  are  the  facts  upon  which  the  equity  of  this  bill 
rests  ?  The  title  of  the  complainant  to  the  land — its  great  value  in  con- 
sequence of  the  golden  ore  imbedded  in  it — the  insolvency,  or  inability  to 
respond  in  damages  of  the  defendants,  an<)  the  consequent  irreparable  in- 
jury they  were  doing  to  him,  by  digging  his  gold.  It  is  because  of  these 
facts,  thus  stated,  that  the  injunction  was  at  first  granted,  and  if  not 
denied,  they  constitute  still  the  strongest  equity.  Now  so  far  from  the 
answer  denying  them,  they  are  all  therein  admitted,  except  the  insolven- 
cy of  the  defendants,  which  it  very  unsatisfactorily  denies.  The  answer 
admits  that  complainant  drew  the  land,  and  that  the  Staters  grant  was 
duly  issued  to  him — that  there  is  within  it  a  rich  mine  which  they 
(the  defendants)  are  engaged  in  working,  and  that  they  abstract  there- 
from daily  about  one  hundred  pennyweights  of  gold.  I1ie  .irreparable 
character  of  the  injury  is  a  necessary  legal  inference  from  the  facts  admit- 
ted. So  that,  in  the  statements  of  the  answer  responsive  to  the  bill,  the 
court  can  find  no  sufficient  denial  of  the  complainant's  equity.  It  is  true 
that  the  answer  states  that  complainant's  title  to  the  land  passed  from 
him  to  them,  by  levy  and  sale  under  a  judgment  against  him  ;  and  that  in 
addition,  he  had  parted  with  his  title,  by  deed  to  a  third  person.  Upon  a 
motion  to  dissolve,  the  court  cannot  take  these  statements  as  true — they 
are  not  responsive  to  the  bill,  and  are  matter  in  avoidance,  which  the 
defendants  would  be  compelled  to  prove  on  the  trial. 

A  defendant  in  equity  cannot  both  charge  and  discharge  himself  in  his 
answer.  The  court  therefore  believe,  that  upon  the  concession  of  the 
right  of  equitable  interference  in  this  case,  there  is  not  such  a  denial  of 
the  equity  of  the  bill,  as  can  justify  the  dissolution  of  the  injunction. — 
4  Johnson^t  C.  Rep,  499  ;  2  Johnson^s  C.  Rep.  88  ;  7  Veeeyy  587. 

Upon  the  question,  as  to  the  power  of  a  Court  of  Chancery,  to  restrain 
a  trespass,  in  the  case  made  by  this  bill  and  answer  this  court  entertains 
no  doubt  whatever. 

Ordinarily  all  remedy  for  a  trespass  is  at  law,  because  ordinarily  that 
remedy  is  quite  sufficient*    And  to  the  courts  of  law  appertains  .the  ji»- 
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risdictiDn  over  titles  to  land.  Id  all  cases  of  ordtvarj  trespass,  equity 
will  leave  the  party  to  his  redress  at  law.  And  in  cases  where  she  inter- 
feres to  execute  preventive  justice  by  enjoining  trespassers,  she  still  for- 
bears to  intermeddle  with  the  title. 

The  remedy  which  courts  of  law  afford  for  trespasses  is  retributive — ^it 
b  indispensable  to  any  adequate  protection  of  the  rights  of  the  citizen, 
that  there  should  exist  somewhere  a  preventive  power.  This  necessary 
power  is  wisely  Jodeed  with  our  courts  of  chancery,  to  be  exercised  with 
enlightened  discretion,  by  process  of  injunction.  Any  system  of  laws 
which  afibrds  no  such  power,  must  be  exceedingly  defective.  It  is  truly 
said  by  a  learned  Enelish  chancellor,  that  the  want  of  it  would  be  a  re-* 
proach  to  the  "  mora!  jurisdiction*'  of  courts  of  chancery.  The  jurisdic* 
tion  here  claimed  for  a  court  of  equity,  has  been  exercised  in  England 
since  the  time  of  Lord  Thurlow  ;  for  the  first  case  of  injunction  for  tres- 
pass, so  far  as  we  are  informed,  was  that  of  Flammang  (cited  in  6  Fesey, 
147)  under  his  administration.  The  jurisdiction  was  conceded  by  Lord 
Eidon  in  subsequent  cases,  and  has  been  acknowledged  in  this  country  by 
repeated  adjudications  before  the  highest  tribunals.  Formerly  it  was  ex- 
ercised only  to  restrain  waste  between  parties  holding  privity  of  title  ; 
now  it  is  extended  to  all  cases  of  trespass  attended  with  irreparable  mis- 
chief;  or  which  result  in  the  destruction  of  the  substance  of  the  proper- 
ty ;  or  to  cases  where  a  plaintiff  at  law  cannot  prove  bis  damage.  Indeed 
trespass,  will  now  be  enjoined  in  all  cases  where,  from  the  nature  of  the 
trespass,  or  the  circumstances  of  the  parties,  the  remedy  at  law  cannot  be 
full  and  adequate.  Such  as  the  working  of  mines,  (6  Vesetfj  147  ;  7 
Veseiff  307.)— Destruction  of  timber,  (10  Vesey^  290  ;  2  HilPa  C.  R, 
617.) — The  digging  and  amotion  of  stones  of  peculiar  value,  (17  Fesey, 
128.) — Quarrymg  common  stone,  (IS  Fesey,  184.) 

The  reasoning  upon  which  all  these  cases  are  decided  is  very  much  the 
same.  It  starts  with  the  assumption  that  all  persons  are  entitled  to  be  pro- 
tected in  the  use,  integrity,  and  value  of  their  property ;  and  where  courts 
of  law  cannot  give  sucu  protection  ;  whether  because  of  the  tardiness  of  the 
remedy  ;  the  peculiar  nature  of  the  property  injured ;  the  insolvency  of  the 
wrong-doer,  or  the  plaintiff's  inability  to  prove  his  damage, — equity  must 
needs  interfere,  in  order  that  justice  be  done,  with  her  harsh,  but  indispen- 
sable process  of  injunction.  In  the  cases  referred  to  the  main  inquiry  was 
this,  "  Is  the  injury  complained  of  likely  to  be  irreparable  .^"  and  when 
charged  so  to  be  in  the  bill,  and  obviously,  from  the  facts  stated,  truly 
charged,  the  injunction  has  not  been  withheld.  The  application  of  this 
test  to  the  case  now  under  consideration,  will,  it  is  believed,  at  once 
dispel  all- doubt  as  to  the  error  of  the  circuit  judge  in  dissolving  this 
injunction.  This  question  came  under  the  review  of  Chancellor  Kent,  in 
the  last  case  which  he  tried  before  descending,  at  the  bidding  of  the  law, 
from  the  Bench, — it  is  reported  in  7  Johnson' $  C  Rtp,  332,  and  the 
question  is  discussed  with  the  great  Chancellor's  usual  learning  and  ability. 
See  also  1  Swan$t,  207 ;  15  Vesey^  138 ;  6  JohnsonU  C,  R^.  497;  1 
J0hnaon*9  C,  Rep,  318  ;  Eden  on  Injunctions^  229 ;  1  Page^  97. 

It  is  however  contended  by  counsel  for  the  defendant  in  error,  that 

thig  to  a  court  of  chancery  the  right  to  enjoin  trespasses,  in  cases  of 

irable  injury,  yet  the  interference  of  that  court  is  limited  to  cases 

the  title  of  the  complainant  is  not  questioned  by  the  answer,  and 

li  as  this  answer  sets  up  title  in  the  defendants,  the  injunction  was 
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rightfully  dissolved.  Where  iojunctions  have  been  granted  to  stay  toastCj 
as  before  stated,  the  cases  have  been  founded  on  privity  of  title ;  and  in 
such  cases  no  question  as  to  title  could  be  made.  The  distinction,  so  far 
as  the  jurisdiction  of  chancery  is  concerned,  between  waste  and  trespass, 
has  been  broken  down.  Now  injunctions  will  be  granted  against  waste 
and  trespass,  (6  Johns.  C  JRep.  497,)  but  against  trespass  in  the  cases 
before  designated,  and  in  all  such  cases,  whether  the  title  be  brought 
in  issue  or  not.  It  seems,  however,  that  where  the  complainant's 
title  is  denied,  the  courts  will  look  more  closely  to  the  character  of  the 
trespass.  In  several  of  the  cases  relied  upon  by  counsel  for  plaintiff 
in  error,  as  shown  by  the  comments  of  counsel  for  the  defendants,  there 
was  no  issue  made  about  title.  In  other  cases  the  title  of  the  com- 
plainant was  denied  j  or  the  defendants  justified  under  an  adverse  title, 
or  a  legislative,  or  prescriptive  right.  In  the  case  of  7  Johns.  C. 
Rep.  J  the  defendants  who  were  charged  with  trespassing  on  the  land  of 

*  the  complainant,  in  digging  stone  and  other  material  to  construct  a  dam 
on  the  Hudson,  sought  to  justify  by  claiming,  in  their  answer,  that  they 
were  acting  on  behalf  of  the  State,  and  by  authority  of  its  statute  laws. 
The  case  in  HilPs  C.  Rep.^  in  its  facts  and  doctrines,  strikingly  sustains 
the  position  taken  by  this  court.  In  that  case  the  bill  was  filed  to  stay 
trespass  in  cutting  down  and  removing  timbers  from  the  complainant's 
land,  near  to  Columbia,  and  charged  to  be  valuable  only  for  the  firewood 
that  was  on  it. 

The  defendant  in  his  answer  admits  the  alleged  trespass,  but  insists 
that  he  has  a  perfect  legal  and  equitable  title  to  the  premises.  Here  both 
parties  claim  the  title.  The  Chancellor  granted  the  injunction,  and  upon 
appeal  his  decision  was  affirmed.  In  other  cases,  particular  reference  to 
which  is  not  necessary,  a  similar  state  of  facts  is  presented.  Mr.  Justice 
Story,  in  commenting  upon  this  head  of  equity  jurisdiction,  says :  ^^  The 
interference  of  Courts  of  Equity  in  restraint  of  waste,  was  originally 
confined  to  cases  founded  in  privity  of  title — ^but  at  present  the  courts 
have,  by  insensible  degrees,  enlarged  the  jurisdiction  to  reach  cases  of 
adverse  clairns  and  rights j  npt  founded  in  privity^  as  for  instance,  to  cases 
of  trespass  attended  with  irreparable  mischief,"  (2  Story's  Com.  on 
Equity,  200.)     The  point  made  by  the  defendant's  counsel,  is  met  by 

*  this  renowned  commentator  and  in  terms  denied. 

The  reasons  for  giving  to  Courts  of  Equity,  in  our  own  State,  this  salu- 
tary jurisdiction,  are  conclusive;  afid  apply  with  equal  force  nowhere 
but  in  countries  where  mines  of  the  precious  metals  abound.  They  are 
found  in  the  number  and  value  of  our  gold  mines — the  facility  with 
which,  in  a  very  short  space  of  time,  incurable  injury  may  be  done 
to  the  property — the  impossibility,  in  almost  every  case,  of  demonstrating 
by  proof  at  law  the  extent  of  the  damage — and  in  those  temptations  which 
gold  alone  can  ofier  to  the  cupidity  of  the  lawless.  It  is  no  answer  to 
say  that  an  injunction  may  work  ruin  to  an  honest  owner.  The  with- 
holding it  will  more  frequently  work  ruin  to  honest  owners.  Besides, 
the  defendant  is  protected  by  the  injunction  bond. 

Upon  reason  and  authority,  therefore,  this  court  determines,  that  the 
jurisdiction  in  courts  of  Equity,  to  restrain  trespass  in  all  cases  itke  the 
present,  is  fully  established,  and  the  order  of  the  circuit  judge  dissolving 
the  injunction  must  be  reversed. 
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No.  5- — Job  Rogers,  plaintiff  in  error,  vs.  Robe&t  Atkinson,  admi- 
nistrator, and  Menemiah  Ligon,  administratrix,  of  Marshall 
Ligon,  deceased,  William  Solomon,  James  M.  Spullock,  exe- 
cutor, and  Malinda  Hargrove  executrix,  of  Zachariah  B. 
Hargrove,  deceased,  defendants  in  error. 

In  Equity. 

Parol  evidence  is  inadmissible  to  contradict  or  vary  the  terms  of  a  written  agreement. 

Where  the  contract  is  reduced  to  writing,  conversations  or  stipulations  anterior  to, 
or  contemporaneous  with,  the  written  instrument,  are  supposed  to  be  merged  in  it, 
and  are  not  allowed  to  be  proved  by  oral  testimony. 

If  it  were  not  necessary  in  the  first  instance,  to  have  the  contract  reduced  into  writ- 
ing, parol  evidence  may  be  received  of  conversations  and  circumstances,  subsequent 
to  the  time  of  making  the  agreement,  to  show  that  the  parties  upon  sufficient  con9i- 
deration  consented  afterwards  to  vary  the  contract  or  add  some  new  stipulation.  ' 

It  matters  not  bow  soon  after  the  execution  of  the  written  contract,  the  parol  one 
was  made.  If  it  was  in  fact  subsequent,  and  is  otherwise  unobjectionable,  it  may 
be  proved  and  enforced. 

Equity  relieves  against  mistakes  as  well  as  frauds  in  a  deed  or  contract  in  writing, 
and  this  either  where  the  plaintiff  seeks  relief  affirmatively  on  the  ground  of  mis- 
take, or  where  the  defendant  sets  it  up  as  a  defence,  or  to  rebut  an  equity. 

Where  an  instrument  is  drawn  and  executed  for  the  purpose  of  carrying  into  effect 
a  contract  written  or  parol,  previously  entered  into,  and  which  by  mistake  of  the 
draftsman,  in  fact  or  in  law,  does  not  fulfill  the  intention  of  the  parties,  equity  will 
correct  the  mistake  so  as  to  produce  a  conformity  of  the  instrument  to  the  agree- 
ment. 

An  injunction  will  not  be  granted  to  stay  a  sale  under  an  execution,  on  the  ground, 
that  the  judgment  has  been  fully  satisfied,  inasmuch  as  the  party  has  a  prompt  and 
adequate  remedy  at  law.  It  is  otherwise  when  the  bill  charges,  that  tne  payment 
has  been  made  by  the  representatives  of  the  principal  defendant,  or  a  third  person, 
under  a  fraudulent  combination  to  oppress  the  complainant,  and  that  the  facts 
attending  the  transaction  rest  in  the  knowledge  of  the  defendants  alone,  and  can 
only  be  obtained  by  an  appeal  to  their  consciences, 

This  cause  was  brought  before  the  Supreme  Court  at  Cassville,  March 
term,  1846,  upon  the  transcript  of  the  record,  bill  of  exceptions  and  writ 
of  error  thereon  from  the  Superior  Court  of  Floyd  county.  Its  history  is  * 
this.  Marshall  Ligon,  the  intestate  of  Robert  Atkinson  and  Menemiah 
Ligon,  commenced  suit  in  his  lifetime  against  Job  Rogers,  the  plaintifTin 
error,  and  Zachariah  B.  Hargrove,  then  also  in  life,  the  testator  of 
James  M.  Spullock  and  Malinda  Hargrove,  to  recover  damages  for  a 
negro  boy,  wagon,  team  and  harness,  alleged  to  have  been  lost  by  the 
sinking  of  the  ferry  boat  at  Rome,  which  boat  was  charged  to  have  been 
the  joint  property  of  Rogers  and  Hargrove ;  but  which  in  fact,  at  the 
time  the  accident  occurred,  belonged  exclusively  to  Hargrove,  together 
with  the  ferry  landings  on  both  sides  of  the  river. 

Rogers  was  merely  employed   to  superintend,  and  had  no  interest 

whatever  in  the  property.     About  the  time  the  action  was  instituted, 

Hargrove  executed  an  instrument  of  indemnity  to  Rogers,  acknowledge 

T  that  he  alone  was  liable  as  the  owner  of  the  Ferry,  for  whatever  re- 

ery  might  be  had.     A  judgment  was  rendered  for  Lieon  against  both 

'ants  for  $2,260,  from  which  an  appeal  was  entered.     Rogers  now 
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filed  his  separate  plea,  ciainiing  entire  exemption,  upon  the  foregoing 
statement  of  facts,  which  he  was  prepared  to  maintain  by  proof.  Pend- 
ing the  appeal,  a  compromise  was  agreed  upon  between  the  Representa- 
tives of  Hargrove  and  Ligon,  to  the  effect  that  the  appeal  should  be  disr 
missed — ^760  written  off  the  verdict,  leaving  the  judgment  to  stand  for 
$1,500 ;  and  to  induce  Rogers  to  consent  to  the  adjustment, an  agreement 
was  entered  into  by  all  the  parties  in  interest,  that  the  money  should  be 
made,  or  all  legal  means  used  to  make  it,  out  of  the  estate  of  Hargrove, 
before  coming  upon  Rogers,  and  upon  this  promise  Rogers  acceded  to 
the  arrangement.  The  previous  portion  of  the  agreement,  as  to  the  dis- 
missal of  the  appeal,  and  the  scaling  of  the  judgment,  was  reduced  to 
writing,  signed  by  the  respective  attorneys  of  the  plaintiffs  and  defend- 
ants, and  put  on  the  minutes  of  the  court ;  the  latter  stipulation,  postpon- 
ing the  property  of  Rogers  from  liability  until  the  estate  of  Hargrove 
was  first  exhausted,  was  not  in  the  instrument.  The  execution  was  is- 
sued and  levied  upon  the  property  of  the  efitate  6f  Hargrove,  which  was 
amply  sufficient  for  its  payment, — no  claim  was  interposed  to  arrest  the 
sale, — the  levy  was,  nevertheless,  dismissed  and  the  ji,  fa,  re-levied  upon 
the  goods  of  Rogers,  who  filed  his  bill,  returnable  to  the  April  Term, 
1S45,  of  the  Superior  Court  of  Floyd  county,  wherein  he  sets  forth  the 
previous  proceedings  as  herein  recited,  and  charges  also,  that  one  Wil- 
liam Solomon,  who  had  taken  possession  of  the  whole  of  the  assets  of 
Hargrove,  amounting 'to  $30,000,  under  some  pretended  claim  against 
the  estate,  fraudulently  combining  with  the  Representatives  of  Ligon  and 
Hargrove,  had  obtained  tRe  possession  or  control  of  the  execution,  and 
was  seeking  to  enforce  it  against  the  property  of  the  complainant,  con- 
trary to  the  express  terms  of  the  agreement,  and  without  which,  he, 
Rogers,  never  woutd  have  consented  to  the  dismissal  of  the  appeal,  feel- 
ing full  confidence  as  he  did,  of  being  acquitted  fromall  responsibility  up- 
on the  final  trial.  The  bill  further  charged  that  Solomon  well  knew  the 
terms  of  the  agreement,  under  which  complainant  claimed  to  be  protect- 
ed, in  the  first  instance,  from  the  debt,  and  that  he  held  the  property  of 
Hargrove's  estate  fraudulently,  and  without  paying  for  it  any  considera- 
tion, and  that  the  execution  having  been  discnarged,  either  by  Solomon, 
or  the  representatives  of  Hargrove  was  functus  officio  and  kept  open,  and 
sought  to  be  collected  illegally  and  covenously  out  of  complainant.  It 
also  affirmed  that  most  of  the  material  facts  were  in  the  knowledge  of 
the  defendants,  or  some  of  them,  and  could  not  be  otherwise  established, 
but  by  resorting  to  their  consciences.  It  concluded  by  praying  that  the 
intention  of  the  parties  might  be  carried  into  effect,  either  by  setting  up , 
that  part  of  the  agreement  which  did  not  appear  upon  the  minutes  of  the 
court,  as  a  separate  and  independent  contract,  or  if  in  the  opinion  of  the 
Chancellor  that  could  not  be  done,  that  then  the  writing  itself  be  re-form- 
ed, and  the  portion  omitted  therefrom  innocently  by  mistake,  or  fraudu- 
lently by  design,  be  incorporated  therein ;  or  that  the  appeal  be  reinstated, 
and  a  new  trial  ordered. 

There  was  likewise  a  prayer  for  an  injunction,  which  was  granted 
when  the  bill  was  sanctioned,  the  16th  day  of  November,  1844.  At 
the  appearance  Term  of  the  biU,  April  ensuing,  a  motion  was  made  to 
dissolve  the  injunction  upon  the  following  grounds,  to  wit : 

Ist.  Because  the  complainant  in  his  bill  shows  the  residence  of  the  de- 
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feDdanU  to  be  oat  of  the  county  of  Floyd,  except  James  M.  Spnllock; 
and  that  the  injuDction  was  granted  on  the  16th  day  of  November,  1844  $ 
and  that  he  has  made  no  effort  to  have  any  of  the  defendants  served,  ex* 
cept  said  SpuUock. 

2d.  Because  the  comfJainant  has  not  by  his  said  bill  made  such  a  case 
as  entitled  him  to  any  decree  in  a  Court  of  Equity  against  the  defendantS| 
or  any  of  them,  or  to  any  discovery  from,  or  relief  against,  them. 

3d.  Because  the  complainant  had  entered  no  appeal  in  the  cause  in 
vhich  the  execution  sought  to  be  enjoined  was  obtained  ;  and  no  consi- 
deration,  therefore,  passed  from  him  for  any  promise  which  may  have  been 
to  him,  if  there  was  any. 

4th.  Becftttse  complainant  seeks  by  his  bill  to  alter  the  terms  of  a  written 
contract,  ano  to  incorporate  in  it  a  new  and  difiierent  consideration  from 
the  one  therein  contained,  by  parol  evidence. 

5th.  Because  the  bill  is  contradictory  upon  its  face,  seeking  to  enforce  a 
separate  parol  agreement,  different  from  the  written  contract,  and  charg- 
ing also  that  the  same  parol  agreement  was  left  out  of  the  written  con* 
tract  innocently,  by  mistake,  or  fraudulently,  by  design. 

6th.  Because  the  bill  seeks  to  correct  a  mistake  in  a  written  agreement, 
and  then  to  enforce  a  specific  performance  of  it  against  an  individual  not 
a  party  to  it,  who  is  a  purchaser,  for  a  valuable  consideration,  and  with- 
out notice  of  the  mistake. 

7th«  Because  if  the  execution  were  paid  off,  and  delivered  to  William 
Solomon,  as  charged,  he  is  entitled  to  collect  the  money  due  thereon, 
whether  he  has  a  written  transfer  or  not. 

8th.  Because  if  the  execution  is  paid  off  by  any  one,  the  complainant  has 
a  complete  and  adequate  remedy  at  law. 

9th .  Because  the  bill  seeks  to  adjudicate  the  riehts  of  different  individuals, 
entirely  unconnected,  and  distinct  and  independent  matters,  requiring  dif- 
ferent decrees,  as  between  the  same  defendants. 

10th.  Because  an  injunction  has  been  heretofore  granted,  at  the  instance 
of  complainant,  against  the  defendants  in  this  bill,  upon  the  same  facts, 
and  for  the  same  subject  matter,  and  the  bill  dismissed  and  the  injunction 
dissolved,  upon  a  general  demurrer,  for  want  of  Equity  in  the  case  made 
by  the  bill. 

Upon  this  motion.  Judge  Wright,  before  whom  the  cause  was  tried, 
pronounced  the  following  judgment : 

1st.  The  complainant's  negligence  in  not  having  the  bill  served,  nor  mak- 
ing any  effort  to  do  so,  for  more  than  five  months  after  the  sanction  of  the 
injunction,  is  good  cause  not  only  for  a  dissolution  of  the  injunction,  but 
for  a  dismissal  of  the  bill.  Our  injunctions  (which  Elquity  writers  cah  a 
harsh  writ)  are  granted  upon  ex  parte  hearings  of  the  complainant ;  and 
it  is  a  good  rule,  and  one  not  to  be  dispensed  with,  that  the  complainant 
use  all  the  means  within  his  power  to  bring  the  bill  to  a  hearing.  The 
unqualified  statement  of  counsel,  in  this  case,  that  he  acted  under  a  mis- 
apprehension of  the  /irocltce,  and  had  advised  his  client  that  it  was  unne- 
cessa^  to  take  measures  for  the  service  of  the  defendants  out  of  the 
county  until  Term  time,  the  court,  in  this  instance,  will  take  as  a  suffi- 
cient excuse  for  the  delay. 
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2d.  Ground  being  of  e  general  nature}  for  the  want  of  Equity,  I  pass  and 
notice  the  specifications. 

3d.  Whether  the  appeal  entered  by  complainant,  as  defendant  at  law, 
would  have  enabled  the  complainant  to  defend  at  law,  or  not,  it  is  imma- 
terial to  decide  ;  it  was  at  least  a  doubtful  right,  and  therefore  a  sufficient 
consideration  upon  which  to  have  a  compromise. 

4th  and  5th.  Grounds  may  be  answered  together.  I  cannot  think,  as  in- 
sisted upon  by  complainant's  counsel,  that  it  constituted  a  separate  agree- 
ment. Rogers  signed  the  written  agreement  \  the  consideration  for  the 
withdrawal  of  the  appeal,  both  to  the  executors,  and  also  to  Rogers,  by 
the  writing,  was  the  reduction  of  the  verdict  $760.  That  the  judgment 
should  be  first  collected  out  of  Hargrove's  property,  and  Rogers  thereby 
saved  harmless,  may  have  formed  an  additional  consideration  why  Rogers 
signed  the  agreement ;  but  that,  of  itself,,  could  not  form  a  separate  and 
distinct  contract ;  but  though  it  do^^  not  form  a  separate  agreement,  yet 
if  this  consideration  was  left  out  by  mistake,  or  firaud,  is  made  to  depend 
upon  whether  the  court  considered  it  a  separate  agrieement  or  not.  A 
past  fact  cannot  depend  upon  a  future  contingency  ;  besides,  pleading  in 
the  alternative  b  bad  in  Equity,  as  well  as  at  Law.  The  allegation  must 
be  certain  and  positive.  If,  however,  the  complainant  can  make  the 
amendment  to  his  bill,  by  making  the  allegation  positive,  that  it  was  to 
have  formed  part  of  the  written  agreement,  and  was  left  out  by  mistake, 
or  by  fraud,  he  may  do  so  without  prejudice  to  the  injunction— other- 
wise the  bill  must  be  dismissed  upon  this  ground. 

6th  and  7th.  Although  Solomon  is  made  a  party,  it  does  not  appear  from 
the  bill  (which  must  he  taken  as  true)  that  he  is  a  purchaser  for  a  va- 
luable consideration ;  but  that  he  is  a  fraudulent  and  pretended  purchaser, 
among  other  things,  for  the  express  purpose  of  preventing,  by  collusion 
with  Ligon,  and  tne  executors  of  Hargrove,  the  collection  of  the  money 
due  upon  the  judgment  out  of  the  property  of  Hargrove's  estate  ;  and  if 
he  has  advanced  the  money  upon  the  judgment  for  this  purpose,  with  a 
full  knowledge,  as  alleged,  of  Hargrove's  liability,  first^  to  pay  the  debt, 
and  save  Rogers  harmless,  it  would,  so  far  at  least  as  Rogers  is  concerned, 
(who  must  stand  in  the  attitude  of  a  security,  so  far  as  relates  to  these 
parties,)  be  payment  of  the  judgment.     He  cannot  control  the  judgment 
by  advancing  the  mone}'  upon  it  for  the  purpose  of  consummating  a  fraud. 
8th.  Though  he  might  avail  himself  of  payment  at  law,  by  illegality, 
there  are  other  grounds  of  Equity,  and  a  decree  is  necessary  to  incorpo- 
rate the  entire  agreement  into  the  written  agreement  which  forms  the 
record  upon  which  the  judgment  is  predicated ;  besides,  discovery  is 
sought,  &c. 

9th.  If  Rogers  is  security,  he  is  a  creditor  upon  payment  of  the  debt ; 
and  it  might  well  be  inquired,  whether  the  conveyance  to  Solomon,  by 
the  Executors,  was  fraudulent  or  not.  *  Twenty  different  issues  may  be 
made  in  the  same  bill,  without  multifariousness,  for  the  purpose  of  arriv- 
ing at  the  main  issue  of  the  bill,  as  where  property  is  fraudulently  con- 
veyed to  difierent  individuals,  at  difierent  times  ;  but  claiming  through 
each  other,  for  the  purpose  of  defieating  creditors,  the  fraud,  in  each  trans- 
action, may  be  inquired  into  in  the  same  bill ;  otherwise.  Courts  of 
Equity  would  be  incompetent  to  render  adequate  relief. 

10th.  It  is  not  true,  as  stated,  that  a  bill  was  dismissed  upon  general 
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demurrer,  at  a  previous  hearing,  upon  the  same  facts,  and  for  the  same 
subject  matter.  This  bill  seeks  to  correct  the  record  by  incorporating 
the  original  consideration  into  it,  which  the  other  did  not,  but  sought  to 
enforce  an  agreement  contrary  to  the  record,  leaving  the  record  as  it 
found  it.  Besides,  this  bill,  if  retained,  will  contain  positive  allegations 
of  either  fraud  or  mistake,  in  leaving  out  matters  intended  to  have  been 
incorporated  in  the  written  agreement,  which  the  other  did  not.  It  does 
not  follow  that,  because  a  bill  has  been  dismissed,  and  the  Injunction  (of 
course)  dissolved,  upon  a  general  demurrer,  for  a  want  of  Equity,  that  it 
is  such  a  dissolution  upon  the  merits  of  the  case  that  no  second  injunction 
can  be  granted.  There  is  a  distinction  between  the  merits  of  the  case, 
and  the  merits  of  the  bill.  The  first  does  not  ^mean,  as  insisted  upon,  the 
merits  of  the  case  made  by  the  bill ;  that  is,  the  merits  of  the  bill.  The 
bill  is  the  case  made  by  the  bill,  together  with  eight  other  parts,  mostly 
formal ;  but  the  case  made  is  essentially  the  bill.  Therefore,  an  injunc- 
tion may  be  dissolved  upon  the  merits  of  the  bill,  without  being  dissolved 
upon  "  the  merits  of  the  case,"  within  the  meaning  of  the  Statute.  A 
bill,  praying  specific  performance,  without  payment  of  the  purchase- 
money  or  tender,  would  have  no  merits.  There  would  be  merits  in  a 
new  bill,  averring  payment,  about  the  same  subject  matter.  Would  a 
decision  upon  the  first  be  a  decision  upon  the  merits  of  the  case,  or  upon 
the  merits  of  the  bill  ? 

At  July  adjourned  Term  of  the  Superior  Court,  defendants'  Counsel 
again  applied  to  have  the  Injunction  dissolved.  The  application  was 
refused,  and  complainant  was  allowed  farther  time  to  amend  his  bill. 
This  amendment  was  made,  by  striking  out  so  much  of  the  original  bill 
as  seemed  to  set  up  the  stipulation,  for  the  benefit  of  Rogers,  as  a  sepa- 
rate and  independent  contract,  and  making  divers  other  alterations,  therein 
alleging,  distinctly  and  positively,  among  other  things,  ^'  that  the  stipula- 
tion len  out  was  a  part  of  the  written  agreement ;  that  it  should  have  been 
incorporated  therein ;  that  it  wtis  omitted  by  mistake ;''  and  the  com- 
plainant prayed  *'  that  it  might  be  reformed  according  to  the  true  intent 
and  meaning  of  the  parties."  At  the  March  Term  of  the  Superior 
Court  of  Floyd  county,  1 846,  Judge  Wright  dissolved  the  Injunction,  and 
ordered  the  execution  to  proceed,  for  the  reason,  that  the  complainant 
still  refused  or  neglected  to  make  the  amendment  required  ;  and  he  re- 
affirmed the  opinion  expressed  by  him  in  April,  1845,  and  considered  it 
made  as  of  that  term. 

Job  Rogers,  by  his  attorney,  William  H.  Underwood,  complains 
that  there  was  error  committed  by  the  court  below,  in  this — namely : 

Ist.  That  the  original  bill  was  good,  and  sufficient  in  law  to  entitle  the 
complainant  to  have  and  maintain  his  suit  against  the  defendants,  and  to 
call  upon  them  to  answer  the  saorfie. 

2d.  That  the  amendment  was  substantially  made,  in  conformity  to  the 
decision  of  the  court,  and  the  amended  bill  was  sufficient  to  authorize 
and  require  the  court  to  compel  the  defendants  to  answer. 

3d.  That  in  either  the  original  or  amended  bill,  there  was  enough 
^arged  to  retain  the  injunction. 
^fOSRWooD  for  plaintiff  in  error. 

iecision  admits  that  almost  •ver/  charge  is  sufficient  of  itself  to  support  the 
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bill,  ftod  yet  strangely  determines,  that  unless  an  amendment  can  be  made,  so  far  as 
respects  one  of  the  charges,  the  bill  roust  be  dismissed ;  and  when  the  amendment  is 
made,  still  re-affirms  the  decision.  The  first  charge  in  tl^e  bill  affirms  that  complain- 
ant was  not  liable  at  law,  and  could  not  have  been  so  held.  {Prince's  Z>igett,  734, 
740;  a)  Taylor  vs.  Rushing,  2  StacarCa  Rep.  ICO.  (a)  )  The  second  is,  that  he  was 
prevented  from  relying  upon  this  defence  by  the  conduct  of  defendants.  ( 1  Joknt.  Ch. 
jRep.  49,  01,  324 ;  2  ib.  22S.  Thirdly,  the  agreement  set  out  on  the  minutes  of  the 
court  is  not,  necessarily,  all  the  agreement  that  was  made;  and  the  bill  charged, 
properly,  before  it  was  ordered  to  be  amended,  that  the  agreement  with  complainant 
was  separate,  or  if  not,  that  it  was  part  of  the  one  agreement,  and  was  left  out  oy  fraud 
or  mistake.  A  bill  may  be  framed  in  the  alternative.  (7  Porter,  144.)  The  court, 
therefore,  erred  in  that  part  of  the  decision  which  affirms  the  contrary.  But  the  bill, 
as  amended,  charges  the  agreement  to  be  one  entire  agreeoient,  and  that  a  part  was 
left  out  by  mistake  ;  which  the  court  has  power  to  reform. — 1  Mad.  48;  1  Vef.  168; 
2  Jlik.  203  ;  i^.  33  ;  2  Johns.  Ch.  Rep.  585.  The  agreement  was  on  sufficient  con- 
sideration.—CAi/.  on  Con.  43,  44,  46,  47,  48.  63.  The  agreement  with  plaintiff  most 
distinctly  placed  him  in  the  attitude  of  security;  and  the  dismissal  of  the  levy  is  in 
equity  a  release.— P<i/Ai>r  det  ob.  406,  7  Johns,  Rp.  332  ;  2  Johns.  Ch.  Rp.  554 ;  5 
Ring,  ei;  Sib.  161 ;  8  Taunt  20S;  9  Wheat.  680;  8  fVetid,  512;  10  Johns.  Rep. 
597;  10  TVend.  162;  ib.  126;  9  Wheat.  702;  15  Wend.  329;  14  ib.  165;  6  Johns. 
Ch,  Rep,  264;  6  Wheat.  466;  11  Wheat.  184;  2  Cowen  129,  Compromising.— 
2  ICisuuy  244.  After  all  these  charges  are  noticed,  and  taken  to  be  true,  the  single 
question  vf  hich  presents  itself  is,  can  this  bill  be  dismissed,  or  the  injunction  dissolved 
on  demurrer.— Jtf*7/<»rf  108,  111,  4,  5, 134, 159, 161. 164;  Eden  on  injunctions  116. 
Akin  for  defendants  in  error,  cited  Stephens  et  al.  vs.  Cooper  et  at.,  1  Johns,  Ch, 
Rep.  429 ;  Parkhurst  et.  al,,  vs.  Van  Court  land;  X  Johns.  Ch.  Rep.  273 ;  2  Starkie 
on  Ev.  548 ;  and  t*.  note  P. ;  ib.  550  ;  Gibson  vs.  Watts;  1  M^.CordTs  Ch.  Rep.  490 
and  505 ;  6  Cowen  690;  1  Johns.  Rep,  139  ;  7  Johns  Rep.  341 ;  3  Johns,  Rep.  506;  1 
Johns.  Rep.  414 ;  Woollam  vs.  Beam,  7  Ves,  217 ;  1  Cowen  250 ;  1  Johns.  Ch.  Rep. 
ryO ;  2  Maddox  292-3  ;  Story's  Eq.  Plea.  295,  301  and  311 :  Story's  Com.  on  Eq. 
Mistake. 

Lumpkin,  Judge,  haviDg  stated  the  facts  of  the  case,  proceeded  to 
deliver  the  opinion  of  the  court  as  follows : 

The  view  we  take  of  this  case,  renders  it  unnecessary  to  examine  the 
various  questions  which  have  heen  discussed  by  counsel.  The  decision 
complained  of  in  the  first  assignment  of  error,  requiring  the  original  bill 
to  be  amended,  was  made  before  the  act  of  the  legislature  was  passed 
creating  this  court.  We  shall  therefore,  for  the  present  at  least,  decline 
reviewing  it.  .  Whether  we  have  the  power  to  do  so,  is  a  point  that  has 
not  been  argued  at  bar,  and  as  it  may,  and  probably  will  be  presented  for 
adjudication  hereafter,  in  a  more  direct  and  solemn  form,  we  will  not 
anticipate  it.  If  this  court  could  not  assume  jurisdiction  over  an  interlo- 
cutory judgment,  pronounced  in  the  progress  of  a  case,  prior  to  its 
organization,  which  case  did  not  terminate  till  after  its  establishment,  it 
IS  quite  obvious  that  the  re-affirmance  of  that  judgment  on  the  final 
decision  of  the  court  below,  when  the  point  was  not  before  it,  could  not 


(1.)  Itabafl  be  the  datjof  any  p«raon  who  may  obtain  inch  cstabUahoieat,  or  order,  or  IcAVe,  to  keep  m 
fnod  anfl  niffirient  fcny-flat  or  bridge,  and  to  give  dne  attendance  thereat ;  and  if  any  damue  shall  hapven 
to  any  penon  or  p^noas  by  reaaon  of  the  inrafllciency  of  radi  flat  or  bridj^.  the  non-attenaanoe  or  negtect 
of  the  Mrr^man  or  keeper  of  snch  bridp,  the  person  lo  aarieved  or  damaged  shall  and  may  have  and  main- 
tain an  action  against  die  owner  of  snch  ferry  or  bridge.--Prtn.  Dif.  734. 

lafarior  eonrti  to  reqnim  »be  owven  of  ftrnes  to  give  bond  and  SMllcient  secniity,  in  snch  som  as  diey  may 
think  proper,  conditioned  fw  their  keeping  in  repair  a  good  and  sufficient  fl^  and  attendanoe.—iVtn. 

c(.')  The  JSUbsmm  I>ig«9t.  lefhRteg  to  tfw  omo  cited  of  TkylM*  to.  JlMAtn^*  ^  SUstmrVs  R^-  1«p  vaa 
tmA  ;  when  the  court  notified  counsel,  that  they  would  not  absolutely  ezelnde  digests  of  reported  oasm,  but 
thstflBoh  dlfsali  wwid  Mt  be  oooiidafud  SB  uatbofity. 
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give  to  this  court  jurisdiction.  We  express  no  opinion,  then,  upon  the 
sufficiency  of  the  original  bill,  or  correctness  of  the  opinion  delivered 
thereon. 

The  burden  of  the  argument  of  counsel  for  the  defendant  in  error  has 
been,  to  establish  the  rule,  that  parol  evidence  cannot  be  received,  to  add 
to,  contradict,  or  materially  vary,  a  written  agreement ;  and  that  the 
instrument  itself  must  be  considered  as  containing  the  true  understanding 
between  the  parties,  and  as  furnishing  better  evidence  thereof  than  any 
which  can  be  supplied  by  parol.  We  subscribe  to  the  doctrine  in  all  its 
amplitude,  and  a  series  of  adjudications,  both  in  England  and  in  this 
country,  in  the  State  and  national  courts,  have  firmly  and  uniformly 
upheld  the  principle  and  placed  it  beyond  the  reach  of  successful  attack 
It  would  appear  to  be  doing  more  thau  duty  requires,  an  act  of  superero- 
gation, to  refer  to  the  cases.  When  we  reflect,  however,  that  hitherto 
every  thing  in  the  jurisprudence  of  the  State  has  been  fluctuating,  and  that 
we  are  just  now  upon  the  threshold  of  our  newly-compacted  judicial  sys- 
tem, under  which  what  is  toritlen  will  remain  writtenj  we  feel  the  necessity 
and  importance  of  settling  every  |principle  upon  the  most'  solid  founda- 
tion. In  this  way  alone  can  we  hope  to  fulfill  the  design  of  the'Assembly 
in  securing  ^ability j  as  well  as  unt/brmt/^  in  the  administration  of  the  law. 

In  Boar  and  others  vs.  Graham  and  others^  (3  Campbells  Rep.  f>7,) 
the  endorsee  sued  the  endorser  of  a  promissory  note.     The  defence  set 
up  was,  that  the  defendant  refused  to  endorse  the  note,  unless  the  plain- 
tifi"  would  agree  that  it  should  be  renewed  on  becoming  due.     They  did 
so  agree.     Instead  of  calling  for  a  renewal  they  demanded  payment  at 
the  maturity  of  the  note.     The  evidence  was  held  inadmissible.     Lord 
Ellenborough  says : — ^^  The  parol  condition  is  quite  inconsistent  with  the 
written  instrument.     The  condition  for  renewal  entirely  contradicts  the 
legal  import  of  the  endorsement.     After  the  bill  is  drawn  there  may  be  a 
binding  promise,  for  a  valuable  consideration,  to  run  it  when  due.     If  the 
promise  is  contemporaneous  the  law  will  not  enforce  it."      In  Powell  ra, 
Edmonds  J  (12  East  16,)  an  attempt  was  made  to  show  by  the  auctioneer 
a  parol  warranty  of  the  quantity  of  timber  contained  in  the  lot  purchased, 
none  such  appearing  in  the  written  conditions  of  sale : — Thompson  Baron, 
before  whom  the  trial  was  had,  ruled  out  the  testimony,  and  the  ques- 
tion came  before  Lord  Ellenborough  on  a  motion  to  set  aside  the  verdict. 
^'  There  is  no  doubt,"  says  the  chief  justice,  '^  that  the  parol  evidence 
was  properly  rejected  in  this  action  ;  the  purchaser  ought  to  have  had  it. 
reduced  into  the  writing  at  the  time,  if  the  representation  then  made  as 
to  the  quantity  swayed  him  to  bid  for  the  lot.     If  the  parol  evidence 
were  admissible  in  this  case,  I  know  of  no  instance,  where  a  party  mar 
not  by  parol  proof  superadd  any  term  to  the  written  agreement,  which 
would  be  setting  aside  all  written  contracts,  and  rendering  them  of  no 
effect."     Parol  evidence  was  offered  in  Wooltam  na.  Beam^  7  Vesey,  to 
show  that  £lbO  was  the  yearly  rent  intended  to  be  paid,  instead  oS  J^3 
10s.,  the  price  inserted  in  the  memorandum  of  the  lease,  and  repelled  by 
the  Master  of  the  Rolls.     ^'  To  admit,"  he  observed,  "  to  prove  that  the 
written  instrument  does  not  contain  the  real  agreement,  would  be  the 
same  as  receiving  it  for  any  ]>urpose.     It  was  to  shot  out  that  inquiiy 
""Sat  the  rule  (^  law  was  adopted.    Thoueh  the  written  iMtrament  does 

>t  contain  the  terms,  it  must  in  contem^ation  of  law  be  looked  tO|  to 
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contain  the  agreement, — as  furnishing  better  evidence  than  parol  can 
supply." 

The  inflexibility  of  this  doctrine  is  vigorously  supported  by  all  the 
judges  in  the  case  of  Woodbrid^e  vs.  Spooner,  (I  Chitty^s  Rep.  667, 
and  condensed  in  3  Bam.  and  Aid.  233,)  where  parol  proof  was  adduced 
to  show  that  a  note  payable  on  demand^  was  not  to  be  collected  until 
after  the  death  of  the  maker.  Abbott,  C.  J.  said  "The  rule  was  too 
well  established,  that  parol  evidence  cannot  be  admitted  to  contradict, 
add  to,  or  vary  the  terms  of  a  written  instrument." 

Bailey,  J.  *^  It  would  be  extremely  dangerous  and  inconsistent  with 
those  general  rules  of  evidence,  by  which  we  proceed  in  courts  of  justice, 
to  allow  a  party,  after  giving  an  instrument,  in  which  he  says,  '  I  pro- 
mise to  pay  on  demand,  to  say  by  parol  evidence,  '  You  know  I  did  not 
mean  to  pay  on  demand,  but  I  merely  promise  to  pay  when  I  die.' " 

Holroyd,  J.  "  Inasmuch  as  the  evidence  went  to  the  extent  of  contra- 
dicting the  note  itself,  it  appears  to  me,  that  the  case  comes  within  the 
general  rule  of  law,  that  |iaro/ cannot  be  admitted  in  opposition  to  written 
evidence." 

Best,  J.  "  Here  is  a  written  instrument  between  the  parties  by  which 
they  are  bound,  and  it  would  be  contrary  to  the  first  principles  of  evi- 
dence to  receive  parol  evidence,  for  the  purpose  of  showing  that  the  writ- 
ten contract  is  different  from  that  which  it  is  supposed  the  parties  intended. 
I  know  of  but  one  exception  to  the  general  rule,  and  that  is  founded  in 
public  policy,  namely,  where  the  contract  is  illegal ;  but  if  it  cannot  be 
shown  that  there  was  any  illegality  in  the  contract,  the  law  must  take 
effect." 

The  same  point  was  decided  in  a  very  similar  case,  Mosely,  assignee  of 
Robinson,  a  bankrupt  vs.  Hanford,  (10  Bam.  and  Cress.  723) — vide  Pea- 
cock vs.  Monky  1  Vesey^  128  ;  Clarkson.  vs  Hannah,  2  P.  Wms.  204  ;  8 
Term  Rep.  147,  379, 384  ;  2  Wm.  Black.  1249  ;  2  Bos.  Sf  Put.  565  ;  2 
Veseyj  195 ;  6  Vesey,  333  ;  Dickens,  295  ;  1  Browh*s  Ch.  Ca.  92,  338 ; 
1  Bla.  Rep.  1202,  Bud  Fell  on  Guaranties,  57,  59.)  The  general  rule  of 
the  Scotch  law  is  to  the  same  effect,  namely,  that  ^^  writing  cannot  be  cut 
down  or  taken  away  by  the  testimony  of  witnesses." — Tuiton  Emdencey 
p.  326-32  ;   quoted  by  Greenleufon  Evidence,  p.  315,  n.  2. 

We  will  next  advert  to  a  few  leading  American  cases  ;  they  will  be  found 
equally  explicit  upon  the  point  under  consideration.  The  case  of  Mun- 
fordet  at.  vs.  Macpherson  et  a/.,  was  an  action  upon  b  parol  warranty  upon 
the  sale  of  a  ship,  "  that  she  was  completely  copper-fastened."  The  print- 
ed bill  of  sale  was  in  the  usual  form,  and  contained  no  such  warranty.  In 
the  progress  of  the  argument,  the  court  stopped  counsel  with  this  pregnant 
inquiry,  ^^  Can  a  case  be  found  where  an  action  has  been  brought  upon  a 
parol  contract,  made  tmafiatu  with  a  written  contract  .^"  And  Thompson, 
Justice,  in  delivering  the  opinion  of  the  court,  remarks,  ^^  It  is  not  pre- 
tended that  there  was  any  fraud  in  this  transaction.  Had  the  plaintiff^s 
claim  rested  on  any  deceit  in  the  sale,  the  evidence  would  have  been  ad- 
mitted ;  but  the  contract  between  the  parties  was  reduced  to  writing,  and 
is  contained  in  the  bill  of  sale,  and  recourse  must  be  had  to  that  instru- 
ment to  ascertain  its  extent.  It  cannot  be  a  safe  and  salutary  rule  to 
allow  a  contract  to  rest  partly  in  writing  and  partly  in  parol.  Whenever 
it  18  reduced  to  writing,  that  is  to  be  considered  as  the  evidence  of  th 
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agreement,  and  anything  resting  in  parol,  becomes  thereby  extinguished." 
(1  Johns,  Rep.  414.)  In  Bowes  vs.  Barkery  (3  Johns.  Bep.  309,)  C.  J. 
Kent  says.  ^^  I  have  straggled  hard,  and  with  the  strongest  incUnation  to 
see  if  the  form  of  the  action  would  not  help  the  plaintifi'  in  this  case ;  but 
I  cannot  surmount  the  impediment  of  the  deed.  Sitting  in  a  court  of 
law,  I  think  1  am  bound  to  look  to  that  deed  as  the  highest  proof  of  the 
final  agreement  between  the  parties."  in  Maighky  vs.  Homer j  (7  Johns. 
Bep.  341,)  the  court  declared,  '^  It  is  a  settled  rule  that  where  the  consi- 
deration is  expressly  stated  in  a  deed,  and  it  is  not  said,  also,  for  divers 
other  considerations,  you  cannot  enter  into  any  proof  of  any  other,  for 
that  would  be  contrary  to  the  deed.  The  remedy  for  the  party,  if  the 
deed  be  contrary  to  the  truth  of  the  case,  is  by  seeking  relief  in  equity 
against  the  deed  on  the  ground  of  fraud  or  mistake.''  (See  also  FUzhugk 
vs.  Bimyany  8  Johns.  Bep,  375;  2  Catn,  161 ;  Kirby^s  Ct.  Bep,  22.) 
In  Farkhurst  V9  Van  Court larkllj  {I'Johns.Ch.  Bep,  261  y)  the  principle 
is  thus  strongly  stated  by  the  Chancellor  ;  "  I  apprehend  the  rule  to  be 
too  rea^ionable,  and  too  well  established  to  be  now  disturbed,  that  where 
an  agreement  is  reduced  to  writing,  all  previous  negotiations  are  re- 
solved into  the  writing,  as  being  the  best  evidence  of  the  certainty  of  the 
agreement.  Everything,  before  resting  in  parol,  becomes  thereby  extin- 
guished, or  discharged.  Parol  proof  cannot  be  resorted  to,  either  to  sup- 
ply what  may  he  uncertain  or  defective  in  the  writing." 

We  conclude  then  that  there  is  no  rule  of  law  better  settled,  or  more 
salutary  in  its  application, than  that  which  refuses  to  admit  oral  testimony  to 
contradict,  vary,  or  materially  affect,  written  agreements,  whether  special- 
ties or  simple  contracts,  and  whether  within  or  without  the  statute  of 
frauds ;  and  we  believe  that  we  are  altogether  safe  in  asserting  th^t  it  has 
been  recognised  and  adopted  by  every  State  in  the  Union. — 4  Ofdo  Bep, 
347 ;  16  Sergt,  8^  Bawle,  108 ;  6  Dana,  156  ;  5  Pick.  38  ;  1  Dev,  Sf  Bat. 
250  ;  6  Halsted's  N.  J.  Bep.  275 ;  10  Gill  8f  John,  Btp.  404  ;  11  Louit, 
Bep,  133, 416  ;  6  Borter^s  Bep.  132  ;  5  Yerger^  194, 195 ;  7  Leigh,  Bep. 
63'<^;  1  McCord  Ch.  Bep.  490.  The  question  has  been  repeatedly  adjudi- 
cated by  the  courts  of  the  United  States. — 8  Wheatonj  174 ;  9  Wh^aton^ 
581  ;  3  Mas,  C.  C.  Bep,  378 ;  Peters'  C.  C,  Bep.  85,  199  ;  Gilpin* s 
D,  C,  Bep.  329  ;  3  Dall  415;  Bald.  C,  C,  Bep.  489.  To  use  the  emphatic 
language  of  a  popular  modern  law  writer — ^^  It  has  been  so  frequently 
adjudged  by  the  courts  on  both  sides  of  the  Atlantic,  as  to  have  the  resist- 
less force  of  a  maxim,  that  parol  evidence  cannot  be  received  in  a  court 
of  law,  to  contradict,  vary,  or  materially  afiect,  by  way  of  explanation,  a 
written  contract."  Indeed  the  rule  itself  seems  never  to  have  been  ques- 
tioned, by  courts  at  least.  The  nearest  approach  to  it,  I  have  met  with 
is  by  Mr.  Justice  Huston,  in  the  case  of  2'hompson  et  al.  vs.  Mc Ciena- 
chan  6/  a/.,* (17  Sergt.  if  Bawle.)  His  remarks  as  reported,  are  these: 
"  There  is  scarcely  any  subject  more  perplexed  than  in  what  cases,  and  to 
what  extent,  parol  evidence  shall  be  admitted :  not  only  have  different  men 
viewed  the  subject  differently,  but  the  same  man,  at  different  times,  has 
held  opinions  riot  easily  reconciled  ;  and  I  doubt  whether  any  lawyer,  of 
many  years  standing,  and  much  reflecytion  can  say  his  mind  has  never 
wavered  upon  the  subject.  In  theory  adhere  to  the  writing,  neither  see 
nor  hear  anything  out  of  Ihe  deed,  seems  to  sound  well,  and  it  would 
'ork  well  in  practice,  if  all  who  give  instructions  to  scriveners  were  per- 
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-feet;  if  all  scriveners  perfectly  understood  their  instructions,  and  put  them 
on  paper  perfectly  according  to  law  ;  and  the  wliole  was  completed  by 
executing  them  at  Ike  time,  and  in  the  order  and  manner  which  their  na- 
ture and  the  law  requires.  But  when  this  perfection  cannot  be  even 
imagined  to  exist  in  this  w^orld,  and  the  waiit  of  it  is  as  apparent  iii  rdeeds 
dud^other  writings  as  anywhere  else,  the  beautiful  theory  must  yield  to 
substantial  justice."  This  railing  accusation  against  tlie  doctrine,  or 
rather,  we  should  say  against  the  imperfection  oi*  everything  human,  so' 
far  from  weakeniug,  but  demonstrates  its  impregnability.  Equity  comes 
in,  as  we'  shall  -hereafter  see,  to  relieve  the  grievances,  so  vividly  por- 
trayed, leaving  the  rule  at  law  to  maintain  its  undisputed  sway. 

Itis  true  that  counsel  oc/casionally  when  hard  pressed,  liave  insisted  that 
**  juries  are  the  legitimate  judges  of  the  effect  and  the  weight  of  evidejice, 
And  that  the  question  between  written  and  parol  evidence,  resolves  itself 
^t  last  into  an  inquiry  as  to  the  weight  of  evidence  only,  and  that  juries 
ought  to  have  an  opportunity  of  judging  whether  the  terms  of  the  con- 
tract are  reduced  to  writing,  or  as  orally  agreed  by  the  parties  at  tlie  time 
of  the  transaction  shall  govern.  They  contend  that  to  every  contract, 
the  consent  of  two  minds  at  least  is  necessary,  and  that  it  is  only  ou  the 
evidence  of  such  coI^sent  that  the  law  enforces  the  observance  of  the  con- 
tract, or  furnishes  the  breach  of  it.  This  is  an  old  professional  device, 
to  misrepresent  the  relative  value  of  testimony,  and  it  requires  a  degree 
of  judicial  excellence  scarcely  attainable  to  guard  against  the  acuteness 
of  counsel,  when  the  known  rules  of  evidence  apply  directly  against 
their  client. .  Who  dees  not  recollect  the  iEgenious  effort  of  the  great 
Roman  Orator,  in  his  elegant  oration  for  the  poet  Archias  to  elevate 
|>arol  evidence  even  above  records  ?    (a) 

But  the  reply  uniformly  from  the  Bench  is — "The  preference  which 
the  law  gives  to  written  evidence,  when  compared  with  parol  testimony 
of  parol  agreements,  -is  the  unavoidable  result  of  experience.  It  is  im- 
possible to  expect  that  certainty  or  exactness  in  the  ooe  form  of  evi- 
dence which  is  found  in  the  other ;  where  a  contract  has  been  put  in 
writing,  assented  to,  signed  by  the  parties  concerned,  and  continues  in 
beino^,  evidence  ef  other  parol  stipulations,  before  and  at  the  same  time^ 
to  explain  or  vary  the  written  agreement,  would  he  a  rejection  of  that 
evidence,  which  is  necessarily  the  best."  While  the  application  of  the 
.  rule,  as  now  laid  down  and  expounded  by  the  court,  is  admitted  in  deeds 
and  other  specialties,  it  has  been  argued  that  it  did  not  apply  to  written 
•simple  contracts ;   that  there  was  no   distinction  between  written  and 


(a)  "  Est  ridicolam  ad  ea  qua*  habemus  nihil  discere ;  qnsrere,  qua?^  habere  noa 
•possumus;  etd«  hominum  Tnemoria,  tacerc,  Uteranin)  memoriam  flagitare  ;  et,  cum 
liabeas  amplissimt  viri  religionem,  integerrimi  municipii  jusjurandum  fidemque,  ea, 
<jUiE  dupravari  nullo  modo  possunt,  repadiare,  tabnlas,  quasadem  dicis  Bolerc  corrumpi, 
'desiderate.*' 

03^  Which,  is  translated  ky  Dnncan  in  his  copy  of  Cicero's  Orations,  as  follows: 
•"  Now  is  it  notridicQloua  to  say  nothing  to  the  evidences  which  we  have,  and  to  desire 
"those  which  we  cannot  have;  to  be  silent  as  to  the  testimony  of  men,  and  to  demand 
ibe  testimony  of  registers ;  to  pay  no  regard  to  what  is  affirmed  by  a  person  of  great 
■dignity,  nor  to  the  oath  and  integrity  of  a  free  city  of  the  strictest  honor;  evi- 
•dences  which  are  incapable  of  being  corrupted,  and  to  .require  thoee  of  re^iaiai^ 
vrhich  jou  allow  .to  ke  frequently  ^^itiated?" 
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parol    contracts ;   that  they  were  of  equal  rank,  and  that  the  same 
evidence  might  be  given  as  to  the  one  and  the  other.     The  rule  exclud- 
ing oral  testimony  has  been  universally  applied  to  simple  contracts  m 
writing,  to  the  same  extent  as  to  specialities — and  the  reason  of  the  rule 
applies  to  one,  as  well  as  to  the  other:  When  parties  have  deliberately 
put  their  engagements  in  writing,  it  shall  be  presumed  to  contain  their 
whole  understanding,  so  that  oral  testimony  of  conversations,  or  declara- 
tions at  the  tio^  it  was  completed,  or  before,  would  tend  often  to  sub- 
stitute a  new  and  different  contract,  for  the  one  which  was  really  agreed 
upon — and  of  course  usually  to  the  prejudice  of  the  party  opposed  to  it. 
,     Again,  it  has  been  thought  that  there  is  a  difference  between  that  class 
of  cases  required  by  the  statute  of  frauds  to  be  in  writing,  and  those  not 
within  the  statute.     But  the  authorities  abundantly  establish,  that  thi» 
restrictive  applicatioa  has  not  prevailed,  and  was  expressly  repudiated  by 
the  court  in  Massachusetts,  in  the  case  of  Stackpole  vs.  Arnold^  and  the . 
broad  proposition  adhered  to  by  Justice  Parker,  that  oral  testimony  is- 
not  to  be  received,  to  contradict,  vary,  or  materially  affect,  .byway  of 
explanation,  any  written  contract,  whether  under  the  statute. of  frauds,, 
or  not,  provided  the  contract  is  perfect  within  itself,  and  is  capable  of  & 
clear  and  intelligible  exposition  from  the  terms  of  which  k  is  composed. 
To  prevent  misapprehension,  it  may  not  be  amiss  to  specify  succinctly 
tlie  modification  of  tne  doctrine  and  the  exceptions  to  the  rule.     Where 
it  is  not  necessary,  in  the  first  instance,  to  have  the  bargain  reduced  inta 
writing,  evidence  of  conversations  subsequent  to  the  time  of  making  the 
agreement,  would  probably  be  admitted,  to.  show  that  the  parties  agreed 
afterwards  to  vary  the  contract,  &r  add  some  new  stipulation.     Here,  the 
written  agreement,  so  far  as  it  purports  to  express  the  true  meaning, 
of  the  parties,  up  the  time   of  its  execution,  is  not  in  any  manner 
contradicted  o£  impugned;  but,  from  the  proposed  evidence,  it  would 
appear,  that  they  afterwards  varied,  or  added  to  the  ccmtracty  which  is  not 
inconsistent  with  anything  contained  in.  the  original  agreement. — 1    Phil^ 
on  Eo.  562  ;   I  John.  Cases,  22  ;  6  Coweny  249  ;  ib.  497  ;  7  Gill.  §■  John. 
407 ;  4  Nttw  Hamp.  45 ;  3  Fmrf.  441  ;  1  Mar.  Ken.  Rep.  582  ;  2  M. 
Louisa.  Rep.  157;  6  HaM.  Rep.  174;  2  Baily,  121,  113  ;  12  Mas. 
Rep.  481. — Nor  does  it  matter  how  soon  after  the  execution  of  the- 
written  con^lract,  the  parol  one  was  made.     If  it  was,  in  fact,  subsequent  j 
and  otherwise  unobjectionable,  it  can  be  proven  and  enforced ;  and  that,, 
too,  when  it  relates  to  the  same  subject  matter.     In  Bretcster  vs.   Coun- 
trymauy  12  Wend.  446,  the  court  held  ihvit  parol  evidence  of  UTi  agreement 
to  indemnify,  and  save  harmless,  a  purchaser  of  personal  properly  is  ad- 
missible, although  the  agreement  in  respect  to  the  sale  is  reduced  to» 
writing,  and  contains  no  such  stipulation,  provided,  the  paroi  agreement 
was  made  subsequent  to  the  written  agreement.     Here  the  vender  refnsed* 
to  give  a  written  warranty,  but  said,  "  I  hate  sold  you  the  property,  it  is 
yours,  and  I  will  see  you  out  with  it.'*^    This  indemnity  was  considered 
and  adjudged  to  be  valid.     So  much  f(»?  the  modrfrcation  of  the  doctrine. 
And  in  view  of  this,  and  numerous  other  cases  tethe  same  purport,  were 
we  permitted  to  travel  back  so  far,  we  might  doubt,  at  least,  the  propriety- 
of  holding  the  contract  made  with  Rogers,  as  a  part  of  the  original  a<jree- 
^ent,  so  much  so  as  ta  make  it  absolutely  necessary  to  reform  the  writing 
the  minutes  by  having  it  inserted.    At  any  tate,  it  would  seen  tc^ 
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have  been  proper  to  have  submitted  it,  as  a  matter  of  fact,  for  the  jury  to 
find  whether,  in  point  of  time,  it  was  not  subsequent  to  the  arrangement 
agreed  upon  between  the  administrators  of  Ligon,  and  the  executors  of 
Hargrove,  and  based  upon  a  new  and  distinct  consideration.  The  repre- 
sentatives of  the  two  estates  were  the  parties  to  the  contract  in  writing; 
and  the  same  representatives  of  the  one  party  &nd  Rogers  of  the  o/Acr />ar/, 
parties  to  the  stipulation  omitted.  The  interest,  loo,  of  the  co-defendants, 
so  far  from  being  identical,  except  in  the  diminution  of  the  verdict,  was 
antagonistic,  especially  as  it  regarded  the  collection  of  the  claim.  So 
much  of  the  agreement  as  was  put  in  writing,  and  entered  on  the  minutes, 
was  necessary  to  dispose  of  the  litigation  then  pending,  and  became  the 
judgment  of  the  court.  This  consent  of  the  parlies,  through  their  coun- 
sel, was  the  only  authority  of  the  court  for  dismissing  the  appeal,  and 
lessening  the  damages  recovered  on  the  first  trial ;  the  part  left  out  was 
Qot  only  not  necessary  to  be  placed  on  the  records,  but  couldnot  have  been 
enforced^  in  the  controversy  then  before  the  court.  Some  of  the  excep- 
tions are  plain!}''  enumerated  by  Justice  Sutherland,  in  the  case  of 
Erwin  vs.  Sanders  and  Ely  (1  Conn.  249).  "  The  rule,"  says  he,*"  does 
not  exclude  parol  evidence  o(  frauds  or  the  want  or  failure  o[  consideration 
10,  nor  the  enlargement  of  the  time  for  performance^  or  the  waver  of  the 
performance  of  a  written  simple  contract."  The  rule  is  directed  only 
against  the  admission  of  any  other  evidence  of  the  language  employed  by 
the  parties  in  making  the  contract,  than  that  which  is  furnished  by  the 
writing  itself;  no  other  words  are  to  be  added  to  it,  nor  substituted  in  its 
stead.  Surrounding  circumstances  maybe  invoked,  to  cast  light  upon  the 
meaning  of  the  parties.  The  rule  does  not  exclude  the  testimony  of  ex- 
perts  to  aid  the  court  to  interpret  truly  the  instrument.  Parol  evidence 
IS  admissible  to  explain  latent  ambiguities,  to  rebut  an  equity,  and  to 
contradict  a  receipt ;  nor  is  the  rule  which  repudiates  it  infringed  by  any 
evidence  of  knoum  and  established  usagcy  respecting  the  subject  to  which 
the  contract  relates. — Greenleaf  on  Ev.  315,  754. 

And  in  the  case  of  Gibson  vs.  WattSy  in  the  Court  of  Appeals  of 
South  Carolina,  it  was  admitted,  that  ^'  when  a  mistake  has  been  made 
by  the  misconception  of  the  scrivener,  or  error  in  calculation,  or  any  other 
obvious  mistake,  that  parol  evidence  may  be  let  in  to  show  such  mis- 
take." And  it  is  to  that  branch  of  the  case,  that  the  court  proposes  now 
to  address  itself:  And  it  will  be  found  that  the  extent  to  which  adjudi- 
cations have  gone  in  granting  relief,  will  be  a  cotnplete  answer  even  to 
the  complaints  of  the  Pennsylvania  functionary  in  his  arraignment  of  a 
rule,  venerable  alike  for  its  antiquity  and  good  sense. 

In  England,  as  well  as  in  this  country,  it  has  been  the  steady  language 
of  Chancery,  that  a  Court  of  Equity  has  the  power  to  reform  a  written 
agreement,  and  to  supply  by  parol  proof  so  much  thereof  as  may  have 
been  left  out  by  fraud  or  mistake.  But  while  the  nile  itself  is  admitted, 
some  difference  of  opinion  or  doubls  seem  to  exist  as  to  its  application. 
While  this  species  of  evidence  has  been  uniformly  received  in  behalf  of  a 
defendant, — a  plaintiflf  seeking  specific  performance  has  not  always  been 
treated  with  the  same  indulgence.  Indeed  the  English  Courts  have  re- 
peatedly expressed  a  strong  inclination,  not  to  decree  in  favor  of  plain- 
tiffs seeking  not  to  set  aside  the  agreement,  but  to  enforce  it,  when  it  is 
cteformed  by  the  parol  evidence.     They  affirm  that  the  difference  of  rip' 
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and  condition  as  to  the  plaintiff  aad  defendant,  of  evidence  offered  for  the 
purpose  of  obtaining  a  decree  and  resisting  it,  exists  in  the  code  of  every 
civilized  nation.  FavorabilioreSy  rei  potius  qtuim  actores  habentur — being 
the  maxim  of  the  civil  law,  and  potior  est  conditio  defendentis  the  familiar 
language  of  theirs.  The  ground  of  the  distinction  is  this, — When  a  party 
has  entered  into  a  written  agreement,  and  seeks  as  plaintiff  a  specific  per- 
formance of  it,  he  must  rely  on  the  agreement  as  it  stands, — he  can 
neither  add  to,  vary  nor  explain  any  of  its  terms,  by  parol  proof.  If  he 
cannot  enforce  the  true  contract,  he  still  retains  all  he  ever  was  in  pos- 
session of.  He  may  suffer  disappointment,  which,  as  the  consequence  of 
his  want  of  caution  and  explicitness,  he  must  bear.  But  not  so  with  the 
defendant.  He  might  encounter  not  disappointment  only,  but  sustain 
ruinous  loss,  if  compelled  specifically  to  execute  an  agreement  dififereut 
from  that  which  he  contemplated.  Were  this  distinction  tenable,  Rogers 
is  in  the  attitude  of  one  who  has  fully  and  completely,  and  at  the  sacrifice 
of  his  rights  at  law,  exacuted  his  part  of  the  agreement,  in  submitting  to 
the  dismissal  of  the  appeal,  upon  the  trial  of  which  he  would  probably 
have  e$2aped  all  liability,  and  is  now  insisting  that  it  is  unjust,  and  uncon- 
scientious in  his  faithless  adversaries  not  to  abide  by  the  whole  of  the 
terms  thereof.  Judge  Stoi^y  in  his  ieanrned  commentary  upon  this 
branch  of  equity  jurisdiction,  remarks  ^'  that  it  is  extremely  difficult  to 
perceive  the  principle  upon  which  the  foreign  decisions  can  be  supported^ 
consistently  with  the  acknowledged  exercise  of  power  in  the  court,  to  re- 
form written  contracts  and  to  decree  relief  thereon."  It  will  be  found  I 
apprehend  that  nearly  all  the  cases^in  which  relief  has  been  refused  to  the 
plaintiff  were  under  the  statute  of  frauds,  and  most  of  them  respected  ao 
interest  in  land,  and  here  parol  proof  is  always  received  with  great 
caution. 

We  will  not  undertake  to  review  the  transatlantic  authorities.  The 
task  has  been  ably  and  admirably  performed  by  Chancellor  Kent,  the 
Father  and  ornament  of  the  American  Bar,  in  the  case  of  Gillispie  and 
wife,  against  Moore,  and  the  conclusion  at  which  he  arrived  was,  that  the 
mistake  may  be  shown  by  parol  proof,  and  relief  granted  to  the  injured 
party,  whether  he  sets  up  the  mistake  affirmativelif  by  bill,  or  as  defence. — 
2  Johns.  Ch.  Rep,lb^S5.  He  declares  that  it  would  be  a  great  defect 
in  what  Lord  Eldon  terms  the  moral  jurisdiction  of  the  court,  if  there 
were  no  relief  in  such  cases ;  that  he  has  looked  into  all  the  eases  under 
this  head  of  Equity  jurisdiction,  and  that  it  appears  to  be  well  and 
thoroughly  established,  and  on  great  and  essential  grounds  of  justice,  that 
relief  can  be  had  against  a  deed  or  contract  in  writing,  founded  in  mis- 
take or  fraud,  whether  it  was  to  the  prejudice  of  the  one  party  or  the 
other.  And  in  a  later  case,  Reiselbroek  vs.  Litingston^  (4  Johns, 
Ch.  Rep.  144,)  the  same  eminent  jurist  says,  "  The  Master  of  the  Rolls 
stopped  short  of  relief  in  the  case  of  WooUam  vs.  Heam^  (7  Fes.  211) 
where  a  mistake  was  alleged,  because  he  said  there  was  no  precedent  al- 
lowing parol  proof  to  correct  a  mistake  in  favor  of  a  plaintiff  seekiing 
specific  performance  of  an  agreement.  I  am  not  sufficiently  instructed  at 
present  to  admit  the  soundness  of  this  distinction,  which  holds  parol  evi- 
dence admissible  to  correct  a  writing  against  but  not  in  favor  of  a  plain- 
*^.  Lord  Hard  wick  does  not  appear  to  have  been  aware  of  any  such 
Mnction  in  the  two  cases  to  which  Sir  Wm.  Grant  refers  ;  and  why 
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should  not  the  party  ac^grieved  by  a  mistake  in  the  agreement  have  relief, 
as  well  where  he  is  plaintiff  as  where  he  is  defendant  ?  It  cannot  make 
any  difference  in  the  reasonableness  and  justice  of  the  remedy.  If  a  court 
has  a  competent  jurisdiction  to  correct  such  mistakes,  (and  that  is  a  point 
understood  and  settled,)  the  agreement  when  corrected,  and  made  to 
speak  the  real  sense  of  the  parties,  ought  to  be  enforced,  as  well  as  any 
other  agreement  perfect  in  the  first  instance.  It  ought  to  have  the  same 
efficacy,  and  be  entitled  to  the  same  protection^  when  made  accurate  un- 
der the  decree  of  the  court,  and  when  made  accurate  by  the  act  of  the 
parties.     The  one  case  illustrates  the  other,  res  accendent  lumina  rebus. 

Treading  in  the  footsteps  then  of  Hardwicke,  Eldon,  Kent,  Story 
and  other  distinguished  Judges  of  the  mother  country,  our  sister  States, 
and  of  the  United  States,  we  hold  that  parties,  whether  plaintifis  or  de- 
fendants, whether  seeking  to  set  aside  and  cancel  an  agreement,  or  reform 
and  enforce  it,  can  be  relieved,  as  well  on  account  of  mistake  as  fraud. 
It  would  be  monstrous  to  suppose  that  the  arm  of  the  Judiciary  of  Geor- 
gia was  too  short,  or  too,  weak,  to  reach  and  relieve,  provided  the  con- 
tract variant  from  the  true  one  could  once  be  got  into  writing  !  This 
doctrine  was  pushed  perhaps  to  its  extreme  limits  by  the  Supreme  Court 
in  the  case  between  Hunt  and  the  administrators  of  Rousmaniere  (1  P6- 
ters^  Rep.  1.)  Hunt  filed  his  bill  on  the  Chancery  side  of  the  Circuit 
Court  of  the  United  States  for  the  district  of  Rhode  Island,  setting  forth 
that  he  had,  at  two  several  times,  loaned  Rousmaniere  money,  for  which, 
in  addition  to  the  notes,  he  was  to  have,  as  collateral  security,  a  bill  of 
sale,  or  mortgage,  of  the  interest  of  the  borrower  in  two  ships.  TheNe- 
rius  and  the  Industry.  Upon  consultation  with  counsel,  Rousmaniere  ex- 
ecuted to  Hunt  a  power  of  Attorney,  authorizing  him  to  make  titles  to 
himself,  or  any  other  person,  to  his  ( Rousmaniere 's)  interest,  in  those  ves- 
sels, upon  the  non-payment  of  the  notes  at  maturity  ;  and  in  the  event 
of  their  loss,  (being  then  out  at  sea,)  to  collect  and  appropriate  to  his  de- 
mand the  premium  which  would  be  due  upon  the  policy  of  insurance. 
This  security  was  taken  under  a  mistake  of  law,  that  the  power  of  attor- 
ney would  bind  the  property  equally  with  a  mortgage,  in  case  of  death 
or  other  accident.  Rousmaniere  died  intestate  and  insolvent,  having 
paid  a  small  part  only  of  the  debt,  and  this  bill  was  brought  by  the  cred- 
itor against  the  administrators,  to  get  a  priority  of  lien  on  the  assets  of 
the  deceased,  in  preference  to  the  general  creditors.  The  case  was  vigo- 
rously contested  and  thoroughly  discussed,  twice  before  the  Circuit,  and 
twice  before  the  Supreme  Court. — 2  Mason^s  Rep.  244, 342 ;  8  Wheaton^ 
174 ;  1  P.  5.  C.  Rep.  1, 14.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  Court  upon  the  first  hearing  at  Washington,  from  which 
we  extract  the  following  sentences,  "  Although  we  do  not  find  the  naked 
principle  that  relief  may  be  granted,  on  account  of  ignorance  of  the  law, 
asserted  in  the  books,  we  find  no  case  in  which  it  has  been  decided  that  a 
pfain  and  acknowledged  mistake  is  beyond  the  reach  of  equity."  "  No 
proof  of  actual  mistake  is  required,  the  existence  of  an  antecedent  equity 
is  sufficient ;"  that  is  to  authorize  the  court  to  presume  it :  and  the  de- 
cree concludes  thus  :  ^'  And  we  are  unwilling,  where  the  efiect  of  the  in- 
strumefnt  is  acknowledged  to  have  been  entirely  mistaken  by  both  parties, 
to  say  that  a  court  of  equity  is  ipcapableof  affording  relief." 

The  court,  however,  finally  denied  relief,  upon  the  ground,  that  t*- 
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coolcf  not  substitute  another  and  distinct  security  from  that  selected  by 
the  parties ;  that  to  do  this  would  be  equivalent  to  making  a  new  agree-* 
ment,  not  contemplated  by  either  party,  instead  of  executing  that  actually 
made.  Judge  Stort,  who  presided  on  all  the  successive  trials,  in  refer- 
ring to  this  case  in  his  Treatise  on  Equity,  says,  '^  Equity  may  compel 
parties  to  execute  their  agreements,  but  it  has  no  authority  to  make 
agreements  for  them,  or  to  substitute  one  for  another.  If  there  had  been 
any  mistake  in  the  instrument  itself,  so  that  it  did  not  contain  in  it  what 
the  parties  had  agreed  on,  that  would  have  formed  a  very  different 
case." 

Mr.  Justice  Washington,  who  pronounced  the  final  judgment,  lays 
down  these  general  principles  as  incontrovertible,  namely,  that,  when- 
ever an  Instrument  which  purports  to  set  out  the  contract,  violates  by 
omissions  or  insertions  the  manifest  intention  of  the  parties  to  the  agree- 
ment, equity  will  correct  the  mistake,  so  as  to  produce  a  conformity  in 
the  instrument  to  the  agreement ;  and  he  assigns  this  obvious  and  most 
sensible  reason  :  The  object  of  courts  is  to  carry  out  the  contracts  of 
parties  fairly  and  legally  entered  into,  and  if  the  instrument,  from  want 
of  skill  or  mistake,  or  for  any  other  cause,  is  insufficient  to  execute  the 
intention  of  the  parties,  the  writing  itself  might  be  enforced,  but  the 
agreement  itself  would  remain  as  unexecuted,  as  if  one  of  the  parties 
had  refused  altogether  to  comply  with  his  engagement ;  and  a  Court  of 
Equity  will,  in  the  exercise  of  its  acknowledged  jurisdiction,  afford  relief 
as  well  in  one  case  as  in  the  other,  by  compelling  the  delinquent  party 
fully  to  perform  his  agreement,  according  to  the  terms  of  it,  and  the  man- 
ifest intention  of  the  parties.  So  if  the  mistake  exist  not  in  the  instru- 
ment itself,  which  is  intended  to  give  effect  to  the  agreement,  but  in  the 
agreement  itself,  if  it  clearly  proved  to  have  been  the  result  of  some  ma- 
terial fact,  a  court  of  equity  will,  in  general,  grant  relief,  according  to  the 
nature  of  the  particular  case  in  which  it  is  sought."  And  to  this  extent 
we  are  prepared  unhesitatingly  to  go  in  the  present  case.  Taking  the 
statements  of  the  bill  as  true,  and  the  motion  to  dissolve  the  injunction 
for  the  want  of  equity,  like  a  general  demurrer,  admits  them  to  be  true, 
we  ask,  does  the  instrument  on  the  minutes  of  the  court,  and  which,  it 
does  not  appear  was  ever  seen  by  Rogers,  carry  into  effect  the  agrees- 
ment  of  the  parties  ?  On  the  contrary,  is  it  not  manifest  that  one  of  its 
most  important  provisions  was  omitted  by  want  of  skill  in  the  draftsman, 
8urpn<<e,  or  some  other  cause  ?  And  would  it  not  be  contrary  to  the  first 
principles  of  justice,  to  permit  the  representatives  of  Ligon  to  enjoy  the 
full  benefit  which  they  derived  from  it,  and  refuse  relief  to  Rogers  ? 
And  that,  too,  when  in  his  amended  bill,  he  plainly  and  positively  alleges 
that  the  part  left  out,  was  a  portion  of  the  contract  attempted  to  be  put 
in  writing,  that  it  ought  to  have  been  incorporated  therein,  and  was 
omitted  by  mistake  ;  and  the  complainant  prays  to  have  the  instrument 
reformed  according  to  the  true  intent  and  meaning  of  the  parties  ?  It  is 
the  unanimous  opinion  of  the  court,  that  the  court  below  committed  error 
in  adjudging  these  allegations  insufficient  to  entitle  the  complainant  to  the 
answers  of  the  defendants,  and  a  decree  in  conformity  with  the  nature  of 
his  cose,  and  to  have  the  injunction  in  the  mean  time  retained. 

A  c  to  the  third  ground,  we  are  clear  that,  without  disturbing  the  writ- 
'iment,  there  was  enough  in  the  bill  to  have  authorized  and  re- 
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quired  the  injunctioD  to  be  retained.  A  judgment  was  obtained  against 
the  estate  of  Hargrove  and  Rogers  for  $J,500.  Rogers,  by  the  declara- 
tion of  Hargrove,  under  his  own  hand,  as  well  as  by  law,  ( Frin.  Dig. 
734,  740  ;  2  Stewart^ $  Rep.  160,)  stands  in  the  attitude  of  security  only 
to  the  debt :  an  execution  issues,  is  levied  on  the  property  of  the  princi- 
pal, more  than  sufficient  to  satisfy  it,  nothing  is  done  to  prevent  the  sale, 
when  Solomon,  with  a  full  knowledge  that  the  estate  of  Hargrove  was 
primarily  liable,  purchases  the  whole  thereof,  of  the  value  of  $30,000, 
under  some  pretended  claim  as  it  is  alleged,  takes  the  control  of  the  fi. 
fa.,  dismisses  the  levy,  and  has  it  relevied  upon  the  goods  of  Rogers,  and 
that  too,  as  it  is  charged,  after  he,  or  the  representatives  of  Hargrove,  had 
discharged  the  demand  ;  and  all  this  done  fraudulently,  and  under  a  com* 
bination  to  oppress  Rogers,  by  coercing  the  money  out  of  him,  contrary 
to  the  explicit  acknowledgment  of  his  co-defendant,  when  in  life,  that  he 
alone  was  responsible.  VVe  will  not  characterize  such  conduct  by  brand- 
ing it  as  flagrantly  unjust,  or  extremely  culpable ;  we  think,  however, 
that  it  would  strike  the  dullest  apprehension  at  a  glance,  that  it  re- 
quired to  be  vindicated,  or  at  least  explained,  by  the  defendants,  in  their 
answers  ;  and  instead  of  assailing  the  equity  of  the  bill,  the  wiser  course, 
perhaps,  would  have  been  to  have  met  these  grave  charges  by  a  total 
denial  of  them,  provided  they  were  unfounded..  We  do  not  sit  here, 
however,  to  give  advice,  but  to  do  justice  to  these  litigants. 

It  is,  therefore,  ordered  and  adjudged  by  the  court,  that  the  bill,  as 
amended,  contains  matter  good  and  sufficient  in  law  to  entitle  the  com- 
plainant to  the  answers  of  the  defendants ;  and  it  is  further  ordered  that 
the  injunction  be  reinstated. 


No.6. — John  H.Lumpkin  and  Wesley  Shropshire,  etal.,  plaintiffs 

in  error,  vs.  Thomas  H.  Jones,  defendant  in  error. 

• 

Bt  the  13th  section  of  the  charter  of  the  Western  Bank  of  Georgia,  it  is  declared  t 
"The  said  corporation  shall  not  at  any  time  suspend  or  refuse  payment  is  gold  or 
silver  of  any  of  its  notes,  bills  or  obligations;  and  if  the  said  corporation  shall  at 
any  time  refuse  or  neglect  to  pay  on  demand  any  bill,  note  or  obligation  issued  by 
the  corporation,  according  to  the  contract,  promise  or  understanding,  the  charter 
hereby  granted  shall  be  forfeited,"  &c.  And  by  the  20th  section  of  the  charter,  it 
is  provided,  that  "  all  transfers  of  stock  in  said  bank  shall  be  wholly  void  if  made 
within  six  months  previous  to  the  failure  of  said  bank,"  &c.  A  refusal,  therefore, 
of  the  bank  to  redeem  its  notes,  bills,  obligations,  &c.,  was  such  a  failure,  in  the 
contemplation  of  the  charter,  as  to  make  void  all  transfers  of  stock  made  within  six 
months  previous  to  such  refusal,  and  to  render  the  stockholders,  so  transferring, 
liable  for  the.  debts  of  the  institution,  notwithstanding  such  transfer.  It  was  not 
necessary  that  the  insolvency  of  the  bank  should  have  been  judicially  ascertained 
to  establish  the  fact  of  a  failure,  within  the  meaning  and  intention  of  the  Legisla- 
ture. 

Though  the  temporary  suspension  of  specie  payments  in  the  year  lvS38  was  in  the 
meaning  of  the  charter  a  failure  of  the  6anAr,  yet  a  subsequent  resumption — in  pur- 
suance of  th«  Act  of  18th  December,  1840,  which  was  intended  to  relieve  the  sus- 
pended banks  from  the  liabilities  they  had  incurred  under  their  charters,  on  account 
of  their  failure  to  redeem  their  liabilities  in  gold  and  silver — cured  that  failure,  so 
as  to  affect  the  rights  of  the  parties  in  the  sale  of  stock. 
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This  was  an  action  of  Assumpsit,  tried  before  Judge  Wrioht,  in  the 
Superior  Court  of  the  county  of  Floyd. 

It  was  predicated  upon  a  note  of  hand  for  $892  50,  dated  March  11, 
1841,  due  six  months  thereafter,  payable  to  defendant  in  error,  and  sub- 
scribed by  one  Robert  Ware,  and  the  plaintiffs  in  error,  John  H.  Lump- 
kin and  Wesley  Shropshire.  Ware  having  died,  Lumpkin  and  Shrop- 
shire were  the  only  parties  originally  sued.  At  October  Term,  1843,  of 
the  court  below,  a  verdict  was  rendered  against  them,  from  which  they 
appealed,  giving  Thomas  Treadaway,  the  other  plaintiff  in  error,  as  their 
security  on  appeal.  Several  pleas  were  filed  by  the  plaintifis  in  error, 
alleging  that  the  note  sued  on,  was  given  for  shares  of  bank  stock  in  the 
Western  Bank  of  Georgia,  and  that  the  bank  suspended  specie  payments 
and  failed  within  six  months  after  the  transfer  of  the  stock  and  the  givin? 
of  (he  note ;  and  that  the  contract  upon  the  said  transfer  of  stock  and 
the  giving  of  said  note  was,  therefore,  void.  Also,  failure  of  considera- 
tion, &c. 

At  the  January  Term,  1S4S,  of  the  court  below,  the  case  came  on  for  trial, 
when  the  note  sued  on  was  introduced,  and  read  in  evidence  to  the  jury. 
It  was  then  proven  on  the  part  of  the  plaintifl^  in  error,  b^  the  deposi- 
tions of  Thomas  Pullum,  that  the  note  sued  on  was  given  for  bank  stock 
of  the  Western  Bank  of  Georgia ;  that  it  was  made  on  the  11th  of  March, 
1841,  and  the  transfer  of  the  stock  was  made  on  the  books  of  the  bank 
on  the  same  day  ;  that  the  said  bank,  (at  the  time  of  taking  his  answers,) 
was  insolvent,  and  utterly  unable  to  meet  its  liabilities  or  redeem  its  bills ; 
that  it  suspended  the  payment  of  its  bills  and  liabilities  on  the  31$t  of 
August,  in  the  year  above  mentioned,  and  has  not  resumed  the  payment 
of  its  bills  or  liabilities  since  that  time ;  that  witness  held  the  offices  of 
clerk  and  book-keeper  in  said  bank  from  January,  1840,  till  the  latter 
part  of  the  year  1843. 

Thomas  C.  Hackett  testified  that  the  defendant  in  error  admitted  to 
him  that  the  note  sued  on  was  given  for  bank  stock  of  the  Western  Bank 
of  Georgia. 

The  defendant  in  error  then  proposed  to  prove  that  the  said  bank 
had  suspended  specie  payments  in  the  year  1838  ;  to  which  it  was  ob- 
jected by  counsel  for  the  plaintiff  in  error,  that  the  proposed  testimony- 
was  not  rebutting,  and  that  proof  of  a  preceding  suspension  could  not 
affect  the  failure  of  the  bank,  which  had  been  proven  to  have  taken 
place  on  the  31st  of  August,  1841 ;  which  objection  the  court  below  over- 
ruled, and  admitted  the  testimony.   The  plaintiffs  in  error  excepted. 

It  was  proved  by  a  wifiess  that  about  the  last  of  August,  1841,  he  had 
a  twenty  dollar  bill  of  its  money,  and  that  the  bank  did  not  pay  specie  to 
him,  though  demanded  ;  and  by  another  witness  the  suspension  in  1838 
was  proved.  On  the  part  of  the  plaintiffs  in  error,  it  was  then  proved 
that  frequent  draws  upon  the  hank  for  considerable  sums  of  money  were 
made  during  the  spring  and  summer  of  1841,  all  of  which  were  honored, 
until  about  the  last  of  August  of  that  year. 

Whereupon  the  cause  was  argued  in  the  court  below,  before  the  jury ; 
and  the  presiding  Judge  (Wright)  charged  that,  by  the  thirteenth  section 
of  i^^  A  «f  incorporating  the  Western  Bank  of  Georgia,  which  declared 
tV  Ued  upon  the  suspension  of  specie  payments,  it  was  ascer- 
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taioed  what  should  amount  to  a  failure  of  the  bank.  That  the  suspension  of 
specie  payments  in  the  year  1838  was  a  failure  of  the  bank :  that  no  subse- 
quent resumption  could  cure  that  failure,  so  as  to  affect  the  rights  of  these 
parties  ;  and  that  there  could  be  but  one  failure  to  affect  the  sale  of  stock. 
To  which  charge  of  the  court  below,  the  plaintiffs  in  error  excepted. , 
After  the  charge,  and  while  the  jury  were  retiring,  the  attention  of  the 
court  was  called  to  the  Act  of  1840  to  compel  the  several  banks  of  this 
State  to  resume  payment  of  their  liabilities  in  specie,  and  to  provide  for 
the  forfeiture  of  the  charters  of  such  as  might  refuse,  but  the  judge 
below  declined  charging  further :  which  was  also  excepted  to. 

The  plaintiffs  assigned  for  error  : — 

1st.  That  the  testimony  admitted  for  the  plaintiff  below  as  to  the  fact  of 
the  suspension  of  the  bank  in  1838,  was  not  rebutting  to  the  testimony 
previously  given  by  the  defendants  below,  of  a  suspension  and  failure  in 
1841  ;  and  that  the  judge  erred  in  admitting  such  testimony. 

2d.  That  the  judge  erred  in  charging  the  jury  that  the  temporary  sus- 
pension in  1838  was  within  the  meaning  of  the  charter  a  failure  of  the 
bankf  and  that  no  subsequent  resumption  could  cure  that  failure,  so  as  to 
affect  any  subsequent  sale  of  stock. 

3d.  That  the  judge  erred  in  not  charging  the  jury  as  to  the  operation  of 
the  act  of  1840,  requiring  the  banks  to  resume  specie  payments. 

A.  D.  SH\CKLf:roRD,  for  plaintiffs  in  error,  cited  Charter  of  the  Western  Bank  of 
Georgia,  Prince's  Dig.  Pamphlet  of  acts  of  1640,  page  27.  The  People,  vs.  The 
Bank  df  JVlagara,  6  Cowen,  209.  The  People,  vs.  The  Bank  of  Hudson,  G 
Cotoen,  217.     Terrett  et  ah,  vs.  Taylor  ei  ah,  0  Craneh,  50. 

J.  A.  JoNEit,  for  the  defendant  in  error,  cited  Prince's  Dig.  130, 131,  sec.  13,  19,  20, 
Western  Bank  Charter,  and  contended  that  if  the  refusal  to  pay  specie  on  the  3lst  of 
August,  1841,  was  such  a  failure  as  avoided  the  transfer  of  stock  made  within  six 
months  before  such  refusal,  then  the  refusal  to  pay  in  1838  amounted  to  such  failure, 
if  it  did  not,  then  tiiere  was  no  proof  of  failure  at  any  time.  That  it  not  appearing 
by  the  record  that  the  act  of  1840  had  been  relied  on  in  the  court  below  by  the  plain- 
tiffs  in  error,  and  the  court's  attention  not  being  called  to  it  until  the  jury  were  retir- 
ing,  it  was  then  too  late,  and  the  court  committed  no  error  in  refusing  to  charge  the 
jury  further. 

Wm.  Martin,  also  for  defendant  in  error,  contended  : — 

1.  A  failure  of  the  bank,  as  named  in  the  20th  section,  is  a  refusal  to  perform  any 
of  the  duties  named  in  the  13tb  section  of  the  charter. 

2.  That  if  the  above  Tiew  was  incorrect,  no  failure  had  occurred  at  any  time,  as 
the  refusal  to  pay  specie  in  1841  was  the  only  failure  insisted  on. 

3.  If  a  refusal  to  pay  in  1S41  was  a  failure,  the  refuisal  in  1838  was  equally  a  failure. 

4.  The  act  of  1S40  by  its  caption  prohibited  the  construction  that  it  was  a  grant  of 
any  new  privilege : — its  object  was  to  compel  a  resumption,  and  to  punish  a  non-com- 
pliance. 

t*^.  If  the  act  of  1840  be  construed  as  a  pardoning  statute,  the  same  was  on  condition 
of  a  resumption  of  specie  payments  on  the  Ist  of  Feb|uary,  1841.  And  the  judge 
below  did  not  err  in  charging  the  jury  that  the  refusal  to  pay  in  1838  was  a  failure  of 
the  bank,  as  there  was  no  evidence  of  a  resumption  on  the  Ist  of  February,  1841.  The 
resumption  proved,  as  appears  from  the  evidence  on  the  trial  below,  was  after  the 
date  of  the  note',  and  sale  of  the  stock. 

J.  W.  Hooper,  for  plaintiffs  in  error,  in  reply  was  stopped  by  the 
court. 

Judge  Lumpkin  declined  presiding  in  this  case,  in  consequence  of  one 
of  the  plaintiffs  In  error  being  a  relative.  Judges  Warner  and  Nisbet  being 
on  the  bench,  after  hearing  argument,  Judge  Warner  delivered  the 
opinion  of  the  court. 
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It  is  alleged  OQ  the  part  of  the  plaioti^  in  error  that  the  court  below 
erred,  in  admitting  testimony  goiog  to  show  a  suspension  of  specie  pay^ 
ments  by  the  bank  in  the  year  ISSS*.  The  plainti£&  in  error  relied  on 
the  fact  that  the  bank  refused  to  pay  specie  in  the  year  I84I,  as  good 
ground  of  defence  in  the  court  below,  by  virtue  of  the  20th  section  of 
the  Act  incorporatiug  the  Western  Bank  of  Georgia,  (Princess  Dig,  131,) 
which  declares  '^  All  transfers  of  stock  in  said  bank  shall  be  wholly  void, 
if  made  within  six  months  previous  to  the  failure  of  said  bank,  &c." 
The  plaiotiSs  in  error  insisted  the  note  sued  on  was  given  for  bank  stock, 
within  six  tnonlhs  previous  to  the  suspension  of  specie  payments  by  the 
bank  in  the  year  1841.  The  defendant  in  error  offers  evidence  to  prove 
the  bank  suspended  specie  payments  in  the  year  1838 — more  than  six 
months  before  the  note  was  given,  which  evidence  in  our  opinion  was 
properly  admitted  in  the  court  below,  for  the  reason,  if  there  was  a  failure 
of  the  bank  in  1838,  then  the  note  sued  on  was  not  given  for  bank-stock 
within  sixvionths  previous  to  the  failure  of  the  Western  Bank  of  Geor- 
gia, as  contemplated  by  its  charter. 

The  second  ground  of  error  assigned  is  to  the  charge  of  the  court. 
The  court  below  charged  the  jury  ^^  the  temporary  suspension  of  specie 
payments  by  the  bank  in  1838  was  within  the  meaning  of  the  charier,  a 
failure  of  the  bank,  and  that  no  subsequent  resumption  could  cure  that 
failure,  so  as  to  affect  any  subsequent  sale  of  stock." 

The  charge  of  the  court  involves  the  question  as  to  what  is  to  be  con- 
sidered a  failure  of  the  bank  within  the  meaning  of  its  charter.  B^  the 
13th  section  of  the  charter,  it  is  declared,  ^*  The  said  corporation  shall  not 
at  any  time  suspend  or  refuse  payments  in  gold  or  silver,  of  any  of  its 
notes,  bills  or  obligations,  and  if  the  said  corporation  shall  at  any  time  re- 
fuse or  neglect  to  pay  on  demand,  any  note,  bill  or  obligation,  issued  by 
the  corporation,  according  to  the  contract,  promise,  or  understanding 
therein  expressed,  the  charter  hereby  granted  shall  be  forfeited,  &c." 

By  the  charter  of  the  Western  Bank  of  Georgia,  iniportant  privileges 
are  granted  to  the  stockholders,  in  return  for  which  certain  duties  are  im- 
posed 'y  one  of  paramount  interest  to  the  public  is,  that  payment  of  the 
notes,  bills,  or  obligations  of  the  bank,  shall  be  made  on  demand  in  gold 
or  silver.  The  20th  section  of  the  charter  provides,  ^'all  transfers  of 
stock  in  said  bank  shall  be  wholly  void,  if  made  within  six  months  pre- 
vious to  the  failure  of  said  bank,  but  that  said  stockholders  so  transferring, 
shall  be  deemed,  and  held  liable  for  the  debts  of  the  institution  notwithstand- 
ing such  transfer.''  It  was  said  on  the  arg;ument  of  this  cause,  the  bank  could 
not  be  considered  as  having/at7ec{,until  it  had  been  judicially  ascertained 
it  was  insolvent.  Without  pretending  to  say  the  bank  was  insolvent^  or 
that  its  charter  was  forfeited  by  its  refusal  to  pay  its  bills  in  gold  or 
silver  on  demand,  without  judicial  investigation  ;  we  are  of  the  opinion, 
such  refusal  was  a  gross  violation  of  duty  on  the  part  of  the  bank ;  and 
was  such  2L  failure  to  accomplish  the  objects  contemplated  by  (he  charter, 
as  to  make  void  all  transfers  of  stock  made  within  six  months  pre- 
vious to  such  refusal  or  failure  to  redeem  its  bills  in  gold  or  silver — 
and  that  the  stockholders  transferring  their  stock,  after  such  failure  or  re- 
fusal of  the  bank  to  redeem  its  bills,  accordins;  to  the  express  terms  of 
the  13th  section  of  the  charter,  would  be  liable  for  the  debts  of  the  in- 
We  place  our  decision  on  the  obvious  intention  and  mean- 
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ing  of  the  Legislature,  as  gathered  from  the  difTerent  sections  of  the  char- 
ter itself,  and  are  of  opinion  there  was  no  error  in  that  portion  of  the 
charge  of  the  court,  "  that  the  temporary  suspension  of  specie  payments  \ 
in  the  year  1838,  was  within  the  meaning  of  the  charter  a  failure  of  the 
bank." 

But  when  we  take  into  consideration  the  intention  of  the  Legislature, 
in  the  passage  of  the  Act  of  18lh  Dec.  1840,  {Hotchkiss  Dig,  362)  as 
well  as  the  effect  of  it,  extending  the  time  to  such  of  the  banks  as 
theretofore  had  suspended  specie  payments  until  the  1st  of  February, 
1841,  to  redeem  their  liabilities  in  gold  and  silver,  we  are  of  the  opinion 
the  court  below  committed  error  in  that  part  of  the  charge  in  which  the 
jury  were  told,  "  no  subsequent  resumption  could  cure  that  failure,  {(he 
failure  in  183S,)  so  as  to  affect  any  subsequent  sale  of  stock. 

The  Act  of  the  18lh  Dec,  1840,  was  intended  to  relieve  the  suspended 
banks  from  the  liabilities  which  they  had  incurred  under  their  charters, 
on  account  of  Uheir  failure  to  redeem  their  liabilities  in  gold  and 
silver ;  and  this  view  of  the  question  is  strengthened  by  the  Act  of 
10th  Dec,  1841,  which  authorizes  the  governor  to  arrest  the  judicial 
proceedings  against  certain  banks  which  had  been  instituted  under  the 
provisions  of  the  Act  of  1840 ;  provided  such  banks  should  redeem  their 
liabilities  in  specie,  by  the  first  day  of  January  then  next. — Hotchkiss  363. 
If  then  the  Western  Bank  of  Georgia  did,  in  accordance  with  the  pro- 
visions of  the  Act  of  18th  Dec.  1840,  redeem  its  liabilities  in  gold  and 
silver,  such  redemption,  or  resumption  on  the  part  of  the  bank,  in  the 
opinion  of  the  court,  did  cure  the  temporary  suspension  by  the  bank,  in 
the  year  1838 — so  as  to  affect  the  rights  of  the  parties  in  the  sale  of 
stock.  The  note  sued  on  bears  date  11th  March,  1841,  and  consequent- 
ly the  bank  stock  was  transferred  subseqent  to  the  Act  of  18th  Dec, 
1840.  Whether  the  bank  redeemed  its  liabilities  in  specie  on  the  first 
day  of  February  1841,  or  not,  this  court  expresses  no  opinion.  All  we 
intend  to  say  is, — in  our  judgment,  taking  into  view  the  Act  of  1840,  the 
court  below  erred  in  charging  the  jury,  *'  that  no  subsequent  resumption 
could  cure  the  failure  of  the  bank  to  redeem  its  liabilities  in  gold  and 
silver  in  1838,  so  as  to  affeot  any  subsequent  sale  of  stock.''  Let  a  new 
trial  be  granted. 


32     .  SUPREME  COURT  OF  GEORGIA, 

I        -   —  ■-    -i  I  ■— 1 -     -  I  ._■■  ^  m  \     r  -     -  -—\ ^ 

et  aL  vs.  Walker. 


/ 


No.  7. — Gabriel  Harrison  and  Richard  W.  Wright,  admiDistrators 
of  Edmund  Butts,  deceased,  plaintiff  in  error  vs,  Joel  Walker,  de- 
fendant in  error. 

**  LegU  poateriores  priorea  contrarias  abrogant."  When  the  provisions  of  a  later 
statute  are  opposed  to  those  of  an  earlier,  the  last  mentioned  must  be  considered  as 
repealed. 

When  there  are  different  statutes  in  part  materia^  though  made  at  different  times,  or 
even  expired,  and  not  referring  to  each  other,  they  shall  be  taken  and  construed 
together  as  one  system,  and  as  explanatory  of  each  other. 

A  statute  repealing  a  former  statute,  being  itself  repealed,  the  first  statute  is  revived. 

The  Act  of  June,  1806,  providing  that  when  any  action  shall  be  instituted  within 
time  and  the  plaintiff  be  nonsuited,  or  shall  discontinue  the  same,  after  the  time  of 
limitation  is  expired,  he  shall  be  permitted  to  renew  his  action  within  six  months 
thereafter,  once  only  and  not  after,  has  been  repealed.  f 

This  was  a  suit  In  equity  brought  in  the  Superior  Ck>urt  of  the  county 

of  Putnam,  for  the  purpose  of  recovering  back  usury  from  the  defendant 

in  error  alleged  to  have  been  paid  by  complainants'  intestate,  while  in 

^  life.     The  defendant  answered  the  bill,  and  also  pleaded  specially  the 

statute  of  limitations. 

The  case  came  up  for  trial  in  the  court  below  at  March  Term,  1846, 
before  Judge  Merriwether,  and  the  bill,  answer  and  plea  having  been 
read,  the  counsel  for  the  complainants  tendered  in  evidence  the  record  of 
a  former  suit  between  the  same  parties,  and  for  the  same  cause  of  action 
which  had  been  commenced  within  time  and  afterwards  dismissed,  by 
which  record  it  appeared  that  the  present  suit  in  equity  was  commenced 
within  six  months  after  the  dismissal  of  the  former  suit. 

The  defendant's  counsel  objected  to  the  evidence  upon  the  ground  that 
it  did  not  tend  to  relieve  the  complainants  from  the  bar  of  the  statute  of 
limitations : — Whereupon  the  judge  of  the  court  below  sustained  the  objec- 
tion, upon  the  ground  that  the  act  of  Juoe,  1806,  under  which  the  com- 
plainants relied,  had  been  repealed, — and  that  the  recommencement  of  a 
suit  within  six  months  from  its  dismissal,  was  not  within  the  saving  of  the 
statute  of  limitations  of  force  in  this  State.  To  which  decision  and  judg- 
ment of  the  court  below  the  complainants'  counsel  excepted,  and  assign 
for  error. 

1st.  That  the  court  erred  in  rejecting  the  record  of  the  proceedings  in  a 
former  suit  between  the  same  parties,  in  relation  to  the  same  cause  of 
action  on  the  grounds  stated. 

2d.  The  court  erred  in  deciding  that  an  act  passed  on  the  26th  of  June, 
1806,  authorizing  the  commencement  of  one,  within  six  months  after  the 
dismissal  of  a  former  action  for  the  same  cause^  notwithstanding  the 
statute  of  limitations  might  have  run  against  said  cause  of  action,  was  re- 
pealed, and  that  therefore  complainants'  right  of  action  was  barred  by  the 
statute  of  limitations. 

F.  H.  Cone,  for  plaintifl^  in  error. 

The  onl«  Bill  of  Exceptions  is  whether  the  Act  of  limitations,  paned 

in  Ju  »d  by  the  Act  of  December,  1806. 
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The  Act  Of  1805  {Clayton,  269)  repeals  the  Act  of  1767,  and  is  a  general  Statute  of 
Limitations.  .The  Act  of  June,  1806,  {Clayton,  303,)  authorizes  writs  to  be  com- 
menced once,  in  six  months  after  the  nonsuit  or  discontinuance,  and  repeals  that 
fart  of  the  2d  section  of  the  Act  of  1805  that  prohibited  it.  It  also  repeals  the  5th 
•ection  of  the  Act  of  1805,  that  repealed  the  Act  of  1767.  The  Act  of  December, 
1806,  revives  the  Act  of  1767,  and  repeals  all  Acts  that  militate  against  the  intent 
and  meaning  of  that  Act,  {Clayton  Big.  344.)  The  simple  question,  then,  is,  does 
the  Act  of  June,  1806,  militate  against  the  Act  of  December,  1806  ?  At  common  law, 
when  a  prior  statute  is  repealed  by  a  sutisequent  one,  the  repeal  of  the  subsequent 
statute  revives  the  first  statute,  {Tutker't  Cotn.,  vol.  1,  p.  16 ;  7  Couoen,  536.)  If 
there  are  two  affirmative  statutes,  (as  in  this  case,)  and  they  do  not  necessarily  con> 
flict,  they  must  both  stand,  as  repeals  by  implication  are  not  favored,  (2  JVa^hing' 
ton's  Rep,,  299 ;  9  Cowen,  437  ;  4  Coki^$  Rtp.,  63 ;  Dyer,  343 ;  6  Modern,  287  ; 
14  Pe^^rMior/,  516.) 

Harpem AN  for  Defendant  in  Error. 

By  the  court — Nisbet,  Judge. 

To  a  bill  brought  bj  the  plaintifl^  in  error,  in  Patoam  Superior  Court, 
the  defendant,  having  answered,  also  plead  the  Statute  of  limitations  ;  to 
which  plea  the  plainliflTs  in  error  replied  the  commencement  of  a  former 
salt,  for  the  same  cause  of  action,  before  the  Statute  Bar  had  attached, 
between  the  same  parties,  its  dismissal,  and  the  suing  out  of  their  present 
bill  within  six  months  from  the  dismissal  of  the  first  suit.     The  plaintifis 
in  error  contended  that  the  Act  of  June,  1806,  which  authorized  a  plain- 
tiff having  brought  suit  within  time,  which  suit  was  nonsuited  or  discon- 
tinued, to  sue  again  within  six  months  from  such  discontinuance  or  non- 
suit, and  thus  avoid  the  Statute  Bar,  was  still  unrepealed,  and  of  force  in 
Georgia.     Whereas  the  defendant  in  error  contended  the  Act  of  June, 
1806,  was  repealed.     The  question  was  made  in  the  court  below,  upon  a 
demurrer  to  evidence,  the  judge  then  determining  that  the  Act  referred  to 
was  repealed.     Upon  that  decision  the  error  complained  of  is  founded,  and 
this  court  is  now  called  upon  to  decide  whether  the  Act  of  June,  1806,  is 
still  of  force  in  Georgia.     The  Act  of  the  Legislature  passed  in  1767  em- 
braces the  main  body  of  our  Law  prescribing  the  different  terms  of  limita- 
tion.   It  has  been  once  repealed,  and  in  some  particulars  modified,  but  is 
at  this  day  of  force  in  most  of  its  provisions.  It  defines  the  terms  of  years 
which  shall  bar  personal  actions,  and  among  these  (an  action  on  the  case) 
is  the  action  first  instituted  between  the  parties  now  before  this  court. 
The  Act  declares  that  this  form  of  action  shall  be  commenced  within  four 
years  after  the  cause  of  action  arises,  and  not  after.     It  farther  provides 
that  in  case  of  reversal,  or  arrest  of  judgment,  rendered  for  the  plaintiff — or 
ID  case  of  the  defendant's  outlawry,  and  reversal  of  such  outlawry — the 
partj  plaintiff,  his  heirs,  executors  or  administrators,  as  the  case  may  re- 
quire, may  commence  a  new  action,  or  suit,  fram  time  to  time,  within  a 
year  after  such  judgment  reversed  or  arrested,  or  outlawry  reversed.    And 
these,  so  far  as  this  action  and  all  other  personal  actions  are  concerned, 
are  th<*  only  exceptions  to,  or  qualifications  of,  the  limitations  which  the 
Act  of  1767  enacts     These  provisions  of  that  Act  are  necessary  to  be 
borne  in  tnind  in  order  to  a  fair  understanding  of  this  opinion.     {Far  the 
Aci  12/*  1767  see  Prince,  575.)     The  Act  of  1767  was  repealed  by  the  6th 
section  of  the  Act  of  1805,  which  latter  Act  made  some  alterations  in  the 
law  of  Jioiilations,    Reference  to  this  last  named  Act  is  not  impo' 
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oiberwise  than  in  so  Car  as  it  is  part  of  the  legislatioD  of  our  State  upon  this 
•ubject,  the  history  of  which  it  is  desirable  here  to  trace.  *The  dth  sec- 
tion of  the  Act  of  1805)  which  repeals  the  Act  of  1767,  was  itself  repealed 
by  the  Act  of  June,  1806,  which  last  repealing  act  revived,  without  limita- 
tion or  restriction,  the  Act  of  1767.  Not  only  so,  but  in  the  Act  of  June, 
1806,  the  Act  of  1767  is  declared  to  be  in  full  force,  as  to  "  all  actions, 
and  causes  of  actions,  which  originated  under  it."  A  statute  repealing  a 
former  statute  being  itself  repealed,  the  first  statute  is  revived.  It  is  in 
this  Act  of  June,  1806,  that  the  provision  is  found  under  which  the  plain- 
tiff, in  the  action  below,  sought  to  resist  the  statute  of  limitations.  And 
it  is,  as  to  this  Act,  that  the  controversy  arises.  That  provision  is  in  the 
words  following,  to  wit :  '^  That  when  any  action  shall  be  instituted  within 
the  time  limited  in  the  said  recited  act,  and  the  plaintiff  be  nonsuited,  or 
shall  discontinue  the  same  after  the  iinte  of  limitation  is  expired,  that  he 
shall  be  permitted  to  renew  his  action  within  six  months  thereafter,  for 
one  time  only,  and  not  after ;  and  so  much  of  the  2d  section  of  said  Act 
as  is  repugnant  thereto  be  and  the  same  is  hereby  repealed."  This  Act 
(June,  1806)  does  two  things :  first,  it  gives  to  plaintifl^  the  right,  in  case 
of  discontinuance  or  nonsuit  of  actions  instituted  within  the  time  limited 
by  the  Act  of  1805,  to  renew  their  suits  within  six  months  after  the  dis- 
continuance or  nonsuit.  And  by  this  Act  there  is  no  doubt  but  that  by 
such  renewal  the  statute  bar  would  be  avoided.  The  other  thing  effected 
by  it  is  a  revival  of  the  Act  of  1767.  Now,  inasmuch  as  the  Act  of  1767 
is  revived  by  the  Act  of  June,  1806,  and  made  the  law  of  the  land  ;  and 
inasmuch  as  this  Act  of  June,  1806,  contains  also  a  provision  (the  provi- 
sion above  recited)  not  found  in,  and  (as  is  alleged)  inconsistent  with,  the 
Act  of  1767,  therefore  the  new  provision  is  claimed  by  counsel  for  the 
defendant  in  error  to  be  a  nullity,  and  of  course  not  now  of  force.  The 
court  does  not  admit  the  conclusiveness  of  this  reasoning;  and  did  the 
legislation  upon  this  subject  stop  here,  it  could  not  arrive  at  the  conclusion 
upon  this  subject  to  which  it  has  arrived.  We  do  not  believe  that  the 
provision  recited  is  repugnant  to  the  Act  of  1767,  which  is  revived ;  it  is 
only  in  addition  to  that  Act.  The  Legislature  must  have  intended  to  re- 
vive the  Act  of  1767,  and,  at  the  same  time,  give  to  plaintiff  a  right 
which,  under  that  Act,  they  did  not  possess.  The  revival  of  an  Act,  and 
a  distinct  enactment  in  relation  to  the  subject  matter  of  the  revived  Act, 
being  found  in  the  some  statuity  makes  the  construction  less  difficult.  la 
the  construction  of  a  statute,  it  is  the  duty  of  the  court,  if  possible,  to  give 
effect  to  each  of  its  enactments.  All  the  legal  presumptions  are  against 
an  intended  conflict  of  provisions  in  the  same  Act.  It  would  be  a  reflec- 
tion upon  the  Legislature  to  suppose  that  they  perversely  intended  a  con- 
flict, or  were,  from  ignorance,  incapable  of  preventing  it.  Thus,  then,  in 
December,  1806,  the  Act  of  1767  stood  revived,  and  with  the  additional 
enactment  of  June,  1806,  was  the  law  of  the  land«  At  this  time  the  Le- 
gislature seems  to  have  made  a  careful  revision  of  the  statutes  of  limita-- 
tion,  and,  by  the  Act  of  8th  December,  1806,  in  express  enacting  words, 
declared  the  Act  of  1767  to  be  revived,  and  in  full  force  and  operation,  from 
the  first  day  of  February,  1793.  That  Act  was  already,  as  we  have  seen, 
-'n  force,  and  why  now,  with  such  careful  particularity,  aeain  revive  it,  it 
'ifficult  to  see — unless  the  Legislature  intended  to  set  it  up,  independ- 
»  of  all  adjuncts  and  aeeeasory  enactments,  as  the  law  of  limitalioiis. 
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Tbe  Act  of  December,  1806,  is  entitled  an  Act  '^  to  revise  and  continue 
in  force''  tbe?K.ct  of  1767.  It  in  so  many  words  declares  it  to  be  "  in  full 
force  and  operation  ;"  and  not  stopping  here,  in  a  distinct  enacting  clause, 
declares  that  "  all  acts,  or  parts  of  acts,  which  militate  against  the  intent 
and  meaning  of  this  Act,  be  and  the  same  are  hereby  repealed."  The 
revival  of  the  Act  of  '67,  and  the  repeal  of  all  acts  militating  against  the 
intent  and  meaning  of  the  Act  of  December,  1806,  is  not  left  to  implication, 
or  attained  by  tbe  application  of  auxiliary  canons  of  construction.  These 
things  are  expressly  done.  This  act  farther  does  itself  create  some 
exceptions  to  the  general  operation  of  tbe  limitations  of  the  law  of  '67, 
among  which  are  not  to  be  found  the  exceptions  created  by  the  act  of 
June,  1806.  Now  we  are  constrained  to  assume  that  by  the  act  of  De~ 
cember,  1806, ''  the  intent  and  meaning"  of  tbe  legislature  was,  so  far  as 
personal  actions  are  concerned,  to  make  the  Act  of  '67,  and  the  excep- 
tions contained  in  the  Act  of  December,  1806,  amendatory  thereto,  the 
law  of  the  State,  excluding  all  other  provisions,  laws  and  parts  of  laws, 
militating  against  that  intent.  We  must  believe  the  legislature  had 
under  review  all  previous  legislation  upon  this  subject,  and  particularly 
the  important  provision  of  June,  1806.  If  it  was  the  intention  of  the 
legislature  to  retain  that  Act,  they  would  have  excepted  it  from  the 
sweeping  repealing  clause  of  December,  1806.  This  repealing  clause  is 
independent,  and  relates  to  all  repusnant  laws,  and  must  be  construed  to 
abrogate  every  previous  act,  in  conflict  with  the  then  meaning  and  intent 
of  the  legislature.  If  we  are  right  as  to  what  was  the  intent  and  meaning 
of  tbe  legislature,  then  it  only  remains  to  inquire  whether  the  Act  of 
June,  1806,  does,  in  fact,  militate  against  that  intent  and  meaning.  To 
test  this,  it  seems  to  us  sufficient  to  say,  that  by  the  Act  of  June,  1806, 
giving  to  plaintiffs  the  right  to  renew  their  suits  within  six  months  after 
die  nonsuit  or  discontinuance  of  suits  commenced  within  time,  such 
plainti&  are  entitled  to  a  privilege,  which  they  cannot  exercise  under  the 
Act  of  '67  and  the  Act  of  December,  1806.  If  the  law  of  June,  1806, 
is  retained,  then  the  law  of  limitations  is  essentially  different  in  Georgia 
from  the  same  law  as  fixed  by  the  legislature  in  December,  1806.  It 
does  not  matter  whether  that  difference  is  created  by  addition  or  altera- 
tion ;  if  there  be  a  difference,  it  militates  against  the  latest  declared  will 
of  the  legislature.  In  the  construction  of  all  these  acts,  the  court  has 
applied  the  rule  as  laid  down  by  Lord  Mansfield  in  the  case  of  Rex  vs. 
Foxdale  et  al.y  in  1  Burrows  447,  to  wit :  <*Whetf  there  are  difierent 
statutes  ^tn  pari  mo/ma,' though  made  at  different  times,  or  even  expired 
and  not  referring  to  each  other,  they  shall  be  taken  and  construed  together 
as  one  system,  and  explanatory  of  each  other."  By  this  rule  it  has 
labored  to  harmonize  the  jarring  mass  of  legislation  upon  this  subject,  and 
to  retain  the  act  of  June,  18%,  but  has  labored  in  vain  ;  fpr  it  does 
not  hesitate  to  say  that  that  act  is  necessary  to  justice,  and  peculiarly 
beneficial.  The  court,  not  being  at  liberty  to  yield  to  ars;uments,  ^^  a6 
inconvementij*'^  it  being  its  duty  to  declare,  and  not  to  give,  the  law,  is 
compelled  to  yield  to  the  rule,  ^^  Leges  posteriores  priores  contrarias  abro^ 
gant,"  and  to  hold  the  act  of  June,  1806,  is  repealed. 

Judgment  of  the  court  below  affirmed. 
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No.  H.— John  A.  Cameron  ct  al.  vs.  The  Justices  qftbe  Isiencr 
Court  of  Hichmood  County,  for  the  uae, 


CthKArcutors  atid  Administrators. 

I'll  KHiM  Mtoi«  nm\  Administrators  are,  in  the  eye  of  the  law, 
|MM«oii,  lot-  mntiv  puriM>M*9  :  ami  tho  acts  of  one  will  be  coDmdefedasCbeactoctf'al. 
Ill  M<lt>i<>iu(«  l4t  Ou*  nilmiitiMtraliou  W  the  aaeets.  Bat  one  co-ezecvtior  or  adKiaa> 
tmlui  t  Miinitl  |i«t  iiiittto  rImrviMihle  with  the  devattavit  of  hie  companicn,  v^cxv  ^ 
|U4  i«»»l,  M»  MH.v  MiJi««rr.  ci'iUnbuteO  thereto. 

Nil  iiM  nyi>i  V  tMiit  h«*  liml  upon  un  adminisitratioo-bond  against  the  secorities,  at  die 
III  H  iii«\ilti|,  iiittil  H  f/(  i>ii«/4ii*«l  Ai;;Ain9t  the  administrator  w  first  ettabHMked ) 
hta  It!  Uw       Hitf  liati4lit,v  vl  the  iNKUrities  is  an  uUwMte  liability,  not 


TItU  wn<  NiiMotioit  i^iU'bl  U|H>n  the  admiiiistntioQ-boDd  of  PhQip  H. 
MhhI*  hiuI  M\\\  a.  C^mortMundminislrttora of  James  Leverich,  ~ 


SImI  ii|Im>i4,  Oumi  a*  o«iuio«»%  *lh  j(iiiK  s  /otwl  dwaUavU  by  both  of  the  ad- 
MilMl^hHhM*,  Hh»l  wu-i  hrtnujlU  bv  Ine  defeodante  in  error,  for  the  «se  «f 
\m\\\s\  Mttll,  (M  l)u«  Suiu>iior  court  of  the  county  of  Richmond,  and  case 
11)1  (III  (iliil  Im«I(iu«  JuiUo  i«(itublr%  at  the  January  Term,  1846.  The 
ilVliittlHiiiii  III  iMKM  m't  lorth  MM  thtMr  cause  of  action,  two  severaj  jwi^ 
HihiiU«  «iM»  mI  nlilob  luul  boiMt  ircovvred  against  Mantz  alone,  and  tihe 
(HIm'I  HM'(i*i*l  ImiIIi  nniii)  mlii\iiimtrators  jointly,  upon  causes  of  actioB  ex- 
ItMif^  Mititliitl  Uii'ir  hthaliitis  a(  thi«  tituo  of  hb  death,  from  which  jvdg- 
tfiMiN  wiiu  III  AVf^  /Wi'tfiM  bnil  bci'U  issued,  and  returned  "  wdla  bimaJ* 
l'|iMH  Mil'  Ifiiil,  |]iM  mmmimIs  uftlu'so  rt^spective  recoveries  were  given  im 
^¥)ll^fl^(^  Im  |itMV(>  N  ^Ip^f^li^HI  by  tho  aunitnistrators,  so  as  to  cha^  then 

\Iw\h  lh)4  nIhU>  Miri«rlH|  Uit«  plniiitiflrin  error,  Cameron,  by  his  coonsely 
NfU\nu\H\  iIihI  iMlilior  h^  nor  (Im  othor  defendants  were  liable  in  this 
m-him  Im»  IIim  mmihiiiiI  mC  lh»«  J\i(l|{nu'iU  against  Mantz  alone,  as  admiais- 

tUh  hiiiii,**  (if  ltii«  OiMirtliMtow  charged  the  jury  that  the  defeadaiits 
Mh^  H'rtffifiMM  Ntiil  dm  stMMirUlcM),  wort'  liable  for  the  amount  of  said 
fu/bifiMilf  Nfiil  N  v«Milh*l  WM  rendered  accordingly.  To  which  charge 
mtSiUu^fiUtu  of  UiM  prnil(liit|{  JtHlgo  Cameron  excepted.  And  now,  in 
iht'  Hu\tti'mt*  iUimiiiUi^  pliiittlifls  in  error,  by  their  counsel,  assign  as 
l^fttutuU  ot  Mrror,  (!oitirtilU<Ml  on  the  (rial  of  (he  cause  in  the  court  below, 

Ul,  That  thf'fo  was  no  legal  evidence  of  the  said  Cameron  having  com- 
tn\iUu\  a  fUminiaiHt  in  (hii  administration  of  the  estate  of  James  Leverich. 

1/d,  That  mother  ho  nor  his  securities  ought  to  be  held  liable  to  the 
plairitilfs  In^Iow,  until  after  a  judgment  against  him  as  administrator. 

A.  J.  MiM/Kic,  for  the  plaintiffs  in  error. 

One  sdminietrator  ia  not  liable  for  the  devasiavU  of  the  other. — Teller  an  S*onm 
49) ;  11  Jahn».  Rfp.  10  ;  2  Vti.  Sen.  Rep.  267.  An  adininistra(or,orhi8  8ecaritiee» 
cannot  be  made  liable,  </f  &ont# /yroprtts,  until  after  judgment  against  him,  in  his 
representatiire  capacity,  and  a  return  of  "  nulla  bona  **  on  the  executioa — 2  Forter^ 
JRep.  538.  Even  supposing  one  administrator  liable  for  the  other,  there  is  no  evi- 
dence of  m  joint  devastavit^  as  alleged  by  the  plaintifls  below. 

Wm.  T.  Gould  for  defendants  in  error. 
Administrators,  however  many,  are  one  person  in  law.— TV/Zer,  37,  243,  359. 
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One  bond  is  given  for  both,  and  each  ia  liable  for  the  acts  of  the  other  at  surety,  if 
in  no  other  way. 

The  original  recovery  here,  was  against  one  administrator  only,  though  both  were 
sued,  one  not  served  :  but  it  made  him  liable  for  assets  in  his  hands  to  be  adminis- 
tered. Those  assets  are  not  to  be  found  by  the  sherifi*.  The  administrator  then, 
and  his  sureties,  are  liable  on  the  bond.  If  we  cannot  recover  against  all,  we  can 
recover  against  none.  The  rule  contended  for  would  make  administrators'  bonds 
valueless ;  for  the  absence  of  one  from  the  State,  so  that  he  could  not  be  served 
with  process  in  an  original  suit,  would  prevent  all  remedy  against  the  other,  or 
the  sureties. 

By  the  Court — Warner,  Judge. 

This  action  was  instituted,  upon  an  administrator's  bond,  against  Philip 
Mantz  and  John  A.  Cameron,  administrators  of  James  Leverich  deceased, 
and  their  securities,  alleging  a  Joinf  devastavit  by  the  administrators.  To 
prove  such  joint  devastavit^  a  judgment  was  offered  in  evidence,  and  ad- 
mitted in  the  court  below,  obtained  against  Mantz  alone^  as  the  admin- 
istrator of  Leverich,  together  with  an  execution  which  issued  thereon, 
and  a  return  of  nulla  hona^  by  the  sherifT.  The  error  assigned  is,  that 
the  court  below  held  this  judgment  against  Mantz  aUme  was  evidence 
to  authorize  a  recovery  against  both  defendants  and  their  securities,  on 
their  administration  bond,  for  the  amount  of  the  judgment.  The  plaintifis 
allege  a  joint  devastavit  against  both  administrators.  Does  a  judgment 
against  one  of  them  establish  the  affirmative  of  the  issue  ?  We  think 
not.  The  allegation  is,  that  the  defendants  as  administrators  wasted 
and  eloigned  the  assets  of  Leverich.  The  evidence  is,  that  Mantz  wasted 
and  eloigned  such  portion  thereof  as  came  into  his  hands ;  but  one  ex- 
ecutor, or  administrator,  is  not  liable  for  ihe  devastavit  of  his  co-exelutor, 
or  administrator,  unless  he  has  contributed,  in  some  way,  to  the  devasta- 
vit of  his  companion. —  ToUer^s  law  of  Executors^  430;  Douglass  vs. 
SatterleCy  11  Johns.  Rep.  16.  It  was  contended  in  behalf  of  the  defen- 
dants in  error,  that  in  the  eye  of  the  law,  co-executors  and  administra- 
tors are  considered  as  but  one  person.  This  position  is  a  correct  one 
for  many  purposes,  and  the  acts  of  one  will  be  considered  the  acts  of  all, 
in  reference  to  the  administration  of  the  assets ;  but  we  think  it  is  well 
established,  both  by  reason  and  authority,  one  co-executor,  or  adminis- 
trator, cannot  be  made  chargeable  with  the  devastavit  of  his  companions, 
when  he  has  not,  in  any  manner,  contributed  thereto.  It  was  also  urged 
on  the  argument  of  this  case,  inasmuch  as  the  suit  was  on  the  bond,  and 
all  the  defendants  parties  to  it,  they  were  all  sureties  for  each  other, 
and  the  plaintiff  was  entitled  to  recover.  The  answer  to  this  argument 
is,  that  the  plaintiff  was  not  entitled  to  recover  on  the  bond,  in  the  court 
below,  until  he  first  established  a  devastavit  against  the  administrators, 
according  to  law — and  having  alleged  a  joint  devastavit  against  both  of 
'them,  in  his  declaration,  he  was  bound  to  prove  such  joint  devastavit  on 
the  trial,  which  he  failed  to  do.  The  judgment  against  Mantz  a/one, 
with  the  return  of  nulla  bona  on  the  fi.  fa.  issued  thereon,  may  have  been 
sufficient  evidence  to  charge  Mantz  with  a  devastavit ;  but  it  certainly 
Ibrnish^d  no  evidence  of  a  devastavit  by  Cameron.  The  liability  of  the 
securities  to  an  administrator's  bond  is  not  primary^  it  is  an  ultimate  lia- 
bility ;  and  the  following  cases  decide,  that  suit  cannot  be  maintained  on 
the  bond,  until  a  devastavit  has  first  been  established  against  the  admin- 
btrator  according  to  law. — Jones  ys,  Anderson^  4  McCord^s  JUp.  11? 
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Braxton  vs.  WintloWj  ^c,  1  Wa$hingtan*s  Virgima  Rep.  31  ;  Call  vs. 
Ruffirij  1  CalPs  Rep,  333  ;  Gordon^ »  AdminUiratora  ys.  Frederick^  1 
Munford*$  Rep.  1 ;  ^auillfc  vs.  The  Judge  of  the  County  Court  of  Monroe j 
2  Forter^s  Rep.  538. 

We  are  therefore  of  the  opinioD,  the  court  below  committed  error,  in 
deciding  the  plaintiff  below  was  entitled  to  recover  the  amount  of  the 
judgment  rendered  against  Mantz  alone.  Let  the  judgment  below  be 
reversed,  and  a  new  trial  granted. 


No.  9. — The  Georgia  Insurance  and  Trust  Company,  Plaintiffs 
in  Error,  vs.  James  S.  Oliver,  Defendant  in  Error. 

The  question  whether  a  Garnishee  is  liable  for  interest  upon  the  fund  in  his  hands, 
or  the  debt  owed  by  him,  which  is  sought  to  be  recovered  by  process  of  Garnish- 
ment, is  not  one  of  strict  law,  but  of  discretion,  depending  upon  considerations  of 
equity  growing  out  of  the  facts  and  circumstances  of  the  particular  case.     . 

When  the  Garnishee  resists  the  payment  of  the  fund  in  his  hands  into  court,  or  con- 
troverts his  indel^tedness,  he  will  be  held  liable  for  interest 

It  is  a  general  rule,  that  persons  who  are  jprevented  from  paying  over  money  by  pro- 
cess of  the  court,  as  Summons  of  Garnishment,  Writs  of  Injunction,  and  the  like, 
are  »ot  liable  for  interest. 

This  was  an  action  of  Assumpsit  tried  before  Judge  Gamble  in  Rich- 
mond Superior  Court,  January  Term,  1846 ;  when  the  plaintiffs  in  error, 
who  were  defendants  in  the  court  below,  confessed  judgment  for  ten 
thousand  dollars,  with  interest  from  3 1st  of  March,  1845,  and  costs  of 
suit,  subject  to  the  opinion  of  the  court  whether  they  were  liable  for  in- 
terest and  costs,  under  the  following  circumstances  :  "  Prior  to  the  com- 
mencement of  the  suit,  the  plaintiffs  in  error  had  been  served  with  sum- 
mons of  garnishment  in  a  number  of  attachments  issued  against  the 
defendant  in  error,  who  was  plaintiff  in  this  cause  in  the  court  below  ; 
and  that  subsequent  to  the  commencement  of  the  suit,  like  summons 
of  garnishment  was  served  in  other  attachments."  A  Hst  of  the 
attachments  served,  with  the  time  of  service,  and  their  amounts,  was 
then  set  forth  in  the  confession.  It  is  deemed  unnecessary  to  insert  them 
here.  Suffice  it  to  say,  that  the  attachments  levied  anterior  to  the  com- 
mencement of  the  suit,  amounted,  in  the  aggregate,  to  more  than  the 
amount  of  the  judgment  confessed  ;  to  which  attachments  it  was  consent- 
ed that  the  amount  of  the  confession  should  be  paid  in  the  order  in  which 
they  were  served. 

The  action  against  the  plaintiflb  in  error  was  predicated  upon  certain 

Policies  of  Insurance  effected  upon  merchandise  and  other  property  of 

the  defendant  in  error,  in  Wetumpka,  in  the  State  of  Alabama,  against 

^         <^  or  loss  by  fire,  and  the  insured  property  lost  amounted  in  value 

^an  ten  thousand  dollars,  the  aggregate  of  the  policies.     Notice 

f  which  loss  was  given  the  plainti&  in  error  immediately. 
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The  suit  on  the  policies  was  commenced  returnable  to  June  Term, 
1845f  of  Richmond  Superior  Court ;  at  which  Term  the  plaintiffs  in  error 
appeared  by  their  attorney,  and  pleaded  *•*"  nan  aswmpnl^^^  and  also  a 
special  plea  setting  forth  the  facts  of  the  issuing  of  said  attachments  against 
the  defendant  in  error,  and  of  the  service  of  summons  of  garnishment 
upon  themselves,  as  above  stated,  and  prayed  the  judgment  of  the  court 
whether,  &c. 

Whereupon  the  Judge  below  decided  against  the  plaintiffs  in  error 
upon  the  questions  submitted,  because  they  had  resisted  the  payment 
of  defendant's  claim  under  the  policies  up  to  the  trial  Term,  upon  the 
ground  that  it  was  unjust,  notwithstanding  they  contended  that  they  were 
prevented  from  paying  under  the  attachments  issued.  To  which  decision 
of  the  Judge  below,  they  excepted — 

1st.  That  during  the  pendency  of  the  attachments  against  the  defendant 
in  error,  they  should  not  be  liable  for  interest. 

2d,  That  they  ought  not  to  be  liable  for  the  costs  of  the  suit,  inasmuch 
as  the  attachments  were  a  bar  to  the  same  while  they  were  pending. 

A.  J.  Miller,  for  Plaintifls  in  Error. 

It  is  a  general  rule  that  a  Garnishee  shall  not  be  liable  for  interest,  in  the  absence 
of  fraud,  collusion,  or  neglect  to  gi?e  notice  of  the  attachment  to  his  creditor. — 
Sergeant  on  Attachment^  108,  166 ;  2  Dallaa  Rep.  215;  1  Yeates  Rep.  274  ;  4 
Mass.  Rep.  170.  This  case  is  not  within  any  of  the  exceptions  to  the  rule — nor  does 
it  appear  that  the  Garnishees  used  the  money.  They  held  no  money,  but  were  liable 
on  a  contract  of  guaranty.  The  Garnishments  were  served  before  the  money 
became  payable ;  and  they  could  at  no  time  have  been  safe  in  paying  the  money 
without  a  judgment  beins:  entered  against  them  in  favor  of  the  attaching  creditor. — 
1  Binney's  Rep.  25 ;  5  Eng.  C.  Z..  Rep.  160.  They  ought  not  to  be  liable  for  the 
costs  of  the  suit,  because  the  attachments  being  first  in  point  of  time,  were  a  bar  to 
the  action. 

Wm.  T.  Gould,  for  Defendant  in  Error. 

Interest,  in  suits  on  policies  of  insurance,  is  not  a  matter  of  right,  but  depends  on  the 
conduct  of  the  parties. — 3  Binn.  301.  It  is  therefore,  in  some  measure,  discre- 
tionary with  the  court  to  allow  it,  or  not.  But  in  this  case  there  is  no  discretion ; 
for  the  charter  of  the  plaintiffs  in  error  expressly  makes  them  liable  to  pay  inter- 
est, in  all  cases. — Prin.  Dig.  410. 

In  this  case  the  defendants  below  were  not  prevented  from  paying  this  debt  by  the 
attachments  levied.  They  resisted  the  claim  ab  initio — did  not  answer  the  Garnish- 
ments-^put  in  a  defence  in  chief,  at  the  first  term,  and  thecase,  tboueh  then  in  order 
for  trial,  by  their  charter,  {^Prin.  Dig.  410,)  did  not  go  to  judgment  tiU  the  term  after. 

The  presumption  is,  in  the  absence  of  all  evidence  to  the  contrary,  that  they  con- 
tinued to  use  the  money,  which  was  due  the  plaintiff  below.  They  made  interest 
out  of  it,  and  ought  to  pay  interest  for  it. 

The  principle  upon  which  interest  is  stopped,  in  cases  of  foreign  attachment,  is  that 
the  party  is  prevented,  by  act  of  law,  from  paying  the  money  to  his  creditor.  It 
is  not  his  fault  that  the  payment  is  delayed,  for  he  cannot  help  it.  But  where  as 
in  the  case  at  bar,  he  resists  the  claim,  and  would  not  have  paid  it,  even  had  no 
attachment  been  served,  the  reason  for  relieving  him  from  interest  does  not  exist. 
This  principle  will  reconcile  all  the  cases.  See  9  Johns,  71 ;  10  Wend.  97;  1 
Peters  C.  C,  321 ;  8  Pickering  267-S. 

By  the  Court — Lumpkin,  Judge. 

The  question  of  interest  is  not  one  of  strict  law,  hut  of  discretion,  de- 
pendijig  upon  considerations  of  equity,  growing  out  of  the  facts  and  cir* 
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cumstaDces  of  each  particular  case. — Anonymous .^  1  Johns.  Rep,,  315; 
Pease  vs.  Barber^  3  Caines  Rep.  266.  In  the  latter  case,  Chancellor, 
then  Chief  Justice  Kent,  remarks,  ^'  there  may  be  cases  in  which  the  de* 
fendant  ought  to  refund  the  principal  money  only,  and  there  may  he 
other  cases  in  which .  he  ought,  ex  itquo  et  bono,  to  refund  the  principal 
with  interest. 

The  general  proposition  contended  for  hy  counsel  for  the  company  19 
correct,  namely :  that  persons  who  are  prevented  from  paying  over  mo- 
ney, by  process  of  the  court,  as  summons  of  Garnishment,  Writs  of  In- 
junction and  the  like,  are  not  liable  for  interest. — 2  Yea/e»,  280  ;  9  Wheat. 
Rep.  338 ;  4  Hoist.  3  ;  1  Peters^  Rep.  524  ;  2  DaU.  Rep.  102 ;  1  Call 
i^.  115.  It  would  be  unreasonable  for  the  law  to  forbid  a  thing  be- 
ing done,  and  then  to  mulct  the  party  in  damages,  in  the  assessment  of 
interest,  for  not  doing  it ;  in  other  words,  for  not  disobeying  its  own  pre- 
cept. The  law  works  no  such  injustice,  is  chargeable  with  no  such  ab- 
surdity. Indeed,  the  whole  doctrine  of  interest  is  based  upon  the  idea  that 
it  is  a  profit,  or  premium,  properly  payable,  for  the  use  which  one  man 
has  of  the  money  of  another  ;  or  else  it  is  a  penalty  inflicted  for  its 
improper  detention.  Now,  if  he  pannot  pay  it,  nor  employ  it,  not  know- 
ing when  he  may  be  called  upon  by  the  judgment  of  the  court  for  its 
forthcoming,  it  would  be  oppressive  in  the  extreme  to  exact  interest. 
Mr.  Jefferson,  as  Secretary  of  State,  put  the  resistance  to  the  payment 
of  interest,  during  the  war  of  the  Revolution,  on  our  colonial  debt,  main- 
ly upon  the  ground  that  the  country,  for  want  of  tillage  and  trade,  oc- 
casioned by  the  misconduct  of  the  mother-country,  our  creditor^  had 
produced  nothing,  and  consequently  ought  not  to  pay  anything. 

But  how  stands  the  equity  of  the  present  case  }  Has  there  been  no 
unjustifiable  delay — no  delinquency  in  the  Insurance  and  Trust  Compa- 
ny }  Has  it  occupied  the  attitude  of  an  innocent  stakeholder  of  the  fund 
in  controversy,  ready  and  waiting  to  discharge  the  amount  due,  whenever 
it  should  be  directed  to  eft  so  in  behalf  of  the  attaching  creditors  }  And 
is  it  fairly  to  be  inferred  from  the  testimony,  that  the  $10,000  lay  idle  in 
its  vaults  from  February,  1845,  when  the  first  garnishments  were  served, 
up  to  January,  1846,  when  there  was  a  confession  of  judgment  for  the 
whole  amount  of  the  policies  ?  The  fire  occurred  the  last  of  January, 
1845,  and  the  usual  notice,  it  appears,  was  given  immediately  thereafter. 
It  is  true,  they  were  not  compelled  by  their  charter  to  pay  under  nifie/y 
days  firom  the  time  of  furnishing  proof  of  the  loss,  and  interest  did  not  run 
against  them  until  the  expiration  of  that  period  ;  still  there  was  nothing 
to  prevent  them  from  meeting  at  once  their  liability. 

The  history  of  this  transaction,  as.  presented  by  the  record,  is  this. 
For  certain  reasons  which  appeared  satisfactory  to  the  company,  no 
doubt,  they  early  determined  to  dispute  their  responsibility.  Oliver  com- 
mences suit  on  the  several  policies,  to  June  term  of  Richmond  Superior 
Court,  ensuing  the  fire.  The  attachments  issuing  mostly  in  the  month 
of  April  preceding,  were  returnable  to  the  Inferior,  Superior,  and  Court  of 
Common  Pleas.  None  of  the  garnishments  were  ever  answered  by  the 
company.  Had  the  company  insisted  on  the  special  plea,  filed  in  bar  of 
the  plaintifif^s  action,  to  wit,  the  pendency  of  the  attachments,  and  been 
sustained,  it  would  have  been  forced  to  depose,  either  admitting  or  deny- 
^.     In  the  latter  event,  the  affidavits  would  have  been  tn- 


MILLEDGEVILLE.  MAY  TERM.  1846^ 41 

Geoigia  InannBoe  and  Tnut  Company  v».  OUtot. 

yersed  and  a  trial  had  thereon.  In  these  issues,  had  the  company  been 
convicted  of  the  payment  of  the  $10,000,  (and  it  is  presumable  that  such 
would  have  been  the  JSnding,  from  the  fact  that  it  was  finally  admitted  to 
be  owing,)  interest  and  cost  both  would  have  been  recovered.  Another 
and  more  convenient  course  seems,  however,  to  have  been  adopted  ;  that 
is,  to  suffer  the  garnishments  to  abide  the  result  of  the  proceeding  insti- 
tuted by  Oliver  himself  against  the  company.  That  case  under  the  8th 
section  of  the  charter  stood  for  trial  at  the  first  term,  June,  1845. — 
Prin.  Dig.,  410.  At  that  time  nothing  was  done ;  nearly  six 
months  had  transpired,  and  still  the  company  delayed  payment  on  the 
policies.  At  the  end  of  another  six  months  it  comes  forward,  and  tct/A- 
<mt  contest  acknowledges  its  indebtedness  for  the  $10,000,  with  interest 
thereon  from  the  31st  of  March  previously,  and  cost: — provided  the 
court,  under  the  circumstances,  should  hold  it  liable  for  interest  and  cost. 
Well,  what  are  these  circumstances,  demands  the  court  below,  under 
which  you  claim  exemption  from  interest  on  a  contract  on  which  it  legally 
attaches?— 2  Hall  Rep.,  689  ;  23  Wend.  Rep.,  625  ;  Prin.  Dig.,  410. 
Why,  that  we  were  garnished,  and  could  not  have  paid  the  principal  if 
we  would.  But,  replies  the  judge,  that  looks  very  much  like  an  after- 
thought ;  you  have  been  strenuously  resisting  the  recovery  upon  the 
ground  that  it  was  unjust.  If  you  have  been  honest  and  in  earnest  in 
this  matter,  there  never  was  a  time  when  you  would  have  paid,  if  you  could. 
You  could  have  discharged  the  demand  or  most  of  it,  before  the  bulk 
of  these  garnishments  were  served  :  you  could  have  answered  these  sum- 
monses almost  a  year  ago,  and  tendered,  or  offered  to  tender  the  money 
in  court. — 3  J.  J.  Marshall  Rep.,  68.  You  could  have  confessed  judg- 
ment to  the  plaintiff  six  months  before  you  did.  To  the  reverse  of  all 
this,  you  have  steadily  and  perseveringly  denied  owing  him  anything, 
down  to  the  present  moment : — interest  has  been  accumulating  against 
him  all  this  while  in  favor  of  the  attaching  creditors.  It  would  be  cruel 
to  Oliver  to  exonerate  you  from  the  payment  of  interest  to  him,  particu- 
larly as  you  have*  not  shown  that  you  have  been  prejudiced  by  the  gar- 
nishments— that  you  had  the  money  ready,  and  that  it  had  been  rendered 
unproductive  by  reason  of  the'garnishments.^  And  as  to  the  cost,  resting, 
like  the  interest,  in  the  sound  discretion  of  the  court,  to  be  awarded  upon 
full  view  of  ail  the  merits  of  the  case,  it  would  seem  to  be  a  necessary 
appendage  to  the  confession  of  judgment.  If  the  company  was  wrong  in 
resisting  the  recovery,  and  that  is  admitted  by  the  confession,  the  liability 
for  cost  would  follow,  of  course. — 2  Hen.  and  Munf,  589  ;  2  Johns. 
Chan,  Rep.j  166 ;  1  Johns.  Rep.  555.  And  this  direction  as  to  cost 
conforms  to  the  usual  practice  in  similar  cases. — 1  Cox.  (S.  C.)  Casesj 
357 ;  3  Brown*s  Chancery  Reports^  297  ;  Dickens^  291  ;  6  Ves., 
418;  9  Ves.^  107.  Such  was  the  opinion,  in  substance,  given  in  the 
premises,  by  the  circuit  judge,  in  the  exercise  of  the  discretion  which 
the  law  confides  to  him.  It  would  require  a  flagrant  abuse  of  that  dis- 
cretion to  warrant  the  interference  of  this  court.  On  the  contrary,  we 
believe  that  it  has  been  used  wisely  and  well. 

In  the  case  of  the  Delaware  Insurance  Company  vs.  Delaume^  (3  Bin: 
Rep.  265,)  Tilghman,  C.  J.,  says,"  Interest  in  all  actions  like  the  present 
IS  not  a  matter  of  course,  but  depends  on  the  conduct  of  the  parties.^  '^ 
the  defendant  has  delayed  payment  improperly  he  is  chargeable  wif 
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ierest,^^  The  ultimate  and  voluntary  confession  of  the  company  is  a  vir- 
tual and  EQOst  substantial  admission  that  the  payment  of  these  policies 
was  improperly  delayed  from  the  beginning.  The  authority  proceeds — 
"  If  the  defendant  offers  to  pay  as  much  as  in  justice  he  ought,  and  the 
plaintiff  refuses  to  receive  it,  and  brings  an  action,  it  would  be  wrong  that 
the  defendant  should  pay  full  interest,  after  being  driven  to  the  expense 
of  defending  himself  against  an  unjust  suit.  But  in  the  present  case  the 
fault  does  not  seem  to  lie  altogether  on  either  side.  The  plaintiff  insisted 
on  too  much,  and  the  defi^ndant  offered  too  little.  There  was  a  necessity 
therefore  for  a  suit.  That  being  the  case,  and  there  being  no  reason  to 
suppose  thai  the  defendant  had  not  made  use  of  the  money^we  think  he  should 
he  chargeable  with  interest, ^^  How  much  stronger  than  this  case  is  the 
one  under  consideration  ?  Here  the  defendants  offered  to  pay  nothing  ; 
denied  for  twelve  months  that  there  was  any  liability.  The  fault  is  alto- 
gether on  their  side.  There  v)ds  no  necessity  for  a  suit.  Instead  of  there 
being  no  reason  to  suppose  that  the  defendants  had  not  used  the  money, 
there  is  every  reason  to  suppose  that  they  did,  inasmuch  as  they  resisted, 
and,  we  are  bound  to  conclude,  in  good  faith,  the  payment  of  any  portion 
thereof,  upon  the  ground  that  they  were  not  liable. 

In  WelHng  vs.  Consequa^  (Pet,  C,  C,  Rep,  321,)  Mr.  Justice  Wash- 
ington says,  *'  When  an  attachment  is  levied  in  the  hands  of  a  third  per- 
son, interest  is  stopped  till  it  is  dissolved,  because  the  garnishee,  being 
liable  to  be  called  upon  at  any  moment  to  pay  the  debt,  it  is  presumea 
that  he  had  not  used  it ;  but  when  a  debtor,  who  is  also  a  creditor,  lays 
an  attachment  in  his  own  hands,  there  is  no  such  necessity  existing,  and 
of  course  no  presumption  can  arise  that  he  had  not  used  the  money.  If 
he  did  use  it,  it  is  but  just  that  he  should  pay  interest  for  it." 

Can  any  presumption,  we  would  ask,  arise  in  favor  of  a  garnishee  who 
has  never  even  answered  the  summons,  and  who  knows,  therefore,  that  he 
cannot  be  called  upon  to  pay  the  money  until  the  preliminary  proceed- 
ings are  first  resorted  to,  which  are  in  fact  definitely  postponed  by  agree- 
ment, or  suffered  to  slumber,  as  we  gather  from  the  record,  until  the  suit, 
at  the  instance  of  the  principal  creditor  himself,  is  tried ;  against  which 
the  garnishee  is  defending  himself,  on  the  merits  } 

Tne  points  involved  in  this  question  are  elaborately  discussed  and  ex- 
amined in  Adams  et  al,  vs.  CordiSj  Trustee^  ^c. — 8  Pick.  Rep.  260. 
There  as  here,  counsel  for  the  trustee  (corresponding  to  the  garnisoee  un-' 
der  our  law)  insisted  that  interest  ought  not  to  be  recovered — the  fund  be- 
ing locked  up — by  the  authority  of  the  Jaw,  during  the  litigation.  Chief 
Justice  Parker  says,  '^  The  first  and  principal  objection  to  the  allowance  of 
interest  is,  that  on  the  service  of  the  trustee  with  process,  the  fund  is 
locked  up  in  the  hands  of  the  trustee,  so  that  he  is  prevented  by  law  from 
paying  tne  debt,  and  is  not  at  liberty  to  make  any  use  of  the  fund ;  so 
that  the  payment  of  the  interest  either  to  the  principal  defendant,  or  the 
attaching  creditor,  would  be  oppressive  and  unjust.  The  basis  of  the 
argument  is  undoubtedly  sound  ;  and  if  the  fact  corresponded  with  the 
legal  supposition,  the  conclusion  would  be  unavoidable.  But  if  this  lock- 
ing up  of  ihefutid  is  merely  a  fiction^  the  trustee  in  truth  making  use  of  it 
'he  matter  is  in  suspense^  to  allow  him  the  benefit  of  the  princ^ 
-» adopt  the  shadow  for  the  substance.  To  follow  up  the  me/a- 
trustee*s  counsely  the  service  of  the  writ  turns  the  key  upon 
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thefund^  but  the  trustee  keeps  the  keyj  unlocks  the  chesty  and  takes  the  money 
inio  his  own  hands.  In  such  case  he  cannot  be  allowed  to  »ay,  '*  the  fund 
was  locked  up,  and  therefore  I  will  pay  nothing  for  t/." 

Looking  at  this  case,  then,  on  all  sides,  we  are  satisfied,  that  to  alfow 
the  Insurance  and  Trust  Company  to  escape  from  the  payment  of  interest, 
would  be  to  give  a  legal  pretext  to  perpetrate  a  wrong  upon  an  injured 
creditor. 

The  presumption  is,  that  the  service  of  garnishments  stays  the  property 
in  the  hands  of  the  garnishee,  and  the  law  considers  that  it  remains  tn 
statu  auoy  until  ordered  to  be  paid  out  by  the  judgment  of  the  court.  But 
here  the  counsel  for  the  Company  distinctly  concedes,  that  the  money  was 
not  set  apart  or  deposited  :  for,  says  he,  "  They  held  no  moneys  but  were 
Hf^le  upon  a  contract  of  guaranty, '^'^  In  other  words,  this  fund  never  was 
carried  out,  but  continued  mixed  with  the  rest  of  their  business  capital. 
And  if  so,  both  reason  and  authority  are  decidedly  against  them.  For, 
by  the  charter,  whatever  doubts  might  have  existed  at  common  law,  the 
policy  bears  interest  from  a  given  date,  the  same  as  if  a  promissory  note 
nad  been  executed  for  the  sum,  and  the  interest  becomes  the  debt  as 
much  as  the  principal  after  that  time,  and  the  Company  is  bound  to  pay 
it,  unless  the  use  of  the  money  has  been  actually,  and  not  fictitiously, 
hindered  by  legal  process. 

Let  the  judgment  of  the  court  below  be  affirmed  with  cost. 


No.  10. — Isaac  S.  Tuttle,  plaintiff  in  error,  vs.  Robert  Walton, 

defendant  in  error. 

A  by-law  ivhich  asserts  a  lien  on  the  slock  of  members  of  a  corporation,  for  debts  due 
the  Company,  is,  as  between  the  corporators  themselves,  valid  and  binding. 

A  purchaser,  under  execution  at  SheriflT's  sale,  of  stock  or  shares  of  a  corporator,  with 
notice  of  a  lien  of  the  Company  upon  such  stock,  under  a  by-law  of  the  corporation, 
for  the  indebtedness  of  such  corporator  to  the  Company,  (the  lien  created  by  such 
indebtedness  under  the  by-law,  being  prior  in  point  of  time,  to  the  lien  acquired 
under  the  iudgment,)  purchased  only  such  title  as  was  in  the  corporator,  and  no 
other ;  and,  therefore,  was  not  entitled  to  a  transfer  of  the  stock  so  purchased,  under 
the  act  of  1822,  without  first  discharging  the  lien  created  by  the  corporator's  in- 
debtedness under  the  by-law. 

This  was  an  action  on  the  case,  tried  in  the  Superior  Court  of  the  county 
of  Richmond,  before  Judge  Gamble,  at  March  Term,  1846  ;  the  facts  of 
which  are  as  follows  :  On  the  4th  of  October,  1840,  William  Glenden-. 
ning  became  the  proprietor  of  twenty-five  shares  of  bank  stock  of  the 
Augusta  Insurance  and  Banking  Company.  In  the  script  (the  evidence 
of  his  ownership)  is  the  following  clause  :  "  Which  stock  is  subject  to 
the  payment  of  all  debts  due^  or  to  become  due^from  said  stockholder  to  the 
said  Company  J  either  as  principal^  security^  or  otherwise^  and  is  transferal* 
ble  only  on  the  books  of  the  Company.  ^^    The  following  is  one  of  the  by- 
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laws  of  the  corporation :  ^'  No  stockholder  who  may  be  indebted  to  the 
tiMft/u/ton,  (u  payer  or  endorser  on  any  note  or  notes ^  laying  over  and  dis^ 
honoredy  shall  be  permitted  to  transfer  his  stock:  the  Company  shally  in  thai 
casey  be  considered  a  creditor  in  possession ;  and  such  possession^  and  8uch 
dishonored  note  or  noles^  shall  constitute  a  Hen  on  the  stocky  which  shall  be 
held  subject  to  the  payment  of  such  note  or  notes."*^ 

GleDdenning  became  liable  and  indebted  to  tbe  corporation,  as  endorser 
of  a  note  for  $3,50Q,  *dated  January  27,  1S42,  and  payable  sixty  days 
after  the- date,  which  was  duly  noted  and  protested  for  non-payment,  and 
notice  thereof  given,  and  which  is  still  lying  over  in  bank  dishonored. 

Subsequent  to  the  maturity  and  dishonor  of  this  note,  Isaac  S.  Tuttle 
(the  plaintiff  in  error)  obtained  a  judgment  against  Glendenning  in  the 
Inferior  Court  of  Richmond  county,  and  in  1843,  caused  execution, 
issued  under  said  judgment,  to  be  levied  upon  the  said  twenty-five  shares 
of  stock,  (which  were  then,  and  still  continued  standing  upon  the  books 
of  said  company,  in  the  name  of  said  Glendenning,)  agreeably  to  the 
provisions  of  the  Act  of  1822,  entitled  <'  An  Act  to  make  bank  and  other 
stock  subject  to  execution. "(«>  At  the  sheriff's  sale,  on  the  6th  of  June, 
1843,  when  the  sheriff  was  proceeding  to  sell,  thie  Augusta  Insurance  and 
Banking  Company  gave  public  notice  of  their  lien  upon  the  stock,  by  vir- 
tue of  tbe  by-law  and  script  issued  in  conformity  thereto  before  mention- 
ed, for  the  payment  of  the  said  note.  The  sale  proceeded,  and  the  plain- 
tiff in  error  (being  the  plaintiff  in  execution)  became  the  purchaser,  and 
made  a  demand  upon  the  defendant  in  error  (who  was,  and  continued  to 
be,  the  Secretary  and  Treasurer  of  said  company,  and  the  officer  whose 
duty  it  was  to  make  transfers  and  issue  script  of  stock  in  said  company) 
for  a  transfer  of  the  shares  so  purchased,  agreeably  to  the  above-recited 
Act ;  which  transfer  was  refused.  Upon  this  refusal,  the  plaintiff  in  error 
brought  his  action  on  the  case  in  the  court  below  ;  to  which  the  defend- 
ant in  error  pleaded,  first y  the  general  issue ;  and  secondly y  the  lien  of 
the  company  on  the  shares  purchased  as  aforesaid  as  herein  before  set 
forth  ;  and  the  notice  given  at  sheriff's  sale.  The  defendant  in  error  con- 
fessed judgment,  subject  to  the  opinion  of  the  court  below,  upon  his  second 
plea,  which  was  admitted  to  be  true  in  fact.  The  plaintiff's  counsel  sub- 
sequently in  the  Term  aforesaid,  in  the  court  below,  moved  for  leave  to 
enter  judgment  upon  the  said  confession ;  which  was  refused — ^the  de- 
fendant's said  second  plea  sustained,  and  the  confession  set  aside.  To 
which  decision  of  the  court  below,  the  plaintiff's  counsel  excepted  ;  and 
for  specification  of  the  errors  complained  of  therein,  assigns — 

1st.  That  the  court  decided  that  the  Act,  entitled  ^'  An  Act  to  make  bank 
and  other  stock  subject  to  execution,"  approved  21st  December,  1822, 
created  only  a  qualified  lien  on  bank  stock. 

2d.  That  the  court  decided  that  a  purchaser  at  sheriff's  sale,  under  the 


(a)  "  An  Act  to  make  Bank  and  other  Stock  subject  to  Execution."    {Approved 
DeeemberZl,  IS22.— DaW8on*s  Comp.) 

Sec,  1.  *•  From  and  after  the  passing  of  this  Act,  tbe  shares  or  stock  owned  by  any 
r  ^f  ihe  banks,  or  other  corporations  in  this  State,  shall  be  subject  to  be 

Tor  his  deputy  under  execution." 
any  sheriff  or  his  deputy  shall  have  placed  in  his  bands  any  execn- 
^on  who  owns  any  stock  or  shares  in  any  of  the  banks  or  corpo- 
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Act  of  1822,  acquired  no  better  title  to  baok  stock,  than  a  Toluntary  par- 
chaser,  anterior  to  that  Act. 

3d.  That  the  court  decided,  that  because  the  purchaser  at  sheriff's  sale 
had  notice  of  the  encumbrances,  liens  and  conditions  under  which  Glen- 
denning  held  the  stock  sold,  he  therefore  must  take  it,  as  it  was  held  by 
Glendenning,  subject  to  all  the  equities  and  rules  of  law  to  which  it  was 
subject  in  his  hands. 

4th.  That  the  court  decided,  there  was  nothing  in  the  by-law  pleaded 
by  defendant,  repugnant  to  the  laws  or  constitution  of  the  State  of 
Georgia. 

5th.  That  the  court  decided,  that  said  by-law  was  in  conformity  with  the 
principles  of  equity  and  justice — the  laws  of  trade  and  public  policy. 

6th.  That  the  court  sustamed  the  validity  of  said  by-law. 

Jenkins,  for  Plaintiff  in  error. 

The  question  at  Bar  is  reduced  to  a  competition  between  the  lien  of  the  plaintiff*i 
judgment  against  Gleodemin^,  under  which  he  purchased  at  sherifTs  sale,  and  the 
lien  of  the  By-law  upon  which  defendant  relies.  Perse  the  plaintiff's  lien  is  indis- 
putable. But  the  conflicting  lien  is  prior  in  point  of  time,  and  if  of  equal  dignity 
must  have  the  preference.  What  is  the  character  of  this  lien  ?  Liens  uisf*.  either  by 
operation  of  law,  or  from  contract.  This  lien  is  not  created  by  statute ;  is  unknown 
to  the  common  law. — Angell  and  Ames  on  Carpm-atumSj  296. 

It  is  founded  in  no  express  contract. 

It  must  be  supported,  if  at  all,  either  by  raising  an  implied  pledge,  by  connecting 
the  By-law  with  the  subsequent  endorsement  and  dishonor  of  the  note  set  forth  in  de- 
fendant's answer,  or  by  giving  to  the  By-law  the  force  and  effect  of  municipal  law. 
The  question  is  substantially  the  same.  If  to  raise  the  implied  contract,  recourse 
most  be  had  to  the  By-law  as  its  foundation,  and  if  that  be  void,  then  the  implied 
contract  must  fall  with  it. 

The  true  light,  however,  in  which  to  regard  By-laws,  is  to  consider  them  as  acts  of 
legislation,  authorized  by  the  charter,  or  assumed  under  it.  The  Legislature  did,  in 
fact,  give  to  this  corporation  by  charter  a  limited  legislative  power— limited  first  in 


rations  of  this  State,  it  shall  be  lawful,  and  he  is  hereby  required,  on  application  of 
the  plaintiff,  his  agent,  or  attorney,  to  endorse  on  said  execution  a  levy  of  the  number 
of  shares  belonging  to  the  defendant,  and  after  advertising  the  same  agreeably  to  the 
law  regulating  sheriffs'  sales,  shall  thereafter  proceed  to  sell  the  said  shares  or  stock; 
provided  always,  that  he  shall  set  up  one  share  at  a  time,  and  shall  sell  no  more  than 
IS  siifiB^ient  to  satisfy  the  amount  of  executions  then  in  his  hands.** 

Sec.  3.  '*  When  any  constable  shall  have  any  execution  placed  in  his  hands  against 
any  person  who  is  the  owner  of  any  shares  or  stock  in  any  bank  or  other  corporation 
io  this  State,  it  shall  be  lawful,.and  he  is  hereby  required,  on  the  application  of  the 

f plaintiff,  his  agent  or  attorney,  to  endorse  a  levy  on  said  execution  or  executions  in 
ike  manner ;  and  it  shall  be  his  duty  to  make  returns  of  the  same  to  the  sheriff  of 
the  county  in  which  he  lives,  which  said  sheriff  shall  proceed  to  sell  as  pointed  out 
by  the  second  section  of  this  bill.** 

Sec.  4.  **  When  the  sheriff  or  his  deputy  shall  sell  any  shares  in  any  bank  or  other 
corporation  in  this  State,  he  shall  give  a  certificate  of  such  sale  to  the  purchaser." 

Sec  d.  "The  officer  of  the  bank  or  other  corporation,  whose  duty  it  may  be  to 
make  transfers  of  stock  on  the  books  of  the  bank  or  other  corporation,  shall,  and  he  is 
hereby  required  to  make  a  transfer  of  the  stock  purchased  under  this  art,  to  the  pur- 
chaser of  the  same,  upon  his,  her,  or  their  producing  certificate  or  certificates  to  the 
faid  officer." 

Sec.  6.  *'  Any  transfer  made  by  the  defendant,  of  his  bank  or  other  stock,  after 
jndgfnefit  obtained  against  him  or  her,  shall  be  void  :  Provided,  that  notice  of  the  ob- 
lainment  of  sach  judgment  be  served  on  the  Cashier  of  such  principal  bank,  or  any 
nf  its  branches,  or  the  pro|>er  officer  of  rach  other  corporation,  within  twenty  d* 
^Ur  said  judgment  is  obtaioedk'* 
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its  object!  to  the  internal  affairs  of  the  corporation ;  second,  in  its  subjects  to  the 
members  of  the  corporation ;  thirdly,  to  a  strict  conformity  to  the  constitation  and 
laws  of  the  State,  and  to  public  policy.  If  within  these  limits  it  is  good,  otherwise 
Toid. 

The  By-law  is  intended  to  accomplish  two  objects : — 

Ist.  To  prevent  a  voluntary  transfer  of  shares  of  the  capital  stock  by  an  indebted 
corporator. 

2d.  To  create  a  lien  upon  such  shares  for  the  payment  of  the  debt  owed  by  such 
corporator. 

To  the  first  point  we  cite  8  Pickering's  Rep.  90.  ' 

But  the  By-law  may  be  ^ood  for  this  purpose,  yet  bad  for  the  second. 

No  case  6an  be  found  directly  in  point,  for  or  against  the  second  proposition.  In 
support  of  the  first,  there  are  authorities. 

But  for  the  purpose  of  distinguishing  the  two  cases,  he  cited  6  Pickering,  324 ; 
10  Pickering,  454. 

We  maintain  that  this  By-law  is  void : 

Ist.  Because  it  is  repugnant  to  statutes  of  the  State. 

2d.  Because  it  affects  the  rights,  and  interest  of  strangers  to  the  Corporation. 

3d.  Because  it  is  against  public  policy. 

I.  It  is  repugnant  to  the  Judiciary  Act  of  1799,  HoUhkiaa  Dig.  597 — 8.  And 
to  the  Act  of  1822,  {ante)  which  makes  "  Bank  and  other  stock  subject  to  execution." 
HoUhkUs  604—5.  The  Act  of  1822  settles  conclusively  that  bank  shares  are  personal 
property,  and  the  legal  estate  in  him  who  holds  the  script. 

What  constitutes  repugnancy  ? 

Lexicographers  define  repugnant  to  mean,  **  contrary  to"  **  ineonsiatent  faith." 

The  repuenancy  need  not  be  co*extensive  with  the  operation  of  the  Act ;  may  be 
total,  extending  to  all  cases ;  or  partial — ^limited  to  a  few. 

In  each  case  that  may  arise,  the  question  quoad  that  case,  repugnant  vel  non. 
Whenever  it  occurs  the  By-law  must  stand  still — ^the  statute  must  have  its  coarse. 
In  the  case  at  Bar  regular  proceedings  were  had  under  the  statute,  until  the  plaintiff 
arrived  at  the  point  at  which  the  lav^  directed  that  the  defendant  should  make  him  a 
transfer  of  the  shares  purchased.  This  transfer  was  refused,  and  the  provisions  of 
the  By-law  assigned  as  a  reason.  Then  the  statute  commands  that  a  particular  Act 
be  done,  and  the  By-law  prohibits  the  doing  of  it.  Either  this  is  literally  true,  or 
the  By-law  furnishes  no  defence  in  the  case. 

The  mandate  of  the  Statute  is  clear.  The  defendant's  disobedience  is  confessed, 
and  the  court  is  called  upon  to  decide  that  the  By-law  furnishes  a  full  justification  for 
such  disobedience. 

Then  can  it  be  held  that  the  two  are  not  opposed — not  contrary,  the  one  to  the  oth- 
er— not  inconsistent,  the  one  with  the  other — ^that  the  prohi))itory  By-law  is  not  re- 
pugnant to  the  mandatory  Statute  ? 

Suppose  that,  subsequent  to  the  act  of  1822,  the  General  Assembly  had  passed  a 
general  act  in  relation  to  banking  and  other  monied  corporations,  containing  the  pro- 
visions of  this  By-law — and  that  this  case  had  arisen  under  it.  The  defence  must 
have  been  successful.  But  upon  what  principle  would  the  court  have  given  prece- 
dence to  the  supposed  Statute  ?  Upon  this  only — "  Leges  posterioreB  prtoret  contra- 
riae  abrogant."  The  court  would  have  held  that  these  statutes  were  lK>th  of  force, 
but  that  where  they  conflicted,  where  they  were  repugnant ^  they  must  give  effect  to 
the  latest  expression  of  legislative  will.  Such  a  decision  would  proceed  upon  the 
ground  of  repugnancy. 

Then  is  not  the  repuznancy  between  the  Statute  and  the  By-law  equally  clear  ? 
The  very  question  is,  shall  the  Statute  or  the  By-law  govern  the  oase  ?  If  the  for- 
mer, the  plaintiff's  redress  is  certain — if  the  latter,  the  defendant's  immunity  is  equal- 
ly certain.-*!  Peter$  C.  C.  R  390 ;  2  Oreen  JV.  J.  Rep,  222. 

It  may  be  said  there  are  liens  recognized  by  law,  as  equivalent  to  judgment  liens. 
But  these  are  all  legal  liens,  executed  or  recognized  either  by  statute  or  common 
lav^  There  the  competition  is  resolved  by  comnarison  of  ages.  But  a  lien  compet- 
ing with  a  judgment  lien,  must  be  raised  to  the  platform  of  law,  before  the  latter  can 
ht  remitted  to  the  test  of  time. 

The  defendant's  difficulty  is,  that  the  lien  he  sets  up  is  recognized  by  no  law,  corn- 
er statutory.  The  I^egislature  might  have  given  the  company  such  a  lien  by 
>ion  of  the  charter ;  for  they  may  by  law  confer  a  right,  incompatible  with  pre^ 
i;  law.    They  not  having  chosen  to  do  so,  the  corporation  can  make  no  such 
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enactment,  by  reaaon  of  the  express  limitation  upon  their  legislative  powers  contained 
in  the  charter  which  confers  them.  **  They  shall  make  no  By-law  repugnant  to  the 
Constitution  or  laws  of  the  State." 

II.  We  say  this  By-law  as  against  the  plaintiflT  is  void,  because  he  is  a  stranger  to 
the  corporation.  It  is  a  common  law  principle,  that  except  in  cases  of  local  jurisdic- 
tion given  by  Statute,  or  resulting  from  prescription,  the  By-laws  of  corporations 
affect  only  their  own  internal  affairs,  and  are  binding  upon  their  members  only.— 
Comyna  Dig.  Title  By-law  C.  2 ;  Jlngell  and  Jlmes  on  CorporationM,  301 ;  John- 
son's Hep.  115. 

III.  We  say  this  By-law  is  void,  because  against  public  policy. 
1st.  It  generates  secret  liens. 

All  the  legislation  of  Georgia  is  in  direct  hostility  to  secret  and  dormant  liens. 
Mortgages  are  required  to  be  recorded. — Hotehkiss,  420. 

Liens  of  master  carpenters  and  masons  upon  buildings  erected  by  them  are  requir- 
ed to  be  recorded. — HotehkiaSf  623-5.  Upon  the  same  principle  rests  all  of  our 
legislation  relative  to  dormant  Judgments.  Banks  are  required  to  publish  annually 
the  names  of  their  stockholders,  and  the  number  of  shares  held  by  each. — Hotchkisa, 
360,  1. 

This  publication  gives  credit  to  individual  stockholders. 

Does  the  law  intend  to  invite  credit  by  publishing  to  the  world  that  A  B  and  C 
are  the  owners  of  certain  valuable  property,  and  at  the  same  time  (o  delude  the  pub- 
lic by  supporting  and  sanctioning  secret  liens  upon  this  property  ? — 7  Wheaton'a 
Rep.  46. 

Banking  institutions  are  numerous,  and  their  stockholders  vastly  more  so,  and  ma* 
ny,  very  many  of  them,  commercial  men  actively  engaged  in  trade. 

If  these  liens  become  prevalent  great  injury  must  result  from  them. 

2d.  Such  liens  are  in  restraint  of  trade.  Whilst  they  improve  the  credit  of  stock- 
holdert  in  the  particular  corporations  of  which  they  are  members,  they  impair  it  with 
the  community  at  large. 

3d.  Such  By-laws  open  a  door  to  fraud,  by  inviting  collusion  between  corporations 
and  their  members. 

A.  J.  Miller,  for  defendant. 

The  By-law  relied  upon  by  the  defendant  is  valid. — 2  Petre  Williama,  207 ;  1  Uar- 
rington*8  Rep.  27 ;  Wordsvoorth  on  Joint  Stock  Companies,  310 ;  8  Sergeant  4* 
Ratole,  73,  88 ;  3  Porter's  Rep.  321.  There  is  no  repugnancy  between  it  and  the 
act  of  1823. 

The  Legislature  cannot  be  supposed  to  intend  authorizing  the  sale  of  any  more 
than  the  defendant's  interest  in  bank  stock.  Hers  the  right  of  the  company  had  at- 
tached, before  the  judgment  was  obtained.  Glendenning  could  not  have  transferred 
the  stock ;  and  the  plaintiff,  especially  as  he  is  a  purchaser  with  notice,  can  have  no 
greater  right.  Independent  of  the  By-law,  the  script  issued  to  Glendenning  shows 
the  condition  upon  which  he  held  the  stock ;  and  the  purchaser  at  Sheriff's  sale  must 
take  it  subject  io  the  same  ctmditions.  The  lien  of  the  company  is  a  bar  to  the 
plaintiff's  action,  notwithstanding  the  title  to  the  shares  was  in  Glendenning. — 17 
Sergeant  8f  Rattle,  285. 

The  jadges  not  being  unanimous  in  their  decision  affirming  said  judg- 
ment, delivered  their  opinions  seriatim  as  follows  : — 

Warner,  Judge.      . 

This  case,  as  exhibited  to  the  court  by  the  record,  involves  the  ques- 
tion, as  to  the  validity  of  the  By-law  regulating  the  transfer  of  stock,  by 
the  stockholders  in  the  Augusta  Insurance  and  Banking  Company.  By 
the  third  section  of  the  act  incorporating  said  Company  it  is  declared,  the 
stockholders  in  said  institution  '*  may  makey  ordain  and  eatabHsh  such  6y- 
/otof,  rukSf  and  regulations^  as  they  may  deem  expedient  and  necessary  to 
carry  into  effect  the  objects  of  the  institution;  provided  such  by-lai-^ 
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roles,  ordinances,  and  regulations,  be  not  repugnant  to  the  laws  or  consti- 
lottoa  of  this  State  or  the  United  States."  It  is  contended  by  the  plain- 
tiff in  error,  the  by-law  mentioned  in  the  record  is  repugnant  to  the  laws 
of  this  State,  particularly  to  the  judiciary  act  of  1799,  and  the  act  of  21st 
December,  1822,  making  bank  stock  subject  to  execution.  1  have  care- 
fully examined  both  these  acts,  and  have  not  been  able  to  discover  any 
repugnance  which  would  make  void  the  by-law  in  question.  The  by- 
law declares,  ^^  No  stockholder  who  may  be  indebted  to  the  institution, 
as  payer  or  endorser  on  any  note  or  notes  laying  over  and  dishonored, 
shall  be  permitted  to  transfer  his  stock.  The  company  shall  in  that  case 
be  considered  a  creditor  in  possession,  and  such  possession  and  such  dis- 
honored note  or  notes,  shall  constitute  a  Uen  on  the  stock,  which  shall 
be  held  subject  to  the  payment  of  such  note  or  notes." 

Did  the  charter  of  the  Augusta  Insurance  and  Banking  Company  con- 
fer the  authority  on  the  stockholders  to  make  the  by-law,  and  if  so,  is  it 
a  reasonable  regulation,  expedient  and  necessary  to  carry  into  effect  the 
objects  of  the  institution  ?  By  the  fourth  section  of  the  charter,  it  is  pro- 
vided the  capital  stock  of  the  company  shall  not  exceed  $500,000, 
which  shall  be  divided  into  shares  of  $100.  By  the  sixth  section  of  the 
charter,  the  company  are  authorized  to  insure  property  and  effects, 
against  loss  by  fire  or  water,  and  all  other  accidents.  By  the  seventh 
section  of  the  charter,  the  company  are  bound  to  pay  all  losses  on  pro- 
perty or  other  assurances  made  by  them,  within  six  months  after  the  hap- 
pening thereof.  By  the  tenth  section  of  the  charter  the  company  are 
authorized  to  issue  bills  or  notes  of  credit,  payable  to  bearer,  and  by  the 
eleventh  section  of  the  charter,  all  bills  or  notes  of  credit  issued  as  afore- 
said, are  to  be  paid  on  demand  at  the  company ^s  office.  I  have  referred 
to  the  several  clauses  in  the  charter  for  the  purpose  of  showing  what 
were  the  objects  and  duties  imposed  on  the  company,  in  order  that  the 
expediency  or  necessity  of  the  by-law,  to  carry  into  effect  those  several 
objects,  mi^ht  be  the  more  apparent.  I  am  of  the  opinion,  the  charter 
clearly  conferred  the  authority  on  the  company  to  make  the  by-law,  and 
that  it  is  not  only  reasonable,  but  expedient  and  highly  necessary,  to 
enable  them  to  carry  into  full  effect  the  objects  contemplated  by  the 
Legislature.  This  view  of  the  subject  is  sustained  by  authority.  Where 
a  charter  or  statute  empowers  a  corporation  to  pass  such  by-laws  as  are 
necessary,  the  by-law  to  be  valid  need  not  recite  that  it  was  necessary  ; 
but  the  necessity  will  be  implied  from  the  act  of  passing  it,  being  in  fact, 
synonymous  with  erpedifncy.'*'* — Angeii  and  Ames  on  CorporationSy  299  ; 
Siuyvesant  vs.  Me  Mayor ^  ^c.  of  New  York ;  7  CowenU  Rep.  606.  The 
record  in  this  case  discloses  the  fact,  there  was  a  by-law  made  by  the 
stockholders,  which  prohibited  an  individual  stockholder  who  was  in- 
debted to  the  Bank,  from  transferring  his  stock,  and  that  such  indebted- 
ness should  constitute  a  /leii  on  his  stock  for  the  payment  thereof.  The 
record  also  exhibits  William  Glendenning  as  a  stockholder  in  the  com- 
pany,— that  on  the  4th  day  of  October,  1840,  he  became  the  proprietor  of 
twenty-five  shares  of  its  capital  stock ;  and  in  the  script,  which  was  the 
evidence  of  his  ownership,  these  words  were  inserted — "  Which  stock  is 
^t  to  the  payment  of  all  debts  due,or  to  becomeduefrom  said  stockholder 
lud  company,  either  as  principal,  security,  or  otherwise,  and  is  trans- 
nly  on  the  books  of  the  company."    This  By-law  was  obligatoryi 
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and  binding,  as  between  Qlendenning  and  the  company — as  between  him 
and  them  it  had  all  the  force  of  a  stipulated  contract. 

^'  By-laws  of  a  corporation  obligate  its  members,  on  the  ground  of  their 
express  or  implied  consent  to  them  ;  nor  is  it  an  objection  to  a  corporator's 
being  bound  by  a  by-law,  that  he  had  no  notice,  of  it,  or  that  he  was  not  a 
member  of  the  corporation  at  the  time  the  by-law  was  passed." — Angell 
and  Ames  on  CorporaiionSy  301 ;  Stetson  vs.  KemptoUj  et  al,  13  ;  ma^S'- 
achusetts  Rep.^  282.  Was  this  by-law,  so  far  as  the  rights  of  Glendenning 
and  the  company  were  concerned  to  the  twenty-five  shares  of  stock, 
repugnant  to  any  law  of  the  State  ?  If  so,  what  law  or  principle  of  public 
policy  does  it  violate  }  Being  the  proprietor  of  the  stock,  had  he  not  the 
right  to  sell  it  absolutely,  and  if  so,  had  he  not  the  right  to  pledge  it,  or 
create  a  lien  upon  it,  by  a  bona  fide  contract,  without  contravening  any 
public  law  of  the  State  ? 

I  am  now  speaking  of  the  validity  of  the  by-law,  as  between  Glenden- 
ning and  the  Company ;  for  \i  the  by-law  is  repugnant  to  the  constitution 
and  laws  of  the  State,  it  does  not  bind  Glendenning,  and  he  might  treat  it 
as  a  nuUiiy^  in  a  contest  between  himself  and  the  Company ;  but  it  was 
not  contended  on  the  argument,  this  by-law  was  not  binding  and  valid, 
as  between  Glendenning  and  the  Company,  and  I  do  not  doubt  its  validity 
— indeed  the  evidence  of  his  title  to  the  twenty-five  'shares  of  stock,  re- 
cites it  to  be  sabject  to  the  payment  of  all  debts  due,  or  to  become  due, 
by  him  to  the  Company.  He  became  the  purchaser  of  the  stock,  on  the 
terms  and  conditions  expressed  in  the  by-law,  and  no  other ;  and  as  be- 
tween him  and  the  Company,  it  was  binding  and  operative,  according  to 
its  terms  and  stipulations.  The  record  in  this  case  discloses  the  further 
fact,  that  on  the  31st  of  March,  1842,  Williani  Glendenning  became  in- 
debted to  the  Company  by  note  in  the  sum  of  $3,500,  which  was  duly 
noted,  and  protested  for  non-payment;  and  is  now,  in  the  language  of  the 
by-law,  ^'  laying  over  and  dishonored^  The  indebtedness  of  Glendenning 
to  the  Company  is  admitted  to  be  a  bona  fide  indebtedness  ;  but  it  is 
contended  such  indebtedness  does  not  create  a  lien  in  favor  of  the  Com- 
pany under  the  by-law,  so  as  to  justify  the  defendant  in  refusing  to 
make  a  transfer  of  the  stock  to  the  plaintiff  in  error,  who  is  a  purchaser 
at  sherifif's  sale  under  a  judgment  obtained  against  Glendenning,  suhse~ 
quent  to  the  date  of  the  dishonor  of  the  note  mentioned  in  the  record. 
Assuming  the  by-law  to  be  valid,  as  between  Glendenning  and  the  Com- 
/pany,  the  fact  of  indebtedness  on  his  part  being  admitted,  could  Glen- 
denning himself  have  transferred  the  stock,  and  compelled  the  defendant, 
as  the  officer  of  the  Company,  to  have  made  a  transfer  on  their  books, 
virithout  first  discharging  his  indebtedness  to  the  Company  }  Certainly 
not — and  why  }  Because  the  by-law  of  the  Company  of  which  he  was 
a  member,  declares  *'  No  Stockholder,  who  may  be  indebted  to  the  in- 
stitution, as  payer  or  endorser,  on  any  note  or  notes,  laying  over  and 
dishonored,  shall  be  permitted  to  transfer  his  stock ;  the  Company  in 
that  case  shall  be  considered  a  creditor  in  possession,  and  such  posses- 
sion, and  such  dishonored  note,  or  notes,  shall  constitute  a  lien  on  the 
stock  J  which  shall  be  subject  to  the  payment  of  such  note  or  notes  J*"^  In  the 
case  of  W(M*8  Assignees  vs.  The  Bank  of  North  Americay  8  SergeaM 
and  Ramie  89,  the  court  say, — "  By-laws  bind,  because  the  members  of 
the  corporation,  either  individually,  or  by  those  who  represent  them,  ar- 
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•apposed  to  give  their  assent  to  them.  A  contract,  express  or  implied, 
is  the  Hen  of  the  parties,  and  a  law  to  them  ;  provided  it  is  not  repugnant 
to  the  charter,  or  the  laws  of  the  land.''  We  have  seen  the  by-law  in 
question  was  not  repugnant  to  the  charter  of  the  Augusta  Insurance  and 
Banking  Company ;  and  the  following  cases  are  authority  to  show  it  b 
not  repugnant  to  the  laws  of  the  land. — Child  vs.  Hudson*s  Bay  Com'- 
pany,  2  Peere  William j  207;  Waln^s  Assignees  vs.  The  Bank  of  North 
Ameiica  before  cited,  8  Sergeant  and  Rawle  73  ;  McDowell  vs.  Bank  of 
Wilmington^  1  HarringtonU  Rep,  27 ;  Cunningham  vs.  The  Alabama 
Life  Insurance  and  Trust  Company,  4  Alabama  Rep.  6f>2.  The  contract 
then,  as  between  Glendenning  and  the  Company,  as  manifested  by  the 
law  is  *'^the  lien  of  the  parties,  and  a  law  to  them,^^  His  indebtedness  to 
the  Company  as  disclosed  by  the  record,  created  a  lien  upon  the  twenty- 
five  shares  of  stock,  and  the  Company  is  a  creditor  in  possession ;  the 
stock  being  subject  to  the  payment  of  the  dishonored  note  for  $3,500. 

How  far  a  bona  fide  purchaser  from  Glendenning  of  the  stock,  without 
notice  of  the  Hen  created  by  the  by-law,  would  be  protected  against  such 
lien,  it  is  not  now  necessary  to  decide,  or  how  far  the  insertion  of  the 
terms,  on  which  the  stock  is  held  by  the  stockholder,  in  the  certificate 
of  script  (the  evidence  of  his  title)  would  go,  by  way  of  notice  to  the 
purchaser,  it  is  unimportant  to  discuss  at  this  time.  I  have  endeavored 
to  establish,  both  on  principle  and  authority,  there  was  a  vaHdHen  created 
on  the  stock,  in  favor  of  the  Company,  as  against  Glendenning,  which 
would  prevent  him  from  transferring  it  without  discharging  the  ftame. 
At  what  time  the  plaintiff  in  error  obtained  his  judgment  against  Glen- 
denning, the  record  does  not  inform  us,  but  it  is  stated  to  have  been  ob- 
tained subnaueiU  to  the  dishonor  of  the  note  for  $3,500.  By  the  common 
law,  the  juQgment  did  not  create  a  lien  on  the  stock  of  Glendenning  so 
as  to  prevent  a  transfer  of  it.  By  the  act  of  21st  December,  1822,  bank 
stock  is  made  subject  to  sale  under  execution,  and  I  concur  in  the  opinion 
of  the  presiding  judge,  in  the  court  below,  that  the  act  of  1822  created 
only  a  quaHfied  Hen  on  bank  stock.  The  6th  section  of  the  act  of  1822 
declares,  *'  Any  transfer  made  by  the  defendant  of  his  bank  or  other 
stock,  af\er  judgment  obtained  against  him  or  her,  shall  be  void.  Pro- 
vided notice  of  the  obtainment  of  such  judgment  be  served  on  the  cashier 
of  such  principal  bank,  or  any  of  its  branches,  or  the  proper  officer  of 
such  other  corporation  within  twenty  days  after  said  judgment  is  obtained." 
Unless  the  notice  be  given  within  the  time  prescribed  by  the  act,  it  would 
seem  the  defendant  would  have  the  right  to  transfer  his  stock,  notwith- 
standing the  judgment,  and  that  the  lien  created  by  the  judgment  would 
not  become  absohte  so  as  to  make  the  transfer  void,  without  the  notice 
being  given  as  required  by  thi^  statute.  The  plaintiff  in  error  insists 
his  judgment  lien  is  superior  to  that  of  the  company  created  by  the  in- 
debtedness of  Glendenning  under  the  by-law,  although  the  lien  in  favor 
of  the  Company  was  created,  and  existing,  prior  to  tne  date  of  his  judg- 
ment, under  which  the  sale  of  the  stock  to  him  was  made.  It  is  a  prin- 
ciple of  law  applicable  to  liens  of  this  description,  that  he  who  acquires 
priority  in  point  of  lisie,  acquires  priority  of  rigki. 

*^he  lien  of  the  Company,  it  is  admitted,  was  prior,  in  point  of  time,  to 

'%te  of  the  plaintiff's  judgment.     But  suppose  it  was  not — under  the 

f  facts  presented  by  the  record  in  this  case,  thoe  being  no  eridenee 
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furnished  that  the  plaiDtiff  ever  gave  the  proper  officer  of  the  Company 
notice  of  having  obtained  judgment  against  Glendenning,  one  of  the  stock- 
holders, as  required  by  the  6th  section  of  the  Act  of  1822 — would  the 
rendition  of  the  judgment,  without  the  notice,  prevent  Glendenning  <from 
transferring  his  stock,  either  absolutely,  or  creating  a  valid  lien  upon  it  ? 
The  Act  of  1822,  it  will  be  recollected,  is  in  derogation  of  a  common 
law  right,  and  must  be  strictly  construed.   It  also  appears  from  the  record 
in  this  case,  at  the  time  of  the  sale  of  the  stock  by  the  sheriff,  the  bank 
gave  public  notice  of  their  lien  upon  the  same,  by  virtue  of  the  by-law ; 
at  which  sale  the  plaintiff  became  the  purchaser,  and  now  contends  he  is 
entitled  to  have  the  stock  transferred  to  him  by  defendant,  discharged  of 
the  lien  created  by  the  indebtedness  of  Glendenning  to  the  Company, 
through  whom  he  claims  title.     A  purchaser  at  sheriffs  sale  purchases 
such  title  only  as  was  in  the  defendant  in  execution,  and  no  other.   If  the 
property  purchased  is  encumbered  by  a  lien,  the  purchaser  takes  it  cum 
onere  ;  and  he  has  certainly  much  less  equity  in  his  favor,  when  he  pur- 
chases the  property,  as  in  this  case,  with  a  full  knowledge  of  the  lien,  now 
urged  by  the  defendant.    In  the  case  of  Wains,  assignee,  r^.  The  Bank  of 
North  America,  the  court  say — "  A  stockholder  who  borrows  money  of 
a  bank,  with  full  knowledge  of  an  wage  not  to  permit  a  transfer  of  stock 
while  the  holder  is  indebted  to  the  bank,  is  bound  by  such  usage,  and 
neither  he  nor  his  assignees  under  a  voluntai^  general  assignment,  can 
maintain  an  action  against  the  bank  for  refusing  to  permit  his  stock  to  be 
transferred.     The  agreement  of  the  stockholders  would  be  equally  bind- 
ing on  them,  and  all  who  stand  in  their  shoes^  as  a  By-law."   In  this  case 
there  was  a  By-law^  as  we  have  seen,  expressly  prohibiting  the  stock- 
holder from  tratisferring  his  stock,  while    indebted   to  the  bank,  and 
creating  a  Ken  thereon:  and  the  plaintiff  being  a  purchaser  at  sheriff's 
sale,  with  notice  of  the  lien^  stands  in  tbe  shoes  of  Glendenning — acquired 
all  his  rights  to  the  stock,  and  none  other. 

It  was  said  in  argument,  that  the  stock,  standing  in  the  name  of  Glen- 
denning on  the  books  of  the  bank,  and  published  to  the  world  as  his  stock 
in  the  bank  reports,  and  the  lien  created  by  the  By-law  being  secret,  iu 
was  contrary  to  public  policy  and  a  fraud  upon  creditors  ;  that  it  was  the 
policy  of  our  laws  to  have  secret  liens  made  public,  as  was  apparent 
from  our  general  Registry  Acts.    Perhaps  it  would  be  a  sufficient  answer 
to  this  argument,  to  say,  the  Legislature,  in  their  wisdom,  thought  proper 
to  confer  upon  the  stockholders  of  the  Augusta  Insurance  and  Banking 
Conipany  the  power  of  qualified  legislation ;  they  have  enacted  the  By- 
law creating  the  lien ;  that  lien  was  not  required  by  either  the  common 
or  statute  law  to  be  made  public;  and  our  statutes  requiring  certain  liens 
to  be  registered,  are  in  derogation  of  the  common  law,  and  cannot  be  ex- 
tended to  other  liens  than  those  enumerated  by  implication.     While,  as  a 
legislator,  1  might  be  disposed  to  give  my  hearty  assent  to  that  part  of 
the  argument  for  the  plaintiff  in  error,  which  so  forcibly  pointed  out  the 
evil^   to  tbe  community  by  the  exercise  of  the  extraordinary  powers  of 
legislation  by  Corporations,  in  the  enactment  of  By-laws;  yet  as  a  judi- 
cial o£&ceT^  I  feel  bound,  by  the  highest  considerations  of  public  dut]^ 
mcTUV^^ously  to  protect  the  vested  rights  which  have  been  legitimately 
acauired   under  them.     Viewing  the  By-law  in  question  as  a  contracts 
biodioiT  on  tbe  parties  who  enacted  it,  I  feel  bound  to  protect  the  lien  r 
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^he  stock  created  by  it.     "  A  lien  may  exist  under  agreement,  in  favor 
of  the  general  body  of  proprietors  of  a  hank  upon  the  stock  or  shares  of 
individual  shareholders ;  but  this  right  is  generally  reserved,  by  the  ex- 
press terms  of  the  deed  of  settlement  under  which  the  company  or  part- 
nership is  established.     Nor  will  the  bankruptcy  of  the  shareholder  pre- 
vent the   operation   of  the  lien  upon  his  shares ;    where,  under  such 
arrangements,  the  certificates  of  his  ownership  are  permitted  to  remain  tn 
his  possession. ^^^  Cross  on  Law  of  Lien^  318;  Et  parte  Plant  4  Deacon 
and  Chitty,  160.     The  public  interest,  in  my  judgment,  will  best  be  pro- 
moted by  sustaining  this  By-law  of  the  Company,  when  wc  take  into 
consideration  the  duties  and  obligations  imposed  by  the  charter.     By  giv- 
ing the  Company  a  lien  on  the  stock,  for  debts  due  by  the  individual 
Btockholders,  it  certainly  enables  them  to  be  the  better  secured  against 
losif  by  insolvency,  and  thereby  the  better  enabled  to  pay  the  losses  of 
those  who  may  be  insured  by  them ;  besides,  the  hiil-holderSj  who  are  to 
be  looked  upon  as  favorite  creditors,  will  be  belter  protected  than  they 
otherwise  would  be,  if  the  capital  stock  of  the  bank  was  to  be  appropri- 
ated to  the  payment  of  the  debts  of  the  individual   stockholders,  in  pre- 
ference to  debts  due  the  Company,  which,  in  all  probability,  were  created 
on  the  footing  of  this  identical  By-law.     Suppose  the  bank  unable  to  re- 
deem its  liabilities,  (an  event  which  I  trust  will  never  happen,)  and  a  bill 
in  equity  filed  against  the  Company  by  the  bill-holders  for  the  purpose  of 
subjecting  the  twenty-five  shares  of  stock  standing  in  the  name  of  Glen- 
denning  to  the  payment  of  their  claims,  by  virtue  of  the  lien  acquired 
by  the  Company  under  this  By-law  ;  who  would  have  the  superior  equi- 
table claim  to  the  stock,  the  bill-holders  or  the  plaintiff  in  error,  claiming 
as  a  judgment  creditor  of  an  individual  stockholder,  whose  judgment  is 
of  younger  date  than  the  lien  credited  in  favor  of  the  Company  under  the 
By-law  y     To  the  extent  this  By-law  strengthens  and  protects  the  insti- 
tution from  loss,  to  just  the  same  extent  does  it  give  the  ability  to  dis- 
charge its  duties  to  the  public,  as  required  by  the  charter,  and  prevent 
fraudulent  stockholders  from  injuring  the  Company  or  the  public  creditors 
of  the  institution.     I  am  therefore  of  the  opinion,  the  Art  incorporating 
"the  Augusta  Insurance  and  Banking  Company  conferred  the  authority 
on  the  stockholders  to  make  the  By-law  in  question,  that  the  same  is  not 
repugnant  to  the  charter,  nor  the  laws  of  the  land,  nor  is  it  against  pub- 
lic policy,  or  in  restraint  of  trade  ;  but  on  the  contrary,  it  is  a  valid  By- 
law, calculated  to  promote  the  interest  and  objects  of  the  institution,  as 
contemplated  by  the  Legislature.     I  am  also  of  the  opinion,  the  By-law 
was  binding  and  operative,  as^between  the  stockholders  themselves,  and 
the  indebtedness  of  Glendenning,  as  exhibited  by  the  record  in  this  case, 
created  a  valid  lion  upon  his  twenty-five  shares  of  stock  in   favor  of  the 
Company,    That  the  lien  of  the  Company  created  by  the  indebtedness  of 
Glendenning  under  the  By-law,  being  prior  in  point  of  time  to  the  lien 
acquired  by  the  plaintiff  under  his  judgment,  the  Company  acquired  a 
priority  of  ri<;ht.   That  the  plaintiff,  who  was  a  purchaser  at  sheriff's  sale, 
with  fio/irf  of  the  lien  of  the  Company  upon  the  stock,  under  the  By-law, 
purchased  only  such  title  as  was  in  Glendenning  id  the  twenty-five  shares 
V  stock,  and  no  other ;  conseouently,  is  not  entitled  to  a  transfer  of  the 
-rk  at  the  hands  of  the  defendant,  without  first  discharging  the  lien 
\ted  by  the  indebtedness  of  Glendenning  to  the  Company,  through 
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whom  he  derives  his  title.     Let  the  judgment  of  the  court  below  be 
affirmed. 

LuMPKfN,  Judge,  concurring  in  the  affirmance  of  the  judgment  below, 
gave  the  following  opinion : 

My  opinion  in  this  case  is  predicated  exclusively  upon  the  ground  of 
notice  ;  and  I  should  be  content  to  concur  silently  in  the  judgment  to  be 
rendered,  did  not  the  law  make  it  obligatory  on  each  of  us  to  express  his 
opinion  in  all  casea  where  we  have  the  misfortune  to  disagree.  As  it  is,  I 
shall  be  brief,  as  my  learned  brethren  on  my  right  and  left  will  assign  their 
reasons  at  length  for  the  different  conclusipns  to  which  they  have  respect- 
ively come. 

It  seems  to  be  admitted  on  all  sides  that,  as  between  the  corporators 
themselves,  a  by-law  would  be  good  which  asserts  a  lien  on  the  stock  of 
the  members  for  debts  due  the  company.  A  provision  to  this  effect  is  fre- 
quently contained  in  the  statutes  conferring  charters,  and  is  a  standing  by- 
law in  almost  all  corporations.  Tuttle,  the  plaintiff  in  error,  purchased  at 
sheriff's  sale,  with  full  and  explicit  knowledge  of  the  existence  of  this  lieo. 
Does  it  Vie  in  his  mouth  to  contest  its  validity,  or  to  claim  exemption  from 
its  operation  ^  I  think  not.  As  the  judgment  creditor  and  plaintiff  in  exe- 
cution, had  he  discontinued  the  sale  when  the  notice  was  given  by  the 
bank,  and  gone  into  Equity,  as  it  was  clearly  competent  for  nim  to  have 
done,  my  impression  is  that  he  would  have  been  entitled  to  a  decree  for  a 
sale  unencumbered  by  the  lien,  unless  notice  could  have  been  brought  home 
to  him  of  the  by-law  at  the  time  he  contracted  with  Glendenning  ;  or,  had 
he,  or  any  one  else,  bought  this  stock,  publicly  or  privately,  without  such 
notice,  theirs^  I  think,  would  have  been  the  better  Equity. 

I  am  aware  that  caveat  emptor  is  the  settled  rule  applicable  to  all  judi- 
cial sales.  It  cannot  be  otherwise,  from  the  very  nature  of  the  transac- 
tion, because  there  is  no  one  to  whom  recourse  can  be  had  for  indemnity. 
No  warranty,  express  or  implied,  can  be  raised  upon  the  part  of  the  own- 
er as  to  whom  the  proceeding  is  compulsory,  nor  of  the  sheriff,  who  is  the 
mere  ministerial  agent  of  the  law,  nor  of  the  court,  under  whose  authority 
the  sale  is  made.  Of  necessity,  therefore,  the  purchaser  takes  all  risks ; 
and  yet,  notwithstanding  this  doctrine,  as  now  advised,  I  would  compel 
the  bank,  under  the  Act  of  1 822,  to  transfer  the  stock  in  favor  of  a  bidder 
who  was  ignorant  of  their  lien.  It  would  be  in  vain  to  tell  me  that  all 
who  attend  sheriff's  sales  should  take  care  and  examine  into  the  titles  of 
the  property  ofiered  in  the  market.  I  would,  in  opposition  to  any  sug- 
gestion of  this  sort,  plant  myself  immovably  upon  the  publication  of  the 
corporation  itself  in  the  gazettes  of  the  State,  proclaiming,  on  oath^  semi- 
annually, to  all  the  world,  that  Glendenning  was  the  owner  of  the  shares 
standing  in  his  name. — Prin.  Dig.,,  49  ;  Jlotchkiss^  360,  361.  Here 
would  not  only  be  the  absence  of  notice,  the  fundamental  and  predomi- 
nant feature  in  the  whole  of  our  legislation  creating  liens,  as  in  the  cases 
of  mortgagees,  mechanics,  and  the  like,  but  direct  and  positive  notice  to  the 
contrary,  to  wit,  that  the  stockholder  was  the  absolute  proprietor  of  the 
property ;  and  with  no  simultaneous  act  of  the  company  to  put  persons 
upon  the  look-out  or  inquiry.  I  repeat  that,  under  such  circumstances,  I 
never  could  yield  my  consent  to  see  innocent  purchasers  and  creditors 
suffer. 
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Unfortunately  for  Mr.  Tuttle  that  is  not  the  case  which  he  makes.  He 
comes  before  us  as  a  mere  volunteer  in  this  controversy.  The  lien  of  the 
bank  was  advertised.  Bystanders  were  notified  of  the  existence  of  the 
contract  made  by  Glendenning  with  his  partners,  that  stockholders  who 
were  indebted  to  the. institution  should  not  transfer  their  stock  while  the 
liability  lasted,  and  that  the  company  should  be  considered  as  creditor  in 
possession,  and  that  this  state  of  facts  should  constitute  a  lien  on  the  stock 
until  the  debt  was  discharged  ; — that  a  note  of  $3,500,  on  which  Glen- 
denning was  the  endorser,  had  been  laying  over  and  dishonored  since  the 
last  of  March,  1842,  and  duly  noted  and  protested  for  non-payment — ^a 
period  long  prior  to  the  rendition  of  Tuttle 's  judgment.  And  it  was  far- 
ther made  known  that  a  clause  was  inserted  in  Glendenning's  scrip,  the 
evidence  of  his  ownerships  tl>at  his  stock  was  subject  to  the  payment  of  all 
debts  due,  or  to  become  due,  from  him  to  the  company,  either  as  princi- 
pal, security,  or  otherwise,  and  that  the  same  was  transferable  only  on  the 
books  of  the  bank.  In  the  face  of  this  notice,  Tuttle  proceeds  with  the 
sale,  knowing  full  well  that  he  was  buying  property  thus  encumbered,  and 
with  the  ground  of  the  adverse  claim  spread  out  before  his  eyes.  He 
grasps  the  stock,  it  may  be  to  secure  bis  debt,  as  tahulainnaufragia." 
Thus  forewarned,  ke  has  not  been  deceived  or  ensud^red^  whoever  else  may 
be.  He  takes  the  stock,  cum  onere,  and  on  that  account  purchases,  neces- 
sarily, at  a  great  sacrifice.  I  do  not  s^e  that  we  can  help  him.  This  is 
not  a  case  of  crassa  negligentm^  for  which  there  could  be  no  relief.  It  is 
worse.^  It  is  the  case  of  one  who,  in  the  language  of  Lord  Bacon,  trafScs 
for  what,  in  Equity,  he  knows  at  the  time  to  belong  to  another. — 2  Chan, 
Ccu.,246.  I  have  no  hesitation  in  concluding  that  the  purchase  at  she* 
ri£f«'s  sale,  under  these  circumstances,  ought  to  be  adjudged  subject  to 
the  interest  and  lien  of  the  corporation  ;  and  it  were  easy  to  fortify  this 
position,  did  the  occasion  require.  A  vendor's  lien  for  the  purchase 
money  of  land  is  not  only  good  against  the  bargainee  and  his  heirs,  but 
third  persons  J  likewise^  who  purchase  uHth  9  notice. — 10  Yerg.^  186  ;  9 
Cowen,  316  ;  4  BlcLcky  339.  Indeed  this  broad  and  sensible  distinction 
runs  through  all  the  law,  in  every  branch  of  it. — 7  Watts^  332  ;  Powell 
on  Mortgages^  vol.  2,  c.  14, 56 1 ,  662 ;  Notes  by  Coventry — et  passim.  The 
doctrine  of  the  English  law  of  liens  is  not  favored  in  the  American  courts, 
and  our  Registry  Acts  are  designed  to  give  protection  against  latent  £}qui- 
ties.— 14  Sergt.  ^  Rawle,  333 ;  3  Pick.j  149  ;  8  Greenleaf,  94. 

Profiting  as  much  as  my  time  would  permit,  since  the  argument  at  bar, 
in  searching  for  authorities,  I  have  been  enabled  to  lay  my  hands  on  two 
cases,  bearing  directly  on  the  question.  And  while  I  cannot  concur  fully 
in  all  the  conclusions  at  which  the  court  arrived  in  either  ;  still,  as  they 
both  abundantly  sustain  my  own  position,  I  will  advert  to  them.  These 
adjudications,  it  is  true,  are  not  the  law ;  but,  like  all  others  from  our 
sister  States,  they  are  the  evidence  of  what  the  law  is.  One  is  the  case 
of  the  administrator  of  Spence  vs.  Whitaker  and  others,  decided  by  the 
Supreme  Court  of  Alabama. — 3  Port.  Rep.  297.  A  number  of  indi- 
viduals of  that  State  associated  themselves  together,  in  1818,  by  articles 
of  agreement,  under  the  name  of  the  Courtland  Company.  The  object 
7as  to  lay  off,  and  sell  out,  a  town,  on  certain  lands  they  purchased. 

hey  divided  the  stock  into  one  hundred  and  sixty  shares,  for  each  of 
*ch  a  certificate  issued. 
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By  the  articles,  these  certificates  were  assignable,  and  the  assignee  was 
entitled  to  all  the  benefits,  and  subject  to  all  the  conditions  and  penalties 
of  the  original  parties.  One  Tilford  being  the  owner  of  nineteen  shares, 
deposited  the  same  with  one  Spence,  as  collateral  security  against  a  heavy 
responsibility,  incurred  by  Spence  for  Tilford,  who,  at  the  same  time, 
executed  a  power  of  attorney  to  Spence,  authorizing  him  to  sell  and 
transfer  said  stock.  In  pursuance  of  this  arrangement,  thirteen  of  the 
shares  were  sold.  The  holder  called  on  the  agent  and  manager  for  the 
Company,  for  the  dividends  due  on  those  shares,  who  refused  to  account 
therefor  until  the  amgnee  paid  and  satisfied  a  debt  due  said  Company  from 
Tilford.  It  was  admitted  that  the  purchaser  was  ignorant  of  the  Com- 
pany's claim,  until  long  after  the  transfer,  an^  that,  at  the  formation  of 
the  Company,  there  was  no  express  understanding  respecting  the  lien  now 
set  up  in  its  behalf ;  but  that  they  acted  upon  consultation  with  counsel, 
who  advised  that  it  was  their  legal  right. 

On  the  first  hearing  of  the  bill,  the  Chancellor  admitted  the  ofiset  of  the 
Company's  debt  to  go  against  the  thirteen  shares  ;  the  decree  was  reversed 
by  the  Appellate  Court.  Chief  Justice  Safibld,  in  delivering  its  opinion, 
says :  ^'  While  it  must  be  conceded  that  the  company  or  trustees  had  no 
power  to  adopt  rules  which  were  repugnant  to  the  laws  of  (be  land,  yet 
they  had  the  undoubted  right  to  stipulate  such  termsj  and  prescribe  such 
rights^  forfeitures  and  conditions j  as  u:ere  not  prohibited  by  law;  conse* 
quently  they  had  a  right,  while  adopting  the  articles  for  their  government, 
and  issuing  the  certificate  for  the  stock,  to  have  provided  a  lien  upon 
them,  for  debts  due  the  com]>any  from  the  original,  or  any  subsequent, 
stockholders."  And  the  rejection  of  their  claim  is  put  expressly  upon 
the  fact  ^^  of  their  having  declined  the  insertion  of  any  such  stipulation,  in 
either  instrument ;"  to  wit :  the  articles,  or  the  certificate.  Here  it  is 
incorporated  in  both.  Again, "  the  decision,"  says  tbe  Judge, ''  must  ma- 
terially depend  on  the  terms  of  the  articles  of  association  under  which 
the  certificates  issued,  and  the  nature  and  objects  thereof.  That  it  was 
competent  for  the  company,  by  their  articles,  to  have  retained  a  lien  on 
the  certificates,  as  well  as  on  the  lots  sold,  to  secure  the  debt  due  them, 
cannot  be  questioned.  Yet  it  may  be  doubted  if  they  could  have  done 
so  with  good  faith,  without  expressing  the  lien  in  the  certificates,  as  they 
did  in  the  title  bonds,  or  giving  it  publicity  in  some  other  way.^"*  In  other 
words,  the  comparative  rights  and  equities  of  the  adverse  claimants  is 
made  to  depend,  in  the  opinion  of  the  Chief  Justice,  upon  the  question  of 
notice. 

The  other  is  the  case  of  Fitzhugh  vs,  the  Bank  of  Shepherds vi lie  and 
others,  decided  by  the  Court  of  Appeals  of  Kentucky. — 3  Monroe^s  Rep.y 
126.  Fitzhugh  endorsed  a  Bill  of  Exchange  to  the  United  States  Bank 
for  Thomas  J.  and  Henry  H.  Roberts.  It  was  protested  for  nonpayment, 
and  on  notice  thereof  taken  up  by  Fitzhugh.  Upon  application  to  the 
drawers  to  be  re-imbursed,  they  gave  him  forty-five  shares  of  stock  in  the 
Bank  of  Shepherds ville.  The  Messrs.  Roberts  held  the  scrip  of  the  Bank 
for  the  shares,  or  a  certificate  of  the  number  and  amount,  stating  on  its 
face,  that  the  stock  was  transferable  only  at  Bank  personally*,  or  by  attor- 
ney. Letters  of  Attorney  to  the  cashier  were  executed,  authorizing  him 
to  make  the  transfer.  He  refused  to  do  so,  alleging  as  the  only  reason  in 
behalf  of  the  Bank,  that  the  Messrs.  Roberts  were  then  indebted  to  the 
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Bank  a  itom  of  money  due  by  notes  endorsed,  and  it  was  understood, 
when  the  accommodation  was  given,  the  stock  was  a  pledge  for  the  pay- 
ment, although  there  was  no  writing  to  that  effect.  Fitzhugh  brought 
his  bill  against  the  Bank  to  compel  an  assignment  of  the  stock  to  him,  and 
to  account  to  him  for  the  dividends  that  had  accrued  since  the  transfer. 
The  question  was  which  was  entitled  to  the  preference.  The  court  below 
decided  in  favor  of  the  Bank,  from  which  an  appeal  was  taken.  The 
judgment  was  reversed  on  the  ground  that  the  Bank  "  had  no  express 
pledge  of  the  stock."  Judge  Mills,  who  delivered  the  opinion  of  the 
court,  says :  *'  Bank  stock  is  an  article  of  commerce,  and  the  certificate 
of  shares  is  not  only  the  evidence  of  title,  but  the  evidence  of  the  nego- 
tiability of  the  stock,  and  nftst  be  taken  as  conclusive  evidence  against  the 
Bank  that  the  stock  is  saleable  and  free  of  encumbrance.  If  the  Bank 
wishes  to  avail  itself  of  such  a  pledge,  it  must  take  from  the  holder  this 
evidence  of  title  and  transferable  quality,  and  show  an  express  pledge^ 
otherwise  the  holder  of  such  evidence  might  delude  and  impose  upon  pur- 
chasers, and  the  Bank  stand  as  a  tacit  accomplice  in  that  delusion^  and  then 
be  permitted  to  take  from  an  innocent  purchaser  the  title  thus  acquired.'^ 

I  concur  heartily  in  this  opinion  and  the*  reasoning  b}*  which  it  is  sop- 
ported.  Here  it  will  be  perceived  that  there  was  no  evidence  of  a  special 
pledge  of  stock.  The  point  was,  had  the  Bank  a  general  lien  by  law  on 
the  stock  held  in  the  institution  by  their  debtors,  notwithstanding  they  had 
issued  the  scrip,  declaring  the  existence  of  the  stock  and  its  negotiability  } 

1  return  then  in  conclusion,  to  the  point  from  which  I  started,  and  that 
is,  that  the  fact  of  the  periodical  publication  of  stock  under  the  act  of 
1832  will  likely,  when  the  proper  issue  is  made,  over-ride  the  lien,  secured 
by  the  by-law  and  incorporated  in  the  scrip.  But  so  far  as  Mr.  Tuttle 
is  concerned,  we  are  precluded  from  anysuch  inquiry  by  the  notice  given 
xto  him  on  the  6th  day  of  June,  1843,  when,  hs  purchaser^  he  for  the  first 
time  became  connected  with  the  transaction,  and  in  which  character  he  is 
now  invoking  the  aid  of  the  court,  to  perfect  his  title  by  compelling  the 
Bank  to  transfer  the  stock. 

Whereupon  it  was  adjudged  and  determined  that  the  judgment  of  the 
court  below  stand  affirmed. 

NisBET,  Judge,  dissenting. 

I  have  not  been  able  to  bring  my  mind  to  concur  with  my  associates  in 
the  judgment  rendered  in  this  cause.  This  is  to  me  a  source  of  sincere 
regret.  I  esteem  it  a  personal  misfortune.  I  have  labored  to  see  this 
question  in  the  light  in  which  they  view  it,  but  have  been  unable  to  attain 
to  the  same  conviction.  With  profound  respect  for  them,  and  sincere 
distrust  of  the  justness  of  my  own  conclusions,  I  am  constrained  to  dis- 
sent. On  the  4th  Oct.,  1840,  William  Glendenning  became  the  proprie- 
tor of  twenty-five  shares  of  the  capital  stock  of  the  Augi|sta  Insurance 
and  Banking  Company  ;  a  corporation  clothed  with  insurance  and  bank- 
ing powers.  He  afterwards  became  endorser  upon  a  note  discounted  by 
that  Bank  for  $3,500,  which  about  the  1st  April,  1842,  fell  due  and  was 
protested  for'nonpayment.  Subsequent  to  the  dishonor  of  this  note,  Isaac 
^  Tuttle  (the  plaintiff  in  error)  obtained  judgment  in  Richmond  Inferior 
n  against  Glendenning,  and  in  January,  1843,  caused  the  executioD 
thereon  to  be  levied  on  the  shares  of  stock  owned  by  him  in  said 
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company,  and  standing  in  his  name  on  their  books,  agreeably  to  the  provi- 
sions of  the  act  of  1822,  entitled  ''  An  Act  to  make  Bank  and  other  stock 
subject  to  execution.^'  On  6th  June,  1843,  when  the  Sheriff  was.  pro- 
ceeding to  sell,  the  company  gave  public  notice  of  their  lien  upon  the 
stock,  by  virtue  of  one  of  their  By-laws,  which  is  in  the  words  follow- 
ing, to  wit :  ^^  No  stockholder,  who  is  indebted  to  the  institution,  as  payer 
or  endorser  on  any  note  or  notes  laying  over  and  dishonored,  shall  be  per- 
mitted to  transfer  his  stock.  The  company  shall  in  that  case  be  consid- 
ered a  creditor  in  possession,  and  such  possession,  and  such  dishonored 
note  or  notes,  shall  constitute  a  lien  on  the  stock,  which  shall  be  held 
subject  to  the  payment  of  such  note  or  notes."  At  the  sale  the  plaintiff  in 
execution  and  the  plaintiff  in  error  (Tuttle)  became  the  purchaser  of  the 
stock,  and  having  procured  the  Sheriff's  certificate  of  that  fact,  made  de- 
mand upon  the  defendant  in  error,  (Walton,)  who  was  the  secretary  and 
treasurer  of  said  company,  charged  with  the  duty  of  making  transfers  of 
the  stock,  for  a  transfer  of  the  stock  thus  brought,  agreeably  to  the  act  of 
1S22.  Walton  refused  to  make  the  transfer,  whereupon  the  plaintiff  in 
error  brought  his  action  in  the  court  below,  to  which  action  the  defend- 
ant pleaded  the  lien  of  the  company  upon  said  stock  in  pursuance  of  the 
By  law  before  recited,  and  the  notice  of  it  given  at  the  Sheriff's  sale. 
Upon  the  trial  the  defendant  confessed  judgment,  subject  to  the  opinion 
of  the  court  on  the  plea  of  lien  and  notice,  the  plea  being  admitted  to  be 
true  in  fact. 

The  court  below  sustained  the  plea,  and  the  error  is  alleged  to  be  in 
that  decision.  The  decision  of  the  court  was  excepted  to  on  a  number  of 
grounds.  It  is  not  necessary  to  state  here,  much  less  to  advert  with  any 
particularity  to  many  of  those  grounds  of  error.  The  questions  made  by 
the  record  are — 

1st.  Whether  the  By-Law  of  the  company  be  valid  between  Glenden- 
ning  and  (he  company  ? 

2diy.  If  valid  as  between  Glendenning  and  the  company,  is  it  valid  as 
between  his  creditors  and  the  company. 

And  3dly.  Whether  it  is  valid  as  between  the  purchaser  at  Sheriff's 
sale  under  the  provisions  of  the  act  of  1822,  with  notice  given  at  the 
time  of  sale,  and  the  company. 

There  doubtless  are  various  ways  of  stating  the*  points  at  issue.  I 
think  the  above  form  truly  states  them.  It  is  obvious  that  the  contest 
here  is  between  the  lien  of  the  Bank  by  virtue  of  its  By-law,  and  the 
title  of  the  purchaser  of  the  stock,  claiming  under  a  judgment  against  the 
owner,  in  favor  of  a  creditor  without  notice  of  that  lien.  I  know  of  no 
instance  in  our  State,  in  which  the  sustainability  of  such  a  lien  has  been 
directly  adjudicated,  as  between  the  Bank  and  strangers ;  and  no  case  in 
the  course  of  the  very  able  argument  before  this  court,  has  been  adduced 
on  either  side,  wherein  that  question  has  been  made  and  decided.  In  every 
view  of  this  case,  the  court  is  compelled  to  pass  upon  the  validity  of  the 
By-law.  The  pleadings  with  marked  distinctness  present  that  question. 
The  defendant  comes  into  the  court  betow  with  the  by-law  of  the  com- 
pany in  his  hand,  and  having  plead  it  in  bar  of  the  plaintiffs  action,  de- 
mands the  judgment  of  the  court.  He  tenders  the  issue  in  behalf  of  the 
company.  Through  him  the  company  sets  up  this  lien, — upon  that  ip<~ 
the  judgment  is  awarded,  upon  which  error  is  assigned,  and  the  same  * 
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u  fttll  before  Uiu  court.  The  defiendaDt  io  error  has  had  hia  day  in  the 
coart  below,  and  now  haa  his  day  in  this  court.  It  is  now  the  demand  of 
the  plaintiff  in  error  that  we  pass  upon  the  sufficiency  of  the  defence  to  his 
action  in  the  court  below.  That  defence  was  rested  upon  the  lien  created 
by  the  By-law,  and  the  existence  of  that  lien  depends  upon  the  legality  of 
the  By-law.  The  court  below  (a  court  of  law)  is  the  only  tribunal  before 
which  that  issue  could  be  made.  Certainly  the  only  tribunal  to  which  the 
plaintiff  in  error  could  resort,  for  the  purpose  of  testing  the  By-law  of  the 
company,  was  that  to  which  he  did  resort,  and  the  action  which  he 
brought,  the  proper  process.  He  could  not  go  into  a  court  of  equity,  be- 
cause of  the  remedy  open  to  him  at  law.  This  was  fully  settled  by  Lord 
Mansfield,  in  2  Burrows,  780,  also  by  Lord  Eldon  in  17  Vesey,  327.  The 
latter  is  the  case  of  Adley,  complainant,  v$.  The  Whitstable  Company. 
This  was  a  company  incorporated  by  act  of  Parliament  for  the  purpose  of 
dredging  for  oysters.  According  to  a  By-law,  any  freeman  of  the  com- 
pany who  should  send  oysters  to  market,  from  any  oyster  grounds  other 
than[the  oyster  grounds  of  the  company,  should  forfeit  ten  pounds,  for  the 
use  of  the  company,  and  if  he  refused  to  pay  the  forfeiture,  he  should 
thenceforth  be  excluded  from  all  share  in  the  profits  to  be  thereafter  real- 
ized. The  complainant  becoming  obnoxious  to  the  penalty,  and  also  to 
the  disfranchisement,  filed  his  bill,  insisting  that  the  By-law  was  invalid, 
and  demanding  that  the  company  account  with  him  for  his  share  of  the 
profits.  The  Chancellor  held  that  if  the  By-law  was  pronounced  by  a 
court  of  law  invalid,  he  would  hold  the  defendants  to  account,  but  not  until 
then.  *'  Upon  these  grounds,"  said  Lord  Eldon,  '^  unless  1  can  be  satisfied 
that  the  party  has  such  a  remedy  at  law  as  ought  to  bar  his  application  to  a 
court  of  equity,  I  conceive  he  has  a  right  to  apply  here  for  such  relief,  as 
under  all  toe  circumstances  he  is  entitled  to,  provided  these  By-laws  are 
not  valtdy  a  question  which  I  am  unwilling  to  prejudice,  by  expressing  any 
opinion  upon  it ;  but  if  a  court  of  law  will  inform  me  that  this  is  not  a  good 
cy-law,  even  on  the  state  of  this  record,  I  shall  find  means  of  giving  to 
the  plaintiff  the  benefit  resulting  from  his  title  in  this  concern  if  not  for- 
.  feited  at  law  under  the  By-law.  The  mode  of  trying  that  question  ap- 
pears to  me  to  be  an  actioHy  unless  some  more  convenient  course  can  be 
suggested."  The  course  indicated  by  Lord  Eldon  is  precisely  that  taken 
by  the  plaintiff  in  error — an  action  against  that  officer  of  the  company, 
whose  duty  it  is,  under  the  charter,  to  make  transfer  of  the  stock.  In  the 
case  decided  by  Lord  Eldon,  the  action,  he  thought,  ought  to  be  against 
that  officer,  charged  with  the  payment  of  the  profits  of  the  company. 
This  authority  I  refer  to  for  the  purpose  of  proving  that  the  validity  of  the 
By-law  19  properly  before  this  court,  and  that  by  the  pleadings  the  ulti- 
mate question,  upon  which  the  rights  of  these  parties  turn,  is  its  validity. 
Before  entering  upon  the  discussion  of  the  prime  question  thus  brought 
before  us,  a  few  preliminary  facts  and  principles  may,  with  propriety,  be 
stated.  The  objects  contemplated  in  the  charter  of  the  Augusta  Insurance 
and  Banking  Company  are  two-fold,  to  wit :  insurance  and  banking. — 
Prin.  Dig.  81 ,  6th  and  10th  section  of  the  charter.  The  power  of  general 
'Tance  and  banking  conferred  upon  the  same  company,  I  will  not  say 
"aordinary  in  our  State,  but  certainly  a  very  broad  grant ;  the  exer* 
'  which  should  be  held  strictly  within  the  authority  of  the  charter. 
Sird  section  of  the  charter,  the  atockholdeis,  among  other  things. 


MILLE06EVILLE.  MAY  TERM.  1846.  59 

are  clothed  with  power  ^^  to  make,  ordain,  and  establish  such  By-laws, 
rales  and  regulations,  as  they  may  deem  expedient  and  necessary  to 
carry  into  effect*  the  objects  of  the  institution,  provided  such  By-laws, 
rules  and  regulations,  be  not  repugnant  to  the  laws  or  constitution  of  this 
State  or  the  United  States."  It  is  under  this  clause  that  the  right  to 
make  the  By-law  in  question,  and  before  recited,  is  claimed  by  the  de- 
fendant in  error. 

la  relation  to  private  corporations,  I  remark,  they  are  iimiied  strictly  to 
the  exercise  of  those  powers  which  are  specifically  conferred.  The  ex- 
ercise of  corporate  franchises,  being  restrictive  of  individual  right,  cannot 
be  extended  beyond  the  letter  and  spirit  of  the  act  of  incorporation. — 4 
Peters y  168.  They  can  take  nothing  by  implication.  When  they  claim 
a  power,  they  must  show  the  authority,  either  in  the  letter  or  conclu- 
sively ascertained  spirit  of  their  charter.  And  when  the  exercise  of  a 
power  and  the  right  of  a  citizen  come  in  conflict,  and  the  power  is  doubt- 
ful, courts  of  justice  will  lean  towards  the  citizen ;  for  sound  and  sufficient 
reason — because  all  corporate  powers  are  in  derogation  of  common  right. 

This  rule  is  not  too  stringent ;  and  its  equity  and  policy  will  be  seen  at 
once,  by  reference  to  the  vast  monitary  and  commercial  advantages,  which 
combined  capital,  associated  mind,  and  concentrated  effort,  give  to  the 
corporation  over  ij^e  citizen. 

The  common  law  is  jealous  of  corporate  powers.  In  England,  these 
bodies  are  held  to  their  charters  with  unswerving  rigidity  and  ceaseless 
vigilance.  In  this  country  the  rule  had  better  be  narrowed  than  enlarged. 
Whilst  I  would  in  no  case  interfere  with  the  vested  rights  or  conceded 
franchises  of  a  corporation,  no  matter  how  numerous  those  rights,  or  how 
unequal  and  unjust  those  franchises,  because  I  believe  that  all  the  inter- 
ests of  society  would  be  involved  in  inextricable  embarrassment  by  such 
interference  ;  yet,  at  the  same  time,  1  am  satisfied  that  the  safety  of  those 
interests  demands  that  courts  of  justice  see  to  it  that  the  rights  and  fran- 
chises claimed  are  in  fact  within  the  grant  from  the  Legislature.  The 
claim  of  power  here  is  to  make  a  by-law,  which  creates  a  lien  in  deroga- 
tion, as  I  believe,  of  common  right.  Now,  how  far  has  the  Legislature 
conferred  upon  the  Augusta  Insurance  and  Banking  Company  such  a  power  ? 
It  is  not  contended  that  the  power  to  create  such  a  lien  is  expressly  given 
in  the  charter;  if  it  were  so  given,  the  question  would  be  at  rest.  It  is 
contended  that  the  power  is  conferred  in  the  grant  of  power  to  make  by- 
laws. Now,  I  hold  that  this  company  has  under  its  charter  no  more 
power  to  make  by-laws  than  it  would  have  had  without  the  provision  in 
the  charter  in  relation  to  them  ;  and  farther,  that  this  company  has  under 
its  charter  no  more  powers  to  make  by-laws  than  any  association  of  indi- 
viduals, for  commercial  or  other  objects,  would  have  at  common  law.  A 
power  to  make  by-laws  is  incident  to  corporations  without  any  grant.— 
Bacoii^a  Ahridgment^  Title  Corporation^  D.  Now,  what  is  the  restric- 
tion imposed  at  common  law  upon  the  power  thus  incident  to  corporations  ? 
They  may  make  such  by-laws  as  are  consistent  with  their  charter,  and  not 
repugnant  to  the  laws  of  the  land,  and  none  other. — Bacon^s  Abridgment j 
TUk  By-Lawe^  E,  Lord  Bacon  asserts  that  it  is  of  the  nature  and  es- 
sence of  a  by-law  not  fo  be  in  contradiction  to  the  laws  of  the  land. 
'*  which,"  says  he,  ^^  though  it  may  be  pneier  the  general  law  of  the  r<Sft* 
it  cannot  be  contra.'*^    By  adverting  to  the  restrictions  upon  the  pow* 
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this  company  to  make  by-laws,  it  will  be  seen  that  they  are  just  such  as 
the  common  law  imposes.  The  power  to  make  by-laws  is  limited  to  such 
as  "  are  not  repugnant  to  the  laws  or  constitution  of  this  State  or  the 
United  States" — in  other  wc^ds,  such  as  are  not  repugnant  to  the  laws 
of  this  realm,  the  fundamental  law,  the  statute  law,  and  the  common  law. 
Tbis  corporation  stands  here,  then,  just  as  it  would  stand  in  England  under 
the  common  law ;  and  just  as  it  would  stand  in  this  country,  without  any 
enactment  as  to  the  power  to  make  by-laws.  The  power  of  legislating 
in  subordination  to  the  laws  of  the  land,  to  effect  a  lawful  object,  as  between 
themselves,  is  incident  to  all  associations.  The  only  object  which  the 
Legislature  could  have  had  in  saying  anything  at  all  about  by-laws  iu  this 
charter,  must  have  been  this  ;  that  is,  inasmuch  as  corporations  are  not 
creatures  of  the  common  law,  but  exist  in  this  country  only  by  Act  of  the 
Legislature,  and  in  England  only  by  Act  of  Parliament  or  Letters  Patent, 
to  place  this  corporation,  so  far  as  concerns  its  by-laws,  upon  the  sam* 
footing  with  private  associations  at  common  law.  It  was  urged  by  coun- 
sel for  defendant  in  error  that  the  charter  extending  the  power  to  such 
by-laws,  &c.,  as  the  stockholders  may  deem  expedient  and  necessary  to 
carry  into  effect  the  objects  of  the  institution,  legalizes  all  by-laws  which 
they,  in  their  view  of  what  is  expedient  and  necessary,  might  enact.  The 
answer  to  this  argument  is,  first,  the  by-law  must  not  ^ly  be  expedient, 
but  it  must  be  necessary*  And  is  such  security  for  the  debts  of  this  com- 
pany as  the  by-law  provides  necessary  to  the  object  either  of  insurance  or 
banking  f  The  company  might  well  take  risks,  and  discount  paper,  with- 
out sucti  security.  If,  indeed,  such  a  by-law  is  sustained  upon  the  score 
of  its  necessity,  then,  upon  the  same  principle,  by-laws  which,  in  their 
march,  tread  down  all  the  rights  of  the  citizen,  may  be  sustained.  I  ap- 
prehend that  this  clause  of  the  charter  is  to  be  considered  rather  as  de- 
scriptive of  the  objects  about  which  the  company  may  legislate,  than  as 
defining  the  extent  of  the  legislative  power.  But,  secondly,  this  clause 
is  certainly  subordinate  to  the  proviso  of  the  Act,  whose  object  is  to  de- 
fine and  limit  the  power  of  making  by-laws.  This  proviso  is  not  consist- 
ent with  that  clause,  as  construed  by  counsel  for  defendant  in  error,  but 
it  is  consistent  with  the  meaning  I  put  upon  it.  And  in  the  construction 
of  statutes,  it  is  the  duty  of  the  court,  if  possible,  to  give  effect  to  all  their 
provisions.  I  have  already  stated  that  the  title  of  the  plaintiff  in  error  to 
the  stock  of  Glendenning  is  derived  under  a  judgment  against  him — the 
stock  being  brought  to  sale  under  the  provisions  of  the  Act  of  1822, 
*^  Entitled  an  Act  to  make  bank,  and  other  stock,  liable  to  execution."  It 
becomes  necessary  to  look  more  closely  to  that  Act,  in  order  to  exhibit  the 
character  of  the  lien  of  the  judgment,  and  the  rights  of  the  purchaser 
claiming  under  it,  as  contrasted  with  the  lien  of  the  by-law.  The  first 
section  declares  that  shares  or  stock  owned  by  any  person  in  any  of  the 
banks,  or  other  corporations,  in  this  State,  shall  be  subject  to  be  sold  by 
the  sheriff,  or  his  deputy,  under  execution.  The  2d  and  3d  sections  pre- 
scribe the  manner  of  the  sale.  The  4th  section  requires  the  sheriff  to  eive 
to  the  purchaser  a  certificate  of  the  sale.  The  5th  section  makes  it  the  duty 
'^  '^e  officer  of  the  bank,  whose  business  it  is  to  make  tranfers  of  stock 
hooks  of  the  bank,  or  other  corporation,  upon  presentation  of  the 
'e  of  sale,  to  make  a  transfer  of  the  stock  sold  to  the  purchaser. 
\  6  makes  all  tranafen  of  stock,  by  the  owner,  after  jodgment 
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obtained  void,  provided  notice  of  the  obtainment  of  the  judgment  is 
served  on  the  proper  officer  of  the  bank  or  other  corporation.     The  last 
section  may  be  dismissed  here,  as  it  is  considered  as  having  no  relevancy 
to  the  cause.     Before  the  passage  of  this  Act,  bank  stock  was  not  liable 
to  levy  and  sale.     Creditors  of  stock  owners  were  compelled  to  go  into 
Courts  of  Equity,  to  subject  the  stock,  in  which  court  all  counter-claims 
to,  and  liens  upon,  it  were  cognizable.     Now  it  is  placed  upon  the  same 
footing  with  any  other  personal  property.     The  Act  of  1822  recognizes 
the  owner  as  holding  the  entire  title,  and  recognizes  the  stock,  in  the 
hands  of  the  owner,  like  his  slaves,  as  '^  prima  facie"  disencumbered  of 
liens.     It  directs  a  sale,  and  by  necessary  implication,  gives  to  the  pur* 
chaser  the  absolute  title,  which  title,  like  any  other,  is  liable  to  be  con- 
tested by  any  lien  valid  in  law,  and  paramount  to  the  lien  of  the  judg- 
ment.    The  Act  farther  gives  to  the  purchaser  the  means  of  procuring 
tbe  evidence  of  his  title,  to  wit,  a  transfer  on  the  books  of  the  company. 
It  commands  the  bank  to  make  the  transfer.     The  sovereignty  of  the 
State  speaks  in  her  Jaw,  and  obedience  must  follow,  unless  the  bank  can 
show,  upon  the  authority  of  the  same  sovereignty,  cause  for  her  disobe- 
dience.     The  onus  of  setting  aside  the  purchaser's  title  is  cast  by 
the  law  upon  the  bank.     In  the  cause  at  this  bar,  she  has  taken  that 
onus  ;  first,  by  refusing  to  make  the  transfer,  and  secondly,  by  her  plea 
to  the  plaintiff's  action.    The  lien  of  the  judgment  attaches  the  moment 
it  is  open,  and  binds  ail  the  property  of  the  defendant  from  that  time. — 
Prtfi.  Dig.  426,  452.     At  the  time  the   plaintiff 's  judgment  was  ren- 
dered, therefore,  it  created  a  lien  upon  all  the  property  which  Glenden- 
ning  held  in  this  stock.     It  is  impossible  to  escape  from  the  conclusion, 
that  the  legislature  designed  to  put  bank  stock  upon  the  same  footing  with 
other    personalty.       It   is  true   that  the   purchaser    at  sheriff's  sale 
gets  the  title  of  the  defendant,  and  no  more.     In  this  case,  what  title  had 
the  defendant  in  the  stock,  at  the  time  judgment  was  rendered  against 
him  ?     I  have  shown  the  entire  title,  by  the  Act  of  1822,  until  that  title 
is  weakened  by  a  valid  lien,  or  claim,  as  in  any  other  case  of  property 
bought  at  Sheriff's  sale.     Now,  in  opposition  to  the  purchaser's   title 
thus  acquired,  and  as  a  defence  to  his  action,  to  make  that  title  avail- 
able, the  defendant  sets  up  what  he  claims  to  be  an  older  and  valid  lien, 
and  asks  the  decision  of  the  court  upon  the  validity  of  that  lien.     What, 
then,  is  the  issue  made  ?    Is  it  not  manifestly  an  issue  made  between  the 
lien  of  the  judgment  and  the  lien  set  up  in  defence  ?    If  the  By-law  and 
the  lien  which  it  creates  are  valid,  then  Glendenning  held  only  the  legal 
estate  in  the  stock  encumbered  with  the  lien,  and  Tuttle  got  that  legal 
estate  and  no  more.     But  if  the  By-law  be  invalid  for  any  cause,  and 
the  lien  be  in  consequence  void,  as  against  the  judgment  lien,  then  Glen- 
denning held  the  whole  property  in  the  stock,  and  the  fjtnrchaser,  Tuttle, 
acquired  that  and  no%ss.     These  considerations  demonstrate  that  this  is 
no  contest  between  Tuttle  merely,  as  a  volunteer  purchaser  with  notice, 
and  the  bank.     If  that  were  the  contest,  it  would  even  then  be  a  serious 
question,  under  the  law  and  facts  of  this  case,  whether  he  did  not%acquire 
a  perfect  title.     But  it  is  not.     It  is  a  contest  between  the  judgment  lien 
of  a  crediiotj  and  the  lien  set  up  by  the  bank,  predicated  on  the  By-law 
and  that  lien,  as  I  have  before  said,  depends  upon  the  validity  of  that  !^ 
law.     The  notice  at  the  sale  can  avail  the  bank  nothing.     If  the  1^ 
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which  she  then  for  the  first  time  gave  ootice,  be  invalid,  it  cannot  be 
helped  by  the  notice.  If  the  By-law  be  bad,  it  is  bad  ab  ini/to,  and  is  as 
though  it  had  never  been.  If  it  be  bad,  then  the  rights  of  these  parties 
are  as  though  it  had  never  been.  This  decision,  as  to  its  legality,  goes 
back  to  the  first  moment  of  its  adoption,  and  in  its  return  covers  and  pro* 
tects  all  rights  which  are  sought  to  be  affected  by  it.  If  the  court  is 
called  upon  to  pronounce  upon  its  validity,  then  I  submit  whether  these 
conclusions  are  not  irresistible ;  and  that  it  is  so  called  upon  both  parties 
admit — by  which  I  mean  to  say,  that  it  i»  not  only  admitted  by  counsel 
in  argument,  but  it  is  admitted  by  the  pleadings,  "  Pleading  is  the  for- 
mal mode  of  alleging,  on  the  record,  that  which  would  be  the  support  or 
defence  of  the  party  in  evidence." — By  Butler  J.  3  T.  R.  159.  I  pro- 
ceed to  inquire,  having  thus  defined  the  position  of  the  question,  what 
kind  of  lien,  if  any,  is  created  by  this  By-law  ^  Liens  are  either  general  or 
particular.  A  general  lien  is  the  right  to  retain  the  property  of  anoth^ 
for  a  general  balance  of  accounts.  A  particular  lien  is  the  right  to  retain 
it,  only  for  a  charge  on  account  of  labor  employed,  or  expenses  bestowed, 
upon  the  identical  property  detained.  The  latter  kind  of  lien  is  favored 
in  law,  but  the  former  taken  most  strictly  against  the  party  setting  it  up. 
—2  Kent.  634  ;  3  Bos.  and  Pul.  496  ;  4  Burrows  2221.  These  liens 
are  created  either  by  common  law,  or  by  usage  of  trade,  or  by  express 
agreement  of  the  parties.— 4  Burrows,  2221.  A  lien  upon  the  shares  of 
a  stockholder  for  debts  due  by  him  to  a  corporation,  does  not  exist  at 
common  law,  nor  by  usage  of  trade.  When  it  does  exist,  it  is  usually 
given  by  statute. — Ang.  and  Ames,  296.  The  lien,  therefore,  of  the 
Augusta  Insurance  and  Banking  Company,  if  it  has  any  at  all,  which  I 
may  once  for  all  deny,  is  a  general  lien,  created  by  an  implied  contract 
between  that  Institution  and  Glendenning.  The  evidence  of  this  contract 
is  found  in  the  By-law,  and  in  the  fact  that  Glendenning  took  the  stock 
upon  the  terms  prescribed  in  it.  The  parties  have  in  this  contract  them- 
selves declared  what  kind  of  lien  the  bank  is  to  have.  And  first,  it  is  de- 
clared that  the  stockholder,  (Glendenning,)  who  may  be  indebted  to  the 
institution,  as  payer  or  endorser,  upon  any  note  or  notes,  lying  over  and 
dishonored,  shall  not  be  permitted  to  transfer  bis  stock ;  and  second,  in 
that  case  the  company  shall  be  considered  a  creditor  in  possession,  and 
such  possession,  and  such  dishonored  note  or  notes,  shall  constitute  a  lien 
upon  the  stock,  which  shall  be  held  subject  to  the  payment  of  sucK  note 
or  notes. 

The  lien,  then,  by  the  agreement,  is  that  of  a  creditor  in  po9ses9ion  for 
a  balance  of  accounts.     Again  then,  our  inquiry  retu^'ns,  Have  these 
parties  the  right  at  common  law,  to  create  such  a  lien,  through  the  agen- 
cy of  a  By-law,  thereby  excluding  creditors,  without  notice,  and  pur- 
chasers who  clrim  under  the  lien  of  their  judgments  ?     Is  the  By-law 
good  or  bad,  at  common  law  ?     If  it  is  bad,  then  there  is  no  agreement, 
and  no  lien.     I  now  return,  I  trust,  with  a  clearer  view  of  the  whole 
ground,  to  my  primary  threefold  division  of  the  question  made  by  the 
record  ;  and  first,  is  the  By-law  valid  as  between  Glendenning  and  the 
company,  the  original  parties  ?     It  may  be  conceded  that  it  is.     I  can 
*^o  good  reason,  why  this  company  may  not  prescribe  terms  to  the 
^f  their  stock,  so  long  as  the  terms  prescribed  afiect  no  rights 
of  the  company  and  the  stockholder.    Viewed  in  the  light  of 
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an  agreement  between  the  parties,  it  is  good.  As  between  the  original 
parties,  the  question  of  lien  does  not  and  cannot  arise.  Als  the  evidence 
of  an  agreement  between  the  parties,  the  By-law  is  one  thing ;  as  the  act 
of  the  bank,  which  is  the  foundation  and  proof  of  a  lien,  it  is  a  very  dif- 
ferent thing.  It  may  be  good  for  one  purpose,  and  bad  for  another.  It 
may  restrain  the  volantary  transfer  of  the  stock,  and  it  may  appro- 
priate the  dividends,  and  apply  the  stock  itself,  to  the  extinguishment  of 
the  stockholder's  indebtedness,  so  long  as  such  appropriation  and  applica- 
tion do  not  interfere  with  the  rights  of  third  persons.  Thus  far,  it  may 
be  considered  as  not  against  the  laws  of  the  Realm,  as  not  repugnant  to 
the  constitution  and  laws  of  the  State  and  of  the  United  States.  This 
position  is  sustained  by  authority. — Ang.  and  Ames  297 ;  1  Harrington's 
Del.  Rep.  27 ;  2  Peere  Williams  207.  It  is  true,  too,  that  such  a  By- 
law as  this  has  been  sustained  as  between  the  assignees  in  bankruptcy 
of  the  stockholder,  and  the  corporation.  It  was  so  adjudged  in  the  case 
of  2  Peere  Williams.  This,  however,  settles  nothing  as  to  the  rights  of 
third  persons,  because  the  assignees  of  the  bankrupt  stockholder  occupy 
his  place — ^are  subrogated  to  his  rights,  and  are  subject  to  his  contract 
with  the  company.  They  pay  no  value — are  not  creditors  or  purchasers. 
The  question  of  lien  does  not  arise.  In  case  of  the  bankruptcy  of  the 
stockholder,  the  question  of  lien  might  be  made,  perhaps,  as  against  both 
the  company  and  the  assignees,  by  one  or  more  of  the  creditors. 
Secondly,  Is  the  by-law  valid  as  between  the  company  and  the  cred- 
itors of  Glendenning?  In  my  judgment  it  is  not,  and  according  to  the 
views  already  given  of  the  character  of  this  issue  and  circumstances  of 
this  cause,  it  is  equally  invalid  as  against  a  purchaser,  who  claims,  under 
a  creditor's  judgment  open  aeainst  Glendenning — that  is  to  say,  the  lien 
set  up  by  the  bank  is  not  good  against  the  lien  of  that  judgment,  1  come 
now  to  consider,  it  will  be  perceived,  the  By-law  as  the  basis  and  proof 
of  lien.  And  before  proceeding  farther,  I  remark,  that  the  authorities 
read  by  the  learned  counsel  for  the  defendant  in.  error,  do  not  make  this 
By-latr  good  as  between  the  bank  and  third  persons.  In  no  case  read 
by  him,  was  the  contest  between  the  corporation  and  the  creditors  of 
the  stockholder.  The  case  read  from  Peere  Williams,  which  was  relied 
upon  with  greatest  conGdence,  as  I  have  before  stated,  was  a  case  be- 
tween the  assignees  of  a  bankrupt  stockholder  and  the  corporation* 
That  case  was  decided,  moreover,  upon  the  express  ground  that  the  legal 
interest  in  all  the  stock  was  in  the  company,  who  were  trustees  for  all 
the  members.  Angell  and  Ames,  commenting  upon  this  case,  state  this 
to  be  the  ground  of  the  decision.  The  Chancellor  in  delivering  the 
opinion  of  ue  court  says,  ^'  This  is  a  good  By-law,  for  the  legal  interest 
in  all  the  stock  is  in  the  company,  &c."  The  By-law  in  the  case  in 
Peere  Williams,  was  substantially  the  same  with  that  in  this  case.  Now, 
so  far  from  the  legal  interest  in  the  stock  of  the  Augusta  Insurance  and 
Banking  Company  being  in  the  company,  that  interest  is  in  the  stock- 
holder, and  the  company  are  in  the  character  of  trustees  of  the  fund  paid 
for  it,  to  be  used  by  them  as  such  for  his  benefit.  The  stock  stands  in 
his  name  on  the  books  of  the  company.  This  case  cannot  therefore 
negative  the  position  which  I  last  assumed. 

To  make  this  by-law,  and  the  lien  created  by  it  good,  notice  of  ^^ 
law  to  the  world^  and  in  this  case  notice  to  TutUe,  at  the  time  he  i 
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credit  to  GlendenniDg,  vras  indispensable.  Withoat  such  notice  it  is  a 
fraud  upon  creditors,  and  void.  It  is  not  pretended  that  there  was 
notice,  either  actual  or  constructive.  If  there  had  been  notice,  I  do 
not  hesitate  to  say,  that  much  of  the  difBcultj  of  this  question  would 
be  removed.  There  was  no  notice.  The  lien  is  secret,  and  this  is  the 
radical  vice  of  the  whole  transaction.  For  the  purpose  of  encouraging 
trade,  commerce,  and  the  arts,  particular  liens,  such  as  the  liens  of  arti- 
sans, factors,  bailiff,  consignees,  &c.,  are  favorably  regarded  by  the  law, 
and  though  secret,  are  protected.  Not  so  with  general  liens  created  by 
contract.  The  law  does  in  fact  abhor  a  general  secret  lien;  and  to  be 
sustained,  it  must  be  founded  in  the  clearest  and  strongest  equity. 
Modern  decisions  lean  against  them.  The  vendor^s  lien  for  the  pur- 
chase money  of  real  estate,  founded  in  that  clear  principle  of  equity, 
that  the  vendor  is  entitled  to  a  just  equivalent  for  his  property,  is  not 
much  favored  in  the  late  cases,  because  it  is  a  secret  lien.  It  has 
been  determined  by  the  Supreme  Court  of  the  United  States,  that  the 
vendor's  lien  cannot  be  retained  against  creditors  holding  under  a  bona 
fide  mortgage,  or  conveyance  from  the  vendee,  nor  against  a  subsequent 
purchaser  without  notice. — 7  Wheat.  Rep.  46  ;  3  Gill  &  Johns.  425  ;  5 
Yerger,  205 ;  4  Kent,  154. 

Chancellor  Kent,  conrunenting  upon  this  decision,  uses  this  strong  lan- 
guage— ^'  As  the  registry  of  deeds  is  the  poHcy  and  practice  in  this  country^ 
I  think  the  4ecision  in  Wheaton  is  correct,  and  that  this  latent  equitable 
lien  ought  not  to  prevail  over  bona  fide  purchasers  from  the  vendee,  and 
for  valuable  consideration,  and  that  they  are  not  bound  to  take  any  notice 
of  this  dormant  lien,  resting,  for  its  validity,  on  the  state  of  the  accounts 
between  the  vendor  and  his  vendee."— 4  Kent,  154.  n.  The  opinion 
is  strongly  intimated,  in  this  quotation,  that  the  purchaser's  title  would  be 
good  against  the  vender's  lien,  even  with  notice.  With  what  force  does 
not  this  reasoning  apply  to  the  case  before  this  court  ?  Is  the  lien  claimed 
by  the  defendant  in  error  within  the  policy  of  the  rule  which  recognizes 
particular  liens  at  Common  Law,  or  the  equity  of  that  which  allows  (he 
vendor's  lien  ?  I  hope  to  be  able  to  show  that  it  is  not.  I  say  this  is  a 
secret  lien.  How  stand  the  facts  ^  This  corporation  declare,  by  a  by- 
law, that  they  are  creditors  in  possession  of  Glendenning's  stock,  and  that 
possession,  with  a  future  indebtedness,  if  perchance  he  may  become  in- 
debted, shall  constitute  a  lien  in  their  favor.  The  law  is  recorded  on  the 
books  of  the  company,  which  books  are  not  open  to  the  inspection  of  the 
world,  but  are  carefully  hid  away  in  its  vaults.  There  is  no  publication 
of  it,  nor  is  there  any  notica  of  Glendenning's  indebtedness.  That  too 
is,  until  long  after  Tuttle  has  given  him  credit,  a  profound  secret.  Having 
legislated  themselves  into  a  right  adverse  to  all  the  world,  it  is  not  untu 
Tuttle  has  become  the  creditor  of  Glendeuning,  and  reduced  his  debt  to  a 
judgment,  and  brought  the  stock  to  sale,  that  they  make  a  revelation  of 
that  ris[ht.  They  occupy  a  position  wholly  anomalous.  They  are,  in  a 
land  of  laws,  the  legislators  and  administrators  of  justice.  Their  by-law 
and  their  possession  is  their  lien ;  and  at  the  same  time  a  judgment  to 
•  which  the  general  administration  must  yield  obedience.  Not  only  is  this 
it  whilst  it  is  true,  they  do  give  notice^  semi-annually,  that  Glen- 
n's, in  fact,  the  otmer  of  the  very  stock  upon  which  they  claim  a 
the  holder  of  the  legal  estate  encumbered  with  their  equity 
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Imt  th%  unqualified  owner. — Hotchkiss,  360.  That  this  notice  is  a 
requirement  of  law  does  not  relieve  them.  Being  required  to  report  the 
names  of  their  stockholders,  and  the  amount  of  stock  owned  by  each, 
should,  and  does  constitute  a  reason  why,  in  good  faith  to  the  public,  they 
should  give  notice  also  of  the  encumbrance  upon  it.  Nor  is  it  any 
answer  to  say  that  such  publication  would  be  impolitic  as  to  the  interest 
of  the  bank.  As  a  bank,  the  law  recognizes,  in  their  behalf,  no  favors 
nor  exemptions  but  such  as  are  found  in  their  charter.  It  is  a  strong  legal 
presumption  that  it  was  upon  the  faith  of  the  ownership  of  this  stock, 
thus  made  known,  that  Tuttle  gave  credit  to  Glendenning.  '  2%«  by-law 
19  therefore  ajravdin  law  upon  crediton  and  purchasers^  and  void.  I  do 
not  mean  to  say  that  notice  is  indispensable  to  all  liens,  but  that  in  the 
circumstances  of  this  case^  notice  is  indispensable,  and  the  want  of  it  a 
fraud  upon  strangers  to  the  corporation.  If  it  be  in  law  firaudulent,  it  is 
repugnant  to  common  right  and  common  law,  and  of  necessity  void ;  and 
in  no  stage  of  these  proceedings  entitled  to  the  sustaining  consideration 
of  courts  of  justice. 

Bat  this  by-law,  in  its  terms,  creates  the  lien  of  a  creditor  in  possession  j 
to  secure  a  contingent  indebtedness  ;  by  which  is  meant,  I  suppose,  a 
general  balance,  which  at  any  time  may  be  found  due  by  the  stockholder 
to  the  company.  Creditors  in  possession  at  common  law  have  a  lien, 
under  certain  circumstances.  The  facts  of  this  cose  do  not  give  the 
company  the  position  of  creditors  in  possession.  The  lien  oPcreditors  in 
possession  arises  in  cases  where  property  is  placed  in  possession  of  an 
individual,  or  company,  upon  which  labor  or  expense  is  to  be  bestowed 
by  agreement  made  between  the  parties,  or  implied  in  law.  The  de- 
pository has  a  lien  upon  it  Ibr  his  labor  and  expense.  Also,  in  other 
cases,  when  a  contract  is  made  or  implied,  that  the  property  is  to  be  re- 
tained to  secure  a  present  or  continuously  recurring  indebtedness.  Now 
in  this  case,  at  the  time  of  making  the  by-law,  tnere  is  no  labor  to  be 
bestowed  on^  or  expense  to  be  incurred  ahout^  the  stock.  The  lien  is  not 
claimed  on  account  of  either.  Nor  is  there  any  present  indebtedness,  or 
running  account  between  the  parties.  It  is  admitted,  that  at  the  time  the 
by-law  is  made,  and  at  the  time  Glendenning  became  a  stockholder  he 
owed  the  company  nothing,  nor  did  he  become  its  debtor  until  about 
eighteen  months  afterwards.  So  that  the  declaration  in  the  by-law,  that 
the  company  shall  be  a  creditor  in  possession,  does  not  in  fact  make  them 
so.  They  cannot  be,  by  their  own  act,  remitted  to  the  rights  of  a  credi- 
tor in  possession.  On  the  contrary,  the  facts  in  the  case  show  the  by- 
law to  be  repiu^nant  to  those  principles  of  the  common  law  which  recog- 
nize the  lien  of  creditors  in  possession,  and  is  on  that  account  void. — 
See  Montague  on  Liens,  Titles — Factor,  Common  Carrier,  Banker, 
Bailee,  Attorneys,  Ship-bailders,  &c.  Nor  can  this  be  looked  upon  as  a 
fledge  of  the  stock,  which  creates  a  lien  upon  it.  Pledges  may  create  a 
lien  to  secure  precedent  or  contemporary  debts,  or  existing  debts  and 
future  advances.  Bat  1  believe  no  case  can  be  found  of  a  lien  created  by 
pledge  without  any  existing  debt,  to  secure  payment  of  a  future  debt, 
which  may  or  may  not  exist. — See  2  Kent,  576-7,  663.  The  same 
doctrine  holds,  as  to  mortgages^  only  with  greater  strictness.  There  ca>* 
be  no  mortgage  without  a  present  indebtedness,  or  liability  on  the  p 
of  the  mortgagee  for  the  mortgagor.     And  although  a  mortgage  ma^* 
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good  for  debU  to  be  contracted  as  well  aa  for  debts  doe,  yet  notice  of 
sach  intent  between  the  parties,  has  been  held  necessary.— 2  Johns.  C. 
R.  309 ;  2  Viner's  R.  52 ;  4  Conn.  R.  158.  According  to  the  ^a{Krfe- 
on  code  a  conventional  mortgage,  (that  is,  a  mortgage  created  by  the  act 
of  the  parties,)  is  not  valid  except  so  far  as  the  sum  for  which  it  is 
granted  is  certain  and  determined  by  the  acI.— Code  Napoleon,  581.  No 
one  can  fail  to  have  remarked  how  careful  the  Legislature  of  Georgia  has 
always  been  to  require  notice  of  liens  created  by  sUtute.  The  policy 
seems  to  have  been  never  to  create  a  secret  lien,  always  to  maintain  the 
rights  of  the  people,  equal  under  the  law.  Particularly  is  it  true,  that 
our  Legislature  has  labored  to  keep  the  rights  of  creditors  equal.  This 
is  apparent  in  our  stringent  registry  laws.  Deeds,  mortgages,  masons'  and 
carpenters'  liens  are  required  to  be  registered. — Hotchkiu^  420, 623-4-5. 
All  statutory  liens  are  made  public  in  the  publication  of  the  law  which 
creates  them.  The  policy  of  the  Legislature  is  in  accordance  with  the 
spirit  of  the  age  ancf  the  genius  of  our  institutions.  There  is  no  ele- 
ment of  monopoly  or  favoritism  in  our  fundamental  law.  Is  there  any- 
thing in  corporations  to  commend  them  to  special  favor?  Does  any  con- 
sideration of  public  convenience  require  that  they  should  be  favored  ? 
I  think  not.  And  were  it  necessary,  this  could  be  demonstrated.  Infi- 
nitely stronger  it  the  reasoning  in  favor  of  conferring  special  favors  upon 
individuals.  The  course  which  enlightened  policy  suggests,  is  that  which 
our  legislature  has  taken, — a  stern  determination  to  make  the  laws  of  the 
State  equal.  Can  it,  therefore,  be  presumed  that  the  Legislature  meant 
to  confer  upon  this  corporation  the  power  of  creating  for  itself  a  lien 
which  she  has  nowhere  given  to  the  citizen.  The  idea  seems  to  me  to 
be  unreasonable.  The  power  has  been  ei^erted  in  this  By-law.  £  ts 
void  in  my  judgment j  because  it  is  repugnant  lo  the  whole  drift  and  poHcy 

of  our  legielation. 

If  this  lien  is  sustained,  then  the  law  invites  to  collusion  between  the 
company  and  stockholder,  and  patronizes  immorality.  I  need  not  linger 
to  point  out  how  easily  this  collusion  may  be  effected,  how  easy  it  would 
be  for  a  dishonest  debtor,  by  the  aid  of  such  a  By-law,  with  the  co-ope- 
ration of  the  company,  to  cheat  his  creditors.  He  is  not  only  an  individ- 
ual, but  he  is  also  a  corporator — he  is,  if  such  a  thing  can  be,  part  of  both 
parties.  Interested,  as  he  is,  in  the  corporation,  the  arrangement  inures 
as  well  to  his  benefit  as  to  the  benefit  of  other  stockholders.  It  increases 
the  strength  and  resources  of  the  company  of  which  he  is  a  member. 
It  has  been  decided  that  the  By-law  of  a  corjporation,  whose  charter 
makes  the  stockholders  individually  liable  for  its  debts,  permitting  the 
stockholder  to  forfeit  his  stock  to  the  company,  is  void,  because  a  fraud 
upon  his  creditors.  In  the  case  now  referred  to,  the  creditors  were  cred- 
itors of  the  company,  and,  at  the  same  time,  in  the  event  of  its  insolvency, 
creditors  of  the  stockholder.  The  principles  involved  are  like  those  involv- 
ed in  the  case  at  bar.  The  contest  was  between  the  creditor  of  the  stock- 
holder, (for  it  was  admitted  that  the  company  were  insolvent,^  and  the  com- 
pany, as  to  ihe  validity  of  a  By-law  which  forfeited  to  the  use  of  the 
tf^mnanv  his  stock.  lu  this  csse  the  court  declared  the  By-law  void  and 
upon  the  ground  that  it  was  against  the  fundamental  priaei* 
ya  equity,  and  le^^y  fraudulent — 19  Jokme.  jR».  477,  47% 
"^iary  ad  of  1799,  all  the  property  of  a  defendanl 
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whom  Terdict  has  heen  renderedi  is  bound  from  the  signing  of  the  judg- 
ment thereon. — HoichkisBy  597.  By  the  act  of  1822,  bank  stock  is  made 
property  liable  to  levy  and  sale,  and  upon  which  a  judgment  lien  attach* 
es.  By  the  sam^  act,  the  purchaser  of  bank  stock,  under  that  judgment, 
is  entitled  to  a  transfer  of  the  stock  upon  the  books  of  the  Company. 
The  law,  as  I  have  before  stated,  commands  the  transfer.  In  this  cause, 
the  demand  of  the  transfer  was  duly  made,  and  the  transfer  duly  refused 
on-  account  of  the  by-law  of  the  baink.  Here  we  have  the  law  of  1822 
requiring  the  transfer,  and  the  by-law  of  the  bank  prohibiting  it.  Is  the 
by-law  consistent  with  the  act  of  1822,  or  rather,  is  it  not  repugnant  to 
it  ?  Both  cannot  prevail — ^the  two  do  not  harmonize.  If  they  are  not  in 
conflict,  why  this  case  now  before  this  court  ?  If  they  are  in  conflict, 
which  shall  yield  ?  Unquestionably  the  by-law  must  yield,  by  the  very 
terms  of  limitation  upon  the  law-making  power,  contained  in  the  charter 
of  the  company.  If,  at  this  point  in  the  proceedings,  such  direct  antago- 
nism existed,  does  not  the  antagonism  still  exist  r  The  plaintifl*,  then^ 
was  arrested  in  the  process  of  asserting  his  rights,  by  the  interposition  of 
the  By-law — ^so  is  he  now  by  the  defendant's  plea,  of  the  lien  of  the 
Bank  founded  upon  the  By-law.  TTien  he  could  not  command  the  Judg- 
ment of  a  court,  to  settle  this  conflict  of  laws,  now  he  can,  and  that  fact 
constitutes  all  the  difference.  .  This  conflict  is  the  more  apparent  in  this, 
that  the  act  of  1 822  is  anterior  to  the  charter  of  the  Bank.  The  charter 
was  passed  in  the  face  of  the  act  of  '22,  and  we  must  presume,  with  the 
provisions  of  that  act  in  the  eye  of  the  Legislature.  And  this  fact  makes 
it  also  easier  for  me  to  end  the  conflict,  by  sustaining  the  statute  against 
the  by-law.  There  is  therefore  a  special  repugnance  between  the  by- 
law and  the  act  of  '22,  and  for  that  reason  the  former  is  void. 

It  has  been  already  stated  that  no  case  has  been  found,  directly  adju- 
dicating the  validity  of  such  a  by-law  as  this,  as  between  the  corporation 
and  creditors  of  the  stockholder,  or  as  between  the  corporation  and  a  pur- 
chaser claiming  under  the  judgment  of  such  a  creditor.  In  the  absence 
of  direct  authority,  a  doubt  expressed  by  learned  jurists  as  to  the  validity 
of  such  a  by-law,  ought  to  be  received  as  influential  in  settling  the  ques- 
tion. Such  a  doubt  is  stated  to  exist,  by  Angell  and  Ames. — Angelland 
AmeSf  297. 

The  Washington  Bank  was  incorporated  by  the  Legislature  of  Massa- 
chusetts. This  corporation  made  a  by-law  pledging  the  stock  of  every 
member  for  any  and  all  sums  of  money  which  said  member  might  at  any 
time  owe  the  bank — the  same,  in  substance,  with  the  by-law  of  the  Au- 

ista  Insurance  and  Banking  Company.  A  stockholder  having  assigned 
lis  shares  brought  suit  against  the  bank  for  the  use  of  the  assignees  for 
dividends  due  upon  the  stock.  In  delivering  the  opinion  of  the  court. 
Chief  Justice  Parker  holds  this  language :  *'  We  need  not,  in  order  to' 
decide  this  case,  go  into  the  consideration  of  the  validity  of  this  by-law 
against  any  creditor  of  a  stockholder,  though  it  may  be  worth  inquiry  to 
the  corporation  whether  such  a  by-law  can  be  of  any  avail,  except  be- 
tween them  and  the  debtor.  We  suspect  it  is  a  first  attempt  by  a  general 
declaration  of  this  kind  to  give  themselves  a  preference  over  other  credit- 
ors, without  taking  the  usual  means  of  pledge  or  transfer  of  the  particn- 
)ar  stock  they  intend  to  hold.**  This,  to  my  mind,  amounts  to  a  sol^ 
nfiniMitt^nofwhit  is  put  in  the  form  (rfa  queisy.    Can  it  be  doubt<  ' 
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wAoM  be  th«  deeifiofi  of  thin  jo<%e  iipoa  flueh  a  by-law  ia  a  caae  made 
bH<>rr  bim  ?  There  feenw  to  be  io  tbe  peculiar  maaaer  ia  which  he  ex* 
ar«we»  biaMlf  a  coorktioD  of  the  ioralidity  of  the  by-law ;  abo  an  aax- 
letj  U>  depart  from  the  oecesfiUea  of  the  ease  before  him,  so  to  adjudicate 
k^^4  PUA.  ZM.  This,  then,  is  the  opmion  of  one  of  the  moat  distin- 
;^imh#d  lawyers  of  New  Eoglaiid,  confirmatory  of  the  opinion  I  am  forced 
to  gff  e,  and  that  is,  that  this  by-law  is  roid  as  against  the  title  of  the  stock 
in  the  plaintiff  in  error — that  hang  vaid^  there  is  no  lien  created  by  it,  and 
that  the  deciMOO  of  the  conrt  below  ought  to  be  reyerKd. 


No«  IL — JoiM  JoHVsoir  and  Edward  J.  Black,  plaintifls  in  error, 
vi.  Neil  Ballivgall,  defendant  in  error. 

f 'nder  tb«  Jadicianr  Act  of  1799,  requiring  the  anewer  of  the  defendant  to  eet  forth 
plainly,  fully  and  distinctly  the  cauaeof  hie  defence,  ille^lity  of  consideration  can- 
not be  i^iren  in  evidence,  nnder  the  plea  of  tbe  general  issue  to  an  action  of  As- 
•nrnpsit  on  a  bill  of  exchange,  at  the  instance  of  the  holder  against  the  drawer  and 
acceptor. 

An  action  of  Assumpsit  was  instituted  in  Scriven  Superior  Court,  on 
a  bill  of  exchange  drawn  b^  John  Johnson  in  favor  of  Henry  Beaufort 
upon  Edward  J.  Black,  which  was  accepted,  and  afterwards  transferred 
to  Neil  Ballingall.  There  was  a  verdict  for  plaintiff,  and  appeal  entered 
by  the  defendants.  On  the  final  trial  defendants  attemptea,  under  the 
general  iiiue^  to  show  illegality  in  the  consideration  of  the  instrument,  to 
wit,  that  it  had  been  given  to  compound  a  felony.  The  evidence  was 
rejected,  under  the  Judiciary  Act  of  1799,  which  requires  the  defendant 
to  make  his  defence  in  writinff,  which  shall  plainly,  fully  and  distinctly  set 
forth  the  cause  of  defence.  To  this  opiniua  of  the  circuit  judge  the  de- 
fondants  excepted,  and  the  question  is  now  presented  for  the  determina- 
tion of  this  court — whether  or  not  there  was  error  committed. 

E.  J.  Black  for  plaintiff  in  error. 

The' ground  alleffad  b/  the  plaintiff  in  error  is,  that  the  conrt,  under  the  plea  of  the 
Mneral  Issue,  ruled  out  testimony  to  prove  the  illegality  of  the  consideration,  or  that 
the  consideration  of  the  bill  wu  the  compounding  of  a  felony,  prohibited  by  a  statute 
of  the  State.  i-  s  /'F  J 

It  is  a  well  tetded  and  established  principle  of  law,  that  the  illegality  or  insnffi- 
oitnoy  of  a  contract,  by  reason  of  any  provision  of  the  Legislature,  may  be  objected, 
under  tMn*a$$ump$it  or  nii  debtt,  as,  that  the  consideration  was  founded  in  gaming 
or  usury,  or  that  the  agreement  was  not  reduced  to  writing,  or  was  not  in  porsuanoe 
of  the  Statute  of  Frauds. ->1  Ld.  Baym.  87  ;  Comyn'i  Dig,  PUad, ,  (2  o,)  p.  8. 
A<l/ea  Bank  vs,  Stafford,  Q  WendelVs  Rep.  483 ;  Levy  vs,  Gadsby^  3  Cranch,  180. 
Even  a  total  failure  or  consideration  may  be  given  in  evidence,  under  Ihe  general 
ie ;  so,  if  there  has  been  a  recision  of  the  contract.—Arreie  ts.  JMktys,  1  Mit  and. 
lard  Rip.  319. 
Vssumpait,  everything  which  deatroys  the  right  of  action  may  be  given  in  evt- 
ander  the  general  israe.— JIatiM  H  at,  vs.  Tabor  et  ai.^  5  Man,  Bep.  986 ; 
"A^wn  vs.  IFeed,  10  ,Miw.  Bep,  300. 
lOtioB  upon  a  aota  to  which  aen^Aasnmpait  was  plaaisd,  the  dafcadm  awy 
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prove  that  it  was  given  for  a  tract  of  land,  tbe  titles  and  bonndaries  of  which  were  mis- 
represented by  the  vendor. — Shelton  vs.  The  Ex.  of  Oarey,  1  MeCtfrcPt  Mep.  470. 
From  this  authority  it  appears  that  the  courts  of  Carolina  adopt  the  rule  established 
by  the  foregoing;  authorities  in  Massachusetts  and  New  York,  viz.,  that  everything 
which  goes  to  destroy  tbe  right  of  action  may  be  proved  under  the  general  issue. 

If  the  rule  applies  to  evidence  of  misrepresentation  or  fraud,  it  applies  with  more 
reason  to  contracts  void  ab  iniiio.  It  would  be  absurd  to  say  that  you  could  go  into 
such  evidence  under  non-Assumpsit,  in  actions  where  the  contract  was  merely  void- 
able, and  not  where  it  was  absolutely  void  in  its  inception. 

Even  usury,  under  such  a  plea,  can  be  given  in  evidence. — Solomonic  Co.  vs.  Jonei 
et  al,  1  {Treadway'a)  Conatl  Rep.  144. 

In  relation  to  usury,  our  Act  of  1S43  requires  it  to  be  pleaded  specially  with  notice, 
so  as  to  make  tbe  defendant  a  witness  where  the  plaintiff  refuses  to  be  sworn  and  to 
answer  the  defendant's  interrogatories.  This  statute,  however,  is  merely  cumulative, 
and  does  not  interfere  with  the  general  rule. 

The  decision  of  the  court  below  is  not  sustained  by  the  law  or  the  practice  of  the 
courts,  and  is  believed  to  be  the  first  of  the  kind  ever  made  in  Georgia. 

The  general  issue  puts  in  issue  every  matter  in  avoidance  of  the  contract.  It  totally 
denies  the  existence  of  any  cause  of  action,  and  therefore  puts  in  issue  the  legality  as 
well  as  the  consideration,  according  to  the  authorities.  A  consideration  is  deemed 
illegal  when  it  is  for  dropping  a  criminal  prosecution,  or  suppressing  evidence,  or 
soliciting  a  pardon,  or. compounding  a  felony  or  misdemeanor,  or  other  public  crime. 
—  WalUue  vs.  Hardaere^  1  CamjieiP$  JVUi  Prim,  45 ;  JVerot  vs.  Wallace,  3  TI 
Hep.\l\  7  7.  iZfp.  475;  U  East  Rep,  46;  \^  Ea$t  Rep.  293;  Kinne,  January, 
1646,61. 

But  it  may  be  contended  that  if  the  testimony  was  admissible  it  could  not  avail 
the  defendant,  when  the  bill  was  in  tbe  hands  of  the  plaintiflb  as  a  bona  fide  hold- 
er for  a  valuable  consideration.  The  answer  to  this  objection  is,  that  a  promissory 
note,  or  bill  of  exchange,  according  to  the  common  law,  given  for  a  gambling  debt, 
being  void  even  in  the  hands  of  a  bona  fide  holder,  so  a  note  or  bill,  the  considera- 
tion of  which  was  for  compounding  a  felony,  is  likewise  void. — See  Boyer  vs.  Ban^p* 
tony  2  Strange  Rep.  1105 ;  Campbell  J>r.  P.  45 ;  7  T.  Rep.  475. 

The  decisions  of  the  English  courts,  made  upon  the  statute  9.  Ann,  c.  14  sect.  1, 
establish  that  a  bill  of  exchange,  or  promissory  note  given  for  a  gambling  debt  is  void 
even  in  the  hands  of  a  bona  fide  holder. — Ohitty  on  Bills,  101.  Such  was  the  law  in 
relation  to  usurious  contracts,  until  the  enactment  of  58  Geo.  III.  ch.  03,  which  de- 
clares that  bona  fide  holders  of  negotiable  securities,  without  notice  that  they  were 
given  for  usurious  consideration,  may  recover  upon  them. — Chitty  on  Bille,  692. 

A  bona  fide  holder  of  a  bill  or  note  given  for  compounding  a  felony  has  no  remedy 
on  it.  It  being  void  from  the  beginning,  it  can  never  receive  vitality  by  any  act  of 
the  parties  afterwards. 

Wherever  the  contract  is  made  illegal  and  void  by  a  provision  of  the  legislature,  it 
is  void  even  in  the  hands  of  a  bona  fide  holder.  Upon  a  contract  merely  voidable,  an 
innocent  holder  may  recover,  but  not  when  it  is  void  in  its  very  inception,  and  when 
its  illegality  follows  it  wherever  it  may  be  negotiated. — See  1  Bay  Rep.  249.  The 
innocent  holder  cannot  even  recover  on  the  bill  from  the  payee  or  maker,  or  any  of 
the  parties  to  it.  He  can  only  recover  on  the  original  consideration  which  he  paid 
for  it. 

The  defendant  may  insist  on  illegality  of  consideration,  though  some  party  between 
him  and  the  defendant  took  the  bill  bona  fide,  and  gave  a  valuable  consideration  for 
it,  and  tbe  innocent  holder  can  in  such  case  only  resort  to  the  partjr  from  whom  he 
received  the  bill,  and  then  he  cannot  recover  on  the  bill,  but  the  original  considera- 
tion.^Pofne  vs.  Trezevant,  2  Bay*e  Rep.  23 ;  Wiggins  vs.  Bush,  12  John.  Rep. 
306. 

From  the  forecoing  authorities,  clearly  applicable  as  they  are  to  the  point  in  issue, 
the  court  below  has  committed  an  error  in  ruling  out  the  defendant's  testimony,  and 
he  is  unquestionably  entitled  to  a  new  trisQ,  with  the  instructions  of  this  court  to 
admit  the  testimony. 

E.  Starngs  for  defendant  in  error. 

LoMPKiN,  Jadge,  haying  stated  tbe  f^cts  of  the  case,  proceeded  nt  ' 
l«wt ; — 
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BelieviDg,  as  we  do^  that  this  case  is  controlled  entirely  by  the  judi<- 
ciary  act  of  1799,  we  deem  it  unnecessary  to  notice  the  several  grounds 
assumed  by  counsel  for  plaintiff  in  error,  or  to  review  the  authorities  ad- 
duced in  support  of  them.     The  fundamental  policy  of  our  legislature, 
from  the  beginning,  seems  to  have  been  to  simplify  pleadings,  and  at  the 
same  time  to  promote  by  them  the  substantial  ends  of  justice.     Tbey 
hare  discarded,  therefore,  alike  the  difiusiveness  and  detail  of  the  civil, 
and  the  technical  accuracy  and  precision  of  the  comn\pn,  law.     Suits 
are  conducted  in  our  courts  by  petition  and  answer^  resembling  more  a 
proceeding  in  equity  than  any  other.     It  is  required  of  the  plamtiff  that 
he  file  his  petition  in  writing — which  shall  contain  the  charge,  allegation, 
or  demand — plainly,  fully,  and  distinctly  set  forth ;  and  of  tne  defendant, 
that  he  shall,  on  or  before  the  last  day  of  the  term  to  which  the  petition 
is  returnable,  make  his  defence  or  answer  in  writing,  which  shall  plainly, 
fully,  and  distinctly  set  forth  the  cause  of  his  defence.     And  what  is  the 
great  object  sought  to  be  secured  by  this  salutary  provision  ?     Is  it  to  . 
pervert  or  prevent  truth,  by  shrouding  it  in  technical  gibberish  as  has 
been  both  ignorantly  and  rashly  charged  ?     Never  was  folly  more  fatal 
than  to  suppose  so.    It  is  to  apprise  both  parties  what  they  will  be  called 
upon  to  meet  on  the  trial,  so  that  being  seasonably  notified,  they  may 
come  with  all  of  their  proo&  prepared  for  the  occitsion.  It  is  to  enable  the 
jury  to  know  upon  what  statements  of  facts  they  are  to  predicate  their 
investigation  and  verdict,  and  to  put  it  in  the  power  of  the  court  to  know 
upon  what  issue  it  shall  pronounce  its  judgment.     Would  not  any  relax- 
ation of  the  law  produce  surprise,  misapprehension,  and  hopeless  confu- 
sion ?     We  hesitate  not  to  assert,  that  trial  by  jury  and  the  system  of 
pleadings,  as  heretofore  practiced  in  our  State  and  based  as  it  is  upon 
the  very  nature  of  things,  will  stand  or  fall  together.  Courts  of  admiralty 
dispense  with  pleadings,  and  with  them  trial  by  jury  also.     England 
made  full  experiment  of  the  scheme  so  ingeniously  defended  by  the 
plaintiff's  attorney,  and  the  result  has  been  that  among  the  numerous 
law  reforms  introduced  of  late  into  that  kingdom,  the  judges  have  adopt- 
ed new  rules,  under  the  acts  of  parliament  passed  for  that  purpose, 
wherein  they  have  not  only  returned  to  the  good  old  paths,  which  they 
had  so  unfortunately  forsaken,  but  have,  to  render  remedial  justice  still 
more  perfect,  ^'  corrected  the  abuse  of  the  general  issue,  by  restricting  its 
meaning  and  application  to  its  original  design  and  effect." — 10  Bing, 
453,  475.     In  actions  on  bills  of  exchange  and  promissory  notes,  the 
plea  of  non  assumpsit  is  no  longer  admissible  in  England,  but  a  plea  in 
denial  must  traverse  some  particular  matter  of  fact. — Greenleaf  on  Ev. 
2  poL  7.     All  matters  in  confession  and  avoidance,  whether  going  to  the 
original  making  of  the  contract,  or  to  its  subsequent  discharge,  must  now 
be  specially  pleaded. — lb.  Such  distinctness  of  information  is  now  consid- 
ered indispensable,  on  principles  of  common  justice,  in  the  mother  country ; 
and  hear  the  natural  result  of  this  return  to  their  ''  pristine  excellence  :'' 
These  statutes  and  rules,  says  Mr.  Warren,  for  the  further  amendment 
of  the  law,  and  the  further  amendment  of  justice,  have  already  exercised 
a  most  suasible  and  benignant  influence  upon  every  department  of  litiga- 
tion, with  reference  equally  to  suitors  and  practitioners  ;  saving,  to  the 
destructive  expense  and  procrastinatioD  so  long  deplored  by  all  ; 
other,  simplifying  and  abridging  the  drudgery  of  their  labon^ 
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rendering  the  practice  of  their  profession ,  in  a  word,  more  systematic  and 
scientific  than  ever. — W arrears  Law  Studies y  14.  Shall  we  retrograde j 
by  permittiDg  the  defendant,  under  the  plea  that  he  did  not  promise  to 
pay  the  bill,  to  give  in  evidence  proof  that  it  was  founded  on  an  illegal 
consideration  ;  and  that,  too,  against  an  innocent  holder,  presumed  to  be 
altogether  ignorant  of  the  consideration  ?  Would  this  be  fulfilling  the 
reasonable  expectations  of  the  venerated  framers  of  our  Judiciary ^  in  re- 
quiring that  each  party  be  timely  and  distinctly  informed,  by  the  record 
of  the  proposition  intended  to  be  maintained  by  his  adversary,  at  the  trial, 
that  he  may  come  prepared  to  meet  it  ?  We  think  not.  Instead  of  the 
courts  receding,  our  law-makers  should  take  higher  ground  in  this  matter, 
and  require  of  the  plaintiff,  as  they  do  in  some  of  our  sister  States,  to  file  his 
replication  in  writing.  We  are  already  encountering  serious  inconveni*  ' 
ence  for  want  of  this  wholsome  enactment ;  and  our  records  stultify  us, 
whenever  they  are  exhibited  in  foreign  courts.  An  action  of  debt  b 
brought  on  a  promissory  note,  barred  on  the  face  of  it.  The  statute  of 
limitations  is  pleaded,  and  still  there  appears  to  be  a  recovery  on  the 
paper.  This  is  inexplicable  to  strangers,  who  are  uninitiated  in  the  mys- 
^ry  of  oral  replications.  So,  to  debt  on  a  bond,  the  defendant  pleads  a 
release,  to  which  the  plaintiff  verbally  replies,  it  was  given  under  duress,  ' 
and  upon  this  issue  succeeds,  although  not  a  vestige  of  it  remains  on  the 
records.  As  a  court,  we  should  feel  ourselves  inexcusably  culpable,  were 
we  to  countenance,  by  our  sanction,  evils  so  glaring,  any  further  than  we 
are  constrained  to  do  by  the  law  as  it  is,  one  jot  or  tittle  of  whtch  we  will 
in  no  wise  abate.  Much  of  our  present  practice  is  in  direct  ^contravention 
of  the  Judiciary.  Our  effort  and  aim  will  be  to  uphold  and  maintain  this 
magnificent  monument  of  legal  and  juridical  wisdom,  in  all  of  its  length 
and  breadth.  Lord  Brougham  has  been  greatly  eulogized  for  display mg 
a  reach  of  intellect  in  advance  of  his  age,  and  far  beyond  his  cotempo- 
raries  in  the  reforms  which  he  recommended  in  the  civil  and  criminal 
code  of  his  country.  Any  reader  of  his  speeches  will  discover  that  many, 
yea,  most  of  the  plans,  which  he  proposed,  were  embodied  in  our  judici- 
ary, and  had  been  in  practical  operation  for  more  than  a  quarter  of  a 
century  before.  We  should  be  recreant  to  the  highly  responsibte  trust 
confided  to  our  hands,  were  we  to  permit  the  foundations  of  this  beautiful 
(abric  to  be  undermined. 

It  is  the  opinion  of  this  court,  that  the  decision  excepted  to  is  correct 
and  ought  to  be  affirmed,  and  it  is  ordered  that  the  same  be  certified  to 
the  court  below. 
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IjOaKWOOd  M«  Bufald* 

No.  12. — ^Eleaz£r  L0CKW00D9  plaintiff  in  error,  vs.  Seaborn  J. 

Saffold,  defendant  in  error. 

The  "  eventual  condemnation  money,** '  secured  by  an  iojanctioD  bond,  10  the 
amount  ultimately  fixed,  and  settled  by  the  judgment  or  decree  of  the  court  in  the 
case. 

The  final  judgment  or  decree  of  the  court,  in  the  case  in  which  the  injunction  is 
sanctioned,  affords  the  only  legal  evidence  of  the  measure  of  damages,  to  be  recoyer- 
ed  in  a  suit  on  the  injunction  bond. 

The  defendant  in  error,  in  the  year  1832,  foreclosed  two  mortgages 
upon  personal  property,  executed  by  one  Christopher  Keenao,  and  waa 
proceeding  to  sell  the  property  by  virtue  of  the  mortgage  fi.  fas.,  when 
Keenan  filed  his  bill  in  equity,  in  Morgan  Superior  C^urt,  alleging  that 
he  had  equitable  sets  off  to  the  amount  for  which  the  mortgageshad  been 
foreclosed,  and  prayins,  among  other  things,  that  said  fi.  fas.  might  be 
enjoined,  until  the  finsd  hearing  of  the  bill.  Lockwood,  the  plaintiff  in 
error,  became  the  security  of  Keenan  on  the  injunction  bond,  given  upon 
the  filing  of  the  bill.  At  March  term,  1833,  of  said  court,  the  matter  in 
controversy  between  the  parties  was  referred  to  arbitrators  under  the  foi<» 
lowing  order  of  court. 

^'  Ordered,  that  the  whole  matter  in  controversy  between  the  parties, 
including  the  cases  pending  in  the  Inferior  Court  of  this  county,  be  re- 
ferred to  the  .arbitrament  and  award  of  Isaac  R.  Walton,  John  Robson, 
and  Isaac  Walker,  and  should  there  be  any  amount  allowed  Christopher 
Keenan,  the  complainant,  it  shall  be  credited  on  the  fi.  fas.  in  favor  of 
defendant,  Seaborn  J.  Saffold,  v«.  Christopher  Keenan,  complainant, 
which  have  been  enjoined.  It  is  further  ordered  that  the  injunction 
staying  proceedings  of  said  fi.  fas.  be  now  dissolved,  and  the  sheriff 
proceed  to  advertise  and  sell  the  property  levied  on  by  said  fi.  &8.,  sub- 
ject to  said  fi.  fas.,  and  that  the  said  arbitrators  shall  make  up  their  award 
in  sixty  days  from  the  adjournment  of  this  court,  and  deliver  the  same  to 
the  clerk  of  this  court,  who  shall  hand  a  certified  copy  to  the  Sheri^ 
and  if  their  award  be  in  favor  of  Keenan,  the  amoimt  awarded  shall  be 
allowed  by  the  Sheriff  as  a  credit  upon  said  fi.  fas.  the  remainder  collect- 
ed, and  the  referees  select  their  own  day  and  the  place  of  sitting,  and  that 
they  give  the  parties  or  their  attorneys  ten  days  notice  of  the  time  and 
place." 

The  arbitrators  made  and  returned  the  following  award :  , 

^'  In  accordance  to  a  rule  of  reference  to  us  directed  from  the  Honor- 
able the  Superior  Court  of.  said  county,  at  March  Term,  1633,  we  have 
proceeded  to  the  investigation  of  the  matter  in  dispute  between  the  par- 
ties, and  do  unanimously  award  and  decree  that  the  two  mortgage  fi.  fiia. 
issuing  from  the  Inferior  Court  of  said  county,  in  favor  of  said  Safibld  V8. 
Keenan  do  proceed  against  the  said  Keenan ;  and  we  do  further  award 
and  decree  to  the  said  Seaborn  J.  Saffold  all  the  amounts  which  may  be 
due  the  late  firm  of  Saffold  and  Keenan,  by  note,  book  account,  or  other- 
wise, and  one  hundred  and  thirty-nine  dollars  and  seventy-  nine  cents,  an 
■mt  due  by  said  Keenan  to  said  Saffold,  which  amount  we  award  and 
to  be  entered  up  against  said  Keenan  on  the  bill  in  Equity." 
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The  sheriff  proceeded  to  sell  all  the  mortgaged  property,  which  felled 
to  bring  a  safficient  sum  to  pay  off  the  fi.  fas. 

The  award  made  and  returned  by  the  arbitrators  was,  at  the  following 
term  of  Morgan  Superior  Court,  made  the  judgment  of  the  court,  and 
execution  was  required  to  issue  for  the  amount  awarded,  against  said 
Keenan  and  his  security  on  injunction. 

In  1843,  Seaborn  J.  Saffold  brought  suit  against  the  plaintiff  in  error, 
the  security  on  the  injunction  Bond,  for  the  eventual  condemnation  money, 
which  came  on  to  be  heard  before  Judge  Merriwether,  at  March  Term, 
1846,  of  Morgan  Superior  Court.  There  was  no  controversy  as  to  any- 
thing contained  in  the  award,  or  decretal  order,  except  as  to  the  sum 
which  was  the  di^rence  between  the  amount  of  the  fi.  fas.  and  the 
amount  for  which  the  property  sold,  it  baring  been  admitted  that  the  bal- 
ance of  the  decretal  order  had  been  complied  with.  The  court  below 
permitted  the  award  and  judgment,  together  with  the  mortgage  fi.  fas.  to 
go  to  the  jury  as  evidence  of  condemnaiicn  money. 

The  jury  upon  this  evidence  found  a  verdict  for  Safibld  for  the  sum  of 
$2,573  23,  this  sum  being  the  difiference  between  the  amount  of  the  fi. 
fes.  and  the  amount  for  which  the  mortgaged  property  sold. 

To  the  introduction  of  which  testimony  as  evidence  of  condemnation 
money  the  counsel  for  the  defendant  below  objected,  and  their  objection 
was  overruled  by  the  presiding  Judge,  to  whose  decision  they  have  as- 
signed as  error  in  law :  ^ 

That  the  said  court  erred  in  permitting  the  record  of  the  proceedings 
in  Equity,  and  the  mortgage  fi.  fes.  to  go  to  the  jury  as  evidence  of  con- 
dewmation  money. 

Cone  and  Reese  for  the  Plaintiff  in  Error. 

Dawson  and  Foster  for  the  Defendant. 

By  the  Court — ^Warner,  Judge. 

This  was  an  Action  instituted  on  an  injunction  bond  by  Saffold,  the 
defendant  in  error,  against  Lockwood,  the  plaintiff  in  error,  as  the  secu^ 
rity  for  one  Christopher  Keenan.  By  the  3d  section  of  the  Act  of  16th 
December,  1811,  (Prin.  Dig.  437,)  it  is  declared  :  **  No  injunction  shall 
be  sanctioned  or  granted  by  any  judge  of  the  superior  courts  of  this  State, 
until  the  party  requiring  the  same  shall  have  previously  given  to  the 
party  against  whom  such  injunction  is  to  operate,  by ,  application  to  the 
clerk  of  the  Superior  Court  for  that  purpose,  a  bond  with  good  and  am- 
ple security  for  the  eventual  condemnation  money,  together  with  all  fur- 
ther costs.'^  The  bond  in  question  was  taken  in  accordance  with  the 
requisitions  of  the  above  statute.  On  the  trial,  the  point  was  made,  as 
to  what  should  constitute  the  legal  evidence  of  the  eventual  condemna- 
tion money,  in  a  suit  on  an  injunction  bond.  We  are  of  the  opinion 
*<  the  eventual  condemnation  money,"  as  contemplated  by  the  legislature, 
is  such  only  as  may  be  ultimately  fixed  and  settled  by  i^e  judgment  or 
decree  of  the  court,  and  that  such  judgment  or  decree  affords  the  only 
legal  evidence  of  the  measure  of  damages  to  be  recovered  in  a  suit  on 
the  bond.    The  Judiciary  Act  of  1799,  providing  for  appeals,  re< 
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the  party  appealing  to  give  security  for  the  eventttal  condemnoHon  money^ 
the  uDiform  coDstruction  given  to  the  terms,  '^  eventual  condemnation 
money,"  in  that  statute,  has  been,  to  make  the  security  on  appeal,  bound 
for  the  amount  of  the  judgment  rendered,  on  the  appeal  trial.  Such 
being  the  practical  construction  given  to  the  'words  of  the  Judiciary  Act 
of  1799,  at  the  time  of  the  enactment  of  the  statute  of  1811,  it  is  quite 
reasonable  to  conclude  the-4egislature  intended  the  words  ^'  eventual  con- 
demnation money,"  in  the  latter  Act,  should  receive  the  same  construc- 
tion as  in  the  former.  The  term  *'  condemnation"  is  defined  by  Bouvier, 
in  his  Law  Dictionary,  295,  to  be  ^'  a  sentence,  or  judgment,  which  con- 
demns some  one  to  do,  to  give,  or  to  pay  something ;  or  which  declares 
that  his  claim  or  pretensions  are  unfounded."  '^Judgments  are  the  sen- 
tence of  the  law,  pronounced  by  the  court  upon  the  matter  contained  in 
the  record," — 3d  Bl.  Com.j  395.  The  "eventual  condemnation  mo- 
ney," then,  is  that  which  the  law  sentences  the  party  to  pay ;  expressed 
by  the  judgment  of  the  court,  the  legitimate  organ  of  the  law.  The  re* 
cord  in  this  case  shows,  the  parties  submitted  the  matter  in  dispute  be- 
tween them  to  arbitrators,  who  made  an  award,  which  was,  in  our 
opinion  equivalent  to  the  verdict  of  a  jury.  Upon  this  award,  the  judg- 
ment of  the  court  was  pronounced  in  the  following  words  :  "  It  appear^ 
ing  to  the  court  that  a  rule  of  reference  was  entered  into  by  the  parties 
the  last  term  of  this  court  in  this  cause,  and  it  further  appearing  that  the 
arbitrators  therein  mentioned  met  in  pursuance  thereof,  who,  after  due 
deliberation  and  investigation  of  all  the  matters  submitted  to  them, 
awarded  to  the  defendant  Seaborn  J.  SafTold  the  books  of  accounts,  and 
notes  to  the  late  firm  of  Safibld  and  Keenan,  and  the  sum  of  one  hun- 
dred and  thirty-nine  dollars  in  addiiiofij  which  award  is  now  here  in 
court.  It  is  therefore  ordered,  considered  and  adjudged,  by  the  court, 
that  said  award  be  now  made  the  judgment  of  the  court,  and  entered  of  re- 
cord accordingly :  and  that  execution  do  issue  for  the  amount  so  awarded 
against  the  principal  and  his  security  on  tn/unc/ton."  The  judgment  of 
the  court  (the  organ  of  the  law)  sentences,  or  condemns^  if  you  please, 
that  Keenan  should  pay  to  SaflTold,  in  addition  to  the  delivery  to  him  of 
the  books  of  accounts,  and  notes,  the  sum  of  one  hundred  and  twenty- 
nine  dollars,  and  that  execution  do  issue  for  the  amount  so  given  against  the 
principal  and  his  security  on  injunction  bond.  From  what  we  have  said, 
it  follows,  as  a  legal  consequence,  this  judgment  of  the  court  must  be 
taken  as  the  only  evidence  of  the  eventual  condemnation  money  in  this 
cause.  If  we  allow  ourselves  to  go  behind  the  judgment  for  evidence  of 
the  eventual  condemnation  money,  where  are  we  to  stop  ?  We  think 
the  only  safe  rule  is,  to  be  governed  by  the  judgment  alone^  in  ascertain- 
ing what  is  the  eventual  condemnation  money  in  a  cause.  We  are  there^ 
fore  of  the  opinion  the  court  below  erred  in  permitting  the  mortgage  fi. 
fas.  mentioned  in  the  record,  to  be  read  in  evidence  to  the  jury  as  evi- 
dence of  the  eventual  condemnation  money  on  the  trial  of  this  case. 
The  judgment  of  the  court  below  must  therefore  be  reversed,  and  a 
new  trial  granted. 
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BrooghUm  e«.  Badfitt. 


No.  13. — John  H.  Broughton,  Plaintiff  in  Error,  vs.  Henry  Bad- 

6ETT,  Defendant  in  Error. 

A  bill  of  8a\^  to  a  slave  cootaining  Warranty  of  Sonndnen  is  neither  at  common  law, 
by  the  Statute  of  Anne,  nor  by  oar  own  Act  of  1799,  negotiable  by  endorsement,  so 
as  to  vest  in  the  endorsee  a  right  of  action  on  the  warranty. 

The  Act  of  1799  makes  the  papers  therein  enumerated  negotiable  "  in  $uch  man$ur 
and  under  Mueh  resirietioni  as  are  prescribed  in  the  ease  of  promissory]  notes*' 
They  must  be  payable  lo  the  payees  order  or  assigns^  or  to  bearer,  as  prescribed 
by  the  Statute  of  Anne. 

Questioned,  whether  an  instrument  under  seal  can  be  transferred  by  endorsement  not 
under  seal  ? 

A  specialty  is  defined  by  Lktleton  to  be,  «*  a  bond^  Ml/,  or  such  like  instrument ;  a 
writing  or  deed  under  the  hand  and  seal  of  the  parties,** 

The  Act  of  1799  has  reference  exclusively  to  liquidated  demands ,  whether  for 
money  or  other  thing,  and  applies  to  these  instruments  alone,  which  are  for  the 
payment  of  an  ascertained  sum  of  money,  or  of  some  specific  article  or  articles  of 
property. 

It  is  not  necessary  that  there  should  be  a  recovery  upon  Broughton  in  order  to  entitle 
him  to  sue  on  the  warranty. 

This  was  an  action  of  covenant  upon  warranty  of  soundness  of  a  slave, 
tried  before  Judge  Merriwether,  in  the  Superior  Court  of  the  county  of 
Greene,  at  March  Term,  1846.  The  facts  of  the  case  are  set  forth  in  the 
opinion  delivered  by  the  Superior  Court,  to  which  the  reader  is  referred. 

John  G.  McHenry,  for  Plaintiff  in  Error. 

.The  real  efiect  of  the  decision  made  by  the  court  below,  rejecting  the  evidence 
tendered,  is  that  Broughton  has  no  right  to  maintain  the  present  action — he  having 
Msigned  his  title  to  the  slave  named  in  the  bill  of  sale,  as  well  as  all  right  to  maintain 
an  action  for  a  breach  of  warranty  for  any  unsoundness  that  may  have  existed  at  the 
time  of  the  first  purchase. 

1st.  We  maintain  that  by  Brough ton's  endorsement  to  Attaway,  of  the  original  bill 
of  sale  made  by  Badgett  to  him,  not  even  title  was  conveyed  to  Attaway.  Is  the  in- 
strument tendered  (bein^  under  seal)  such  an  one  as  could  be  transferred  or  negotiated 
at  common  law  ?  Certainly  not.  Is  any  negotiable  quality  given  to  such  instruments 
by  our  Statute  of  1799.  By  reference  to  that  statute,  it  will  be  found  that  bonds,  spe* 
"cialties,  promissory  notes,  and  other  liquidated  demands  bearing  date  since  9th  of 
June,  1791,  whether  for  money  or  other  things,  shall  be  of  e^ual  dignity,  and  be  ne- 
^tiable  by  endorsement,  in  such  manner  and  under  such  restrictions  as  are  prescribed 
in  the  case  of  promissory  notes. 

Clearly,  at  common  law,  this  being  an  instrument  under  seal,  cannot  be  transferred 
by  such  assignment  as  this,  not  under  seal.  By  our  statute  referred  to,  if  the  instni- 
ment  be  negotiable  by  endorsement,  it  must  be  under  the  restrictions  prescribed  in 
the  case  of  promissory  notes.  In  this  instrument  there  are  to  be  found  no  words  ren- 
dering the  same  negotiable ;  so  the  difficulty  at  common  law  is  not  obviated  by  any  of 
the  provisions  of  our  statute. 

The  efiect  of  the  Statute  of  '99,  goes  no  farther  than  to  vest  an  equitable  title  in  the 
transferee,  and  does  not  divest  Bronghton  of  the  legal  title.  But  admitting  for  the 
sake  of  argument,  that  by  the  endorsement  Broughton  conveyed  to  Attaway  his  title  in 
the  property,  does  the  aJienation  of  title  preclude  his  right  to  an  action  for  damages 
on  the  breach  of  warranty  ?  Clearly  not.  No  point  is  more  firmly  established,  than 
that  in  cases  of  this  kind,  damages  eanstilute  the  gist  of  the  action  ;  soundness  or 
unsoundness  is  the  question ;  and  so  soon  as  the  warranty  is  violated,  the  right  to 
the  action  for  damages  accrues^  and  even  when  the  party  hds  parted  with  the 
title  to  the  property. -^\%\  H.  Blaekstone,  17 ;  1  T.  R.,  136;  \ld  T,  A,  745;  1st 
Tauni,,  368;   Wheaton,  Sehs.' Title  Deceit, 

Again,  adnittiog  the  aswgnmunt  by  Broughton  to  AtUway  of  his  tiUe  in  the  proo»««» 
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■  tke  flricmal  bill  id  ale,  doet  tkit  ■■■j^iibiI  tiiMfw  to  Attaifmy  tke 
to  suMaa  aaTactMa,  far  aB7  braacb  ^tke  vamBly  tkil  sigkt flcscv.BMlebf 
tWcr^ia^Te&ior  toBros^Ltoof  At  coBmoQ  Uw,  tkal  beins  bc^ J  ^  f^S^  ^ ''^"'K 
n  acti  oa,  wis  nat  *a!>;«ct  natter  d  iwicumfT  How  does  it  fUnd  bj  oar  statute  of 
*9^  ?  That  itatate  il.oiri  boodi,  ipeciaitics,  promijnrT  notes,  mad  oUier  fijmdaitA 
dnmamdB  to  be  aegotiatcd  osder  woA  restrictioas  as  tbe'statate  of  Abd  pfcacfibcs  fiR* 
the  oe^ociatiag  of  pffOBMBorf  wttes.  Tikis  ititate  clearly  coBtcaiplatii  HquidmUd 
^wn^ftdj ;  iostmmeats  ^rea  for  aiooey  or  soae  specific  article,  for  such  is  the  Ua- 
Coace  of  tbe  statute  itself;  and  it  certainly  does  not  design  by  the  use  of  the  term 
$peci4dtie$,  to  admit  of  tbe  aas2e:nmeDts  of  aU  imtraments  which  are  made  iroder  seal, 
by  mere  endorsement  If  so,  deeds  to  land  are  likewise  subjects  matter  of  negotia- 
bility by  mere  endorsement.  Sach  is  not  the  meaning  of  the  statote ;  and,  deai^,  it 
does  not  contemplate  the  rendering  tbe  mete  right  to  maintain  actions  for  nnliqaidst- 
ed,  uncertain  demands  negotiable  by  mere  endorsement  Besides,  this  iostnunent 
falls  nnder  the  provisions  of  the  exception  aflBbied  to  that  statute.  What  is  the  real 
oieaning  and  import  of  the  endorsement  upon  this  instrument  ?  It  amoants  to  nodiiag 
iDore  than  a  second  biU  of  sale  by  the  first  Tendea  Broaghtoo»  in  tenor  and  effect  as 
that  made  by  the  first  vendor  to  him. 

lo  every  view  of  this  question,  I  contend,  both  at  common  law,  and  under  our 
fltatate  of  '99,  the  court  erred  in  rejecting  the  testimony  tendered. 

F.  H.  Cone  for  Defendant  in  Error. 

W.  C.  Daw0ON  in  conclusion  for  Plaintiff  in  Error. 

By  the  Court — NissBTy  Judge. 

Badgety  the  defendant  in  error,  sold  to  Broughton,  plaintiff  in  error,  « 
female  slave,  and  executed  to  him  a  bill  of  sale  for  her,  containing  a 
warranty  of  soundness.  The  plaintiff  in  error  sold  the  slave  to  one  At- 
taway,  and  endorsed  to  him  the  bill  of  sale  which  contained  the  warranty. 
The  bill  of  sale  was  under  seal,  the  endorsement  was' in  parol,  and  in  the 
following  words,  to  wit :  ''  Jan*  25th,  1844,  for  full  value  received  I  here- 
by  transfer  the  within  bill  of  sale,  made  by  Henry  Badgett  to  me,  to 
Cfheslcy  Attaway,  test.,  A.  T.  Scott,  and  signed  John  Broughton." 

After  the  sale  of  the  slave  to  Attaway,  she  proving  unsound,  as  was 
alleged,  Broughton  brought  his  action  against  Badgett  on  his  warranty 
for  damages.  In  making  out  hisxase,  tbe  plaintiff  tendered  in  evidence, 
the  bill  of  sale,  with  the  endorsement.  The  defendant  demurred  to  the 
evidence,  upon  the  ground,  that  the  endorsement  transferred  all  right,  on 
the  warranty,  to  Attaway  and  therefore,  Broughton,  the  plaintiff,  could 
not  sue.  The  demurrer  was  sustained  and  the  plaintiff  submitted  to  a 
verdict.  Upon  this  decision  the  error  is  assigned.  We  are  therefore 
oalled  upon  to  decide  whether  the  bill  of  sale  is  itself  neeotiable,  and  if 
it  is,  whether  the  endorsement  of  it  to  Attaway,  gave  to  him  a  right  of 
action  upon  the  warranty  of  Badgett  therein  contained — which  involves 
the  right  of  Broughton  to  i«ue,  for  it  is  very  clear,  that  he  and  his  trans- 
feree cannot  both  sue  Badgett  on  his  warranty. 

The  bill  of  sale  being  under  seal,  and  the  endorsement  on  it  being  by 
parol,  if  it  be  a  negotiable  instrument  at  all,  it  may  be  questioned, 
whether  it  can  be  transferred  but  by  endorsement  under  seal.  We  be- 
lieve that  this  paper,  however,  is  neither  at  common  law,  by  the  statata 
of  Anne,  nor  by  our  own  act  of  1799,  negotiable.  Tbe  endorsement  and 
delivery  of  it  to  Attawav,  is  evidence  of  title  to  the  slave,  by  which 
BrAiiirhton  is  estopped — by  virtue,  too,  of  which  Broughton  may  occupy 
^  rotetiva  pontion  to  Attaway,  whioh  Badgett  oocnpiea  to  hrn^ 
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but  no  right  of  actioQ  on  the  warranty  was .  thereby  transferred — that 
remains  with  Broaghton.  Nor  do  we  believe  that  it  was  necessary,  that 
there  should  be  a  recovery  npon  Broughton,  in  order  to  entitle  him  to  sue 
on  the  warranty.  His  rights  against  Badgett  reipain  as  they  were,  and 
are  not  afl|cted  by  the  new  relations  between  himself  and  his  vendee.  A 
chose  in  aHlon  is  not  assignable  at  common  law,  so  as  to  vest  the  legal 
title  in  the  assignee.  The  statute  of  Ann  inakes  only  such  securities  as 
are  payable  to  the  order  or  assigns  of  the  payee,  or  to  bearer,  negotiable. 
They  must  have  negotiable  words  on  their  face,  showing  the  intention  of 
the  makers,  to  give  them  a  transferable  quality. — Story  on  Billsj  75;  3 
Kenty  77.  This  paper  contains  no  negotiable  words  and  is  not,  therefore^ 
negotiable  by  the  statute  of  Ann.  By  the  act  of  1799  (  Prtn.  Dig.  426) 
the  papers  which  are  therein  made  negotiable  are  only  made  negotiable 
'^  in  such  manner  and  under  such  restrictions  as  are  prescribed  in  the  case 
of  promissory  notes."  One  of  the  restrictions  prescribed  by  the  statute 
of  Ann  is,  that  promissory  notes  must  be  payable  to  the  payee's  order  or 
assigns,  or  to  bearer.  Under  this  view  of  the  subject,  the  instrument  un- 
der review  is  not  negotiable  under  the  act  of  1799.  But  the  court  gives 
to  that  act  a  construction  which  upon  other  grounds  wholly  denies  to  this 
bill  of  sale  and  warranty  any  negotiable  quuities.  It  is  of  opinion  that  it 
was  not  the  intention  of  the  Legislature  to  include  at  all,  under  the  pro- 
visions of  the  act  of  '99,  such  an  instrument  as  this.  It  is  ar^ed  by 
counsel  for  defendant  in  error,  that  thb  paper  being  under  seal  is  a  spe- 
cialty and  is  therefore  included  in  the  words  of  the^act,  ^'  all  bonds,  snd 
other  specialties."  It  is  not  denied  but  that  this  paper  is  a  specialty, but 
it  is  denied  that  it  is  such  a  specialty  as  was  intended  in  the  words  of  the 
statute.  A  specialty  is  defined  by  Littleton,  to  be  ^*  a  bond,  bill  or  such 
like  instrument,  writing  or  deed  under  the  hand  and  seal  of  the  parties." 
Here  are  two  kinds  of  specialties  according  to  the  definition,  to  wit : 
Bonds  and  bills  and  such  like  instruments,  and  writings  and  deeds,  both  be- 
ing under  seal.  The  former  class  obviously  includes  instruments  under 
seal  for  the  payment  of  money — ^the  latter,  deeds  and  instruments  of  like 
character.  The  Legislature  meant,  no  doubt,  specialties  of  the  former 
class — ^to  which  class  this  bill  of  sale  does  not  belong,  for  it  is  not  a  bond 
or  bill  or  other  instrument  to  pay  money — but  contains  title  to  a  slave 
and  a  warranty  of  her  soundness.  The  warranty  assumes  to  pay 
nothing  ;  it  gives  only  a  right  of  action,  in  which  action,  recovery  is  de- 
pendent upon  proof  on  trial.  It  will  not  be  contended  that  a  deed  is 
negotiable  by  the  act  of  '99,  and  yet  a  deed  is  a  specialty.  By  '*  bonds 
ana  other  specialties  and  promissory  notes  and  other  liquidated  demands," 
the  Legislature  manifestly  meant  *'  liquidated  demands,"  and  no  others. 
This  construction  is  drawn  from  the  terms  of  the  act,  specifying  bonds 
and  other  specialties  and  promissory  notes,  ^^  it  enumerated  other  liquidated 
demands."  By  which  it  is  apparent  that  the  securities  previously  enu- 
merated, as  well  as  those  in  these  words  embraced,  are  meant  to  be  such 
as  assume  to  pay  an  ascertained — Uqiddated  sum  of  money.  It  is  also 
insisted  that  the  clause  in  the  statute  which  follows,  to  wit :  '^  whether 
for  money,  or  other  thing,"  is  an  enlarging  clause,  and  is  meant  to  include 
1^  kinds  of  papers  between  man  and  man,  which  the  relations  of  society 
laay  originate.  We  do  not  think  so,  but  believe  that  this  clause  was  de- 
iigiiod  to  give  negotiability  to  notes  or  bonds  for  the  payment  of  nor^^ 
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specific  article  of  property.  At  the  time  the  act  was  passed  there  was  in 
the  couotiy  but  little  money.  Commercial  operations  were  limited. 
The  conseqaence  was  that  much  of  the  business  of  our  State  was  con-* 
ducted  by  an  exchange  of  property  ;  notes  were  then  made  payable  in  the 
products  of  the  soil — as  tobacco,  indigo,  and  cotton.  Indeed  Mich  notes 
are  not  uncommon  at  this  day.  To  such  notes  and  pbligationAiis  clause 
has  reference  and  gives  to  them  negotiability. 

They  too  are  liquidated  deman£.  They  are  made  payable  In  an  as^ 
certained  and  specific  amount  of  property  or  produce,  and  are  therefore 
liquidated.  Under  no  view  of  the  subject  can  we  believe  that  the  legis* 
lature  meant  to  make  a  mere  right  of  action  negotiable.  Mr.  Broughton 
did  not,  because  if  desirous,  he  could  not,  endorse  to  Attaway  his  right  of 
action  on  this  warranty.  We  think  the  judge  of  the  court  below  erred, 
and  that  his  decision  in  this  cause  must  be  reversed. 

Act  of  1799,  section  XXV.,  referred  to  in  the  foregoing  decisioB,  it  as  follows : 
<<  All  bonds,  and  other  specialties  and  promissory  notes,  and  other  liquidated  de- 
mands, bearing  date  since  the  9tb  day  of  June,  1791,  whether  for  money  or  other 
thing,  shall  be  of  equal  dignity,  and  be  negotiable  by  endorsement,  in  such  manner 
and  under  such  restrictions  as  are  prescribe  in  the  case  of  promissory  notes.  Pro- 
vided that  nothing  herein  contained  shall  prevent  the  party  giving  an^  bond,  note,  oc 
other  writing,  from  restraining  the  negotiability  thereof,  by  expressing  in  the  body 
thereof  such  intention." — Prin,  Dig.  426. 


No.  14. — James  Thomas,  Plaintiff  in  Error,  vs.  William  M. 
Hardwick,  executor  of  Darius  Gilbert  deceased,  Defendant  in 
Error. 

By  the  laws  of  England,  as  adopted  in  this  State,  an  administrator  de  bcnia  non  cannot 
call  the  representatives  of  the  deceased  executor  or  administrator  to  account  for 
any  property  which  their  testator  or  intestate  may  have  converted  or  watted  i  nor 
can  he  claim  or  receive  anything,  but  those  goods,  chattels,  and  credits,  which 
remain  in  specie,  and  are  capable  of  being  identified  as  the  property  of  the  first 
testator  or  intestate. 

Suits  for  assets  wasted  or  converted,  may  be  brought  directly  by  creditors,  legatees, 
and  distributees. 

The  act  of  1S21,  passed  for  the  better  protection  of  the  estates  of  orphans  and  for 
other  purposes  therein  mentioned,  does  not  deprive  persons  interested  of  this  com- 
mon law  right,  but  was  intended  to  afibrd  them  additional  remedies. 

The  act  of  1816  is  necessarily  restricted  to  the  only  class  of  cases  to  which  it  applies. 

The  act  of  1845,  to  define  the  rights  and  powers  of  administrators  de  bonu  non*  does 
not  extend  to  suits  brought  and  prosecuted  to  judgment  before  its  pMnge^  to 
make  it  available  in  cases  instituted  since,  would  it  not  be  necessary  for  Uie  re- 
moved executor  or  administrator,  or  representatives  of  a  deceased  executor  or  ad- 
ministrator, to  plead  and  prove  that  he  had  fully  accounted  with  the  administrator 
de  bonu  non  ?    (Qvere.) 


An  action  of  debt  was  commenced  by  James  Thomas  against 
Tilbert,  to  the  Febraary  term,  1840,  of  the  Inferior  Court  of  Hspcook 
aniy.    At  the  August  term  thereafter^  the  dealh  of  the  defendattl 
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suggested.  At  the  August  terniy  1842,  William  M.  Hardwiok,  as  ex- 
ecutor of  Gilbert,  was  made  a  party  to  the  suit,  and  pleaded  pkne  admin-' 
isiramt  prater.  At  the  February  term  next  ensuing,  he  confessed  judg- 
ment to  the  plaintiff  for  the  amount  of  his  demand  with  liberty  of  appeal. 
An  appeal  was  entered.  At  the  October  term,  1843,  of  the  Superior 
Court,  Hafdwick  pleaded  in  abatement  of  the  action,  that  since  the  last 
continuance  of  the  cause,  his  letters  testamentary  had  been  revoked,  and 
he  removed  from  his  executorship,  by  the  court  of  ordinary  of  Hancock 
County.  The  plaintiff  demurred  to  the  plea.  The  demurrer  was  over- 
ruled by  Judge  Sayre,  at  the  April  tenn,  1846,  who  decided  that  the 
case  was  controlled  by  the  act  of  1821,  which  declares,  that  upon  the 
revocation  of  letters  testamentary,  suits  by  or  against  the  executor  shall 
not  abate  by  reason  of  the  removal  of  the  executor,  but  the  removal  be* 
ing  suggested  of  record,  a  scire  factaa  may  issue  to  make  the  successor  a 
party  to  the  suit,  at  any  time  after  the  appointment  of  the  successor,  and 
that  the  plaintiff  was  shut  in  to  this  course.  He  further  held,  that  the 
administrator  de  bonis  non  had  a  right  to  maintain  an  action  against  the 
displaced  executor  for  all  the  assets  which  had  come  into  his  hands,  and 
that  the  act  of  the  last  General  Assenfbly  was  only  declaratory  of  this 
pre«existinff  right.  To  this  opinion  of  the  circuit  judge  the  plaintiff  ex- 
cepted, and  this  writ  of  error  is  brought  to  reverse  it. 

James  Thomas,  in  propria  persona. 

I  maintain  that,  at  common  law*  the  administrator  de  bonis  non  can  hare  no  action 
against  the  executor,  Hardwick,  for  anythins  administered  hy  him,  when  the  same  is 
not  as  the  testator  left  it,  as  when  property  has  been  changed  into  money,  or  where 
a  waste  has  been  committed. — Lovelaaa  on  Wills,  101 ;  Curtis  vs.  Vernon ;  3  T. 
i7.  987  ;  1  Williams  on  Exra,  594  ;  1  CHll  and  John.  270 ;  5  Randolph,  51 ;  1  Bar. 
and  KAr,  Dig.  552-3-4. 

Such  suits  I'or  assets,  wasA^d  or  converted,  may  be  brought  directly  by  creditors, 

legatee*  or  distributees.— «  Randolph,  51 ;  Loselass  en  Wills,  302 ;  Wmt.  off.Exr.  87. 

Ad  executor,  having  administered,  is  compelled  )d  undergo  the  burthen  of  executor* 

and  also  may  be  sued  as  executor,  though  he  cannot  sue  others,  because  be  has  not 

the  will  under  the  ordinary  seal. — Vnd. 

But  admitting  the  right  of  administrator,  de  bonis  nomi  to  brin^  his  action  against 
the  executovremoved  for  misconduct,  yet  first  at  common  law,  it  is  the  right  of  a 
creditor,  legatee  or  distributee  to  sue  the  executor  so  removed,  and  nothing  but  a  plea 
of  transfer  of  all  the  assets,  to  the  administrator  de  bonis  non,  will  discnarge  him ; 
and,  2d,  that  after  action  brought,  if  removed,  this  plea  will  not  avail  the  original 
sxacator.     To  support  the  first  position,  see  2  Wilhatne  on  Exre.,  1 1 96 ;  Ibid.  373 ; 
Keble  vs.  KAle,  Hob.  49.    To  support  the  2d  position,  see  Curtis  vs.  Vernon,  3 
T.  XL  578, 
A  removal  is  not  a  discharge  of  existing  liability. — 2  Bailetfe  Rep,  481. 
Oor  statute  nowhere  declares  the  action  ehall  abate  ;  it  expressly  declares  it  shall 
not  abate.     It  nowhere  declares  the  plaintiff  shall  make  the  administrator  de  bonis 
Dpo  a  party ;  it  only  declares  the  plaintiff ntoy  make  him  a  party. 

Our  statute  changes  the  common  law,  as  to  plainti£&,  by  declaring  their  actions 
shall  not  abate ;  it  gives  a  right  to  recover,  in  the  administrator  de  bonis  non  ;  it 
does  not  change  the  common  l&w,  as  to  defendants,  by  absolving  them  from  any  fixed 
liabilitVt  hat  merely  gives  an  additional  remedy  to  plaintifls,  which  they  did  not  have 
at  common  law*  by  pursuing  the  fund,  either  in  the  hands  of  the  original  executor,  or 
in  the  hands  of  the  administrator  de  bonis  non. 

The  statute  of  181G  can  have  no  bearing  on  the  question,  because,  1st,  in  the  lan- 
eoaf  e  of  the  statute,  it  does  not  embrace  the  case  at  bar ;  2d,  because,  if  it  does 
^m£^u^  tha  case  at  bar,  in  its  language  or  spirit,  the  act  would  t>e,  to  that  extent, 
».!!^[^^ tiooal,  being  eoatravy  ta  the  Utla  of  the  act.    The  act  is  "  An  act  to  '^-'^ 
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rize  tba  geveral  coarts  of  ordiiuurj,  in  this  State,  to  appoint  thoir  clerks  adminittni- 
torSf  de  boais  non,  in  certain  causes.'* 

Dawson  and  McHenrt  for  Defendant. 

Lumpkin,  Judge,  having  stated  the  facts  of  the  case,  prSceeded  to 
deliver  the  opinion  of  the  court. 

We  are  met  tn  Unune  by  the  assertion  of  the  Circuit  Judge — that  the 
Act  of  1845,  giving  by  implication  to  an  administrator  de  bonis  uonj  the 
power  to  call  upon  a  removed  executor  or  administrator,  or  the-represen- 
tative  of  a  deceased  executor  or  administrator,  to  account  for  assets  pre- 
viously wasted  or  converted,  was  only  declaratory  of  a  right  previously 
existing.  Is  this  so  ?  We  think  not.  It  is  needless  to  go  into  the 
history  of  administrators ;  suffice  it  to  say  that  in  thb  State,  the 
power  of  appointing  and  superintending  the  conduct  of  them  is  as* 
signed  to  our  Courts  of  Ordinary ;  and  that  we  have  copied  in  the  main, 
the  statutes  of  31  £dw.  III.,  Ch.  2d ;  and  21  Hen.  VIII.,  Ch.  3d. 

An  administrator  de  bonis  non  has  not  full,  complete,  and  original  juris- 
diction. He  is  appointed  to  finish  a  business  already  begun,  and  in  most 
cases  partially  performed.  He  is  an  administrator  de  bonis  non  admims-- 
trails  J  viz.,  of  the  assets  not  already  administered ;  Ifke  all  other  trustees 
his  authority  is  derivative,  and  he  cannot  transcend  his  commission. 
His  office,  therefore,  ex  vilerminij  confers  upon  him  no  riglit  to  sue  for 
assets  which  have  been  previously  administered.  An  administrator  de 
bonis  non  is  entitled,  says  Bacon,  {Title  Exs.  and  Admins.  B.  2,) 
to  all  the  goods  and  personal  estate,  such  as  terms  for  years,  household 
goods,  &c.,  which  remain  in  specie^  and  were  not  administered  by  the 
first  executor  or  administrator,  as  also  to  all  debts  due  and  owing  to  the 
first  testator  or  intestate.  {Salk,  306;  Skinner^  143;  Bos.  and 
Ptf/.  310.)  • 

Also  it  is  holden,  continues  the  same  authority,  that  if  an  executor  re- 
ceives money  in  right  of  the^estator,  and  lays  it  up  by  itself  j  and  dies 
intestate,  that  this  money  shall  go  to  the  administrator  de  bonis  non^ 
being  as  easily  distinguished  to  be  part  of  the  testator's  effects  as 
goods  in  specie.  But  if  A  dies  intestate,  and  his  son  takes  out  adminis- 
tration to  nim  and  receives  part  of  a  debt,  being  rent  arrear  to  the  intes- 
'  tate,  and  accept  a  promissory  note  for  the  residue,  and  then  dies  intestate, 
this  acceptance  of  the  note  is  such  an  alteration  of  the  property  as 
vests  it  in  the  son,  and  .therefore  at  his  death  it  shall  go  to  his  cnfntintf- 
tratOTj  and  not  to  the  administrator  de  bonis  non^  (Barker  vs.  Talcoit^ 
Vemony4S3;  2  Vent,  362;  RoLAb.SBO.)  It  would  seem,  then,  that  the 
only  question  to  settle  is  this.  What  constitutes  an  administration  of  the 
assets  so  far  as  the  administrator  de  bonis  non  is  concerned  ?  I  annex 
this  qualification  to  the  inquiry,  because  to  administer — so  far  as  the  ad« 
ministrator  de  bonis  non  is  concerned — is  one  thing,  and  to  administer  ftdly^ 
80  far  as  creditors  of  the  estate  are  interested,  is  quite  another,  and  a  dif- 
ferent thing.  And  yet  we  fear  that  this  distinction  has  been  too  often 
overlooked  and  disregarded,  and  has  given  rise  to  most  of  the  mis- 
apprehensions which  prevail  upon  this  subject.  To  administer  goods^ 
Sen,  is  to  alter^  change^  or  conrtert  them.     Where  lands  and  negroes  nte 

Id  by  order  of  the  Court  of  Ordinaiyi  or  perishable  proper ty,  by  the 
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of  the  party  himself,  they  are  admniHered  so  far  as  the  successor  is  con- 
cerned. He  cannot  maintain  an  action  for  them  ;  of  course  the  prede- 
cessor is  liable  for  their  proceeds  to  creditors,  legatees  and  distributees. 
If  an  executor  or  administrator  be  removed,  or  die,  having  on  hand  in 
Jdnd  a  portion  of  the  original  assets,  these  could  be  sued  for  and  recov- 
ered by  the  administrator  de  bonis  non.  These  principles  are  clearly  es- 
tablished by  a  train  of  decisions  commencing  seversd  centuries  ago  in 
England,  and  coming  down  to  our  own  time  in  this  country,  (Duce  vs. 
BayHeyFr€em.j4e2;  2Ler.,  100;  1  Fcn/r.,275;  3i2€&.,298,427,463, 
495,  549, ;  3  J?ac.,  19,  20 ;  2  Leighy  512,  525 ;  1  Gill  and  John.  Rep.y 
270  ;  9  Leighy  580.) 

Suppose  the  assets  of  the  estate  have  been  exhausted,  and  misapplied 
by  the  payment  of  debts  of  inferior  degree  before  those  of  a  superior, 
will  it  be  pretended  that  an  administrator  de  bonis  non  could  maintain  an 
action  against  his  predecessor,  or  the  estate  of  such  predecessor,  for  this 
devMtavit  7    Such  a  precedent  or  principle  is  not  to  foe  found. 

The  statute  o£  30  Charles  IL  Ch.  7,  explained  and  perpetuated  by  the 
4/A  and  5ih  of  WUHam  and  Mcwtfy  expressly  declares  in  its  preamble — 
that  executors  and  administrators  of  executors  and  administrators  for 
want  of  privity,  were  not  before  answerable,  nor  could  be  sued  for  debts 
due  by  the  first  testator,  or  intestate — notwithstanding  such  executors  or 
administrators  had  wasted  the  estate  of  the  first  testator  or  intestate  ;  and, 
to  remedy  this  evil,  it  makes  such  second  executors  or  administrators 
chargeable.  How  ?  To  the  administrator  de  bonis  non  ?  No  ;  but 
chargeable  in  the  same  manner  as  the  first  executor  or  administrator 
should,  or  might  have  been  ;  that  is  directly  to  the  creditors, —  Wemickh 
admr,  vs.  McMurdoy  5  Ran, ;  1  Sandy  219  note  E.  In  the  Virginia  case 
from  which  the  foregoing  exposition  of  the  British  Statutes  is  quoted, 
the  Ck)urt  of  Appeals  boldly  challenge  the  production  of  a  single  case — 
the  dictum  of  a  single  judge,  or  the  assertion  of  any  elementary  writer 
— that  the  administrators  de  bonis  non,  either  at  law  or  in  equity,  can  sup- 

Sort  an  action,  or  file  a  bill  for  account  tfgainst  the  representatives  of  a 
efaulting  executor  or  administrator.  Thus  stood  then  the  English  law  as 
adopted  in  this  country.  Let  us  see  how  far  the  statutes  passed  by  the 
General  Assembly  in  1816, 1821  and  1845  have  affected  the  doctrine. 

As  to  the  first  of  these  acts,  it  is  enough  to  say,  that  the  case  under 
consideration  does  not  fall  within  it.  It  provides  for  one  class  of  cases 
only,  and  that  is  where  the  administrator  or  administrators  die,  and 
the  administrator  de  bonis  non  cannot  be  granted  from  the  incapa-- 
bility  of  the  persons  applying  to  give  the  security  required  by  law,  or 
when  the  persons  appointed  refuse  to  give  such  security.  To  remedy 
tins  em/ that  act  was  passed.  Should  a  question  ever  originate  under  the 
second  «ec(ton,  its  validity  may  well  be  doubted,^ under  that  clause  in  the 
17th  Section  of  the  first  article  of  the  constitution  which  forbids  the  pas- 
sage of  any  law  or  ordinance  containing  any  matter  different  from  what  is 
expressed  in  the  title  thereof.  What  was  the  mischief  intended  to  be  re- 
dressed by  the  act  of  1821  ?  It  fully  explains  its  own  object.  Doubts 
had  arisen  under  the  previous  legislation  of  the  State  as  to  the  power  of 
the  courts  of  ordinary  to  remove  executors,  administrators  and  guardians, 
from  their  respective  trusts,  where  the  authority  had  not  been  expressly 
given,  to  the  iojary  of  the  estates  of  orphans  and  the  delay  of  justic 
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Therefore, /cr  the  better  protection  of  the  ettaie*  ef  oi^fciBi,  mod  to  pre- 
▼eot  the  delay  of  justice,  it  is  enacted,  that  whenever  it  shall  come  to  the 
koowiedge  of  the  court  of  ordinary  that  any  gnardiao  or  executor  or  ad- 
ministrator shall  waste,  or  in  any  oaaoner  mismanage,  the  estate  of  any  or- 
phan, or  deceased  person,  or  does  not  take  due  care  of  the  education  and 
maintenance  of  such  orphans,  (^^ox  '^  deceased  person  ; "  reptated^  of 
course^  by  mi$take^)  according  to  his,  her  or  their  circumstances  ;  or  where 
such  guardian,  executor  or  administrator,  or  their  securities,  are  likely  to 
become  insolrent ;  or  where  such  executor,  administrator  or  guardian  shall 
fail  to  make  returns  within  the  time  prescribed  by  law,  &c. ;  such  guard- 
ian, executor  or  administrator  shall  be  cited  to  appear,  and  investigatioii 
had  of  their  actings  and  doings,  and  the  court  is  empowered  to  revoke  the 
trust  already  confided,  and  pass  such  further  order  as  it  may  think  ^t  and 
expedient.     And  upon  the  revocation  of  such  letters  testamentary,  letten 
of  administration,  and  guardianship,  it  is  declared  that  suits  by  or  against 
either  shall  not  for  this  cause  abate  ;  but  the  removal  being  suggested  oa 
the  record,  a  scire  /aci€U  may  issue  to  make  the  successor  of  such  re- 
moved person  a  party,  at  any  time  after  the  appointment  and  qualificatioD. 
In  scanning  the  whole  of  this  Act,  would  the  thought  ever  occur  that 
it  was  designed  to  confer  any  benefit  upon  a  trustee  who  had  been  re- 
moved by  the  proper  authority  from  his  office  for  misconduct  ?    To  tole- 
rate such  a  plea  in  abatement  interposed  by  him,  would  be,  most  empha- 
tically, to  allow  him  to  take  advantage  of  his  own  wrong :  Nemo  allegam 
9uam  turpitudinam  audiendus  eat.    He  is  punished  by  tne  Ordinary  for  a 
breach  of  the  trust  confided  to  him,  by  the  revocation  of  his  letters,  and 
he  now  seeks  to  shelter  himself  under  that  sentence  of  condemnation  from 
liability  already  incurred  ;  and  that,  too,  without  pretending  by  his  plea 
that  since  his  removal  he  has  accounted  with  his  successor  for  the  efiects 
with  which  he  is  chargeable.     The  Act  of  182^  was  not  passed  for  the 
protection  of  delinquent  trustees  ;  it  did  not  rep&l  the  common  law,  bat 
was  intended  to  afibrd  additional  remedies,  and  especially  to  prevent  delay 
in  the  pursuit  of  rights  which  had  already  accrued.     It  is  argued  that  un- 
less the  proper  representative  is  made  a  party  to  the  action  pending, 
no  one  else  would  have  the  means  or  the  inclination  to  ascertain  whether 
the  demand  sued  upon  was  proper  or  not.     This  is  true  in  all  sdits  against 
executors  de  son  /orf,  and  where  the  attempt  is  made,  as  in  the  case  under 
discussion,  to  charge  the  defendant  personiUiyj  the  instinct  of  self-preser- 
vation will  be  the  most  satisfactory  guaranty  against  a  wrongful  recovery. 
We  will  not  say  either  how  far  an  administrator  de  bonis  non  might  not 
make  himself  a  party  by  interpleading y  should  it  be  deemed  necessary  for 
the  protection  of  the  estate. 

When  an  improper  administration  has  been  revoked,  (and  the  removal 

of  an  executor  is  strictly  aoalagous,)  a  creditor  may  sue  the  displaced 

administri^tor,  and  he  can  only  defend  himself  by  showing  that  he  has 

legally  administered  all  of  the  assets,  except  those  delivered  over  to  the 

succeeding  administrator  or  executor,  and  if  any  remain  in  his  hands  not 

delivered  over,  or  if  he  has  committed  a  devastavit  by  paying  debts  of 

inferior  before  those  of  a  superior  dignity,  the  creditor  will  recover.— 6 

Hep.  18,  b.  Packman^s  case  ;  11  Ftn.  Abr.  119^  pL  5  aifinr.  of  Wenkk 

McMufdoy  83,  84. 
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1845.  It  is  suggested  by  a  gentleman  at  bar  that  the  passage  of  this 
statute  was  procured  to  meet  a  particular  case,  (not  the  one  before  us.) 
We  know  nothing  to  justify  such  an  insinuation.  It  may  have  been  dic- 
tated by  the  purest  patriotism,  and  with  an  eye  single  to  the  public  weal. 
As  it  is  calculated,  however,  to  delay  creditors,  legatees,  and  distributees, 
by  compelling  them  to  wait  until  the  accounts  between  the  administrator 
de  bonis  non  and  his  predecessor,  or  the  representatives  of  liis  predeces- 
sor, can  be  adjusted,  at  the  end  perhaps  of  a  protracted  litigation ;  to 
defeat  the  successful  operations  of  their  just  claims,  by  requiring  it  to  be 
done  through  the  intervention  of  one  whose  interest  might,  and  probably 
often  would,  be  adverse  to  theirs  and  coincident  with  that  of  bis  nominal 
adversary  ;  to  lessen  the  ultimate  security  by  multiplying  the  agencies 
through  which  the  estate  is  to  be  settled  ;  and  to  diminish  the  assets,  by 
taxing  commissions  in  favor  of  every  successor  through  whose  hands 
they  should  pass  ;  we  repeat  that  for  these  and  many  other  reasons  we 
should  construe  strictly  the  Act  of  1845,  did  it  become  necessary  in  this 
case,  as  it  obviously  does  not.  The  plaintiff's  right  of  action  had  accrued 
previous  to  its  passage  against  Hardwick,  the  executor.  He  had  prose- 
cuted his  claim  to  judgment,  charging  the  defendant  personally  with  the 
debt.  It  is  not  in  the  power  of  the  Legislature,  we  apprehend,  to  divest 
him  of  a  right  thus  far  perfected. 

Clearly  convinced,  then,  as  we  are,  that  an  administrator,  de  boms  non, 
has  no  right  at  common  law  to  call  to  account  the  representative  of  a 
deceased  executor  or  administrator,  for  a  waste  or  misapplication  of  the 
assets  ;  that  the  Act  of  1816  and  1845  do  not  embrace  the  present  case : 
and  that  the  right  which  the  creditor  had  to  proceed  against  a  displaced 
executor  or  administrator  for  the  goods  wasted  or  converted,  was  not 
taken  away  by  the  Act  of  1821 ;  but  that  under  it  he  might  still  proceed 
against  the  executor,  or  administrator,  and  reach  the  fund  in  his  hands, 
as  if  his  authority  had  not  been  revoked  ;  or  substitute  the  administrator, 
de  bonis  non,  at  his  election ;  our  judgment  is  that  the  court  below  erred 
in  overruling  the  demurrer  to  the  defendant's  plea— especially  as  the  plea 
does  not  aver  as  it  should  have  done — that  the  defendant  had  duly  admin- 
istered all  of  the  assets  which  came  to  his  hands  except  what  he  had 
delivered  over  to  the  succeeding  administrator.  It  is  ordered,  therefore, 
that  the  judgment  below  be  reversed,  and  that  the  plaintiff  in  error  do 
recover  his  cost. 
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No.  15. — The  Justices  of  the  Inferior  Court  of  the  county  of 
Morgan  as  a  Court  of  Ordinary  for  the  use  of  Wilson  Woods, 
plaintiff  in  error,  vs.  William  Woods  and  John  Vason,  de- 
fendants in  error. 

The  Court  of  Ordinary  has  no  power  to  discharge  a  security  to  a  guardian's  bond» 
from  a  liability  which  the  guardian  has  already  incurred. 

In  a  suit  against  the  discharged  security  on  the  guardian's  bond,  the  plaintifT  must 
prove  affirmatively  some  default  or  act  of  malfeaaanee  on  the  part  of  the  guardian, 
prior  to  the  discharge  of  the  se'mrity,  which  in  law  would  constitute  a  breach  of 
the  bond.  Evidence  of  the  bare  reception  by  the  guardian  of  his  ward's  estate, 
and  nothing  more,  is  insufficient  to  charge  such  security. 

The  dischar|B;ed  security  of  a  guardian  is  only  released  from  the  future,  not  from  the 
paatt  liabilities  of  his  principal.  The  substituted  security  is  liable,  both  for  the 
past  and  future. 

In  this  action  the  security  pleaded  and  proved  his  discharge  by  the  Court  of  Ordinary. 
It  was  therefore  incumbent  on  the  plaintiffs  to  reply  by  proof,  some  d^ault  or 
malfeasance  on  the  part  of  the  guardian  amounting  to  a  breach  of  the  bond ;  for, 
althouel)  the  Judiciary  Act  of  Georgia,  of  1799,  abolishes  special  pleading — pro- 
vides that  the  declaration  and  answer  shall  be  sufficient  to  carr^  a  case  to  the  jury, 
without  any  replication  or  other  course  of  proceedings — yet  it  docs  not  dispense 
with  the  proof  required  by  law  on  the  trial. 

This  was  an  action  of  debt  on  a  guardian's  bond,  tried  before  Judge 
Merriwether,  in  the  Superior  Court  of  the  county  of  Morgan,  at  March 
Term,  1846. 

On  the  5th  of  December,  1835,  the  defendant  in  error,  William  Woods, 
was  appointed  guardian  of  Wilson  Woods  and  Augustus  Woods,  orphans 
of  James  Woods,  deceased,  and  gave  bond  with  one  John  Woods  and  the 
defendant,  John  Vason,  as  his  securities.  On^he  25th  of  November, 
1839,  he  gave  new  bond,  with  John  Woods  and  James  Barfield  as  his 
securities,  as  guardian  for  Wilson  Woods,  (for  whose  use  the  above  actioo 
was  brought  on  the  first  bond,)  conditioned  that  he  should  do  and  perform 
all  the  duties  of  guardian  for  the  person  and  property  of  the  said  Wilson 
Woods  as  the  law  required,  &c. ;  and  was  qualified  anew  in  the  Court  of 
Ordinary.  It  appears  that  the  following  order  was  then  granted  by  the 
Court  of  Ordinary  (to  wit)  on  the  25th  of  November,  1839 : 

^'  On  application,  William  Woods  gave  new  bond  and  approved  security, 
as  guardian  of  Wilson  Woods,  and  it  is  ordered  that  John  Vason  be  dii- 
charged  from  all  further  liability  as  security  on  the  bond  of  William 
Woods  as  guardian  of  Wilson  Woods  and  Augustus  Woods." 

William  Woods,  the  guardian,  and  his  securities  on  the  second  bond,  be- 
come insolvent ;  John  Woods  died  insolvent,  and  there  being  no  repre- 
sentative to  him,  the  suit  was  brought  against  the  defendants  in  error, 
alleging  a  general  breach  of  the  conditions  of  the  bond. 

The  defendant  pleaded,  specially,  the  giving  of  the  new  bond  on  the 
25th  of  November,  1839,  and  the  discharf^e  of  Vason  by  the  Court  of 
Ordinary  from  further  liability  as  security  on  the  first  bond,  (the  subject 
of  the  suit,)  in  bar  of  the  plaintifi^s  action. 

The  trial  proceeded,  and  the  counsel  for  plainttfis  aflter  introducing  the 

>d,  and  an  exemplification  from  the  Court  of  Ordinary,  exhibitu^  m 
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return  made  by  William  Woods,  as  guardian  of  Augustus  Woods  and 
Wilson  Woods,  acknowledging  the  receipt  by  him  of  $2,795  12  on  the 
2dth  of  December,  1837,  closed  their  case. 

The  defendants  in  error  then  tendered  in  evidence,  in  support  of  their 
defence,  the  new  bond,  and  the  records  of  the  Court  of  Ordinary  aforesaid 
of  the  discharge  of  the  defendant  Vason.  To  all  which  the  plaintiff's 
counsel  demurred,  on  the  ground  that  the  evidence  tendered  furnished 
no  legal  bar  to  the  plaintiff's  right  to  recover ;  whereupon  the  court  be- 
low overruled  the  demurrer  and  admitted  the  evidence,  deciding  that  the 
same  was  a  bar  to  the  plaintiff^s  right  to  recover,  for  the  following  rea- 
sons: 

1st.  Because  the  records  of  the  Court  of  Ordinary,  when  taken  together, 
did  not  show  that  Woods'  guardian  had  ever  been  removed  by  the 
court,  either  on  his  own  application,  or  that  of  his  securities. 

2d.  That  a  fair  interpretation  of  the  record  showed  that  new  securities 
only  had  been  given. 

3d.  That  by  the  execution  of  the  new  bond  by  the  securities,  and  the 
acceptance  of  it  by  the  Court  of  Ordinary,  the  securities  on  the  former 
bond  were  discharged,  and  the  latter  securities  were  alone  liable. 

To  which  decision  in  the  court  below,  and  the  reasons  given  therefor, 
the  plaintiffs  in  error  excepted,  and  have  assigned  for  error, 

1st.  The  court  below  erred  in  permitting  the  exemplification  of  the 
record  from  the  Court  of  Ordinary,  offered  in  evidence  by  the  defendants, 
to  go  to  the  jury,  because  the  same  contained  no  evidence,  that  the  de- 
fendant Vason  was  ever  legally  discharged  from  his  liability  on  said  bond, 
On  which  the  action  was  brought,  inasmuch  as  no  petition  was  ever  ex- 
hibited to  said  Court  of  Ordinary,  and  no  citation  ever  issued  iD>  terms  of 
the  law,  previous  to  the  passing  of  said  order,  discharging  the  defendant 
Vason  from  further  liability. 

2d.  Admitting  that  ftie  order  of  the  Court  of  Ordinary,  and  the  giving 
of  the  new  bond,  did  discharge  the  defendant  Vason  from  further  or  future 
liability,  the  court  below  erred  in  deciding  that  it  discharged  him  from 
his  liability  for  funds,  that  the  defendant  Woods,  had  received  as  guard- 
ian, previous  to  the  passing  of  said  order,  and  previous  to  the  execution 
of  the  second  bond. 

3d.  The  court  below  erred  in  deciding  that  by  the  execution  of  the 
new  bond  b}'  the  defendant  Woods  apd  his  securities,  and  the  acceptance 
of  it  by  the  Court  of  Ordinary,  the  securities  to  the  first  bond  were  dis- 
charged from  all  liability  whatever ;  and  that  the  securities  on  the  last 
bond  were  alone  liable  for  the  acts  of  the  defendant  Woods,  from  the 
commencement  of  the  guardianship  : — 

4th.  The  court  below  erred  in  deciding  that  the  order  of  the  Court  of 
Ordinary,  discharging  the  defendant,  Vason,  from  further  liability,  dis- 
charged him  from  any  liability  at  all,  either  past  or  future. 

^feh.  The  court  below  erred  in  deciding  that  it  was  within  the  power  of 
the  Court  of  Ordinary  to  discharge  the  defendant,  Vason,  from  liabilities 
he  had  incurred  as  security  for  Woods  as  guardian,  previous  to  the 
passing  of  said  order  of  discharge. 

F.  H.  Cone,  for  plaintiff  in  error. 
The  discharge  of  Vason,  it  is  presumed,  took  place  under  the  provisions  of  the?'*' 
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of  the  Legislatare,  although  there  is  no  evidence  that  any  petition  was  made,  or  citm- 
tion  issued.^PWn.  J}ig.  228,  232,  237, 241,  245 ;  Hotchkin,  471.  It  does  notappear 
from  the  records  of  the  Court  of  Ordinary  under  what  provisions  of  these  statutes  the 
new  bond  was  taken. 

The  plaintifis  in  error  contend,  that  the  taking  of  the  new  bond  did  not  discharge 
the  securities  to  the  first  bond,  for  any  moneys  then  in  th^  guardian's  hands. — Shtltcn 
T».  Cureton,  3  MeCord*$  Rep.  417;  Trimmier  vs.  TVat/,  2  Bailey*$  Rep,  480; 
Waterman  vs.  Bistham  and  Hudson,  2  HUFb  Law  Rep,  512 ;  1  Bailey,  334 ;  Field 
vs.  PeloU  1  MeMuilan*$  Rep.  in  Equity^  370-1 ;  Richards.  Law  Rep.  507 ; 
6  Randolph  Rep.  444  ;  1  Broekenbrough  Rep.  256  ;  9  Wheatoti,  720 ;  12  t6.  505. 

The  Legislature  could  not  authorize  the  court  to  discharge  the  securities  from  a 
liability  already  incurred.  It  would  impair  tha obligation  of  a  contract— 4  Whea- 
ton,  518 ;  6  i6.  131  ;  3  Mason  C.  C.  Rep,  88. 

* 

Dawson,  Reese,  and  Foster,  for  defendanis  in  error. 
Bif  the  Court — Warner,  Judge. 

This  action  was  instituted  on  a  guardian's  bond,  executed  hj  William 
Woods  as  principal,  and  John  Vason  as  security,  containing  the  following 
condition :  ^'  Whereas,  the  said  William  Woods  is  this  day  appointed 
,  guardian  of  Wilson  Woods  and  Augustus  Woods,  orphans  of  James 
Woods,  deceased :  now  if  the  said  William  Woods  do  well  and  truly 
perform  and  demean  himself  as  guardian  as  aforesaid  agreeably  to  letters 
of  guardianship  bearing  even  date  herewith  and  agreeable  to  law  in  such 
cases  made  and  provided,  then  this  obligation  to  be  void,  otherwise  to  re* 
main  in  full  force  and  virtue  in  law." 

This  action  is  brought  for  the  use  of  Wilson  Woods  alone — the  ques- 
tions involved  in  this  case  are  important,  not  only  to  the  defendant,  but 
to  the  community  at  large ;  and  we  have  given  them  that  consideration, 
which  their  importance  would  seem  to  demand.  The  guardian's  bond  to 
which  Vason  became  security,  was  executed  on  the  6th  of  December, 
1835.  On  the  25th  of  December,  1837,  William  Woods,  the  guardian, 
charges  himself  in  his  return  to  the  Court  of  Ordin^y,  with  the  reception 
of  money  belonging  to  his  wards,  to  the  amount  of  2,795  12.  On  the  26th 
November,  1839,  John  Vason  was  discharged  from  his  s^curityship  on  the 
first  bond,  and  a  new  bond  given,  with  John  Woods  and  James  Barfield, 
securities.  It  also  appears  from  the  record  in  this  case,  that  Wiliiani 
Woods,  the  guardian,  and  his  secnrities  on  the  second  bond,  are  ti»o/reiil. 
The  first  ground  of  error  assigned  by  the  plaintiff,  as  to  the  fact  of  there 
being  no  petition,  and  citation  to  the  Court  of  Ordinary,  for  the  discharge 
of  Vason,  the  security,  prior  to  the  granting  the  order  of  discharge,  was 
virtually  abandoned  by  the  plaintiff's  counsel  in  the  argument,  and,  we 
think,  properly  abandoned ;  therefore,  it  is  not  necessary  for  us  now  to 
consider  it.  The  rights  and  liabilities  of  the  respective  parties,  growing 
Out  of  the  discharge  of  Vason,  the  security,  by  the  Court  of  Ordinan^is 
the  great  question  in  this  case,  and  one  which  we  are  free  to  admit  SHtit 
altogether  clear  of  difficulty. 

Anxious,  however,  to  establish  a  rule  of  decision  for  our  future  guid* 

ance  in  all  similar  cases,  we  have  carefully  examined  the  general  princi* 

^-"s  of  the  common  law,  as  well  as  the  decisions  of  the  courts  in -a  sister 

*e.  where  there  is  a  statute,  similar  to  our  own,  providing  for  the  dis- 

of  securities  to  administrator's  and  guardian's  bonds. 


MILLED6EVILLE.  MAY  TERM,  1846.  S7 

JaUoM  of  the  Inferior  Oout  v*.  Woodi  and  Vmob. 

The  Act  of  1805  {Frin.  Dig,  237)  provides,  "  Whenever  securities  for 
execatofs,  administrators,  or  guardians,  conceive  themselves  in  danger  of 
suffering  thereby,  and  petition  the  Court  of  Ordinary  for  relief,  the  said 
court  shall  cause  the  executor,  administrator,  or  guardian,  to  be  summoned 
to  appear  before  them  at  the  next  sitting  thereof,  and  shall  make  such  order, 
and  give  such  relief  in  the  case,  by  counter  security  or  otherwise,  as,  to 
the  said  court,  shall  seem  just  and  equitcU>le.  The  clause  of  the  Act,  under 
which  the  Ordinary  in  South  Carolina  exercises  the  power  of  discharg- 
ing securities  as  stated   by  the  court,  in    Trimmier  vs.   Trail^  2  Bai" 
ley^s  Rep.  486,  is  as  follows : — ^'  If  the  securities  for  administrators  con- 
ceive themselves  in  danger  of  being  injured  by  such  suretyship,  they  may 
petition   the  court  to  whom  they  stand  bound,  for  relief;  which  court 
shall  summon  the  administrator  to  appear,  and  thereupon  make  such 
order  or  decree  as  shall  be  sufficient  to  give  relief  to  the  petitioner."  On 
the  argument  of  this  case,  it  was  insisted  by  the  counsel  for  the  defendant 
in  error,  that 'the  discharge  by  the  Court-of  Ordinary,  and  the   substitu- 
tion of  new  securities  to  the  guardian's  bond,  released  Vason,  the  dis- 
charged security,  from  all  liability  whatever,  both  past  and  future.     The 
order  granted  by  the  Court  of  Ordinary,  only  discharges  Vason  from/«r- 
ther  liability  as  security  on  the  guardian's  bond :    ^^  It  is  ordered  by  the 
court,  that  John  Vason  be  discharged  from  M  further  liability  as  security 
on  the  bond  of  Wm.  Woods,  as  guardian  of  Wilson  Woods  and  Augustus 
Woods."     The  security,  Vason,  is  liable  on  his  contract y  the  terms  of 
which  are  stipulated  in  the  bond  executed  by  him.  If  Woods,  the  guard- 
ian, '^  do  well  and  truly  perform  and  demean  himself  as  guardian,  agreea- 
ble to  law,  in  such  cases  made  and  provided,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force," — constitutes  the  Hahihiy  and 
extent  of  Vason's  undertaking.     But  suppose  the  guardian  does  not  per- 
form his  duties  according  to  law,  fails  to  collect  the  effects  of  his  ward, 
whereby  they  are  lost  ^or  having  collected  them,  wastes  the  same  during 
the  time  of  the  first  security,  would  not  the  security  be  liable  therefor, 
according  to  the  terms  of  his  bond  ?  Would  not  the  ward,  for  whose  use 
and  protection  the  bond  was  taken,  have  a  vestedright^  under  the  contract, 
to  recover  on  it,  for  any  damages  sustained  by  him,  for  a  breach  thereof 
by  the  guardian,  prior  to  the  discharge  of  the  security  ?     Has  the  Court 
of  Ordinary  the  power,  under  the  Constitution,  or  would  the  Legislature 
have  the  power  to  release  the  security  from  a  liability  already  incurred, 
by  a  breach  of  the  contract,  without  manifestly  impairing  the  obligation  of 
such  contract  ?     We  think  not,  and  in  this  view  of  the  question  we  are 
sustained  by  authority.       In  the  case    of  Cureton  vs.    Shelion^    (3d 
Mc  Cordis  Rep,  417,)  the  court,  after  reciting  the  fact,  that  a  decree 
had  been  made  against  the  administrator  establishing  his  default,  prior  to 
the  discharge  of  the  security,  remark, — ^'  T%ese  were  all  liabilities  which 
attached^  at  the  time  of  the  cUscharge.     Now  admitting  that  the  discharge 
coM  tpperate  as  to  future  liabilities  ^  it  cannot  affect  those  which  did  exist ; 
there  is  no  power  which  could  release  the  securities  from  such,^^ 

In  Trimmier  vs.  Trails  (2  Bailey's  Rep.  486,)  the  court  say—"  The 
act  under  which  the  Ordinary  is  to  give  relief  to  the  securities,  clearly 
contemplates  a  discharge  from  a  future  and  not  from  a  past  liability." 
This  last  case  fully  sustains  the  decision  of  the  court  in  Cureton  vs.  Shel- 
ion.    We  are  therefore  of  the  opinion,  the  court  below  committed  err" 
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in  deciding  the  discharge  of  Vason  by  the  Court  of  Ordinary,  and  the  sub- 
stitution of  new  securities  to  the  guardian's  bond,  discharged  him  from 
all  liability,  both  past  and  future ;  nis  discharge  could  only  operate  as  to 
future  liabilities. — See  Ordinary  ys,  Bigham  and  Hudson^  2dIiilP$  S,  C 
Rq),  512.  We  are  also  of  the  opinion,  the  substituted  securities  on  a 
guardian's  bond  are  bound  for  all  the  liabilities  of  the  guardian,  both  past 
and  future.  In  such  a  case  the  security  would  be  considerd  as  cumulative. 
Trimmier  vs.  Trail,  2  Bailev^s  Bep.  4S6 ;  Ordinary  vs.  Bigham  and 
Hudson,  2d  BilVs  S.  C.  Rep:  512. 

It  was  insisted  on  the  argument  by  the  counsel  for  plaintiff  in  error, 
notwithstanding  Vason  the  security  was  discharged  by  the  Court  of  Or- 
dinary, the  reception  by  the  ^ardianof  the  sum  of  $2,795  12,  (the  money 
of  his  ward,)  anterior  to  his  aischarge,  was  sufficient  evidence  to  authorize 
a  recovery  against  the  discharged  security  :  it  having  been  proved  on  the 
trial,  the  guardian  and  his  second  securities  were  insolvent.  It  was  said, 
the  return  by  the  guardian  to  the  Court  of  Ordinary  of  that  amount  of 
money  in  his  hands,  and  allowed  by  the  judgment  of  that  court,  was 
equivalent  to  a  decree  he  was  indebted  that  amount  to  his  wards. 
Although  we  hold  the  Court  of  Ordinary  could  not  discharge  the  security 
from  a  past  liability,  yet,  we  are  clearly  of  the  opinion,  it  is  incumbent 
on  the  plaintiff  to  show  affirmatively  such  liability  had  been  incurred  by 
the  guardian,  prior  to  the  discharge  of  the  security,  when  he  seeks  to 
make  such  security  liable  on  his  bond.  The  burden  of  proof  is  on  the 
plaintiff,  to  show  waste  or  some  act  of  maladministration  on  the  part  of 
the  guardian  anterior  to  the  discharge  of  the  security,  in  order  to  make 
the  latter  liable  in  law.  The  bare  reception  of  the  money  by  the  guard- 
ian, prior  to  the  discharge  of  the  security,  is  not  evidence  of  either 
waste  or  maladministration  by  the  guardian. 

The  law  makes  it  the  duty  of  the  guardian,  to  reduce  into  his  posses- 
sion the  money  and  effects  of  his  ward,  and  c<fntrol  the  same  until  he 
arrives  of  age.  Indeed,  it  would  be  a  breach  of  his  bond,  if  the  guardian 
should  fail  to  use  lawful  diligence  to  acquire  the  possession  of  his  ward's 
effects,  after  his  appointment ;  and  surely,  the  doing  of  that  which  the 
law  enjoins  upon  him  as  a  duty,  cannot  be  considered  as  a  breach  of  his 
obligation,  given  to  secure  the  performance  of  such  duty.  The  view  we 
have  taken  of  this  subject  is  supported  both  by  principle  and  authority. 
"  It  is  presumed,  till  the  contrary  is  proven,  that  every  man  obeys  the 
mandates  of  the  law,  and  performs  all  his  official  and  social  duties." 
— 1  Greenkafs  jEi?.,47;  Bank  U.  S.  vs.  Dandridge,  12  Wheat.  Rep., 
69,  70.  The  security  is  only  liable,  on  his  contract,  for  some  defauH 
of  the  guardian,  while  he  is  such  security.  The  legal  presumption  is, 
the  guardian  managed  the  money  and  effects  of  his  ward  properly — that 
he  obeyed  "  the  manddtes  of  the  law  and  performed  all  his  official  duties, 
till  the  contrary  is  proved,^^  up  to  the  time  of  the  discharge  of  the  security. 
Besides  it  is  a  rule  of  evidence,  that  the  obligation  of  proving  anjiiM!;! 
lifes  upon  the  party  who  substantially  asserts  the  affirmative  of  the  issue. 
— Greenleaps  Ev.,  1st  vol.,  89.  "  Where  nonfeasance  or  negligence  is  al- 
leged, in  an  action  on  contract,  the  burden  of  proof  is  on  the  party 
making  the  allegation,  notwithstanding  its  negative  character." — 1^/ 
^nleaf^s  Ev.,  96,  and  cases  there  cited, 
the  plaintiff's  action  on  the  bond,  the  defendant  pleads  he  was 
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discharged  by  the  Court  of  Ordinary,  on  the  25th  November,  1839.  By 
the  common  law  rule  of  pleading,  the  plaintiff  would  have  replied,  in 
order  to  avoid  the  effect  of  the  defendant's  plea,  some  default  or  act  of 
waste  on  the  part  of  the  guardian  prior  to  the  discharge  of  the  defendant. 
The  plea  of  the  defendant  makes  the  time  of  the  default  material. — 
Gould^s  Plead. y  92,  93,  94.  Although  our  Judiciary  Act  of  1799  dis- 
penses with  the  replication  on  the  part  of  the  plaintiff,  yet  it  does  not  dis- 
pense with  the /woo/"  required  by  law  on  the  trial.  Would  a  replication 
on  the  part  of  the  plaintiff,  alleging  the  reception  of  the  money  by  the 
guardian,  prior  to  the  discharge  of  the  security,  and  the  insolvency  of  the 
guardian  at  the  time  of  the  trial,  be  a  sufficient  answer  to  the  defendant's 
plea  of  discharge  to  entitle  him  to  judgment  under  the  law  ?  We  think 
not,  for  the  reason  it  does  not  allege  any  default  or  other  act  of  malfeor- 
sance  on  the  part  of  the  guardian,  prior  to  the  discharge  of  the  securityj 
which  in  law  would  constitute  a  breach  of  the  bond.  In  Trimmier  vs. 
Trail,  the  suit  was  against  the  security  of  an  administrator's  bond  who 
had  been  discbai^ed  by  the  Ordinary. 

To  the  defendant's  plea  of  discharge,  the  plaintiff  replied,  a  purchase 
by  the  administrator  at  his  own  sale,  and  a  decree  by  the  Ordinary  there- 
for. In  giving  judgment  on  a  demurrer  to  the  replication,  the  court  say — 
*'*'  To  be  an  answer  to  the  plea,  the  replication  ought  to  have  shown  a 
UabiUty  existing  in  the  administrators  and  their  sureties,  before  the  order 
of  discharge  was  made  by  the  Ordinary.'*^  So  here  the  plaintiff  should 
have  proved,  on  the  trial,  some  HabiHty  existing ^  or  incurred  by  the 
guardian,  before  the  order  of  discharge  was  made  by  the  Court  of  Ordinary y 
to  render  th6  security  liable  on  his  contract. 

We  are  of  the  opinion  the  plaintiff  should  allege  specially,  in  his  de- 
claration, the  particular  acts  of  the  guardian,  which  he  insists  to  be  a 
breach  of  the  bond ;  and  if  he  seeks  to  make  a  discharged  security 
liable,  he  must  prove,  on  the  trial,  such  acts  of  malfeasance  on  the  part 
of  the  guardian,  as  in  judgment  of  law  will  make  him  liable,  before  the 
dale  of  the  security's  discharge.  According  to  the  rule  laid  down  in 
Trimmier  vs.  Trail,  a  general  decree  against  an  administrator,  or  guardian, 
made  cifter  the  discharge  of  the  security,  establishing  a  general  default  on 
his  part,  would, not  be  sufficient  to  make  the  discharged  security  liable. 
In  order  to  make  the  discharged  security  liable,  the  decree  must  pur- 
port to  charge  ^the  administrator  or  guardian  with  some  act  of  maladmin- 
istration before  his  discharge.  In  Trimmier  vs.  Trail  the  court  say — "  In 
this  case  it  does  not  appear  that  the  decree  was  founded  on  a  liability 
which  had  attached,  previous  to  the  discharge,  and  if  we  understand  the 
facts  correctly,  as  they  came  out  on  the  trial  of  the  issue  submitted  to 
the  jury,  none  had  in  truth  attached.  The  defendant,  therefore,  cannot 
be  made  liable  to  pay  a  decree  made  in  1818 — nearly  two  years  after  his 
discharge — which  does  not  purport  to  charge  ,  the  administrator  for  any 
ao^f  maladministration  before  his  discharge.*'  It  is  true,  the  facts  in  the 
caR  of  Trimmier  vs.  Trail  were  not  such  as  to  render  the  administrator 
liable  for  any  default;  but  the  particular  facts  of  that  case  do  not  in  the 
least  impair  the  legal  principles  advanced  and  established  by  the  court. 

In  Vaughan  vs,  Evans,  1st  Bills  Ch,  Rep.  414,  the  liability  of  securi- 
ties apjpears  to  have  been  well  considered.  From  the  facts  reported,  it 
appears  that  Evans  was  appointed  a  commissioner  in  equity,  and  gave 
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bond  with  security.  At  the  expiration  of  his  term  of  office,  he  was 
reappointed,  and  gave  new  bond  with  security.  During  his  second 
term  of  office,  it  was  ascertained  he  was  a  defaulter  for  the  sum  of 
$32,935  98.  The  contest  arose  between  the  two  sets  of  securities ; 
the  securities  to  the  last  bond  contending,  the  securities  to  the  first  bond 
were  liable  for  all  moneys  received  by  Evans  in  his  official  capacity,  dur- 
ing his  first  term  of  office,  and  not  paid  over  to  the  parties  entitled  there- 
to. It  was  contended  in  behalf  of  the  last  set  of  securities,  that  the 
securities  to  the  first  bond  were  liable  for  all  moneys  received  by  Evans, 
during  his  first  term  of  office,  that  it  was  the  receipt  of  the  moneys,  and 
not  the  neglect  J  or  refusal  to  pay  ovcTj  which  fixed  the  liabilit}'  of  the  first 
securities,  and  that  on  a  demand  made,  and  refusal  to  pay  over,  during 
his  second  term,  the  default  will  have  relation  back  to  the  time  when  the 
money  was  received,  and  render  the  first  securities  liable  therefor.  It 
appears  a  large  portion  of  the  money  for  which  Evans  was  in  default, 
was  received  by  him  during  his  first  official  term,  and,  in  some  instances, 
had  been  ordered  by  the  court  to  be  invested  or  paid  out.  The  Chancel- 
lor before  whonri  the  case  was  tried,  held  the  commissioner  Evans  was 
not  guilty  of  any  default  during  his  first  term,  for  which  his  securities  of 
that  term  were  liable,  on  account  of  the  bare  reception  of  the  money — 
unless,  he  says,  *^  it  was  misconduct  to  perform  his  duty,  by  receiving  it, 
and  holding  it  until  demanded.^^  The  Chancellor  takes  up  the  cases  in 
which  Evans  had  received  the  money,  during  his  first  term  separately. 
Speaking  of  the  claim  of  the  children  of  Wilie  Vaughan,  he  says,  "  There 
was  no  order  to  pay  out  the  fund  received  by  Evans  during  his  first  term 
— there  was  no  demand.  Nor  could  any  payments  have  been  made  to 
the  children,  they  being  infants.  Edward  Newhall's  claim — the  fund 
was  received  during  the  first  official  term,  no  order  made  to  pay  it  out, 
nor  any  demand  until  the  second  term.  Of  course,  upon  the  principles  I 
have  applied  to  the  foregoing  claims,  this  cannot  be  charged  to  the  first 
set  of  securities."  From  the  decree  of  the  Chancellor  an  appeal  was 
taken  upon  several  grounds,  two  of  which  are  as  follows :  '^  Because  the 
sureties  in  the  first  bond  are  liable  for  all  moneys  received  by  the  com- 
missioner during  that  term,  unless  they  show  that  the  same  were  paid 
over  to  his  successor" — "  .Because  the  receipt  of  money  during  the  first 
term  charges  the  sureties  ;  and  the  fact  that  when  called  on,  he  is  not  able 
to  pay^  is  conclusive  evidence  of  default  during  that  term^  until  the  conirary 
is  made  to  appear.'*'* 

The  decision  of  the  Chancellor  was  sustained,  with  one  exception.     A 
majority  of  the  court  held  that  in  those  cases  in  which  the  commissioner 
had  been  ordered  by  the  court  to  pay  over,  or  invest  the  money  in  his 
hands,  during  his  first  term,  and  had  neglected  to  do  so,  ought  to  be  re- 
garded as  prima  facie  evidence  of  a  demand^  and  the  first  securities  liable 
therefor.     Harper,  Judge,  sustains  the  Chancellor  throughout.     He  sa^ 
*'  It  will  be  necessary  to  add  very  little  to  the  very  satisfactory  res 
of  the  Chancellor  on  the  several  points  involved  in  this  case.     If  it 
shown  that  the  commissioner  had  wasted^  or  converted  to  his  otm  nse^  the 
^"ids  officially  in  his  hands ^  as  by  purchasing  property  unth  a  bond  taken  by 
IS  commissioner^  during  his  first  term  ofoffice^,  I  should  think  th^  sure- 
that  term  ought  to  be  answerable,     but  in  the  absence  of  any  tes- 
on  the  subject,  the  presumption  is  that  he  retained  the  funds,  and 
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that  they  were  in  his  hands  as  his  own  successor."  After  reviewing  the 
aathorities,  the  learned  judge  continues  :  ''  There  was  no  default^  and  no 
cause  of  action  against  Evans  till  the  money  was  demanded,  and  he  re- 
fused to  pay  it ;  and  no  demand  was  shown  during  the  first  term.'*'*  The 
other  two  judges,  Johnston  and  O'Neal,  say  :  "  We  concur  generally  in 
the  views  expressed  in  this  opinion  ;  but  we  are  of  opinion  the  neglect  of 
the  commissioner  to  pay  over  or  invest  money,  as  ordered  by  the  courts 
was  a  breach  of  the  condition  of  the  bond,  and  that  the  application  for 
such  order  ought  to  be  regarded  2iS  prima  facie  evidence  of  a  demand,  and 
that  the  sureties  to  the  bond  of  the  term  in  which  such  order  was  made 
are  liable,  and  the  decree  of  the  circuit  court  is  ordered  to  be  accordingly 
so  modified.  In  other  respects  it  is  affirmed."  On  what  principle  was  it 
that  the  first  securities  of  Evans  were  held  not  to  be  liable  for  moneys  re- 
ceived by  him  during  his  first  term  of  office  }  Clearly,  because  it  was  his 
duty  as  an  officer  to  receive  the  money,  and  no  default  or  malfeasance  was 
shown  on  his  part  in  relation  to  its  applioation  during  the  time  they  were 
bound  for  him.  One  of  the  grounds  of  the  appeal  from  the  decision  of  the 
Chancellor  asserts  the  position  taken  by  the  plaintiff  in  eiTor  in  this  case, 
that  "  the  receipt  of  the  money  during  the  first  term  charges  the  sureties j  and 
the  fact  that  when  called  upon  he  is  not  able  to  pay  ^  is  conclusive  evidence 
of  default  during  that  term^  until  the  contrary  is  made  to  appear, ^^  But  this 
ground,  as  we  have  seen,  was  overruled  by  the  court,  and  the  principle 
distinctly  asserted,  that  to  make  a  security  liable  on  his  contract  for  the 
faithful  performance  of  a  legal  duty,  some  breach  of  that  contract  must  be 
affirmatively  shown  by  bis  principal,  during  the  time  he  is  bound  for  him. 
The  reception  of  the  money  by  Woods,  the  guardian,  was  no  breach  of  his 
bond  ;  it  was  his  dutv  to  receive  it.  The  fact  that  he  was  insolvent  at 
the  time  of  the  trial,  is  no  evidence  he  wasted  his  ward's  effects  during 
the  time  Vason  was  his  security.  The  insolvency  of  the  guardian  subse- 
quently to  the  discharge  of  his  security,  may  be  prima  facie  evidence  he 
wasted  the  effects  of  his  ward  at  some  time — but  when  }  We  are  all  of 
the  opinion,  not  only  on  principle  but  authority,  that  the  burden  of  proof 
is  on  the  plaintiff,  when  a  security  has  been  discharged,  to  show  affirma- 
tively some  act  of  waste  or  maladministration  on  the  part  of  the  guardian 
prior  to  such  discharge.  The  bare  reception  of  the  money  by  the  guardian 
before  the  discharge  of  the  security,  and  the  insolvency  of  the  guardian  at 
a  period  subsequent  to  such  discharge,  would  not,  in  our  judgment,  be  suf- 
ficient to  render  the  discharged  security  liable,  without  further  evidence 
going  to  establish  a  breach  of  the  bond  by  the  guardian  prior  to  such  dis- 
charge. 

The  Act  of  1805,  providing  for  the  discharge  of  securities,  was  a 
remedial  statute,  and  it  is  the  duty  of  the  court  so  to  construe  the  Act  as 
to  suppress  the  mischief,  and  advance  the  remedy. — 1st  Bl,  Com,  87. 

If  the  discharged  security  is  to  be  made  liable  for  the  money  received 
by  the  guardian  before  his  discharge,  without  further  proof  of  default  or 
waste,  as  contended  for  at  the  bar,  the  act  of  1805  would  afford  no  remedy 
to  the  security  ;  for,  in  most  instances,  the  money  and  effects  of  the  ward 
are  turned  over  to  the  guardian  shortly  after  his  appointment.  The 
security  would  be  liable,  at  all  events,  for  the  money  received  by  the 
guardian  in  the  lawful  discharge  of  his  duty,  although  no  default  or  waste 
shown  prior  to  his  discharge.      The  legislature,  in  our  judgment,  ir 
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tended  to  afford  substantial  relief  to  securities.  The  counsel  for  plaintiff 
in  error  relied  on  a  dictum  in  the  case  of  Field  vs.  Pelot,  (McMullan's 
Eq.  Rep.  383,)  in  which  Chancellor  Harper  intimates  as  his  opinion, 
where  a  guardianship  should  be  revoked,  it  would  not  be  necessary  to 
show  the  guardian  had  wasted  the  funds,  or  comniitted  any  act  of  mal- 
administration before  the  revocation.  This  dictum  of  the  learned  Chan- 
cellor does  not  appear  to  us  to  be  well  founded  in  principle,  or  sustained 
by  the  previously  adjudicated  cases  in  that  State.  Chancellor  Johnston, 
who  dissented  from  the  opinion  of  the  court  in  that  case,  says :  *'  No 
case  can  be  found,  (f  speak  with  confidence,)  in  which,  after  new  security 
given,  the  preceding  sureties  had  been  charged,  unless  some  breach  of 
duty  was  committed  by  the  principal  during  their  time^  and  then,  their 
liability  has  always  been  restricted  to  that."  The  view  taken  of  the 
question  by  Chancellor  Johnston,  is  sustained  by  the  cases  of  Trimmier 
vs.  Trail,  and  Vaughan  vs.  Evans,  before  cited,  in  both  of  which  Chan- 
cellor Harper  concurred,  and  which  we  think  is  founded  on  the  better 
reason. 

The  court  below  having  decided  the  djscharge  of  the  first  securities, 
released  them  from  all  liability,  both  past  and  future ;  the  judgment  must 
be  reversed  on  that  ground,  and  a  new  trial  granted. 


No.  16. — Noble  A.  Hardee  et  al.  plaintiffs  in  error,  vs.  Stovall, 

Simmons  &  Co.,  defendants  in  error. 

« 

The  dismissal  of  an  appeal  is  a  judgment  of  the  court  remitting  all  parties  to  the 
condition  and  rights  whicn  they  occupied  and  held  at  the  time  the  appeal  was  en- 
tered. So,  of  the  withdrawal  of  an  appeal.  The  consent  of  the  appellee  that  the 
appellant  withdraw  his  appeal  being  approved  by  the  court,  he  is  remitted  to  the  con- 
dition and  rights  which  he  occupied  and  held  at  the  time  he  entered  his  appeal. 

Where  no  judgment  has  been  signed,  but  a  verdict  rendered  and  an  appeal  taken  and 
withdrawn,  the  verdict  is  revived,  and  judgment  may,  as  matter  of  right,  upon  exhi- 
bition of  the  record  showing  the  dismissal  or  withdrawal  of  the  appeal,  be  entered  up 
nunc  pro  tunc. 

The  lien  of  a  judgment  is  not  extinguished  by  an  appeal  being  taken,  but  suspended. 
Although  the  appeal  opens  all  the  merits  of  the  issue,  yet  it  does  not  vacate  the  first 
verdict  or  judgment.  This  effect  is  worked  only  when  there  being  a  rehearing  there 
is  a  new  verdict  rendered  and  a  judgment  on  the  appeal ;  and  not  even  then  so  as  to 
authorize  alienation  of  property  intervening  the  two  judgments. 

This  was  an  issue  tried  before  Judge  Gamble,  at  the  April  term,  1846, 
of  Burke  Superior  Court,  between  the  above-mentioned  parties,  who 
were  plaintiffs  in  execution  against  one  Byne,  and  who  were  respectively 
claiming  money  raised  by  the  sale  of  Byne's  propert)',  upon  a  rule  taken 
against  the  sherifTat  the  instance  of  the  defendants  in  error,  each  claiming 
the  money  on  the  ground  of  priority  of  their  respective  judgments.  It 
appeared  that  a  judgment  was  confessed  by  the  defendant  in  execution 
(Byne)  to  the  defendants  in  error  at  November  term,  1842,  of  Burke 
Suoerior  Court,  from  which  an  appeal  was  taken  by  Byne,  and  the 
continued  pending  on  the  appeal  until  November  term,  1843,  when 
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it  was.  dismissed  by  the  consent  of  parties,  (Stovall,  Simmons  &  Co., 
and  Byne,)  and  the  verdict  and  judgment  confirmed,  and  the  execution 
issued  from  the  judgment  in  favor  of  Stovall,  Simmons  &  Co.  was  claim- 
ing the  money.  Whil6  the  cause  was  thus  pending  on  the  appeal,  at  the 
term  preceding  its  dismissal,  Noble  A.  Hardee  and  others,  plaintifis  in 
error,  recovered  and  signed  judgments  against  Byne,  whose  execu- 
tions were  claiming  the  money  adversely  to  that  of  Stovall,  Sim- 
mons &  Co.  Upon  this  state  of  facts  the  court  below  decided  that  the 
judgment  of  Stovall,* Simmons  &  Co.  was,  by  priority  of  date,  entitled  to 
the  money,  and  ruled  accordingly  ;  to  which  the  plaintifis  in  error  ex- 
cepted, and  assign  for  error  in  said  decision  : 

1st.  That  the  judge  erred  in  deciding  that,  where  an  appeal  is  entered  in 
any  cause  in  this  State,  the  lien  created  by  the  first  judgment  (except  so 
far  as  the  same  arises  out  of,  and  is  authorized  by,  the  act  of  1S22)  on 
the  property  of  a  defendant  is  not  destroyed  by  said  appeal. 

2d.  The  Judge  erred  in  deciding  that  the  appeal  does  not  (in  language 
which  use  has  made  in  our  State  legitimate)  carry  the  case  up  in  its  total- 
ittfj  and  subject  to  all  new  lights  which  may  be  thrown  upon  it  in  law  and 
fact ;  subject  to  all  amendments  of  the  pleadings  ;  and  operative  until  the 
court  appealed  to  renders  its  judgment  or  decision  upon  said  appeal,  and 
orders  and  directs  an  efiective  judgment,  upon  which  execution  may  is- 
sue to  enforce  the  same,  which  takes  its  lien  from  the  time  of  its  entry. 

3d.  The  Judge  erred  in  deciding  that  if  the  last  judgment  is  to  relate 
back  to  the  time  of  the  first  judgment,  it  would  not  be  retroactive  in  its 
efiect,  and  therefore  contrary  to  law. 

E.  Starnes  for  plainti£&  in  error. 

The  error  of  the  court  below,  we  think,  had  its  foundation  in  the  supposition  that 
an  appeal  under  our  Judiciary  act  is  analogous  in  its  character  and  incidents  to  the 
common  law  process  which  removes  a  case  from  an  inferior  to  a  superior  tribunal. 
Such  a  proceeding  confessedly  is  intended  only  to  »uspend  the  case  in  the  inferior 
court  until  the  law, can  be  ascertained  by  the  superior  tribunal  and  applied  to  the  facts, 
when  the  case  is  returned  with  directions  to  the  court  below. 

Our  proceeding  by  appeal  is  a  creature  of  statutory  provision  intended  to  furnish  a 
process  by  which  a  party  dissatisfied  with  the  verdict  first  rendered,  (whether  error 
be  committed  or  not)  may  remove  his  case  from  the  tribunal  of  first  retort,  perma' 
nently.  It  is  not  a  process  intended  to  carry  up  a  case  to  another  court  for  the  pur- 
pose of  having  the  same  facts  determined  by  a  different  construction  or  application  of 
the  law  ex.  gr.  a  torit  of  error,  and  a  certiorari — it  is  not  intended  to  restrain  the 
proceedings  of  the  court  below  until  inquiry  can  be  made  into  other  relations  of  the 
ex.  gr.  an  injunction.  For  in  each  of  these  proceedings  the  cause  is  temporarily 
suspended  only  in  the  first  court,  and  temporarily  removed  only  to  the  superior 
tribunal. 

But  it  permanently  removes  the  case  in  its  relations  and  its  incidents,  its  law  and 
its  facts,  from  a  trial  before  an  inferior  court,  or  from  a  petit  jury,  and  carries  the 
same  to  a  superior  court  and  a  special  jury,  where  it  remains  and  never  returns.  The 
system  of  appeal,  therefore,  adopted  by  our  statute  has  no  analogy  to  common  law 
proceedings— its  elementary  principles  have  been  borrowed,  perhaps,  from  the  civil 
law — but  they  thus  differ  from  the  legal  features  of  those  writs  somewhat  similar  at 
common  law.  Our  proceeding  is  a  total  removal  of  the  cause  from  the  court  below, 
so  that  it  may  be  modified,  amended,  remoulded  and  made,  as  it  were,  a  new  case, 
and  its  trial  becomes  a  new  trial.  In  this^  view  the  argument  is  legitimate  and  conclu- 
sive that  the  cause  \ie\n% permanently  removed  to  another  tribunal,  or  that  which  is  in 
effect  another  tribunal,  its  incidents  must  follow — the  judgment  is  one  of  them,  and 
it  too  must  be  removed  and  vacated — its  inddenta  (its  lien  for  example)  must  as  - 
necaMary  consequence  follow  its  (ate. 
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When  thus  deprived  of  vitality,  when  thus  made  dead,  what  shall  galvanize  the 
corpse  into  life  ?  Shall  that  result  be  effected  by  machinery  which  has  no  connection 
with  it  ?  To  drop  the  figure, — Shall  a  court,  whose  decision  is  independent  of,  and 
made  without  reference  to,  the  first  judgment,  by  such  decision  restore  its  vitality  i 
This  is  not  reasonable.  This  view  is  not  altered  by  a  dismissal  or  discontinu- 
ance of  the  cause  by  the  court  of  appellate  jurisdiction  before  verdict  rendered.  That 
court  may,  by  its  order — which  is'  its  judgment— dismiss  the  cause,  but  it  does  not 
send  it  back.  The  judgment  should  therefore  take  its  incidents,  its  date  and  its  lien, 
from  the  term  and  the  court  where  the  cause  alons  exists. 

The  statutes  of  Massachusetts  authorize  appeals;  and  in  all  essential  principles  they 
are  similar  to  our  statutes.  Their  decisions,  having  reference  to  this  subject,  may 
therefore  assist  our  inquiry.  To  that  effect  I  cite  several  of  them. — 20  Pick.  512; 
18  Pick.  2  ;  5  Mass.  370.  An  examination  of  our  Judiciary  Act  of  1797,  sec.  37,  will 
show  that  our  legislature  of  that  day  regarded  the  appeal  as  a  new  trial,  which  phrase- 
ology favors  the  view  which  we  advocate. — Crawford  Sf  Marbury's  Dig.  290.  If 
the  verdict  has  been  in  favor  of  the  plaintiff  on  the  first  trial,  and  the  appeal  is  dis- 
missed by  the  court  of  appellate  jurisdiction,  the  order  or  judgment  of  this  court  gives 
him  the  right  of  recovery  against  the  defendant — it  adopts  the  finding  of  the  jury 
below,  and  authorizes  judgment,  which  regularly  should  be  then  entered  thereon. 
If  then  entered,  it  must  take  its  date  from  that  term.  If  it  be  allowed  to  take  its  date 
from  the  term  of  its  first  judgment,  is  it  not  made  to  retroact  7  And  is  this  just  ?  is 
it  lawful  ? 

If  a  difierent  doctrine  be  adopted,  and  the  order  of  the  court  be  said  to  revive  the 
first  judgment,  so  as  to  make  it  take  its  date  from  the  first  term — if  the  judgment  be 
thus  made  effective  and  complete  from  the  first  term,  must  not  its  incidents  also  exist 
from  that  date  ?  If  it  therefore  take  its  date  from  the  first  term,  mast  it  not  also  take 
its  lien  as  a  consequence  from  that  term  ?  If  so,  it  is  a  real  lien,  the  lien  of  a  judg- 
ment ;  it  attaches  to  property.  In  such  a  case  as  that  we  are  considering,  it  attaches  to 
the  property  of  the  defendant ;  and  though  that  property  have  been  sold  by  a  younger 
execution  while  the  older  judgment  was  suspenaed,  yet  if  the  older  jud^ent  has  lien 
from  prior  date,  it  can  certainly  be  levied  on  this  property,  and  require  it  to  be  resold. 
This  seems  to  be  a  natural  result  of  the  dpctrine.  But  \^ho  is  prepared  to  contend  for 
this?  No  one.  This  reasoning  consequently  would  seem  to  be  decisive  of  our  case, 
if  we  had  no  statute  of  our  own  upon  the  subject.  But  our  statute  of  1822,  (/Vtn. 
Dig.,)  we  regard  as  settling  the  question  with  the  authority  of  legislative  enactment. 

A  different  doctrine  destroys  precision  in  the  administration  of  Uw,and  the  enforce* 
ment  of  remedies,  and  mars  the  symmetry  of  that  law. 

Let  us  illustrate. 

Jl  obtains  a  verdict  against  B,  on  the  first  day  of  January,  1844,  from  which  JB  ap- 
peals. C  obtains  a  verdict  against  the  same  defendant,  on  the  first  day  of  June,  1844. 
B  does  not  appeal  from  the  verdict.  A's  case  is  not  tried  until  January,  1845.  Each 
case  is  for  the  sum  of  $1,000.  B  has  just$l,000  of  property.  C  orders  his  fi.  fa.  to 
be  levied  immediately.  If  the  Sherifl'is  diligent,  he  gets  the  money,  pays  it  over  to 
C,  and  he  puts  it  in  his*  pocket.  Can  A  prevent  the  Sheriff  from  paying  over  the 
fund  .'  No.  He  gets  his  final  judgment  in  January,  1845,  execution  issues,  but  B 
has  no  more  property.  Yet,  by  the  doctrine  contended  for  by  the  defendants  in  error, 
the  court  has  decided  that  his  judgment  is  older  than  the  judgment  which  sold  the 
property.  If  it  be  so,  then,  can  he  have  it  now  levied  on  the  property  sold,  and  have 
it  re-sold,  because  it  has  a  lien  on  this  property  ?  No.  What  sort  of  a  lien,  then, 
is  this  ?  Is  not  the  doctrine,  therefore,  repugnant  to  well -recognized  principles  of 
law  ?  We  certainly  think  so,  and  for  this  and  other  reasons,  think  the  court  below  hM 
committed  error. 

C.  J.  Jenkins,  for  defendants  in  error,  replied  : — 

By  Ihe  Court — Nisbet,  Judge. 

The  defendants  in  error,  Stovall,  Simmons  &  Co.,  institat^d  suit  in 

*^urke  Superior  Court,  against  Enoch  Byne — at  the  trial  term,  Bjne  con- 

^'^ed  Judgments  to  the  plaintiffs,  and  upon  this  confession,  Judgment 

1  duly  entered  up.    Stovall,  Simmons  &  Co.,  appealed,  and  at  the 
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November  term  of  the  court,  1843,  with  the  consent  of  the  appellee, 
'withdrew  their  appeal.  After  the  confession  of  Judgment  to  Stovall, 
Simmons  &  Co.,  and  before  the  withdrawal  of  the  appeal,  J^(oble  A. 
Hardee  et  al.  plaintifl&  in  error  obtained  Judgments  against  Enoch  Byne. 
Money  being  raised  by  the  execuiion,  issued  on  the  Judgments  of  the 
plaintiffs  in  error,  by  sale  of  the  property  of  Enoch  Byne,  the  defendant, 
was  claimed  in  the  hands  of  the  Sheriff,  by  Stovall,  Simmons  &  Co.,  and 
upon  a  motion  to  distribute,  the  court  below  ruled  that  the  lien  of  the 
Judgment  of  Stovall,  Simmons  &  Co.,  took  date  from  the  time  bf  the 
contession  at  common  law,  and  not  from  the  time  of  the  withdrawal  of 
the  appeal,  as  was  claimed  by  the  plaintiffs  in  error,  and  ordered  the 
money  to  be  paid  to  them. 

The  error  alleged  is  founded  on  this  order,  and  the  decision  of  the 
court  as  to  the  lien  of  those  judgments  upon  which  it  is  based.  The 
question,  therefore,  for  this  court  to  determine  is,  whether  the  lien  of 
a  judgment  at  common  law,  from  which  an  appeal  has  been  taken  by 
the  plaintiff  and  withdrawn,  dates  from  the  time  of  the  judgment 
at  common  Jaw  or  not.  It  is  the  opinion  of  this  court,  that  under 
such  circumstances,  the  lien  takes  effect  from  the  date  of  the  judgment 
at  common  law.  In  cases  where  the  appeal  is  dismissed  by  order  of  the 
court,  as,  for  example,  want  of  security,  or  because  of  insufficient 
security,  it  will  scarcely  be  questioned,  but  that  in  such  cases  the  lien 
of  the  judgment  is  good  from  the  time  it  was  first  obtained.  The  dis- 
missal of  ue  appeal  is  the  judgment  of  the  court,  remitting  all  parties  to 
the  condition  and  rights  which  they  occupied  and  held  at  the  time  the 
appeal  was  entered  ;  and  at  that  time  the  plaintiff  had  a  perfect  judgment, 
with  all  the  liens  which  attach  to  it  by  law.  Such,  too,  we  think  is  the 
case  when  the  appeal  is  withdrawn.  The  consent  of  the  appellee  that 
the  appellant  withdraw  his  appeal  being  approved  by  the  court,  he  is  re- 
mitted to  the  condition  and  rights  which  he  occupied  and  held  at  the  time 
he  entered  his  appeal.  In  the  latter  case  the  consent  and  withdrawal  does 
what  is  effected  by  the  court  itself  in  |tie  former.  If  in  either  case  the 
judgment  has  not  been  signed,  but  a  wrdict  rendered,  it  is  our  opinion 
that  the  verdict  is  revived,  and  judgment  may  as  matter  of  right,  upon 
exhibition  of  the  record  showing  the  dismissal  or  withdrawal  of  the 
appeal,  be  entered  up,  nunc  pro  tunc.  The  truth  is,  that  the  lien  of  (he 
judgment  at  common  law  is  not  extinguished  by  the  appeal,  but  suspend- 
ed. It  is  not  true,  although  the  appeal  opens  all  the  merits  of  the  issue, 
that  it  vacates  the  first  judgment  or  verdict.  This  effect  is  worked,  only 
when,  there  being  a  rehearing,  there  is  a  new  verdict  rendered,  and  a 
judgment  on  the  appeal,  and  not  even  then,  as  we  shall  see,  so  as  to 
authorize  alienation  of  property,  intervening  the  two  judgments.  The 
appeal  is  entered,  and,  indeed,  the  privilege  of  the  appeal  is  given,  for  the 
benefit  of  the  appellant.  After  the  appeal  is  entered,  there  are  cases  in 
which  the  appellee  acquires  by  that  fact  additional  rights,  but  the  rights 
of  all  other  persons  remain  the  same. 

If,  then,  the  parties  alone  interested  consent  to  a  withdrawal,  who  is  in- 
jured thereby,  and  who  has  a  right  to  complain  ?  Not  the  defendant  at 
common  law,  because  he  occupies  no  worse  position  than  he  would  have 
held  had  there  been  no  appeal — not  other  judgment  creditors,  for  thei' 
rights  are  neither  greater  nor  less  than  they  would  have  been  withr 
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the  appeal.     The  court  does  not  see  the  force  of  the  objection,  that  title 
to  property  which  has  been  sold  during  the  suspension  of  the  lien,  will 
be  disturbed  by  a  resale.     The  title  of  property  sold  under  a  valid  sub- 
sisting judgment  is  good,  and  will  be  protected  against  any  and  all  judg- 
ments open  against,  the  same  defendant;  much  more  conclusively  is  it 
true,  that  such  a  title  will  be  good  against  a  judgment,  whose  lien  was 
at  the  time  of  sale  suspended  by  the  act  of  the  plaintiff,  and  as  to  that 
sale  extinct.     It  does  not,  however,  follow  that  money  reused  from  the 
sale  of  the  defendant's  property  may  not  be  applied  to  the  revived  judg- 
ment.    So  long  as  that  is  in  the  custody  of  the  court,  or  its  officer,  it 
will  control  its  distribution  and  apply  it  to  the  oldest  liens. — MoichldMSj 
599.     By  act  of  the  Legislature,  the  right  of  an  appellant  to  withdraw 
his  appeal,  with  the  consent  of  the  appellee,  is  recognized ;  and  it  may  be 
fairly  assumed  that  the  consequences  which  we  have  held  to  flow  legit- 
imately from  the  withdrawal,'are  also  thereby  recognized. — Prin.  Dig. 
426.     In  the  argument  of  this  cause,  it  was  contended  that  any  fair  con- 
struction of  the  act  of  December,  1822,  deBnes  what  shall  be  the  lien  of 
judgments  upon  withdrawn  appeals,  and  limits  that  lien  to  the  date  of 
the  withdrawal.     It  does  not  seem  to  us  that  this  is  a  fair  construction 
of  that  act.     That  act  was  intended  to  apply  to  cases,  upon  which,  on 
the  appeal,  there  was  a  judgment  rendered,  and  so  far  as  such  cases  are 
concerned,  fixes  the  date  of  the  lien  at  the  time  of  its  rendition,  except  to 
prevent  alienation  of  property  between  the  signing  of  the  first  judgment 
and  the  signing  of  the  judgment  on  the  appeal.     It  does  not  apply  at  all 
to  appeals  withdrawn.     To  bring  any  case  within  the  provisions  of  this 
act,  there  must  be  a  rehearing  and  judgment  on  the  appeal.     In  this  case 
there  was  not,  and  could  not  be  in  the  nature  of  things,  a  judgment  on 
the  appeal. — Prtti.  Dig.  45. 

By  the  second  section  of  the  same  Act,  it  is  provided  that  ^'  all  judg- 
ments signed  on  verdicts  rendered  at  the  same  Term  of  the-  court  be  con- 
sidered, held  and  taken  to  be  of  equal  date,  and  no  execution  founded  on 
said  judgments,  obtained  at  the  said  Term  aforesaid,  shall  be  entitled  to 
any  preference  by  reason  of  being  first  placed  in  the  hands  of  the  offi- 
cer."    It  is  upon  this  section  that  we  plant  the  opinion  now  rendered. 

Aside  from  all  other  reasoning,  it  is  sufficient  for  us,  that  the  Legisla- 
ture has  declared,  that  all  judgments  signed  on  verdicts  rendered  at  the 
same  Term,  shall  be  of  equal  date,  thus  fixing  the  date  of  all  judgments 
at  the  Term  they  are  signed,  and  of  consequence  their  lien  at  the  same 
time.  It  is  true,  as  urged  by  counsel  for  the  plaintiffs  in  error,  that  this 
section  was  intended  to  repeal  that  provision  of  the  Act  of  1799  which 
gave  preference  to  executions  first  in  the  hands  of  the  officer.  But  this 
was  not  its  only  intention  ;  because  it  repeals  the  Act  of  1799,  as  stated, 
it  does  not  the  less  declare,  "  that  all  judgments  signed  on  verdicts  ren- 
dered at  the  same  Term  of  the  court  shall  be  considered,  held  and  takea, 
to  be  of  equal  date.*'  It  is  therefore  the  opinion  of  the  court,  that  the 
judgment  of  the  Circuit  Court  in  this  cause  be  affirmed. 
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No.  17. — Leonard  F.  Choice,  by  his  guardian,  &c.,  plaintiff  in 
error,  vs-  Stephen  B.  Marshall,  defendant  in  error. 

Where  a  teotator  bequeathed  to  his  daughter  certain  negroes,  with  their  future  in* 
crease,  **  during  her  natural  l\ft  and  the  heirs  of  her  body  forever  f*  hekl  that 
the  words  must  receive  their  technical  signification — there  being  nothing  in  the 
will  to  authorize  the  belief,  that  the  testator  may  have  used  the  words  impropeily 
and  not  in  their  legal  meaning. 

This  was  a  bill  in  Equity,  brought  in  Putnam  Superior  Court,  against 
Stephen  B.  Marshall  by  Leonard  F.  Choice,  an  infant,  who  sued  by  his 
guardian,  John  Graybill.  It.  alleged  that  Leonard  Fretwell,the  grand- 
&ther  of  the  complainant  died  testate  in  the  year  1820,  leaving,  unre- 
voked and  in  full  force,  his  will — a  copy  of  which  is  hereto  appended. (•) 
That,  by  the  third  item  in  said  will,  particular  negroes  were,  by  the  tes- 
tator, beqaeathed  io  his  daughter,  Mary  Fretwell,  '<  during  her  natural 
Hfoy  and  ike  heirs  of  her  body  forever, ^^  That  aiter  the  death  of  her 
iather,  Mary  Fretwell  intermarried  with  one  William  Choice ; 
and  that  the  said  negroes,  by  the  assent  and  approbation  of  the  Execu- 
tors, went  into  the  possession  of  her  said  husband,  who  held  them  by 
virtue  of  his  marital  rights.  The  bill  further  stated  that  the  complainant 
was  the  only  child  of  the  aforesaid  marriage ;  that  Mary,  the  mother, 
was  dead  ;  and  that  he  was  entitled  to  all  of  the  negroes,  with  their  in- 
crease mentioned  in  the  third  clause  of  the  testator's  will.  That  Gloe, 
one  of  said  negroes  with  her  descendants — children  and  grandchildren — 
had  got  into  the  possession  of  the  defendant  by  purchase  or  otherwise, 
who  refused  to  deliver  them  up,  or  account  for  their  hire.  There  was 
the  usual  prayer  for  relief.  To  this  bill  the  defendant  demurred.  First, 
for  want  of  Equity  ;  and,  secondly,  because  the  party  had  full  and  com- 
plete remedy  at  common  law.  The  cause  came  on  for  hearing,  before 
the  Hon.  J.  A.  Merriwether,  circuit  Judge,  March  Term,  1846 ;  who 


(a)  Copy  of  Leonard  FretweWs  Witt. 

In  the  name  of  God,  Amen !  I.  Leonard  Fretwell,  of  the  counts  of  Putnam  and 
State  of  Georgia,  weak  of  body,  but  of  sound  mind  and  memory,  and  bearing  in  mind 
the  mortality  of  my  body,  and  knowing  th)kt  it  is  appointed  for  all  men  once  to  die, 
do  make,  constitute,  and  ordain  this  my  last  will  and  testament,  in  manner  and  form 
fnUowii^,  viz :  Item  1st  I  give  and  bequeath  unto  my  son,  John  Fretwell,  the  tract  of 
land  whereon  I  now  liTe'-«lso  the  following  negroes,  viz :  Charles,  Moses  and  Jesse, 
to  him  and  his  heirs  forever.  Item  2d.  I  give  and  bequeath  unto  my  daughter, 
Af  artha,  during  her  natural  life,  and  the  heiie  of  her  body  forever,  the  following  ne- 
groes, with  their  future  increase,  viz :  James,  Nancy,  Suckey,  Phebe  and  Eliza— 
also  one  bed,  bedstead,  and  furniture,  and  a  good  saddle  and  bridle.  Item  3d.  I  give 
and  bequeath  to  my  daughter,  Mary  Fretwell,  during  her  natural  life,  and  the  heirs  of 
her  body  forever,  Uie  following  negroes,  with  their  future  increase,  viz :  Lydia,  Cloe, 
Lucy,  and  Joe,  also  one  bed,  bedstead  and  furniture  and  a  good  saddle  and  bridle. 
Item  4th.  I  wish  for  my  daughters,  and  their  negroes  to  continue  to  live  together  with 
their  brother,  and  work  as  heretofore,  as  long  as  they  see  cause.  Item  5th.  After  the 
payment  of  my  just  debts  I  give  and  be(^eath  the  balance  of  my  estate,  both  real  and 
personal,  to  my  son,  John  Fretwell,  to  him  and  bis  heirs  forever.  Item  6th.  I  nomi- 
waU  John  Fretwell  and  Jesse  Little,  Executors  to  this  my  last  will  and  t^tament 
Witness  wheraof  I  have  herounio  set  my  hand  and  seal  this  14tfa  of  April,  I82r 
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MUiUijied  the  demorrer  oa  the  int  sixKUbd,  ^ad  decided,  that  by  ihetkird 
Item  in  ber  hxber^  will,  ^laiy  Fretwell  took  ui  &fasoliite  estate  in  the 
propertj  beqoeathed  in  said  ciaase — the  words  ^  kan  of^^er  body  for- 
ecer,^  as  used  therein,  being  words  ot  fiaa/orioa,  and  uoio£  pMrcha$e,  To 
this  opinioD  of  the  coart  b^Iow,  the  complainant  excepted,  upon  the 
zronnd.  That  the  words  osed  in  the  third  item,  cooreyed  an  estate  for 
fife  oolj  to  Mary  Fretwell,  with  reioairider  in  fee  to  complainant  as  i 
purchaser. 

F.  H.  CoxE,  for  plainti^in  error. 

The  iDtentian  of  the  testmtor  is  the  roTemise  Tule  in  the  constmction  of  wills. 
This  rule  is  psramoont  to  all  others,  net  eren  a  technical  sftmunf^  attached  to  aaj 
psrticalar  words,  controis  it. — Doe  ts.  L^wumg,  2  IhonrMES,  1100;  Croft'e  Jamei, 
570 ;  Hargratt^M  Lam  Traeta^  -x-'i,  5*2,  5T5 ;  Feame  on  Bemauuirrs,  188  ;  1  Mttn- 
ford^  537 ;  14  Johns.  Rep.  1  ;  2  Dallaa^  2-W  ;*  o  Peters  R.  68.  The  authorities, 
which  are  abundant,  are  all  on  one  nde.  Indeed,  it  would  seem  strange  that  any 
other  rule  should  prerail,  in  relation  to  the  coostmctioa  of  any  instromeat.  This 
intention  must  be  lawful.  That  is,  the  testator  cannot  aiake  a  disposition  of  his  prs- 
pertj  that  the  law  prohibits.  Bnt  before  a  court  can  refuse  to  carry  into  effect  the 
prorisions  of  a  will,  tbej  must  be  satisfied  that  the  testator  intended  to  do  that  which 
the  law  prohibited  from  doing. 

This  is  never  to  be  presumed ;  for  when  two  ccnstractions  can  be  giren  to  a  will, 
me  of  which  is  lawful  and  the  other  unlawful,  that  which  is  lawful  shall  pierail ;  for 
no  man  shall  be  presumed  to  bare  intended  an  unlawful  act.  What  was  the  intention 
of  the  testator  in  the  will  under  consideration  ?  He  appears  to  hare  had  a  son  and 
two  dauehters,  the  objects  of  his  bounty.  To  the  8<«  ne  gires  his  [>roperty  absolute- 
\y,  **  to  him  and  his  heirs  forerer."  To  each  of  his  daughters  be  gives  the  property 
to  them  for  life,  and  to  the  heirs  of  their  bodies  forever.  Certainly  he  did  not  intend 
the  same  estate  to  bis  son  and  to  his  daughters.  The  estate  is  to  his  daughters  for  life 
only*  Could  any  superadded  words  make  the  intention  clearer  than  that  he  only  in- 
tended an  esf;ile  for  life  to  them  ?  This  was  a  lawful  intention ;  he  had  a  right  to 
restrict  them  in  n  hf«'^st;kfe  if  he  thought  proper.  But  it  is  said  the  remainder  is  to 
tbs  ''  hf.ifn  *A  Ut^  \ff^j  tmfiwer.'*  This  is  true,  and  this  brings  us  to  the  only  ques- 
tion in  thM  fotfm.  Wl^ym  did  the  testator  mean  by  the  words,  **  heirs  of  ber  body 
f//f«fV«f  f*  \fA  f'"  ift**^^  iff  describe  a  class  of  persons  who  should  take  in  succession 
ff'/m  %Kft*^itU**u  Uf  f(^*^-i  A,i$j,nt  in  all  coming  time,  or  did  he  intend  the  children  et 
his  6nw/,h^^  f4*fy'  M  O^  f^ftnt  are  satisfied  that  he  intended  the  former,  and  that 
bfs  <AtytfX  tu  t$9ftfi^  ih^uc  w'/rd«,  was  to  entail  this  property  upon  the  lineal  descend- 
tnts  fk  hm  *U*iyiUiJ(f,  thttu  the  case  is  for  the  defendant,  because  such  intention  is 
unUwful,  Hut  If  the  c^vurt  shiiU  come  to  the  conclusion  that  such  was  not  his  inten- 
tion, btJt  ths»t,  by  the  use  of  the  words  «*  heirs  of  the  body,"  the  testator  intended  to 
dssfgrtal«;  the  children  or  grandchildren  of  his  daughter,  then  the  case  is  for  the  plain- 
tiif  If  tho  W(;rds  were  used  in  the  former  sense,  they  are  words  of /tmifafton,  and 
describe  the  extent  of  the  estate  that  his  daughter  was  to  take.  If  in  the  latter,  thej 
trs  words  of  purehate,  and  describe  the  persons  that  ase  to  enjoy  his  property, 
sftsr  the  death  o(  his  daughter.  I  contend  that  it  is  wholly '  immaterial  by 
what  words  an  idea  is  conveyed  to  the  mind;  the  only  inquiry  for  the  court 
is,  sro  wo  satisfled  that  the  testator  did  not  intend  to  entail  this  property  .' 
If  the  court  is  satisftad  that  he  had  no  such  intention,  they  are  disappointing 
his  intention  by  saying  that  he  had,  and  they  are  violating  that  positive  and  un- 
bending rule  of  law  that  says,  the  intention  ihall  govern.  But  it  is  said  that  .the 
words,  *'  heirs  of  the  bodv,"  create  an  estate  tail,  according  to  the  rule  in  Shelly*s  esse. 
This  may  be  true ;  but  the  rule  in  Shelly's  case  was  made  to  effectuate  the  intention 
of  testators,  not  to  disappoint  them.  It  was  a  rule  established  by  the  English  conrts, 
Mvertl  centuries  ago,  at  a  time  when  estates  tail  were  not  only  lawful  but  very  com- 
mon. It  was,  therefore,  fair  to  presume  that  by  the  use  of  these  words  testators  i&- 
^i^ndsd  to  create  such  an  estate.    Indeed  if.  was  admitted  then,  and  in  all  subsequent 

M  where  the  rule  has  been  applied,  that  such  was  the  general  intent  of  the  testa- 
snd  although  bv  living  a  previous  life  estate  he  had  manifested  an  intention  that 
irst  taker  should  nar e  only  such  an  estate,  yet  as  this  vras  a  particular  intent. 
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as  the  f^enenl  intent  waa  to  create  an  estate  tail— >«b  these  two  intents  could  not  stand 
together,  the  particular  intent  must  yield  to  the  general  intent,  according  to  a  well- 
known  rule  of  construction.    This,  together  with  reasons  of  Feudal  policy,  which 
ne?er  existed  with  us,  are  the  reasons  for  the  estahlishment  of  the  rule  in  Shelly's  case. 
In  roost  of  the  cases  that  have  occurred  since  the  decision  in  Sbelly's  case,  the  Eng- 
lish courts  have  admitted  that  the  rule  must  yield  to  the  superior  force  of  intention, 
and  have,  therefore,  laid  hold  of  any  words  that  showed  a  different  intention. — £he 
vs.  Laming,  2  Bur.  Rep.  1100;  Perrin  vs.  Blake,  Ath  Bur,  2579;  2  Vent.  341 ; 
1  Ves.  Sen.  14.^ ;  4  Bro.  C.  C.  542.    In  the  case  of  Doe  ve.  Laming,  Lord  Mansfield, 
after  referring  to  all  the  leading  cases  on  the  subject,  and  reviewing  of  them,  savs : 
**^It  appears,  therefore,  that  there  is  no  such  invariable  rule  of  construction,  as  nas 
been  supposed,  that  words  of  limitation  (heirs  of  the  body)  shall  never  be  construed 
words  of  purchase ; "  and  they  were  so  conetmed  in  ihat  case.    In  a  subsequent  part 
of  the  same  decision,  the  learned  judge  remarks :  **  There  is  no  rule  of  law  that  pre- 
vents heirs,  or  heire  of  the  body,  being  taken  as  purchasers,  where  the  intention  of  the 
testator  requires  that  they  should  be  so."     Such  was  also  the  opinion  of  the  other 
Judges  who  sat  in  that  case.    The  same  doctrine  has  beetf .;  fully  established  in  our 
sister  States.— 1  Hen.  and  Munf.  240 ;  3  Coll.  50 ;  Devereux  Eq.  Rep.  1S9 ;  4 
Hawkee^Bep.  227 ;  1  Dessaueure,  353 ;  Min.  Rep.  230 ;  1  Bailey" 9  Rep.  1 1 9 ;  1  Porter^g 
Rep.  152 ;  4  Stewart  and  Porter,  286 ;  6  Verger  Rep.  96;  9  lb,  4 ;  besides  a  vast 
number  of  other  cases^to  which  it  is  unnecessary  to  refer.    It  may  be  said  that  in 
rooet  of  the  cases  referred  to,  and  others  that  may  be  found  in  the  bcK>ks,  that  these 
were  words  of  explanation  referable  to  the  words,  "  heirs  of  the  body."    This  ma^  be 
true,  but  it  does  not  alter  the  principle,  or  the  criterion  by  which  the  judgment  is  to 
be  formed.    These  superadded  words  are  evidence  that  the  testator  did  not  intend  by 
the  use  of  the  words, "  heirs  of  the  body,"  to  create  an  estate  tail.    These  may  be  ne- 
cessary in  a  country  where  estates  tail  are  lawful,  in  order  to  rebut  the  presumption 
that  the  testator  intended  to  create  such  an  estate.    But  can  they  be  reasons  nere, 
where  estates  tail,  if  they  ever  practically  existed  at  all,  have  been  abolished  since 
1777. —  Watkins  Vig„  15.    Can  the  court  believe  that  this  testator  intended  by  the  use 
of  these  words  to  create  an  estate  which  had  been  abolished,  and  made  uulawful  for 
nearly  half  a  century  previous  to  the  making  of  the  Will,  and  which  estate  at  the  time 
he  was  attempting  to  create,  he  knew  that  he  could  not  create  i    Is  this  court  to  pre- 
sume that  by  the  use  of  these  words,  '*  heirs  of  the  body,"  this  testator  intended  to  do 
a  thing  which  was  unlawful,  and  which  he  knew  he  could  not  do  ?  because  by  the  use 
of  the  same  words  in  England,  it  has  there  been  presumed  that  the  testator  intended  to 
create  an  estate  tail,  which  is  a  lawful  estate,  and  which  a  testator  there  has  a  perfect 
right  and  power  to  create.    It  appears  to  me  that  the  presumptions  here  are  entirely 
different  from  what  they  are  in  England,  because  our  law  is  entirely  difierent. 

It  is  a  question  of  intention,  looking  to  the  habits,  laws  and  circumstances  with 
which  we  are  surrounded.  If  the  court  come  to  the  conclusion  that  this  testator  did 
intend  to  create  an  unlawful  estate — ^that  such  was  his  object  in  the  use  of  these  words, 
'*  heirs  of  the  body,"  then  the  case  is  for  the  defendant ;  but  if  their  minds  are  satis- 
fied that  he  had  no  such  unlawful  intention,  but  intended  to  provide  for  his  grand- 
children— the  children  of  his  daughter  Mary— -then  the  case  is  for  my  client. 

John  G.  McHenrt  for  defendant. 

The  entire  controversy  in  this  case,  as  appears,  grows  out  of  the  construction  and 
operation  of  the  term  heirs  of  her  body  forever. 

The  general  rule  of  law  is,  that  those  terms  do  not  denote  any  particular  person,  to 
take  by  way  of  description,  as  devisee,  grantee,  or  donee.  Neither  does  any  estate,  by 
the  use  of  those  terms,  vest  in  any  person  in  character  of  heir,  but  only  in  the  person 
of  him  who  is  named  in  the  instrument  of  conveyance,  who  takes  by  purchase.  But 
the  heirs  there  named  do  not  take  as  purchasers — ^they  are  words  merely  descriptive 
of  the  estate  ^iven. — Reevee*  Dom.  Ret.,  455  ;  Brett  vb.  Rigden,  Plow.,  343. 

The  following  is  an  incontrovertible  position,  and  so  generally  allowed,  that-where- 

^e^er  an  estate  is  ^iven  to  any  one  for  life,  and  to  his  heirs,  or  to  the  heirs  of  his  body, 

""and  there  is  nothine  more  in  the  case,  the  first  taker  invariably  takes  a  fee  simple  in 

the  former  case,  and  a  fee  tail  in  the  latter ;  and  this  as  well  in  a  devise,  as  in  any 

other  instrument  of  convejrance.    The  words  **  for  life"  being  considered  as  tp- 

surplus  age.    Thus  far,  this  rule  which  has  been  laid  down  in  Sbelly's  case  ha 
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▼ailed  without  contradiction.— fiAel/y'#  c«e,  1  Rep.,  93 ;  Tucker's  Com,,  135  i  Rtetaf 
Dom,  Rel.,  457. 

However,  as  contended  for  in  deeds,  but  more  especially  in  devises,  the  above-stated 
rule  ban  been  broken  in  npon,  where  the  intention  of  the  testator  to  do  so  manifestly 
appears,  and  each  intention  is  consistent  with  the  rules  of  law,  which  proposition  we 
readily  admit.  And  here  we  propose  to  call  the  attention  of  the  court  to  the  princi- 
pal leading  cases  where  apparently  the  rule  of  law  as  laid  down  has  been  made  to 
7ield  to  the  manifest  intention  of  the  testator,  and  point  out  wherein  we  conceive  the 
case  at  bar  dififers  materially  from  those  cases ;  and  in  doing  so  we  propose  simply  to 
cite  the  cases,  state  the  terms  of  the  devise  or  conveyance,  give  the  ludgment  of  the 
court,  and  point  out  what  we  conceive  to  be  the  striking  want  of  analogy  to  the  case 
at  bar. 

The  first  case  which  we  call  the  attention  of  the  court  to,  is  the  case  of  Archer  Cs. 
H.  66 — **  which  was  a  limitation  in  a  devise  to  A  for  life,  and  to  the  next  heir  male  of 
the  body  of  A,  and  the  heirs  male  of  such  next  heir  male." — **  Held  that  A  took  an 
estate  for  life  only,  and  the  heir  male  a  remainder  in  tail,  vesting  in  him  by  purchase, 
and  this  from  the  manifest  intention  of  the  testator.*'  To  the  same  purpose  is  the  case 
of  Clerk  and  Day,  Crc,  Eliz.,  313.  For  although  the  phrase  "  heirs  male''  was  suf- 
ficient to  give  an  estate  tail,  and  such  limitation  to  A  for  life,  and  to  his  heirs,  would 
have  given  an  estate  tail  in  A,  yet  the  using  of  the  phrase  "  next  keir  male*^  and 
the  superadded  words  of  limitation,  **  his  heirs  male/'  it  vIkB  manifest  that  he  used 
the  phrase  "  next  Heir  maW  as  descriptio  persons  who  should  take  an  estate  tail,  and 
consequently  A  took  no  greater  estate  than  one  for  life. 

To  the  same  purpose  is  the  case  of  Luddin^ton  vs.  Kine,  Ld*  Raymond,  203 — 
where  A  devised  lands  to  B  for  life,  without  impeachment  of  waste,  and  in  case  he 
should  have  any  issue  male,  then  to  such  issue  male  and  his  heirs  forever.  Held  to 
be  an  estate  for  life  only  in  B,  and  a  contingent  fee  in  his  issue  male.  Determined 
clearly  on  the  manifest  intention  of  the  testator— for  if  B  is  supposed  to  take  an  estate 
tail,  then  must  be  rejected  the  words  '*  without  impeachment  of  waste,"  and  the  su- 
peradded words  **  his  heirs  forever."  Here  there  were  words  which  clearly  manifested 
the  intention  of  the  testator  to  use  the  term  "  heirs,"  as  a  detcriptio  persons,  to  wit, 
the  superadded  words  of  limitation  and  the  phrase  **  without  impeachment  of  waste,** 
as  waste. 

So  was  the  case  o(  Backhouse  and  Wells,  1  Eg.  Cos.  abr.,  184.  The  devise  was  to 
A  for  life  only ;  and  after  his  decease  to  the  issue  male  of  his  body  and  to  the  heirs 
male  of  the  bodies  of  such  issue. 

To  the  same  purpose  is  the  case  of  King  vs.  Melling,  1  Vent  231 — where  there 
was  a  devise  to  one  for  life  and  **  non  aliter,"  and  after  his  decease  to  the  sons  of  his 
body.  Held  to  be  an  estate  for  life  in  the  first  taker  on  account  of  the  words  "  non 
aliter'' — thus  decided  for  the  same  reasons  as  in  the  above  cases.  The  intention  was 
gathered  from  the  devise.  For  eivtablishing  the  same  ground  Lowe  vs.  Davis,  Ld.  Raym, 
1561,  is  relied  on,  which  was  a  devise.  Benj.  Devon  and  the  heirs  of  his  body,  the 
first,  second,  and  third,  and  every  other  son  and  sons  successively,  of  the  body  of  the 
said  Benjamin,  and  the  heirs  of  the  body  of  such  first,  second,  and  third,  and  every 
other  son  and  sons  lawfully  issuing,  as  they  shall  be  in  seniority  of  age  and  priority  of 
birth — the  eldest  always,  and  the  heirs  of  his  body  to  be  preferred  ^fore  the  young- 
est, and  the  heirs  of  his  body — and  in  default  of  such  issue  then  to  his  right  heirs  for- 
ever." Held  that  Benj.  Devon  took  an  estate  for  life  only  upon  the  manifest  intention 
from  the  construction.  Again  in  the  case  of  Lisle  and  Gray,  T,  Raymond,  315, 
where  John  Lisle  covenanted  to  stand  seized  of  lands  to  the  use  of  himself,  for  life ;  re* 
mainder  to  his  son  Edward  for  life ;  remainder  to  the  first  son  of  Edward  in  tail ;  with 
like  remainders  to  his  second,  third,  and  fourth  sons,  and  sons  separately  and  respect- 
ively ;  to  each  of  the  heirs  male  of  the  body  of  Edward,  and  the  heirs  male  of  their 
bodies ;  remainder  to  William  Lisle :  Held  to  be  a  life  estate  hi  Edward  for  same  rea- 
sons of  intention.  And  such  seem  to  be  the  real  grounds  ot  the  decision  of  Lord 
Hardwiek  in  the  case  in  1  Vesey,  142, viz:  a  manifest  intention  on  the  part 
of  the  testator  to  designate  the  heirs  as  purchasers,  from  the  language  used  in 
the  d^ise — although  Lord  Hardwiek  considers  this  cas^  as  beine  different  from  a 
legal  estate,  being  a  trust  estate  cognizable  in  equity.  But  we  rely  not  on  this  dis- 
tinction, as  this  ground  ofdifierence  is  clearly  overruled  in  several  cases. —  WattM 
\  Ball,P  Wms,  108;  Phil^  ys.  Philips,  P,  Wms.  35;  the  opinion  of  Wiils 
Perrin  and  Blake  ;  Ld,  Man^eld  in  Doe  and  Laming,  Bur.  1100;  Jones  asd 
rgan,  Br,  C.  C.  Farther  to  estaUish  the  point  that  where  a  testator  gives  an  es- 
to  one,  and  remits  it  over  to  the  heirs  of  his  body,  and  plainly  intends  ttiat  the 
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heir  shall  take  by  purchase,  this  intentioD  shall  control  the  'i:ase  of  Doe  and  Laming 
is  relied  on.  Bur.  1100,  by  the  other  side.  This  was  a  devise  of  gavelkind  lands  to 
A  C,  and  to  the  heirs  of  her  body,  as  well  females  as  males.  Here  the  intention  was 
manifest  that  heirs  must  take  as  purchasers,  and  necessarily  A  C  only  a  life  estate ;  as 
females  could  not  take,  in  a  course  of  descent,  lands  that  were  gavelkind. 

In  the  case  of  Doe  vs.  Laming  is  cited  the  case  of  Walker  and  Snowe,  {Palmer,  349,) 
which  was  upon  a  deed  where  £  conveyed  lands  to  the  use  of  himself  for  life,  re- 
mainder to  his  first  son  and  the  heirs  male  of  his  body  begotten,  &c.,  and  so  to  his  six 
sons,  remainder  to  the  ri^ht  heir  male  of  the  said  E,  to  be  begotten  after  the  sixth  son 
and  his  heirs  male.  This  was  holden  not  to  be  an  estate  tail  in  £.  Your  honors  will 
observe  that  the  foregoing  decisions  have  been  based  upon  the  ground  that  the  legal 
construction  or  technical  sense  of  any  words  shall  not  prevail  against  the  intention  of 
the  devisor  or  grantor,  when  that  intention  is  clearly  collectable  from  expressions  used 
in  the  instrument;  and  wherever  it  becomes  certain  that  the  term  *'  heir  or  heirs"  are 
used  to  designate  individuals  as  purchasers,  (from  qualifying  expressions  or  super- 
added words,)  the  courts  have  so  construed  them. — Beeves*  Dam,  Bel.  465;  Kent 
Com.  vol.  4,  221,  232. 

But,  on  the  other  hand,  if  the  testator  designed  to  give  the  estate  to  those  persons 
known  in  law  as  a  class  called  *'  heir$"  be  they  who  they  may,  they  must  take  by 
"  descent"  and  not  by  **  purchase."  And  to  this  point  we  call  your  honors'  attention 
to  the  case  of  King  aZK^  Moiling.  This  was  determined  at  first  to  give  only  a  life  es- 
tate, but  was  subsequently  reversed.—  Vent.  225 ;  Beeves^  Dom.  BeL  466. 

Again ;  this  doctrine  is  supported  by  Coulson  vs.  Couisan, — 2Jiik.  246.  This  was  a 
devise  to  C  for  life,  remainder  to  A  and  B,  and  their  heirs,  to  preserve  contingent  re- 
mainders to  the  heirs  of  the  body  of  C.  In  this  case  it  was  determined  that  an  estate 
tail  in  remainder  was  vested  in  C,  he  taking  a  life  estate  not  merged  by  the  devise  to 
the  heirs  of  his  body,  by  reason  of  the  remainder  interposing  between  the  devise  to  C 
for  life  and  the  subsequent  limitation  to  the  heirs  of  his  body.  Despite  of  what  seemed 
to  be  the  intention  of  the  testator,  it  was  made  to  yield  to  the  rule  of  law  that  the  an- 
cestor cannot  "  make  his  heir  purchaser,  eo  nomine."  This  case,  decided  in  1744,  has 
been  recognized  to  this  extentsinceas  law. — Kent  Com.  223 ;  heeves*  Dom.  Bel.  478-9. 
This  decision  is  also  sustained  by  the  case  of  King  vs.  Burchell,  Bur.  1103  ;  Min" 
shall  vs.  Minshall,  1  Atk.  412.  The  notable  case  of  Perrin  and  Blake,  though  in  B. 
R.  determined  at  first  to  convey  only  a  life  estate  to  the  first  taker,  was  subsequently, 
in  Exchequer  chamber,  upon  a  writ  of  error,  reversed, — Beeves'  Dom.  Bel,  474. 

The  case  of  Bale  vs.  Coleman,  which  was  a  devise  to  A  and  his  heirs  for  payment 
of  debts,  and  then  to  A  for  life  with  power  to  make  leases  for  99  years,  remainder  to 
the  heirs  male  of  A,  was  determined  by  Ld.  Cowper  to  be  an  estate  for  life,  but  on  a 
rehearing  before  Ld.  Harcourt,  was  held  to  be  an  estate  tail — 1  P.  Wms.,  142. 
Since  the  determination  of  the  case  of  Coulson  vs.  Coulson,  there  have  been  deter- 
mined on  the  same  principles  the  cases  of  Sayre  and  Watterman. — Hodgson  vs. 
Ambrose,  Douglass  Bep.,  337. 

Since  the  determination  of  the  case  of  Perrin  and  Blake,  Lord  Thurlow  has  held  in 
the  case  of  Jones  vs.  Morgan,  1  Br.  C.  C.  206,  that  a  devise  to  trustees  to  stand  seized 
to  the  use  of  A  for  life,  and  after  his  death  to  the  use  of  the  heirs  male  of  his  bod}' 
severally  successively,  and  in  remainder,  created  an  estate  tail  in  A  upon  the  same 
grounds  of  the  preceding  cases,  that  whoever  takes  in  character  of  heir  must  take  in 
quality  of  heir.  All  thp  efforts  of  the  partv  to  change  the  qualification,  while  he  ad- 
mits the  character  of  heir,  by  saying  that  they  shall  take  as  purchasers  or  otherwise, 
are  fruitless,  and  of  no  avail. 

The  conclusion  that  we  arrive  at  from  this  cursory  view  of  the  authorities  is,  that 
where  a  testator  uses  technical  expressions  only,  their  technical  meaning  must  be 
adopted,  for  this  appears  as  the  safer  method  of  efiecting  his  intentions.  Where  the 
term  *'  heirs"  is  used,  there  being  nothing  else  in  the  instrument  or  context  to  point 
out  that  he  used  them  as  designatio  personarum,  although  he  may  have  intended  that 
they  should  take  as  purchasers,  in  character  of  heirs,  this  intention  cannot  be  fulfilled, 
being  in  contravention  of  law.— iJcfow*  Dom.  Bel.  479,  487 ;  4  KenVsCom.  221,232. 

But  may  it  please  your  Honors,  admitting  for  the  sake  of  argument  the  position 
assumed  by  opposite  counsel,  that  this  is  one  of  these  cases  where  the  intention  can 
be  ascertained,  and  that  intention  designed  Mary  Fretwell  to  take  merely  a  life  estate, 
(which  certainly  does  not  appear  either  from  the  entire  instrument  or  the  context,) 
what  would  be  the  construction  given  by  the  court  to  this  devise  ?  Would  it  not  hold 
that  Mary  Fretwell  took  a  life  estate  and  her  children  a  fee  Uil  general  ?    Now  ^ 
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oar  ilatuCe  resting  Ibe  fee  aimpla  in  the  first  laker,  when  an  estate  tail  i«  ftUempted  to 
be  created,  did  not  Ihia  fee  simple  Teat  in  tbe  first  taker  here,  and  marital  rightaof  the 
huaband  attach  thereon.  Counsel  certainlj  could  not  contend  tbat  at  codidiod  lav, 
the  heir*  of  Miry  Fretw ell  would  have  acquired  any  other  eatatethin  a  fee  tail,  for  no 
found,  nhere  the  intention  of  the  testator  has  been  allowed  to  pieTail  so 

amcter  of  the  eatite  in  remsinder,  when  dtfiniicly  preicribed,  could  be 

snlarged. 

.  Dawson  in  conclusion  for  defendant. 

IB,  Judge,  haTing  stated  the  bets  of  the  case,  proceeded  u  fol- 

i-e  beitowed  upon  this  case  the  fullest  cODsideretiou — which 
would  pennit — allowed  for  that  purpose  by  the  legislature,  and 
!  opinion  that  the  judgment  of  the  circuit  court  is  correct,  aod 
le  affirmed. 

.jjestion  tnainly  argued  by' the  counsel  foT  the  plaintiff  in  error 

is — what  the  testator  did  not  intend,  and  not  what  he  ifid.  By  showing 
that  he  <Ud  not  intend  that  his  daughter  Mary  should  take  a  larger  estate 
than  one  for  life  in  the  property  lefl  her,  be  insists  that  it  will  do  violence 
■  to  the  will  to  put  an  interpretation  upon  it  that  will  give  her  the  fee. 
Suppose  that  Mary  had  been  the  only  child  of  the  decedent ;  that  he  had 
bequeathed  to  her  the  whole  of  bis  negroes,  with  their  future  increase, 
during  her  natural  life,  and  at  her  death  directed  the  slaves  to  be  emanci- 
pated ?  Is  it  not  quite  manifest  that,  in  this  case,  the  design  of  the  testa- 
tor would  be  to  limit  the  legacy  to  life  only  ?  And  yet,  would  not  the 
law  prohibiting  manumission  supervene  this  purpose,  and  vest  the  re- 
mainder in  fee  in  the  daughter  ?  It  is  conceded  that  the  cardinal  rule  in  the 
construction  of  wills,  is — that  the  intention  of  the  testator  shall  govern. 
To  this  admission  there  is  an  important  qualification,  namely  :  to  far  as 
that  intention  is  consistent  with  the  laws  of  the  land,  and  no  farther.  To 
stop  short  of  thb  would  he  an  infringement  of  that  liberty  of  disposing  of 
a  man's  own  property,  which  is  the  nnost  powerful  incentive  to  honest 
industry,  and  is  therefore  essential  to  a  free  and  commercial  country ; 
while,  on  the  other  hand,  did  indulgence  to  a  testator's  intention  go  be- 
yond this,  every  man  would  make  a  law  for  himself,  and  the  metes  and 
boundaries  of  property  would  be  vague  and  indeterminate,  which  would 
end  in  total  insecurity.—fliir.  ioic  Tracts,  489.  One  of  the  first  and 
most  prominent  examples  to  be  found  in  the  decisions,  illustrative  of  the 
principle  that  the  iutenlion  of  the  testator  cannot  control  the  con- 
struction if  repugnant  to  law,  is  : — "  Where  the  deei3(  vovld  creale  a  per- 
petuity.''^—  Vide  Hovenden  on/rawdi,  255,  and  the  cases  there  cited  in  note 
88.  And  notwithstanding  President  Pendleton  in  Kennon  vs.  McRobertB 
et  euT,  (1  Wash.  Rep.  102,)  claims  extensive  latitude  in  the  construction 
of  wills,  and  speaks  rather  jeeringly  of  the  judges  having  laid  down  rules 
by  which  they  have  tied  a  gordian  knot,  which  they  have  since  struggled 
in  vain  to  unloose,  and  which  he  asserts  it  would  have  been  better  if  they 
had  cut  at  once.  Still  he  admits  that  the  disposition  intended  to  be  made 
must  not  conflict  with  the  rules  of  law — "  which  he  nndentands  as  ap- 
plying to  reitrainls  upon  perpelmliet,  devises  in  mortmain,  and  the  Kke." 
He  declares,  also,  that  "  the  itifenfion  is  not  to  prevail  against  settled  ami 
"   "d  rules  of  construction," 

'I  it  be  said  that  when  the  testator's  inlentis  manifest,  that  the  court 
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will  carry  it  into  execution  in  despite  ofall  the  well-established  rules  of  in- 
terpretation ?  It  would  be  to  clothe  the  judicial  tribunals  with  a  discretion 
which  would  illy  comport  with  the  well-defined  powers  of  the  variom? 
departments  of  our  government.  A  father  desires  to  bestow  upon  his  son 
real  estate  sufficient  to  qualify  him  to  be  governor,  and,  to  that  intent^ 
devises  him  a  lease  for  a  term  of  tftars  of  live  hundred  acres  of  land: 
could  we  convert,  in  this  instance,  however  plain  and  praiseworthy  the 
intent  of  the  testator, a  lense  into  sl freehold^  Surely  not.  So,  thoutrh 
an  estate  be  devised  for  life  only,  or  for  life,  and  not  otherwise,  or  with 
any  other  restrictive  expressions,  yet,  if  there  be  afterwards  added  pro- 
per words  to  create  an  estate  of  inheritance  in  the  heirs  of  the  6or/y,  the 
latter  language  shall  overbalance  the  former  and  make  the  fiist  li'irattfe 
tenant  in  fee. —  SheHey^g  Case,  1  Cokeys  H^p.  96;  Butterjleld\s.  Butter- 
field,  I  Ves.  Sr.  133, 154;  Galh  vs.  Baldwin,2  Yes,  Sr.  646  ;  Atkinson\^ , 
Ilatchinson,  3  Pr.  Wnis.  259  ;  Daw  vs.  Chatham,  2  Fcame,  (347,)  4G4  ; 
Robinson  ys.  Fitzherbert,  2  Bro.  Ch.  Hep.  127;  Webb  vs.  Webb,  1  Pr. 
IVms.  132.  In  all  of  these  cases,  as  well  as  many  of  those  wliich  fol- 
low, there  was  an  estate  limited  to  one  for  life  ;  the  remainder  to  the 
heirs  of  the  body,  and  the  courts  uniformly  held,  that  the  whole  interest 
vested  in  the  first  taker,  and  that  too,  as  the  Lord  Chancellor  declared  in 
one  of  them,  whether  the  testator  intended  it  or  not. — Hinson  and  wife  vs. 
Pickett ;  Myers  admr.  vs.  Pickett,  1  Hill  Ch.  Hep.  35  ;  Home  et  al.  Lea- 
see vs.  Lyeth,  4  Harris  and  John.  Rep.  431 ;  Ward  ads.  Waller  et  al.  2 
Speers^  Rep.  786;  9  Yerger,  209;  3  Batt.  Rep.  455;  2  Wash.  Rep. 
9  ;  1  Dull,  47;  Binney's  Rep.  139;  McFeely  vs.  Moore,  5  Han.  Ohio 
Rep.  465.  These  cases  are  selected  almost  at  random  from  the  thou- 
sand and  one  which  crowd  the  books  of  reports  upon  this  doctrine. 

The  true  inquiry,  therefore,  in  the  present  case  is,  not  what  estate  Leo- 
nard Fretwell  intended  to  give  to  Mary  his  daughter,  but  what  disposition 
he  designed  making  of  the  remainder  ?     No  one,  I  apprehend,  doubts  that 
Mary  Fretwell  was  intended  to  take  alife  e8tat<3  only, and  that  her  heirs 
were  intended  to  take  after  her,  but  how  those  heirs  were  intended  to  take, 
whether  2kS  descendants  or  purchasers,  is  the  question,  and  the  only  question. 
If  they  take  as  purchasers,  then  Mary  Fretwell  and  William  Choice,  her 
husband,  are  tenants  for  life  only,  andthecomplainantin  the  cause  below 
was  entitled,  after  the  decease  of  his  mother,  to  sue  for  and  recover  the 
property.     If,  however,  Leonard  Fretwell  meant  that  the  heirs  of  his 
daughter  should  take  by  descent,  or  had  formed  no  intention  about  the 
matter,  then  by  irresistible  consequence  of  law,  tlie  inheritance  vested 
in  the  mother  and  through  her,  in  the  husband,  from  whom  the  defendant 
in  the  Bill  (Marshall)  derives  his  title.    And  the  burden  is  upon  the  plain- 
tiff in  error.     It  is  incumbent  on  him  to  show  that  the  devisee  shall  take 
a  different  estate  from  what  the  plain  legal  import  of  the  words  conveys. 
Has  he  met  and  removed  the  difficulty  }     Has  he  shown  that  not  only  a 
mere  life  estate  was  given  to  the  daughter,  but  that  the  testator  has 
evinced  that  he  did  not  intend  to  violate  the  policy  of  the  law  by  crea- 
ting a*  perpetuity  ?     We  think  not :  not  a  single  authority  has  been  ad- 
duced to  justify  the  position,  that  the  testator  intended  to  deviate  from 
the  general  rule,  and  it  has  been  truly  said  that  this  is  never  snppo«r.r 
made  out, not  by  conjecture, but  by  strong  and  conclusive  cviu' 
in  the  nenrons  language  of  Lord  Hobart,  by  "  declaration  p 


04  SUPREME  COURT  OF  GEORGIA, 

Oioicn  9s.  iliwliil 

The  firgt  case  cited  at  bar  ib  tkat  of  Swdtk  tb.  Beiiy  \i  f^  ii^. 
68,)  in  which  Chief  Justice  Marshall  reiterates  onlj  nky  bea» 
sorted  in  every  testamentary  disposition,  previonslj,  to  «i'.iH^ii* 
tention  of  the  testator  expressed  in  the  will  shall  prevail,  piU  a  k 
contUtent  voith  the  ruiea  of  law.     But  how  is  thia  inteatioalikaktv 
ed  ?     He  fnrnishes  the  answer  ^^frofn  the  troriit." 

Lord  Mansfield's  opinion  in  Doej  ^c.  vs.  Xaattii^,  (2  Bwnm,  ^ 
is  relied  upon,  and  the  Sticklers  for  the  rule  in  Shelly 's  eisi\p» 
madverted  on  it,  as  we  think,  with  unnecessary  asperity.     It  gtctai 
a  clause  in  the  will  of  one  Martin  Long,  to  this  effect :  ^  Amipxii 
devise  one  other  equal,  uudivided fourth  part,  &c.,unto  my  met*  ^ 
now  wife  of  William  Cornish,  and  to  the  heirs  of  her  body  lavfaHy^ 
gotten,  or  to  be  begotten,  as  well  females  as  male,  and  to  their  ban  » 
assigns  forever,  to  be  equally  divided,  share  and  share  alike,  astemc&i 
common,  and  not  as  joint  tenants."    Had  the  testator  stopped  ni 
words,  ^^  heirs  of  her  body  lawfully  begotten,  or  to  be  begotten,''  ^^ 
the  court  have  hesitated  a  moment?     On  the  contrary  ne  beipi  m- 
tenoe  upon  sentence,  circumstance  upon  oircumstance,  in  order  to  ^ 
every  reader  of  his  will  how  he  would  have  it  understood.    The  'Mi 
premises  devised  were  gavelkind,  and  Lord  Mansfield  remarks — ^thaiti 
IS  obvious  that  the  testator  does  not  mean  that  the  one  fourth  given  t* 
Anne  Cornish  should  go  in  a  course  of  descent  in  gavelkind ;  forne^e^ 
it  to  the  heirs  of  her  body  ae  well  females  as  males  ;  and  mentioiis  ft- 
^  maleSy  not  o;ily  expressly  and  particularly,  but  even  prior  to  males ;  tha«- 

^  fore  they  cannot  take  otherwise  than  as  purchasers.     It  would  be  a  wmd 

C  devise,  if  the  words  were  to  be  construed  as  words  of  limitation,  kt 

<  he  breaks  the  gavelkind  descent,  by  giving  it  to  females^  as  well  as  males. 

^  It  cannot  .descend  to  females  as  well  as  males  by  the  rules  of  gaTelkind. 

^  and  yet  he  seems  to  lay  the  chief  stress  upon  the  word  "  femake.^^    He 

^  adds  likewise,  '^  and  to  their  heirs  and  assigns  forever,  to  be  dtritfc^ 

equally^  share  and  share  ahke  ;"  nay,  he  goes  farther,  "  a#  tenants  im  cem- 
man  and  not  as  joint  tenants."  But  this  could  not  be,  if  they  were  to 
take  in  the  course  of  gavelkind  descent,  for  in  such  case  they  must  take 
as  coparceners.  In  expounding  this  clause  of  the  will  there  were  other 
portions  which  reflected  light  upon  it,  and  which  materially  influenced 
the  court  in  ascertaining  its  meaning. 

The  decision  in  Bradley  vs.  Moshy^  and  Walton  vs.  Mosby^  (3  CaiPe 
Rep,  50,)  rests  expressly  upon  the  ground,  that  the  slaves  were  given  im 
the  only  proper  use  ikud  behoof  of  the  daughter  of  ihe  donor  durincher 
natural  life,  and  to  the  heirs  of  her  body,  to  the  only  proper  use  and  be- 
hoof of  such  heirs,  ^^  their  executors^  administrators  or  assigns,^^  An4 
Judge  Roane,  after  noticing  this  distinction  as  settled  by  previous  adjs* 
dications,  states  that  if  the  use  of  .the  negro  only  had  been  given  to  tbe 
daughter  for  life,  and  a  naked  limitation  engrafted  thereon  to  the  hetrs^ 
that  he  should  have  held  that  the  whole  property  vested  in  her.  The  Um* 
itation  over  was  supported  in  Warners  vs.  mason  and  wifoj{5  Mwt^. 
Rep,  242,)  not  because  Uie  testator  devised  the  track  of  land,  tiie  subject 
matter  of  dispute,  to  the  first  taker  during  his  natural  Itfe^  but  beosnae 
of  the  expression — ^^  and  then  to  his  heirs  lawfully  begotten  of  his  body, 
that  is  bom  at  the  time  of  his  deaths  or  nme  calendar  months  thereafUr,^^ 
Here  the  words  ^'  heirs  of  his  bodj^'  were  not  considered  words  of  limi* 
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T'^s,     77       tation,  but  as  detignaiio  persotuBj  as  was  evident  from  the  testator's  de- 
U    .  ^'    -'        scribing  those  heirs  as  persons  ^^6oni  of  the  time  ofkiM  deaihj  or  nine  cai^ 
I    nn-  Y?  -         endar  monihs  thereafter. ^^     If  the  case  of  Keith  vs.  Perry ^  (1  Denautswre^ 
ri^n,  p    ^  dd3,)  stood  in  opposition  to  the  doctrine  maintained  by  this  court,  (as  it 

rh<>  r^<ii^  dearly  does  not,)  it  would  be  sufficient  to  say,  that  it  has  been  over- 

how  ij  ::-*' '        thrown  by  a  series  of  subsequent  adjudications  in  the  same  State. — See 
/'i/  T.rji  Guerry  vs.  Femon,  1  Nott  and  McCord^  69  ;  Benry  and  wife  vs.  -FeWer, 

c.  V3  LIT  2  McCard^a  Ch,  Rep.  323.     In  Anderaon  vs.  Jackaon,  (16  John.  Sep. 

^  mi-  n  >-    .      398,)  the  word  aurmvor  was  held  suffieient  to  show  that  the  legacy  was 
vcsi^rjL^-  intended  as  a  personal  benefit  to  tske  place  during  the  life  of  the  person 

(it!J^r>.  to  whom  the  benefit  was  individually  intended.     In  Bell  and  wife  yb. 

p-jrt,  k'-  Maganj  (1  Stewart^$  Rep.  536,)  the  court,  it  is  true,  supported  the  re- 

ic'Zr< '/ '-  mainder  as  good  and  not  too  remote.     It  took  care,  however,  notwith- 

a5  zLiiV.  £•  standing  the  eloquent  strictures  of  Chief  Justice  Lipscomb  upon  the  rigor 

e  si:j.ci'  -  of  the  rule,  to  show  that  this  case  was  withdrawn  froni  its  operation  by 

I  ^;.  leTi'  the  peculiar  phraseology  of  Thomas  B.  Whitwell's  will.     The  testator 

2,  OT  \^  ""^  ^'  lends  to  his  daughter  Elisabeth  six  negroes  (naming  them)  and  their 

he  c-'rrr  increase  during  her  natural  life,  and  if  she  should  ieave  an  heir  or  heirs 

um-'M'"  lawfully  begotten  of  her  body,  then  gives  them  to  such  heirs  forever ; 

and  for  want  of  such  heirs,  then  to  A.  W.  and  others."  It  requires  no 
comment  to  distinguish  this  case  from  the  naked  limitation  in  Leonard 
Frettwell's  will.  An  argument  has  been  drawn  from  Archer^s  case,  (1 
CoAre,  66  ;  Feamey  150,)  where  the  limitation  was  to  A.  for  life  ;  and 
after  his  death  to  the  next  heir  male,  and  to  the  heirs  male  of  the  body 
of  such  next  heir  male.  It  was  held  that  the  devise  to  the  heir  was  con- 
^"l;T^  sidered  as  a  reinainder  to  him  by  purchase.     Now  it  is  urged,  that  as 

primogeniture  does  not  exist  with  us,  that  the  term  ^^  Aetrt "  in  the  plural 
answers  to  the  term  ^'A«tr"  in  the  singular  in  England,  and  that  ill  the 
reasonings  that  are  applicable  to  the  word  '^heir  "  in  the  angular  there, 
hold  with  equal  strength  and  propriety,  when  applied  to  the  plural  ter- 
mination ^^  heirs  "  here.  We  will  not  stop  to  examine  at  present  the 
soundness  of  this  logic.  It  wiU  be  time  enough  to  do  this  when  a  paral- 
lel case  occurs. 

There  is  no  diffsrenee,  said  the  court  in  Virginia  in  Bradley  vs.  Mos-^ 
byy  (3  Co/i,  57,)  between  heir  in  the  singular  number,  and  heirs ;  since 
one  and  the  same  person  takes  in  both  instances,  in  case  of  land,  in  Eng- 
land. In  Archer's  ease,  the  word  *^  heir,"  it  is  true,  was  in  the  singular 
number,  but  it  was  preceded  by  the  word  ^^next,"  and  what  is  more 
important,  words  of  Undtation  were  engrafted  on  it,  which  made  the  next 
heir  the  root  of  a  new  inheritance,  the  terminus  or  stock  of  a  new 
descent,  by  reference  to  whom  the  future  succession  was  to  be  regulated. 
It  is  contended,  that  inasmuch  as  the  testator  gave  an  estate  in  fee  to  his 
sons,  and  used  proper  language  to  that  end,  that  therefore  he  understood' 
the  import  of  the  tenns  introduced  into  his  will,  and  that  he  could  not 
have  intended  his  daughters  to  take  the  same  estate  with  his  sons — in  the 
bequests  to  whom,  different  phraseology  altogether  is  employed.  This 
is,  no  doubt,  true ;  but  the  inference  deduced  from  it  would  seem  to 
operate  the  other  way.  In  the  legacies  to  his  daughters,  if  professional 
ingenuity  had  been  taxed  to  the  utmost,  more  apt  words  could  not  h< 
been  selected,  to  create  a  limitation  in  indefinite  succession.  And  ^ 
is  no  desire  more  deeply  seated  in  the  human  breast,  than  ih«* 
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preserve  the  property  we  have  acquired  in  the  family  that  shall  descend 
from  our  loins ;  consequently  the  natural  presumption  would  be,  that  such 
was  the  intention  of  Leonard  Fretwell.  Be  that  as  it  may,  such,  and 
such  only,  is  the  legal  operation  of  the  words  used  by  him  ;  and  although 
his  purpose  may  be  so  far  counteracted,  as  that  his  daughters  will  take  a 
greater  estate  than  he  intended,  still  we  are  consoled  by  the  reflection  that 
this  is  but  accomplishing  the  paramount  policy  of  the  supreme  author- 
ity in  this  State,  in  providing,  in  1821,  that  all  bequests  of  property,  ex- 
pressed in  such  terms  as  would  have  passed  an  estate  tail  by  the  Statute 
of  VVestminster,  conunonly  called  the  statute  de  donis  conditionaUbus, 
shall  be  construed  to  vest  an  absolute  fee  in  the  first  taker.  Mr.  Justice 
Blackstone,  in  delivering  judgment  in  the  Exchequer  Chamber,  in  the 
great  case  of  Perrin  et  uL  vs.  Blake^  states,  that  all  the  cases  that  had 
occurred  from  the  Statute  of  Wills  to  that  time,  (a  period  of  about  two 
centuries,)  in  wMch  heirs  of  the  body  had  been  construed  to  be  words  of 
purchase,  were  reducible  to  these  four  heads :  either  where  no  estate  of 
freehold  is  given  to  the  ancestor  ;  or  where  no  estate  of  inheritance  is 
given  to  the  heir  ;  or  where  other  explanatory  words  are  immediately 
subjoined  to  the  former ;  or,  lastly,  where  a  new  inheritance  is  grafted  on 
the  heirs  of  the  body :  none  of  which,  he  adds,  was  the  case  then  before 
the  court ;  and  none  of  which,  we  may  add,  is  the  present  case.  We 
have  thus  glanced,  hurriedly,  at  the  arguments  and  leading  cases 
presented  with  so  much  zeal  and  ability  by  counsel  for  the  plaintiff.  We 
feel  the  full  force  of  thB  learned  counsel's  general  reasoning  npon  this 
question.  We  doubt  not  that  the  intentions  of  numerous  testators  have 
been  defeated,  by  supposing,  that  they  proposed  doing  an  illegal  act, 
which  it  was  impossible  for  them  to  do.  We  have,  with  pleasure,  dis- 
covered the  tendency  in  the  judicial  mind,,  both  in  England  and  in  this 
country,  to  relax  the  sternness  and  severity  of  the  rule.  We  are  prepar- 
ed, although  in  out  judicial  infancy^  to  advance  to  the  front  rank  in  this 
warfare  of  principle  against  precedent.  Beyond  this  we  dare  not  go. 
Judges  cannot  alter  a.  law  of  property,  established  for  centuries,  to  suit 
their  notions.  The  exercise  of  such  a  power  would  be  arbitrary  and 
destructive  of  all  law.  Their  business  is  to  declare  what  the  law  is,  and 
not  what  it  ought  to  be.  That  the  gift  of  slaves  to  ii,/or  /t/e,  and  to  ike 
heirs  of  her  body  forever ^  without  an  other  word  of  explanation  from  the 
testator,  must  be  considered  words  of  Hmtatum^  and  not  of  purchase^  is  ,  ^m 
an  inflexible  rule,  too  strong  and  thoroughly  established  by  all  that  is  ^g 

venerable  in  authority,  to  be  abolished  by  any  power  short  of  that  which 
enacts  the  law.  To  deny  its  binding  efficacy  in  the  present  instance, 
would  be  to  frame  a  will  for  the  testator,  and  not  to  expound  the  one 
which  he  actually  made. 

"  To  disregard  rules  of  interpretation,''  (says  Chief  Justice  Dorsey,  of 
Maryland,)  '^  sanctioned  by  a  succession  of  ages,  and  by  the  decisions  of 
the  most  enlightened  judges,  under  pretence  that  the  reason  of  the  rule 
no  longer  exists,  or  that  the  rule  itself  is  unreasonable,  would  not  only 
frustrate  the  great  landmarks  of  property,  but  would  introduce  alatitnde  of 
construction  boundless  in  its  range  and  pernicious  in  its  consequences." — 
4  Harris  and  Johns,  435.  Says  Judge  Cheves,  of  Sodth  Carolina,  "  It 
^  the  utmost  importance  that  rules,  when  established,  should  not  be 
d  from,  whether  they  are  wise  in  themselves  or  not.    In  an  en- 
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larged  view  of  the  daties  i&J  ru2ci::=a  oc  ^:^Ll^  it.. 
mioation  of  the  particular  cases  frL:c:i  'JL^j  aif  i:.:i:*.  is  i:.rt'Ji-rr  :c 
minor  importance.  In  the  more  rem-te  mI-^z-tzz^  zi  a  rase  ^  tr-r:  ir  * 
thousand  of  the  like  kiad  oat  of  cocn,  a::c  s-rii-i^  -i-c  r^rn  <x  zc.c^-rrr. 
is  discovered  its  greatest  raloe.  The  ccEm-'j^tr  z-z^n^-J*  *^^  — -^^  -*^ 
especially,  ought  to  be  able  to  know  be^re:L.u>i  vi^i  v.^  i«  Lie  iT<.:&.-:.ci 
of  the  court  on  any  question  vhich  coy  occar,  aiAi  irL_:h  :s  l..£  :^^  cr 
aoomaloos.  If  this  is  true,  it  is  'at  least  it  -zzz^i  to  *>r  ii  va-a  to  arri-t 
to  a  judicial  trihonal  on  a  question  like  this,  that  arv  role  h^r^t.r.re 
laid  down  for  the  govenunent  of  the  cct:strcctl:n  cf  w..^,  $hc-'d  t^  c^' 
parted  from  because  of  particular  bans 'nips,  or  cf  *?ir  nem  ci  p'-^^J* 
Where  nothing  is  established,  they  may  have  their  iiLS-j-^ce,  ti-i  Dct 
otherwise.  But  the  leading  role  on  this  scb  rct,  is  cr^  which  t:-i^r  o^:r 
institutions  should  be  cherished — ^I  mean  that  which  d«^clar«s  that  per- 
petuities in  the  limitation  of  estates  should  oe  prevented,  it  is  a  h.zh.y 
useful  auxiliary  to  that  great  provisioo  ci  ocr  Constitution,  the  ab*.>'tic3 
of  the  rights  oi  pnm<^eiiiture. — 1  Xott  and  McCcrdj  fi^p.  71,  72. 
It  is  needless  to  add,  that  in  the  sound  conservative  sentinK-nts  so  strenu- 
ously set  forth  by  these  eminent  jurists,  this  court  entirely  concurs- 
Believing,  therefore,  that  the  law  is  with  the  defendant  in  error,  we  affirm 
with  cost,  the  judgment  of  the  Circuit  Court. 


Xo.  18. — Isaac  Brtan  and  Elijah  Roberts  vs.  The  Justices  of 
THE  Irfeeioe  Court  of  Scriven  County. 

From  Scriven  Superior  Court, 

The  transcript  of  the  record  in  the  above  cause,  was  transmitted  to 
and  received  by  the  clerk  of  this  court,  in  due  time,  and  was  regularly 
docketed,  before  the  meeting  of  the  court  at  the  present  term  ;  but  no 
assignment  of  errors  was  filed  in  the  clerk's  office,  either  on^  or  before  the 
first  day  of  the  term,  in  conformity  with  the  XXIII.  Rule  of  this  court. 

On  the  second  day  of  the  term,  an  assignment  of  errors  was  prepared, 
and  tendered  the  opposing  counsel. 

Starnss,  for  defendants  in  error,  refused  to  join  issue,  and  now  moves 
to  dismiss  the  writ  under  the  above  rule  of  court. 

Whereupon  the  court  sustained  the  motion,  and  the  writ  of  error  was 
accordingly  dismissed,  and  the  case  stricken  from  the  docket. 
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No.  19. — Zachariah  M.  Winkler  vs.  Amos  Scuddeh. 

By  the  common  law  of  England,  of  force  in  this  State,  under  our  adopting  statute  of 
February,  1734,  all  sane  persons  are  competent  to  testify,  unless  tnterfftocT  or 
infcsmoui. 

The  maker  of  a  note  (who  is  released)  is  a  competent  witness  to  prove  usury  in  its  con- 
sideration, in  a  suit  by  an  endorsee  against  an  endorser. 

In  a  plea  of  usury,  the  amount  of  the  original  loan,  and  the  time  when  it  was  nego- 
tiated, as  well  as  the  amount  of  usury  taken  and  reserved,  are  material  facts. 

It  is  the  rightof  a  plaintiff  to  demur,  at  law,  to  a  plea,  for  want  of  sufficient  fullness, 
before  issue  joined  upon  it  before  the  jury.  The  practice  under  our  judiciary  act 
of  1799,  has  been  to  demur  orally — not  formally,  and  in  writing,  as  in  England — ^nor 
is  the  judgment  of  the  court  upon  such  demurrer  formally  pronounced  and  recorded 
with  us,  as  in  the  English  courts. 

This  was  an  action  brought  against  the  defendant,  as  endorser  of  a 
promissory  note  made  by  Joseph  R.  Thompson,  dated  7th  of  Januaiy, 
1842,  and  due  61  days  thereafter,  for  $600.  The  defendant  pleaded 
that  he  had  endorsed  this  note  for  the  accommodation  of  the  maker,  and 
that  it  was  given  in  renewal  of  a  former  note  made  by  Thompson,  and 
endorsed  by  defendant  for  his  (Thompson's)  accommodation  ;  that  Thomp- 
son delivered  the  original  note,  and  those  successively  taken  in  renewal, 
including  the  one  in  suit,  to  the  plaintiff;  and  that  the  plaintiff  took  and 
received  upon  the  original  note,  and  upon  each  succeeding  note  in  renewal, 
three  per  cent,  per  month,  interest,  and  that  the  interest  so  received 
amounted  to  the  sum  of  $400. 

At  February  Term,  1846,  this  cause  was  tried  before  Judge  Fleming, 
in  the  Superior  court  of  Chatham  county.  The  note  sued  on,  with  the 
defendant's  endorsement  thereon,  having  been  read  to  the  jury  in  evi- 
dence, the  plaintifTs  attorneys  closed  their  case. 

On  the  part  of  the  defendant,  Joseph  R.  Thompson,  the  maker  of  said 
note,  was  then  offered  as  a  untness  for  the  purpose  of  proving  the  facts 
alleged  in  the  plea,  and  that  he  passed  the  note  to  the  plaintiff  upon  the 
usurious  consideration  alleged.  At  the  same  time,  a  general  release  from 
the  defendant  to  the  witness,  of  all  causes  of  action  whatever,  and  also 
the  discharge  and  certificate  in  bankruptcy  of  the  witness,  were  tendered 
in  evidence,  to  obviate  all  objections  to  the  witness,  on  the  score  of  in- 
terest. 

The  plaintiff's  counsel  objected  to  the  competency  of  the  witness  to 
prove  the  usury,  on  the  ground  that  a  party  to  a  negotiable  instrument 
shall  not  be  permitted  to  invalidate  it,  or  to  show  that  it  had  a  taint  when 
it  passed  out  of  his  hands  ;  and  contended,  that  even  if  the  rule  of  Wal- 
ton &  Shelly  should  be  confined  to  the  case  of  a  note  in  the  hands  of  an 
innocent  holder ^  yet,  that  as  the  note  in  this  case  imported  consideratioD, 
prima  facicy  and  there  was  no  evidence  yet  to  the  contrary,  and  that  even 
admitting  that  Thompson  could  be  a  competent  witness^  when  it  had  been 
t)roved,  aliunde^  that  the  plaintiff  was  not  an  innocent  holder,  yet  as  the 

itncss  was  rendered  incompetent  by  the  aliunde  proof,  he  could  not  be 

mitted  either  on  the  voire'direj  or  in  chiefs  to  remove  it ;  that  a  witness 
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cannot  make  way  for  his  testimony  in  chief,  by  taking  his  case  out  of  a 
rule  vrhlchf  prima  facie^  furnished  a  valid  objection  to  it. 

Which  objection  of  the  plaintiff's  counsel  was  overruled  by  the  court 
below,  and  Thompson  was  admitted,  and  .gave  testimony  in  said  cause, 
proving  the  said  note  to  have  been  infected  with  usury  when  he  passed  it 
to  the  plaintiff.  To  which  decision  of  the  court  below  the  plaintiff  ex- 
cepted. 

After  closing  the  testimony  on  the  part  of  the  defendant,  it  appeared 
that  there  was  a  variance  between  the  defendant's  proof  and  his  plea ; 
that  neither  of  the  pleas  corresponded  with  the  amount  or  the  time  of 
payment  of  the  usury  proven,  and  on  that  account  the  plaintiff's  counsel 
insisted  that  the  said  testimony  should  be  ruled  out,  and  moved  the  court 
to  that  effect,  which  motion  the  court  below  overruled,  and  the  plaintiff's 
counsel  excepted. 

The  plaintiff's  attorneys  then  argued  to  the  jury,  that  even  under  the 
testimony  of  Thompson,  the  plaintiff  was  entitled  to  recover  the  principal 
of  said  note ;  that  the  payments  made  were  on  account  of  interest,  and 
not  of  principal ;  that  although  neither  the  witness,  nor  Scudder,  the  de- 
fendant, could  have  been  made  to  pay  said  usurious  interest,  nor  could 
the  legal  interest  have  been  recoverable  at  law ;  yet,  inasmuch  as  it  had 
been  voluntarily  paid,  neither  Thompson,  the  witness,  nor  Scudder,  the 
defendant,  could  recover  it  back.  That  the  defendant  could  not  certainly 
recover  it  back,  inasmuch  as  he  had  never  paid  it.  That  it  could  not  be 
allowed  that  Scudder,  the  defendant,  should  have  the  right  to  the  deduc- 
tion in  this  case,  and  then  that  Thompson,  the  witness,  or  his  official 
assignee,  could  also  recover  it  back.  And  asked  the  court  below  so  to 
charge  the  jury.  Which  was  refused ;  but  left  to  the  jury  to  say  what 
part  of  the  principal  sum  had  been  paid.  And  the  jury  deducted  all  the 
sums  paid  by  the  witness,  Thompson,  for  interest,  from  the  principal  sum, 
and  only  rendered  a  verdict  for  the  plaintiff  for  the  balance  of  the  princi- 
pal.    To  all  which  the  plaintiff's  counsel  excepted. 

And  now,  in  the  Supreme  Court,  the  plaintiff  assigns  as  errors  in  law, 
the  said  decisions  and  charge  of  the  court  below,  and  prays  judgment,  &c. 

R.  M.  Charlton  and  L.  S.  De  Lton,  for  plaintiff  in  error. 

Mr.  De  Lyon  made  the  opening  argument  in  beh^f  of  the  plaintiff. 

William  Law  and  Mulford  Marsh,  for  defendant. 

Mr.  Marsh,  for  defendant,  aigued  as  follows : 

This  was  an  action  tried  in  Chatham  Superior  Court,  January  Term,  1846,  be- 
fore Judge  Fleming,  founded  upon  a  note  endorsed  for  Joseph  R.  Thompson,  of 
which  the  following  is  a  copy : 

$600  Savannah,  7th  May,  1842. 

Sixty-one  days  after  date,  I  promise  to  pay  to  the  order  of  Amos  Scudder,  Six 
Hundred  DoUarStisr  value  received. 

Cr.  the  Dfawer,  J.  R.  THOMPSON. 

A.  Souoder. 
fiadoned  Amos  Scudder. 
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Th«  defendant  pleaded  that  be  had  endorsed  this  note  for  the  accommodation  of 
Joseph  R.  Thompson,  and  that  this  note  was  given  in  renewal  of  a  former  note, 
made  by  Thompson  and  endorsed  by  defendant  for  Thompson's  accommodation^- 
that  Thompson  transferred  the  said  original  note  and  those  in  renewal  of  said  note, 
including  the  one  in  suit,  to  the  plaintiff,  and  that  the  plaintiff  took  and  reeeired 
upon  the  original  note  and  upon  each  note  in  renewal,  three  per  cent  per  month 
interest,  and  that  the  interest  so  received  amounted  to  the  sum  of  four  huodrad 
dollars,  and  that  the  plaintiff  could  only  recover  the  balance  of  the  principal — ^the 
whole  interest  being  forfeited. 

And  in  support  of  his  several  pleas,  he  offered  the  maker,  Joseph  R.  Thompson, 
to  prove  that  defendant  endorsed  the  note  for  the  accommodation  ol Thompson, 
and  also  to  prove  the  usury,  as  pleaded. 

Plain tiff^s  counsel  objected  to  the  competency  of  Thompson  as  a  witness,  on 
the  ground  that  a  party  to  a  negotiable  note  snould  not  be  received  as  a  witness, 
to  prove  that  the  note  which  he  put  in  circulation  was  tainted  with  fraud  in  bis 
hands,  when  he  passed  it  away ;  the  court  overruled  the  objection,  and  plaintifl^s 
counsel  excepted,  and  relied  on  the  cases  Walton  vs.  Shelly,  1  Rep.  296 ;  Sank  U. 
S.  vs.  Dunn,  6  Peters  Rep.,  51 ;  and  a  few  other  decisions  in  the  Supreme  Court, 
U.  S.  The  last  in  the  case  of  Henderson  vs.  Anderson,  3  Howard  Rep,^  73,  affirm- 
ing the  case  of  Walton  and  Shelly  as  the  law  of  that  court. 

The  case  of  Churchill  vs.  Suter,  4  Mass.  Rep.t  156  ;  Winton  vs.  Saidler,  3  John. 
Ca^es,  185,  and  some  few  other  authorities. 

The  case  of  Walton  vs.  Shelly  established  an  innovation  on  the  common 
law ;  at  common  law  every  person  not  a  party  to  a  case,  nor  interested,  nor 
infamous,  is  a  competent  witness. — 3  Bl.  Com.t  369;  1  Phil,  £v,,  18 ;  1  Greenteaf 
on  Ev.,  376. 

This  maxim  of  the  civil  law  adopted  by  Lord  Mansfield  in  the  case  of  Walton 
and  Shelly  does  not  apply — "  nemo  allegans  suam  turpitudinem  audieudus  est  ;*' 
VIZ :  no  man  setting  forth  his  own  depravity  is  to  be  beard. 

Has  the  witness  offered  committed  any  act  of  depravity  ?  He  had  violated  no 
laws.  The  plaintiff'  had  committed  the  act  of  depravity,  he  had  violated  the  law 
by  taking  usury,  and  yet  asks  that  the  witness's  mouth  may  be  sealed  to  hide  bi5 
own  depravity. 

Even  the  principle  of  particeps  criminis  does  not  apply,  for  witness  could 
have  sued  for  and  recovered  back  the  usury  if  he  had  paid  the  note,  which  oooM 
not  have  been  done  had  he  been  particeps  criminis. — 5  Law  Lib.  Com,  on  Usury, 
80  and  81,  {see  6  East ;  241  Cowper,  200,  790 ;)  Clarke  vs.  Shee. 

But  this  rule  as  laid  down  in  Walton  and  Shelly  in  1786  was  overruled,  in  the 
case  of  Jordaine  vs.  Lashbrook,  7  Term  Rep.  604,  in  1798,  and  from  that  day  to  this 
it  has  never  been  the  rale  in  England,  and  long  since  then,  they  have  by  statutes 
made  all  persons  competent  witness  unless  parties  to  the  case. — Statutes  6  and  7 
Vict.  C.  85,  Sec.  1 ;  Arch.  Ni.  P.  Law  Lib.^  July  No.  1845,  page  29,  and  see 
page  30. 

This  rule,  established  by  Lord  Mansfield,  the  great  commercial  lawyer  and 
Judge,  for  the  benefit  of  commerce  and  commercial  paper,  lived  a  sickly  life  of  only 
12  years,  and  since  then  in  that  great  commercial  country,  the  courts  have  adhered 
to  the  common  law,  enlarji^ed  by  Statutes  of  6  and  7  Vict,,  so  that  no  person  not  a 
party  to  the  case  is  excluded  on  the  ground  of  incompetency,  and  yet  our  court  is 
asked  to  adopt  this  repudiated  rule  of  Lord  Mansfield. 

In  some  of  the  States  the  rule  of  Walton  and  Shelly  was  early  adopted. 

It  was  in  New  York  in  1802,  in  the  case  of  Winton  and  Saidler.  Justices 
Kent  and  Radcliff  holding  the  witness  incompetent — 3  John,  Sa,  185. 

This  State  is  the  greatest  commercial  State  in  the  Union,  and  yet  we  find  they 

have  entirely  repudiated  the  rule  of  Walton  and  Shelly,  and  deelaire  it  not  law. — 

'hai  vs.  Davis,  20  John  Rep. ,  285 ;  Poiodl  vs.  Wt^ers,  17  John  Rep.,  1 76 ;  Barrei 
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Y8.  SnatBden,  5  Wend.,  185 ;  Williams  ys.  Waldbridge,  3  Wend.  415;  Bank  of  Utica 
vs.  Hdliard,  5  Cowen,  153;  Stafford  vs.  Rice,  5  Cowen,  23;  Starkweather  vs. 
Matthevm  et  al.  2  Hill  Rep.,  131.  The  maker  of  an  accommodation  note  was 
admitted  in  behalf  of  hia  endorsers,  on  being  released  from  costs,  to  prove  usury. 
This  was  in  1841. 

In  the  case  under  consideration  the  witness  was  released  not  only  from  the  costs, 
bat  from  the  debt  by  defendant,  and  his  discharge  under  the  Bankrupt  Act  of  1841, 
was  also  in  evidence. 

In  Massachusetts,  a  State  perhaps  nearly  equal  to  New  York  in  commerce,  the 
courts  have  also  repudiated  the  rule,  unless  the  note  be  in  the  bands  of  an  innocent 
bona  fide  holder. — Fox  et  dl.  Admr.  vs.  Whitney  Adtnr.^  16  Mass.  118. 

Vanshaack  vs.  Stafford,  12  Peek,  565 ;  Case  directly  in  point  In  this  case,  the 
accommodation  endorser  was  sued,  and  the  maker  held  competent  to  prove  usury 
between  the  plaintiff  and  maker,  from  whom  plaintiff  received  the  note. 

In  South  Carolina  the  rule  of  Jordaine  vs.  Lashbrook  prevails — 3  hf*Cord,  71 ; 
Wright  vs.  Packard;  Smiih  vs.  Admr.  Cherry,  1  HiU  Rep.  148 ;  Smith  vs,  Dow, 
Mil.  Con.  -Aep.,  277.  In  New  Jersey  the  same  rule  prevails,  and  to  prove  usury. 
Freeman  vs.  jBrittin,  2  Harrison  Rep.,  192.  So  in  Virginia — Taylor  vs.  Beck,  3 
JRand,  316 ;  (2  Cow.,  Phil,  on  Ev.,  Note  78,  page  78.)  And  in  Vermont — Same 
tiote,  2  Aik.  JRep.,  138.  Connecticut — Same  note,  1  Conn.  Rep.,  260.  Maryland 
— Same  note,  3  Har,  and  John.,  172 ;  4  Har.  and  John.,  283.  Kentucky — Same 
note,  1  Munroe,  23. 

Thus  we  see  the  courts  of  these  States  having  great  commercial  interest,  repu- 
diating this  obsolete  rule  of  Walton  and  Shelly.  Obsolete,  at  least,  -in  the  court 
that  first  adopted  it ;  and  yet  this  court  is  asked  to  hold  it  to  be  the  law  of 
Georgia. 

Bat  this  question  is  settled  by  the  law-making  power  in  .Georgia.  By  the  Act 
of  1784,  the  common  Jaw  and  statute  law  of  EUigland  were  adopted,  such  as  were 
in  force  on  the  14th  May,  1776. 

The  common  law,  as  it  was  known  and  recognized  by  the  courts  of  Great 
Britain  on  the  14th  May,  1776,  held  all  persons,  not  parties,  nor  interested,  nor 
infamous,  competent  witnesses,  as  we  have  seen.— 3  Slk.  Com,  369 ;  1  Phil.  Ev. 
18 ;  1  OreenUaf,  376. 

And  this  being  adopted  by  the  Act  of  1784,  remains  the  law  of  Georgia,  unles^ 
repealed  or  otherwise  altered  by  the  Legislature. — Prin,  Dig.,  570. 

The  rale  in  Walton  vs.  Skelly  was  made  in  1786,  two  years  after  the  adopting 
statute — and  was  overruled  in  the  case  of  Jordaine  vs.  Lashhrooke  in  1798. 

So  that  the  case  of  Walton  vs.  SheUy  never  was  authority  in  this  State,  and 
since  onr  adopting  statute,  no  court  in  this  State  can  adopt  it  without  violating  the 
statute  of  1784.  And  also  the  1st  Sec.  1  Art.  Con.  of  this  State — which  confines 
all  legislative  powers  to  the  Legislature. 

And  such  was  the  decision  of  the  Judges  in  Convention  in  the  case  of  Slack  vs. 
Moss,  Dudley's  Rep.  167. 

And  such  I  apprehend  has  been  the  current  of  decisions  in  this  State. 
See  the  case  of  Wendell  vs.  Oeorge^  by  Judge  Berrien.— iS.  3f.  Charleton's 
Report,  51. 

Bot'the  counsel  for  phuntiff  says  that  the  evidence  should  have  been  ruled  out 
under  the  pleadings.  The  general  issue  denied  what  the  plaintiff*  alleged  in  his 
declaration. 

The  plaintifif  declared  that  the  defendant  transferred  the  note  to  plaintifif,  in  the 
usual  coorse  of  buiiness,  and  for  a  valuable  consideration.  Defendant  by  the 
general  issue  denied  that,  and  proved  it  by  the  evidence  of  Thompson,  and  there- 
fore disproved  plaintiff 's  case. 
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And  by  the  general  plea  of  usury,  the  defendant  set  forth  the  whole  transaction, 
the  usury  taken,  and  from  whom  taken,  and  for  what  time  taken,  fiiUy  and  dis- 
tinctly enough  to  advise  the  plaintiff  of  the  defence  which  at  common  law  may 
be  given  in  evidence  under  the  general  issue. — 5  Law  Lib.  Com,  on  usury  76. 

The  answer  fully,  plainly  and  distinctly  sets  forth  u^ury,  names  the  unlawfiil 
interest  taken,  3  per  cent  per  montk,  &c.,  and  completely  puts  the  plaintiff  upon 
full  notice  of  the  nature  of  the  defence.  And  that  is  what  our  statute  requires, 
that  the  plaintiff  may  not  be  taken  by  surprise. 

The  general  plea  of  usury  is  good  except  on  special  demurrer. — 5  Law  LUt,,  77. 

And  even  under  the  rule  of  Walton  vs.  Shelly,  Thompson  was  competent  to 
prove  all  that  happened  while  the  note  was  in  his  hands,  because  it  then  had 
no  taint.  Nor  did  it  receive  any  from  him,  but  from  plaintiff. — 2  Greadeaf  on 
Ev.;  Roscoeon  Civ.  £.  173. 

The  decision  of  the  court  in  admitting  Thompson's  testimony  was  clearly  right, 
and  he  disproved  the  plaintiff's  statements  in  his  declaration,  proved  that  plaintiff 
did  not  receive  the  note  from  defendant  for  a  valuable  consideration,  nor  in  the 
usual  course  of  trade,  and  he  fully  proved  the  usury  as  alleged  in  defendant's  plea, 
and  the  verdict  is  right  both  according  to  law  and  evidence. 

In  an  application  for  a  new  trial  which  always  addresses  itself  to  the  sound  dis- 
cretion of  the  court,  if  upon  the  whole  case  justice  has  been  done  between  the 
parties,  and  the  verdict  is  substantially  right,  no  new  trial  will  be  granted,  although 
there  may  have  been  some  mistakes  committed  on  the  trial.  Justice  Story,  in 
th^cafle  of  McLanahan  et  al.  vs.  the  Universal  Insurance  Co.f  1  Fetert^  Rep.  183. 

In  this  case  full  and  ample  justice  has  been  done.  Plaintiff  has  a  verdict  for 
all  he  is  entitled  to  under  our  laws,  and  surely  this  court  will  not,  by  requiring 
from  a  security  a  strictness  in  pleading,  with  which,  from  a  want  of  knowledge  of 
the  facts,  he  cannot  Qomply,  compel  him  to  pay  usury  extorted  from  the  principal, 
and  thus  aid  the  usurer  in  violating  the  law. 

Securities  always  have  a  favorable  standing  in  court,  and  are  entitled  to  all 
the  privileges  of  the  principal,  and  may  plead  usury  or  make  any  defence  the  prin- 
cipal can. — 5  Law  Lib.  Com.  on  usury,  76. 

Bank  U.  S.  vs.  Winston  Exr.,  2  Brockenborough,  252  ;  IKeobdd  on  Security^ 
253,  254,  (see  Cooper,  61.)  This  doctrine  is  laid  down  in  the  case  of  Wright  yn. 
Motley,  1 1  Ves.  page  22,  by  Sir  Wm.  Grant,  Master  of  the  Rolls. 

The  |>laintiff  could  have  denied  the  plea  under  his  oath  and  have  been  a  wit- 
ness; this  he  refused,  and  we  submit  if^  this  be  not  an  admission  of  its  truth. — 
1  Fhii.  Ev.  107. 

Oar  statute  only  requires  such  a  plea  as  will  fully  advise  the  plaintiff*  of  the 
nature  of  the  defence.  Surely  this  was  done ;  and  the  defendant  may  rely  on  all 
his  pleas. 

We  think  we  have  fully  sustained  the  following  points : 

1st.  That  a  party  to  a  negotiable  note  is  a  competent  witness  to  prove  usuty  in 
the  hands  of  the  person  taking  usury — he  not  being  a  bona  fide  holder. 

2d.  That  in  this  case  plaintiff  received  the  original  note  and  those  in  renewal 
of  such  note,  including  the  one  in  suit,  from  the  witness,  (Thompson  the  maker,) 
and  upon  each  note  toox  from  Thompson  3  per  cent,  per  month  interest,  eontrary  to 
law.    And  that  Thompson  is  a  competent  witness  to  prove  these  facts.     , 

3d.  That  the  pleading  on  the  part  of  the  defendant  fully  notifies  the  plaintiff  of 
the  nature  of  the  defence,  so  that  he  could  not  be  taken  by  surprise. 

4th.  That  full  and  ample  instice  has  been  done  the  plaintiff  in  this  case  by  the 
verdict,  which  gives  him  all  he  is  entitled  to  by  law— mod  thai  this  court  oogbt 
aot  to  grant  a  new  trial. 
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Wm.  Law  for  defendant  in  error. 

By  the  established  rule  of  evidence  at  common  law,  al]  persons  are  competent 
to  give  evidence  unless  interested  or  infamous. 

Interest  and  infamy  are,  in  other  words,  exceptions  to  the  general  rule,  that  all 
persons  of  sane  mind  are  competent  to  testify. — 1  Fhil.  18. 

To  these  two  exceptions,  another  was  added  in  England  in  the  year  1786,  viz : 
that  a  party  to  a  negotiable  security,  or  instrument,  could  not  be  a  witness  to 
impeach  its  validity. 

This  exception  was  first  established  in  the  case  of  Walton  and  Shelly,  (1  Tm, 
Rep.  296,)  and  originated  in  an  idea  that  it  was  to  assist  commerce  and  discourage 
fraud, — See  the  case  and  4  Mass.  Rep.  156. 

It  is  obvious  here  to  remark,  that  this  exception  did  not  exist  in  England,  when 
the  common  law  was  adopted  in  Georgia,  but  was  introduced  twenty  years  after. 
Hence,  there  is  no  obligation  upon  this  court  to  adopt  it ;  and  it  should  not  be 
adopted  unless  stron^l]^  commended  by  its  obvious  propriety  and  necessity,  for 
the  very  reason  that  it  is  an  exception  to  a  general  rule. 

It  is  obvious  further  to  remark,  that  this  same  exception  was  rejected  and  ex- 
ploded in  England  within  ten  years  after  its  introduction,  and*  questioned  in  the 
earliest  succeeding  case. — See  Bent  vs.  Baker,  3  Tm,  Rep.;  Jordaine  and  Lash- 
brooke,  7  Tm.  RJejp. 

But  it  is  said  to  be  an  exception  designed  to  assist  commerce  and  discourage 
fraud ;  and  yet  England,  where  the  exception  was  so  early  rejected,  is  the  mo«t 
commercial  nation  in  the  world ;  and  the  common  law  of  England  abhors  fraud 
in  every  form. 

It  would  be  strange,  that  in  such  a  country,  and  with  such  a  common  law,  an 
exception  standing  on  the  ground  on  which  this  was  made  to  repose  by  its  dis- 
tinguished author,  should  so  immediately  have  been  Questioned,  and  so  speedily 
exploded,  if  its  introduction  had  not  been  in  clear  violation  of  existing  law,  and 
the  principle  on  which  it  was  rested  found  to  be  fallacious  in  practice.  The  truth 
is,  that  its  application,  instead  of  assisting  commerce  by  discouraging  fraud,  was 
found  to  conceal  and  disguise  fraud  b^  withholding  the  only  witnesses  who  in 
the  nature  of  such  transactions  could  disclose  it — See  18  John.  Rep.  167. 

The  exception  never  was  in  force  in  Georgia, — the  general  rule,  without  the 
exception,  was  the  law  of  England  when  that  law  was  adopted.  It  is  a  hazard- 
ona  undertaking  on  the  part  of  the  Judiciary  to  legislate;  it  becomes  still  more  so 
to  do  it,  in  opposition  to  the  lights  of  experience  and  the  obvious  tendency  of  ju- 
dicial wisdom  in  America  as  well  as  England. 

More  than  twelve  years  ago,  the  exception  established  in  Walton  and  Shelly, 
M^as  considered  in  convention  by  the  ten  judees  of  Georgia  then  on  the  bench ; 
and  the  authority  of  that  case  deliberately  and  considerately  rejected;  and  the  ex- 
ception it  established  declared  not  to  be  law. — See  Siadi  vs.  Moss,  Vudly,  Rep. 

161. 

The  decison  in  that  case  was  prepared  by  the  late  Jndge  Crawford.  The  rea- 
soning was  his — but  the  rejection  of  Walton  and  Shelly  was  in  accordance  with 
the  opinion  of  all  the  Judges  attending  the  Convention. 

It  is  not  now  understood  that  Walton  and  Shelly  is  recognized  in  any  Circuit 
in  the  State,  aave  what  inclinations  may  have  been  indicated  during  the  trial  of 
cafleB  in  thi«  circuh. 

It  is  to  be  remembered,  too,  that  Slack  and  Moss  >as  decided  at  a  time  when 
the  exception  in  Walton  and  Shelly  was  supported  by  its  unqualified  adoption 
n  iiome  of  th«  ^^^  commercial  States  of  the  Union,  with  the  most  enlightened 
I  ^arv-  particularly  New  York  and  Massachusetts.  The  Judiciary  of  both 
;^J°°'  G^tes  have  greatly  receded  from  their  former  views  on  this  subject-  Ner* 
ylS  tai  denied  t*ie  authority  of  Walton  and  Shelly.    Massaehusetts  has  greal* 
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qualified  it,  and  is  fast  verging  to  its  explosion.  Indeed,  in  England  and  in  this 
country,  the  most  direct  tendency  is  to  let  all  objections  to  testimony  ^  to  the 
credit,  and  to  limit  the  rule  of  incompetency  within  the  narrowest  points.  By 
the  English  Statute  of  William  IV.,  a  most  important  legislative  indication  is 
given  on  this  subject. 

It  would  be  stranffe,  if,  when  everywhere  else  this  exception  in  Walton  and 
Shelly  was  either  rejects!  or  exploded,  or  being  exploded  by  its  gradual  limita- 
tions, that  we  in  Georgia,  in  opposition  to  former  opinion,  should  be  reversing 
the  order  of  things  by  its  adoption. 

It  will  be  conceded  that  in  England,  the  rule  in  Walton  and  Shelly  has  never 
been  recognized  as  law  since  the  case  of  Jordaine  and  Lashbrooke. 

When  its  paternal  ancestry  have  rejected  it  as  an  unworthy  and  spurious  oflf- 
spring,  shall  we  adopt  the  bantling,  and  like  the  Dutchman  adhere  to  his  ill- 
shapen  four-cornered  roofed  house,  in  the  midst  of  beauteous  and  splendid  speci- 
mens of  architecture  ? 

I  have  alluded  to  the  tendency  of  the  decisions  in  our  own  country ; — let  us 
examine  them : 

In  Winton  vi.  Saidler,  3  John.  Cos,  185,  the  New  York  Court  fully  adopted 
the  rule  In  Walton  and  Shelly. 

The  rule  seems  to  have  been  continued  and  unbroken,  or  modified  down  to  the 
case  of  Mann  and  Swan  in  14  John.  Rep.  270,  where  we  see  a  most  severe  ap- 
plication of  the  rule. 

It  underwent  some  modification  in  Sk elding  vs.  Wanen,  15  John.  Rep,  270, 
and  16  John.  70.  It  was  further  shaken  and  modified  in  Powell  vs.  Waters,  17 
J<A^n.  176 ;  and  McFadden  vs.  Maxwell,  17  John.  188.  And  the  important  dis- 
tinction was  taken  and  established  that  the  rule  did  not  apply  when  the  plaintiff 
in  the  action  was  (limself  the  usurer  or  a  party  to  the  fraud.. 

And  in  Myers  vs.  Palmer,  in  an  action  azainst  the  1st  endorser,  the  maker  and 
2d  endorser  were  held  competent  to  prove  Uiat  the  note  was  filled  up  for  a  greater 
sum  than  was  intended,  the  court  usmg  the  strong  language, «  that  the  reason  and 
policy  of  the  rule  was  to  protect  bona  fide  holders,  &c.  Here  the  party  who  asks 
its  benefit  is  the  very  person  who  committed  the  fraud.  It  would  be  a  misappli- 
cation and  abuse  of  the  rule  to  extend  it  to  such  a  case." — 18  John.  Rep.  167. 

I  ask  the  court  to  pause  and  consider  here  upon  the  case  at  bar.  Winkler,  the 
plaintiff,  is  the  usurer — ^he  committed  the  fraud  upon  the  law — ^he  took  advantage 
of  the  pecuniary  necessities  of  the  maker,  and  after  the  note  had  been  endorsed  by 
the  defendant  for  the  maker's  accommodation,  and  delivered  to  him,  (the  maker.) 
he  discounted  it  for  usury^ 

Is  he  that  bona  fide  holder  for  whose  protection  the  rule  was  introduced  ?  or,  in 
the  expressive  language  of  the  New  York  court,  is  not  its  application  to  him  an 
abuse  of  the  rule  ?  Winkler  is  precisely  within  the  qualification  of  the  rule  made 
in  that  case  in  New  York. 

In  Tulh^  vs.  Davis,  20  John.  287,  the  endorsee  was  admitted  to  prove  in  a  sail 
against  the  maker,  that  the  note  was  given  to  take  up  two  pther  notes  on  which 
usury  had  been  received ;  and  thus  the  rule  was  virtually  abolished. 

Stafford  vs.  Rice,  5  Couvn  23,  expressly  overruled  Wintoiuind  Saidler,  and  with 
it  Walton  and  Shelly,  and  declared  that  they  were  not  law.  More  strong  yet  is  the 
case  of  the  Utica  Bank  vs.  HUliard,  5  Cowen,  153.  See  also  8  CotMR,  669 ;  3 
Wend.  415.  The  same  adoption  of  the  rule  in  Walton  and  Shelly  marked  the 
course  of  the  earlier  decisions  in  Massachusetts,  until  we  arrive  at  the  case  of  Fox 
and  Whitney,  16  Mass.  Rep.  118,  where  the  same  distinction  is  taken,  and  the 
contest  being  between  the  original  parties,  and  not  an  innocent  bona  fide  holder,  the 

'e  was  relaxed,  and  the  witness  admitted. 

\nd  on  a  motion  for  new  trial  in  the  caae  of  Kni^  vs.  JPtteiurm.  3  Pidi,  184. 
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Judge  Wilde  says  Manning  vs.  Wheatland,  10  Mass.,  has  been  questioned.  The 
plaintiff,  he  says,  was  the  guilty  party  (the  usurer) ;  no  deception  was,  therefore, 
practiced  on  him.  The  truth  was  that  Manning  vs.  Wheatland  was  in  effect  over- 
ruled by  Fox  vs.  Whitney.  See  Mr.  Cowen's  note  to  Phillipps,  2  vol.  76.  But 
in  Van  Schaack  vs.  Stafford,  12  Pick,  565,  the  maker  was  beJd  a  competent  wit- 
ness, under  precisely  the  same  circumstances  with  the  case  at  bar.  In  Virginia 
the  rule  of  Walton  and  Shelly  is  rejected.  See  1  Hen.  and  Munf.  154 ;  3  Sand. 
316.  This  last  case  is  worthy  of  perusal.  In  Vermont  the  rule  is  rejected. 
Nichols  VB.  Holgate,  2  AiJc.  138,  cited  Co  wen's  note,  p.  79.  In  Connecticut  the 
earlier  decisions  followed  the  lead  of  their  neighbors ;  but  in  Townsend  vs.  Bush,  1 
Conn.  Rep.  260,  Walton  and  Shelly  was  rejected,  and  Jordaine  vs.  Lashbrooke  de- 
clared to  be  sound  law.  I  have  this  reporter,  and  can  furnish  Randolph.  In  South 
Carolina  the  doctrine  in  Walton  and  Shelly  is  entirely  exploded. — See  the  cases 
collected  in  2  Cowen's  Notes,  p.  80.  in  Maryland  the  rule  is  also  rejected. — See 
3  Har,  and  John.  172 ;  4  Har.  and  John.  283.  I  can  furnish  these  authorities.  So 
in  Tennessee,  2  Yerger  35.  So  in  Kentucky. — Sec  Cowen's  Notes,  80.  So  in 
New  Jersey,  2  Harrison  192.  In  Ix)uisiana  the  rule  is  said  to  be  of  modern  date, 
and  not  settled. — 5  Martin  130,  cited  Cowen  81.  In  Pennsylvania,  New  Hamp- 
shire and  Maine,  and  perhaps  Mississippi,  Walton  and  Shelly  seems  to  have  been 
adopted.  In  North  Carolina  rejected. — 3  Murphy  151.  So  too  in  Alabama. — 1 
Stetp.  199 ;  9  Porter  226.    In  Ohio,  rule  undecided. 

Thus  stands  the  question  in  the  State  courts. 

This  brings  me  to  the  consideration  of  the  decisions  of  the  Supreme  Court  of  the 
United  States. 

The  authority  of  that  court  is  entitled  to  great  weight ;  yet  its  decisions  are  not 
obligatory  upon  this  court,^nd  will  not  command  its  blind  obedience,  but  are  to 
be  weighed  and  scrutinized  upon  principle ;  and  then,  with  due  allowance  to  the 
acknowledged  weight  of  its  authority ,  they  are  to  be  followed  or  resisted  according 
to  the  force  of  the  reasoning  by  which  it  is  supported,  and  the  weight  of  the  au- 
thorities upon  which  it  rests  and  relies. 

^  The  two  cases  of  the  Bank  of  the  United  States  vs.  Jhmn,  and  that  of  the  Bank 
of  the  Metropolis  vs.  Jones,  in  6  Peters  51,  and  8  Peters  12,  stand  upon  precisely 
the  same  ground.  And  they  involved  three  points,  viz. :  Ist  Whether  a  party  to 
a  negotiable  instrument  was  competent  to  invalidate  it  f  2d.  Whether  parol  evi- 
dence could  be  received  to  vary  or  contradict  a  written  contract  ?  3d.  That  the 
officers  of  the  bank  had  no  authority  to  make  such  contract  as  the  witnesses  in  each 
case  testified  to.  The  court  affirm  the  negative  of  the  first  proposition,  upon  the 
authority  of  Walton  and  Shelly.  But  the  testimony  of  Car  and  Blake  did  not  go 
to  the  extent  of  invalidating  the  instrument,  but  merely  to  prove  a  parol  agree- 
ment, tending  to  release  the  endorsers  from  risk,  in  contradiction  of  the  obligation 
imposed  by  the  contract  of  endorsement.  This  raised  the  second  point,  which 
principally  attracted  the  attention  of  the  court,  and  which,  equally  with  the  thini, 
was  decisive  of  the  case. 

It  will  be  seen,  therefore,  that  there  was  enough  in  the  cases  for  the  decision 
without  touching  the  first  question ;  and  that,  indeed,  as  the  first  was  not  so  ob- 
viously embraced  in  the  tacts  proved  by  the  witnesses,  what  was  said  by  the 
court  on  that  point  has  rather  been  considered  as  a  dictum  than  the  ground  of  the 
decision  in  the  case. 

Upon  the  point  the  decision  is  brief  and  unsatisfactory.  The  court  first  say 
that  the  witness  is  not  incompetent,  because  his  name  was  not  endorsed  on  the 
bill. — See  page  57.  It  then  says  the  case  of  Walton  and  Shelly  is  still  held  to  be 
law.    I  ask  when  and  where  is  it  held  to  be  law  ? 

It  was  expressly  overruled  by  the  Judges  in  Bank,  in  England,  in  Jordaine  and 
Lashbrooke.— 7  Tm.  Rep.  It  has  never  since  been  recognized  in  England.  Tb^ 
decisions  of  the  Supreme  Court  were  made  twelve  and  thirteen  years  ago.    '^ 
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thjey  allude  to  the  earlier  decisions  of  New  York  and  Massachusetts  ?    We  have 
shown  that  they  have  been  revised  and  overruled. 

It  is  now  law  only  in  Pennsyivania,  New  Hampshire  and  Maine. 

How  imperfectly  and  superficially  was  this  point  considered  by  the  Supreme 
Court,  and  the  dictum  announced  when  they  refer  to  the  case  in  7  Tm,  iZ^.,  60, 
which  allows  the  borrower  in  an  action  for  usury,  to  be  a  witness,  and  take  no 
notice  of  Jordaine  and  Lashbrooke,  reported  in  the  same  volume,  in  which  the  very 
point  they  affirmed  is  denied,  and  Walton  and  Shelly  expressly  and  by  name  over- 
ruled. 

It  is  manifest  the  court  did  not  mean  to  decide  the  case  so  mcch  upon  the  first 
point  as  the  second  and  third,  because  they  say,  at  page  60  of  6  Peters,  the  evi- 
dence should  have  been  overruled  ;  or  the  court  should  have  instructed  the  jury 
that  the  facts  proved  were  not  sufficient  in  law  to  release  the  liability  of  the  en- 
dorser. Demonstrating  the  fact  that  they  rested  the  case  upon  the  insufficiency  of 
the  parol  evidence  to  contradict  the  written  contract. 

That  this  view  of  those  decisions  has  been  taken  by  distinguished  lawyers  and 
jurists,  is  apparent  from  what  the  learned  annotators  to  Bayley  on  Bills,  587,  say, 
viz :  that  the  question  must  still  be  considered  an  open  one  in  that  court.  These 
gentlemen  are  Willard  Phillipps,  the  distinguished  author  of  the  great  treatise  on 
insurance,  and  Judge  Sewall,  of  Massachusetts. 

When  the  brevity  and  paucity  of  the  two  decisions  on  a  point  of  so  much  im- 
portance affecting  a  rule  of  evidence,  with  refeience  to  no  authority  but  an  over- 
ruled case,  in  the  midst,  too,  of  so  many  well  considered  and  elaborately  learned 
investigations  of  the  question  to  which  these  decisions  stand  opposed,  with  no 
notice  taken  of  the  learning  on  the  subject^-I  say,  when  these  considerations  are 
weighed,  who  can  fail  to  arrive  at  the  conclusion  thatr  the  Supreme  Court  rested 
the  case  on  the  other  and  undoubted  points  of  the  case,  without  giving  ta  this 
particular  one  the  consideration  and  examination  which  it  would  have  received 
had  the  case  stood  alone  on  that  point  ?  And  surely  such  decisions  can  never  pre- 
vail against  the  accumulated  weight  of  authority  the  other  way. 

But  the  Supreme  Court  have  reiterated  the  dictum  in  11  Peters  and  12  Peters. 
It  is  still  but  a  dictum,  for  in  neither  of  those  cases  did  the  true  question  arise. 
The  instruments  in  these  cases  were  not  negotiable  instruments,  and  the  court 
simply  allude  to  its  former  decisions  with  the  qualification  that  it  was  confined  to 
negotiable  instrumenta 

In  the  case  of  1 1  Peters,  the  court  trace  the  principle  in  England  from  Walton 
and  Shelly  to  its  explosion  in  Jordaine  and  Lashbrooke,  which  they  admit  is  still 
followed  in  England.  Yet,  in  the  case  in  6  Peters,  in  which  they  decided  the 
point,  they  affirm  Walton  and  Shelly  to  be  still  law,  without  noticing  Jordaine  an^ 
Lashbrooke.  If  anything  were  wanting  to  show  the  superficial  character  of  that 
decision,  we  have  it  here. 

Tile  truth  is,  the  question  has  never  been  well  considered  by  that  court.  They 
eave  to  it  but  little  reflection  and  examination  in  the  two  first  cases,  because  they 
had  undoubted  points  to  rest  on ;  and  in  the  last  they  have  only  referred  to  the 
decision  as  having  been  made,  because  the  point  did  not  apply  to  these  last  cases^ 

In  these  last  cases  the  Supreme  Court  itself  rejects  to  a  certain  extent  Walton  and 
Shelly,  which  extended  the  rule  to  all  instruments,  and  followed  Bent  and  Baker, 
in  3  Tm,  Rep.^  which  limited  it  to  negotiable  instruments.  And  thus  that  court 
repudiated  the  foundation  on  which  Lord  Mansfield  had  placed  it,  viz :  Nemo  al- 
legans  suam  turpUudinem  audiendus  est ;  and  adopted  tne  more  sensible  rule  of 
the  policy  of  the  law  in  protecting  an  innocent  holder  of  a  negotiable  paper. 
The  qualification  necessarily  produces  this  result,  since  the  maxim  of  the  ciril 
w  applies  to  every  species  of  instruments. 

do  not  doubt,  when  that  court  shall  be  called  on  again  cfir^cf/^  to  decide  the 
^  as  the  entire  or  alone  ground  of  the  case,  the  rule  will  undereo  further 
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moditication  and  be  expressly  restrieted  to  innocent  parties,  holders,  and  finally 
exploded  as  it  has  been  in  New  York,  Massachusetts  and  Connecticut,  oTerruling 
their  own  former  adjudications. 

This  is  the  tendency  of  jurisprudence  throughout  the  world,  where  the  common 
law  is  known. 

But  as  the  restriction  of  the  rule  by  the  Supreme  Court,  in  11  Peters,  to  nego- 
tiable securities,  and  consequently  the  rejection  of  the  civil  law  maxim  as  its  basis, 
becomes  all  important  to  the  argument  I  am  about  to  raise,  I  ask  the  particular 
attention  of  the  court  to  what  the  Supreme  Court  say  at  page  95,  ,11  Peters: 

"  The  principle  settled  by  the  court,  goes  to  the  exclusion  of  such  evidence  only 
in  regard  to  negotiable  instruments  upon  the  ground  of  the  currency  given  to  them 
by  the  name  of  the  witness  called  to  impeach  their  validity.** 

In  other  words,  you  have  certified  to  the  validity  of  this  paper  by  putting  your 
name  on  it ;  an  innocent  holder  has  trusted  to  that  assurance,  and  you  shall  not 
impeach  it. 

Or  in  the  yet  clearer  language  of  the  court,  in  18  Johns.,  167 ;  the  reason  and 
policy  of  the  rule  is  to  protect  boTia  fide  holders  of  negotiMe  paper,  honestly  re- 
ceived in  course  of  business. 

This  is  the  obvious  qualification  of  the  rule  by  the  Supreme  Court  in  11  Peters. 

But  as  my  learned  opponent  has,  to  my  surprise,  referred,  as  he  says,  to  the  de- 
cisions of  the  Supreme  Court,  not  to  establish  the  rule  in  Walton  and  Shelly,  but 
to  show  that  that  court  put  it  on  the  civil  law  maxim  or  ground,  let  me  apply  a 
test  for  the  purpose  of  ascertaining  beyond  controversy,  upon  what  ground  that 
court  does  put  the  rule.    The  civil  law  applied  the  maxim  nemo  allegans,  ifc,  to 
all  instruments ;  Walton  and  Shelly  does  the  same ;  but  the  Supreme  Court  ex- 
pressly limit  it  to  negotiable  instruments.     Now,  the  inquiir  isr  why  this  limita- 
tion ?    As  between  the  original  parties,  there  is  no  reason  why  the  rule  should  not 
be  as  applicable  to  a  bond  as  a  note,  or  bill  of  exchange ;  but  as  notes  and  bills  of 
exchange  are  commercial  papers  made  to  circulate  and  pass  in  business  from  hold- 
er to  holder,  the  limitation  of  the  rule,  and  confining  its  application  alone  to  such 
instruments,  indisputably  proves  that  its  object  was  the  protection  of  bona  fide 
holders  for  valuable  consideration,  without  notice.  The  very  restriction,  therefore, 
put  on  the  rule  by  the  Supreme  Court,  necessarily  involves  as  its  basis  the  policy 
of  the  law  in  protecting  innocent  holders;  and  as  certainly  rejects  the  more  en- 
larged foundation  of  the  civil  law,  and  on  which  Lord  Mansfield  had  put  it 

I  presume,  therefore,  whatever  the  language  of  the  Supreme  Court  may  have 
been,  there  can  be  no  mistaking  their  meaning  when  they  say  they  exclude  *'  such 
evidence  only  in  regard  to  negotiable  instruments,"  &c. 

The  corollary  deduced  from  the  limitation  is  as  irresistible  as  the  language  is 
plain  and  certain  in  which  that  limitation  is  couched. 

I  have  been  thus  particular  on  this  point,  because^  if  we  have  arrived  at  a  sensi- 
ble and  true  understanding  of  the  rule  as  adopted  by  the  Supreme  Court,  and  the 
American  courts  generally,  where  the  rule  has,  or  now  obtains*  then  we  present 
the  following  argument,  which  we  think  ought  to  be  conclusive  of  the  question 
in  the  courts  of  Georgia. 

Our  argument  is,  that  under  the  laws  of  Georgia,  the  rights  of  third  parties,  in- 
nocent bona  fide  holders,  cannot  be  involved  in  this  question,  nor  in  the  slightest 
degree  afifected  by  its  decision. 

That  proposition  being  established,  the  prop  which  supports  the  rule  according 
to  the  American  cases,  will  have  been  removed  from  beneath  it — ^and  cessante  ra- 
Hone,  cessat  et  ipsa  lex. 

It  will*  of  coarse,  be  perreived  that  our  argument  is  confined  to  the  application 
of  the  rule  to  the  case  at  bar, — to  a  case  in  which  the  defence  is  usury,  and  the 
witness  offered  to  prove  usury. 
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Our  propositioD  is,  that  under  the  Usury  Act  ot  Georgia,  of  1822,  {Prin.  Dig, 
295,)  the  innocent  bona  fide  holder  of  a  hill  or  note  may  recover  the  whole  amount 
of  the  face  of  the  paper,  principal  and  interest,  although  usury  may  haye  infused 
itself  into  the  veins  of  the  contract,  provided  the  holder  did  not  know  of  it  when 
he  took  the  hill. 

The  Act  of  our  Legislature  declares  that  the  usurious  contract  shall  not  he  void, 
and  contents  itself  with  denouncing,  as  a  penalty  upon  the  usurer,  the  forfeiture 
of  the  interest.    It  is  upon  the  guilty  party,  and  him  alone,  that  this  penalty  falls. 

To  make  this  plain,  I  proceed  to  illustrate  the  argument. 

By  the  English  statute,  and  by  those  of  many  of  the  Slates,  the  usurious  con- 
tract is  declared  to  be  null  and  void.  When  the  question  came  up  in  England, 
whether  an  innocent  holder  could  recover  on  such  a  contract,  the  judges  struggled 
to  relieve  him,  but  they  declared  that  the  words  of  the  statute  were  too  strong, 
— the  contract  beinjj  declared  void,  there  was  nothing  for  him  to  recover  on. — See 
Lowe  vs.  Waller,  Voug.  736.  Lord  Mansfield  said  he  was  constrained  to  the  de- 
cision by  Bowyer  vs.  Brampton,  2  Strange,  1155,  on  the  gaming  statute. 

This  decision  in  England  was  followed  by  the  statute  58,  George  III.,  which 
declared  that  no  bill  or  note,  or  contract  usurious,  shall  be  void  in  the  hands  of  an 
innocent  holder  for  valuable  consideration  without  notice  of  the  usury. 

In  the  mean  time  the  Judges  availed  themselves,  in  behalf  of  innocent  parties,  of 
every  ground  by  which  they  could  escape  the  mandate  of  the  former  statute.  Thus 
in  Ellis  YB.  iVarnes,  Cro.  Sac.  32,  (which  I  have,)  they  decided  that  a  security 
given  by  the  borrower  to  a  person  not  privy  to  the  usurious  agreement,  and  to 
whom  the  lender  is  indebted  in  so  much  money,  shall  not  be  avoided  by  the  usury. 

So,  in  Cro,  Eliz,  642,  where  a  surety  joins  in  a  security,  and  a  counter  security 
is  given  by  the  principal,  such  counter  security  is  good,  notwithstanding  the  for- 
mer security  was  usurious. 

So,  if  a  security  tainted  with  usury  be  given  up  in  the  hands  of  a  third  party, 
for  valuable  consideration,  without  notice,  and  a  new  security  taken,  the  latter  is 
good. — 8  Tm.  Rep.  390. 

So,  if  a  bill  or  note  usurious  be  endorsed  for  a  valuable  consideration  to  one  igno- 
rant of  the  usfiry,  it  is  good  between  the  endorsee  and  endorser,  although 
void  between  the  endorsee  and  drawer,  or  maker — because  the  endorsement  is  a 
new  contract.—!  Salk.  125, 133,  344 ;  Ord  on  Usury,  108-9. 

These  authorities  will  suffice  to  show  how  the  courts  in  England  struggled  for 
innocent  parties,  before  the  58,  Greorge  III.,  and  against  the  strong  language  of 
the  prior  statutes,  declaring  the  contract  void. 

In  New  York,  before  the  revised  statutes,  the  contract  for  usury  was  void,  with 
no  saving  to  innocent  holders.  Yet  Chancellor  Kent,  (in  10  John.  Rep.  197-8») 
reviewing  the  course  of  the  English  cases,  protected  an  innocent  purchaser  at  pub- 
lic sale,  under  an  usurious  mortgage. 

In  Virginia,  the  usurious  contract  is  also  void.  Yet  Chief  Justice  Marshall 
held,  that  where  an  agent  borrowed  money  from  his  principal,  in  that  State,  at 
usurious  interest,  he  would  not  let  the  agent  benefit,  and  decreed  payment  of  prin* 
cipal  and  lawful  interest. — 1  Brock.  Rep.  115;  ^lort  vs.  Skipwith. 

But  we  are  not  without  direct  authority  on  this  point. — See  Bailey  on  Bills,  573, 
574  ;  Gotdd  vs.  Armstrong,  2  Hall,  266;  Vallet  vs.  Parker,  6  Wend.  615 ;  3  Cains, 
279;  City  Bank,  New  York,  vs.  Barnard;  1  Hdl,  70;  Chitty  on  Bills,Sl,S1l, 
old  Ed. 

See  particularly  the  case  in  6  Wend,  opinion  of  the  court  at  pages  619,  620. 

In  New  Hampshire,  the  maker  of  a  note  cannot  set  up  usury  in  an  action  by  a 
bona  fide  holder,  the  statute  of  1791  not  declaring  the  contract  void,  but  prohibit- 
'>-  usurious  interest. — 2  N.  Hamp.  Rep.  410. 

his  is  80  analogous  to  our  statute  as  to  point  infallibly  to  its  proper  construe- 
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w°°  °°  ^**  P^'*^^-     '^  niay  ^«  a«ked,  whence  the  decisions  in  Massachusetts, 
2k)uth  Carolina  and  New  York,  against  innocent  holders  ? 

My  reply  is,  that  when  those  decisions  were  made,  in  each  of  those  States,  the 
statute  rendered  the  contract  void.  Now,  the  law  of  Massachusetts  and 
South  Carolina  does  not  render  the  contract  void.  The  South  Carolina  act 
18  a  transcript  of  ours.  And  in  New  York,  by  the  revised  statutes,  usury 
is  no  defence  on  a  bill  or  note  in  the  hands  of  a  bona  fide  holder  for  valuable  con- 
sideration. 

Now,  if  the  court  please,  will  it  contemplate  the  course  of  decisions  in  the  fore- 
going States,  on  the  very  question  at  bar,  since  the  above  change  in  their  statutes  ? 

They  have  overruled  all  their  earlier  decisions,  and  the  witness  is  admitted  in 
each  of  them,  f  do  not  say  thatthey  have  expressly  put  the  change  on  this  ground; 
but  when  the  innocent  party  was  protected,  the  reason  of  the  rule  having  ceased, 
and  the  testimony  operating  only  against  the  guilty,  the  rule  was  immediately 
modified,  and  it  was  declared  an  abuse  of  the  rule  to  apply  it  to  the  protection  of 
the  guilty.  ^  *^ 

But  let  us  pursue  this  illustration  a  little  further. 

By  the  Act  of  1842,  Pamphlet  168,  where  the  usurer  brings  his  action,  he  may 
he  required  to  state  by  affidavit,  and  be  examined  as  a  witness,  to  the  truth  of  the 
piea  o(  usury ;  and  if  he  refuses,  the  defendant  may  do  the  same. 

If  Winkler,  the  guilty  party,  and  plaintiff  in  this  action,  had  sued  Thompson, 
he  could  have  been  made  to  testify,  and  if  he  refused,  Thompson  could  have  been 
a  witness  in  his  own  case. 

Yet  you  will  so  harshly  apply  a  law,  rejected  in  England,  never  adopted  by  the 
Legislature  of  Georgia,  repudiated  by  all  the  judges  in  1832,  rejected  now  by  three- 
fourths  of  the  States,  and  expressly  limited  in  favor  of  innocent  parties  by  the 
Supreme  Court,  bv  the  limitations  they  put  upon  it — ^I  say  you  will  apply  this  law 
ao  harshly  as  to  deny  to  an  innocent  endorser,  defendant  in  an  action,  the  benefit  of 
testimony  which,  under  the  Statute,  the  maker  could  give,  or  force  to  be  given,  in 
his  own  case. 

Massachusetts  has  adopted  recently  a  similar  Statute  with  our  own  on  this  sub- 
ject. Everywhere,  in  England,  in  these  States,  by  local  legislation  and  State  judi- 
cial decisions,  the  tendency  of  the  law  is  onward  in  its  progress  to  the  detection  of 
fraud  in  this  particular. 

Will  this  court  throw  itself  back  upon  Walton  and  Shelly,  and  by  an  unquali- 
fied application  of  its  rule  obstruct  this  progressive  movement  in  Georgia  ? 

How  different  is  the  position  of  this  court  from  that  occupied  by  Lord  Mansfield 
in  the  time  of  Walton  and  Shelly.  Then  England  had  just  emerged,  in  her  indus- 
trial pursuits,  from  the  tillage  of  the  ground  to  the  commerce  of  the  world;  her  patl^ 
was  on  ocean  deep — she  stretched  her  arms,  Briareus  like,  to  grasp  within  her  em- 
brace the  four  quarters  of  the  globe. 

Her  great  Chief  Justice  felt  the  change,  and  he  sought  to  engraft  upon  the  com- 
mon law  those  principles  of  the  civil  law  adapted  to  her  new  position.  He  was 
happy  in  much  that  he  did — he  erred  in  some.  The  cooler  judgment  of  his  suc- 
cessors pruned  the  exuberances  of  his  fertile  genius,  and,  among  others,  speedily 
lopped  off  this  famous  branch,  this  exception  to  the  established  I^w  of  Evidence, 
and  again  enabled  the  Judiciary  of  the  country  to  repose  on  its  ancient,  sure  and 
weli-aefined  rule. 

Bat  what  is  your  Honors' position,  and  why  should  you  innovate  ?  Surely  the 
rule  of  evidence  which  satisfies  the  commercial  demands  of  England  may  suffice 
the  wants  of  America;  especially  when  that  rule  has  become  hoary  and  venerable 
by  time  and  experience. 

How  different,  too,  your  position  from  the  Supreme  Court.  U.  S.  They  hpv» 
attejnpted  to  introduce  principles  of  the  civil  law  :  it  is  becoming  a  favorite  ' 
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that  court.  They  have  no  poeitive  inhibitions.  But  your  Honors  are  bound  to 
the  common  law,  by  our  adopting  Statute,  so  firmly  that  you  cannot  sever  the  ties 
without  doing  violence  to  the  Statute  Book  on  whose  page  it  is  written :  "  The 
common  law  of  England,  as  it  existed  in  1776,  shall  be  the  law  of  this  State,"  &c. 

True,  there  is  one  exception — a  proviso  as  to  its  applicability  to  our  institutions. 
But  I  submit,  what  is  there  in  the  ancient  rule  of  the  common  law  on  this  subject 
inapt  to  the  genius  and  institutions  of  our  country  ? 

Will  not  Liberty  repose  as  securely  enthroned,  whether  the  credibility  of  a  wit- 
ness be  weighed  by  a  lury  or  his  competency  be  decided  by  the  court  ?  Indeed  the 
former  is  more  of  kindred  with  our  institutions  than  the  latter;  and  by  her  recent 
Statute  monarchical  England  has  yielded  more  obeisance  to  popular  sensibility  on 
this  subject  than  republican  America.  Where  did  Phillipps  and  Sewall  obtain  their 
information,  in  1836,  when  they  published  their  edition  of  Bay  ley  on  Bills,  that  this 

Suestion  was  still  an  open  one  in  the  Supreme  Court,  U.  S.  ?    They  are  citizens  of 
loston,  and  were  neighbors  of  the  late  learned  Judge  Story. 

And  if  your  Honors  will  appreciate  his  views  of  the  decisions  of  the  Supreme 
Court,  and  of  this  point,  turn  to  his  own  decision  in  the  Circuit  Court,  where  he 
admitted  a  grantor  to  a  deed,  if  not  otherwise  interested,  to  be  competent  to  prove 
fraud  in  the  deed,  and  where  he  says,  <<  I  understand  it  to  be  settled  in  many  States, 
contrary  to  the  doctrine  now  established  in  England^  that  a  party  to  a  negotiable  note 
or  biU  shall  not  show  it  originally  void,"  This  was  in  1835.  The  case  in  6  Peters 
was  in  January,  1832.  Yet  the  judge  says  he  understands  it  is  settled  in  many 
States — ^not  an  allusion  to  the  Supreme  Court,  nor  to  the  question  as  beine  settled 
there,  but  to  that  court  he  was  amenable,  and  to  it  he  would  have  referred  if  he  had 
regarded  the  question  as  settled  there.  The  judge  goes  on  further  to  say  that  the 
pnnciple  has  not  been  applied  even  to  all  negotiable  instruments. — See  2  Sumner, 
235. 

If  we  must  have  Walton  and  Shelly,  let  us  not  take  the  imperial  edict  in  its  to- 
tality, but  let  it  be  modified  by  the  lights  of  experience,  by  the  dictates  of  reason, 
by  the  policy  of  protecting  the  innocent.  Let  it  not  come  to  us  a  cloak  and  cover 
and  disguise  for  fraud ;  let  it  not,  in  the  name  of  honesty,  become  the  shield  of  the 
guilty,  and  the  executioner  of  truth  and  justice. 

Our  Statute  of  1842  comes  like  a  ministering  angel  to  the  relief  of  the  necessitous 
and  oppressed ;  but  this  heartless  rule  screens  the  guilty,  and  mocks  at  the  dis- 
tressed. 

If  Winkler  had  sued  Thompson,  the  latter  could  have  been  his  own  witness, 
under  the  Statute ;  but  with  tne  subtle  cunning  of  fraud  he  pounces  upon  the  in- 
nocent victim,  who,  knowing  nothing  of  the  facts  of  the  usu^  himself,  cannot  be 
his  own  witness.  He  calls  in  vain,  under  the  Statute,  upon  nis  pursuer,  who  re- 
fuses to  answer ;  and  this  miserable  rule  of  law  closes  the  mouth  of  the  only  wit- 
ness on  earth  who  can  speak  to  the  truth,  although  that  witness  has  in,  the  case  no 
interest  to  disqualify. 

My  attention  is  directed  by  the  argument  of  the  opposing  counsel  to  the  remark 
of  Mr.  Greenleaf,  in  a  note  to  his  valuable  treatise  on  evidence,  that  each  of  the 
decisions  against  Walton  and  Shelly  was  made  long  before  that  rule  was  recog- 
nized by  the  Supreme  Court,  except  the  one  in  New  Jersey. 

That  is  not  precisely  so.  The  decision  in  6  Peters  was  made  in  1832.  In  the 
same  year,  but  subsequently,  Slack  and  Moss,  in  Georgia,  was  decided. 

The  case  in  12  Pickering  was  decided  in  the  following  year,  1833.  And  several 
of  the  other  cases  preceded  but  a  short  time.  If  the  note  of  Mr.  Greenleaf  be 
thought  to  indicate  the  inclination  of  his  mind,  he  stands  alone  among  the  elemen- 
tary writers ;  and  Phillipps  and  Sewall,  and  Cowen  and  Hill,  in  the  notes  to  Bay^ 
'-^^  and  to  Phillipps  on  Ev.  manifest  a  much  stronger  leaning  the  other  way. 

'th  these  remarks  upon  the  rule  of  exclusion,  its  modification,  and  the  pro- 
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pricty  of  its  application  to  the  case  at  bar  under  our  statutes  of  usury,  I  submit 
that  question. 

I  am  now  met  by  an  argument  from  my  learned  opponent,  which  demands  no- 
tice rather  because  of  the  imposing  aspect  imparted  to  it  by  the  mode  of  its  state- 
ment, than  because  of  any  intrinsic  force  it  possesses. 

That  argument  is,  that  as  the  note  or  bill  imports  a  valuable  consideration,  there 
mast  be  aliunde  proof  to  show  that  the  note  was  not  transferred  for  valuable  con- 
sideration, before  the  maker  could  be  admitted  to  state  the  facts  connected  with  its 
negotiation. 

We  offer  the  witness  to  prove  the  circumstances  under  which  the  note  was  ne- 
gotiated, the  only  witness  in  the  world  who  has  knowledge  of  the  facts,  but  the 
argument  asks  us  to  prove  those  very  facts  by  some  other  witness  or  testimony, 
before  we  shall  introduce  this  witness ;  and  the  reason  assigned  is,  that  the  witness 
is  incompetent,  and  cannot  restore  his  own  competency. 

But  is  it  not  perceived  that  this  is  the  very  question  in  controversy,  to  wit,  the 
competency  of  the  witness  ?  Is  not  this  a  begging  of  the  question  ?  the  fetitio 
principii  of  the  logician  ?  It  is  arguing  in  a  circle.  My  learned  opponent  was 
not  insensible  to  the  difficulty  of  the  argument,  and  attempts  to  relieve  himself  by 
seeking  refuge  under  the  case  of  Walton  and  Shelly. 

He  assumes  that  Walton  and  Shelly  is  law,  that  it  is  applicable  to  the  particular 
case  at  bar,  and  applicable  to  it  under  the  Georgia  Statutes  of  Usury.  All  this 
must  be  conceded,  or  his  argument  is  worth  nothing.  But  all  this  is  disputed  be- 
tween us — this  involves  the  whole  controversy.  In  pursuing  his  argument,  the 
intelligence  and  candor  of  the  counsel  forced  him  to  the  admission,  that  the  whole 
argument  rested  upon  the  fact  that  the  rule  in  Walton  and  Shelly  prevailed ;  and 
the  cases  he  cites  from  Pennsylvania  furnish  the  argument,  because  in  that  State 
the  rule  in  Walton  and  Shelly  is  recognized. 

My  whole  preceding  argument,  therefore,  has  been  an  answer  to  this  reasoning 
of  my  adversary.  Reject  the  rule  in  W.  and  S.,  modify  and  shake  it,  demonstrate 
its  inapplicability  to  the  case  at  bar — and  what  becomes  of  the  cou users  argu- 
ment .'  ^ 

The  Daperstnicture  mast  fall  when  the  foundation  is  removed.  This  aiigumenl. 
then,  however  specious,  is  fallacious ;  and  only  remits  us  back  to  the  very  inqui- 
ries we  have  been  all  along  pursuing. 

The  general  principle,  therefore,  cited  from  the  elementary  works,  upon  the 
means  of  restoring  competency,  are  wholly  inapplicable  to  the  present  question. 

If,  then,  we  have  relieved  ourselves  from  the  operation  of  the  rule  in  Walton  and 
ShelJy  upon  any  of  the  arguments  advanced,  or  grounds  assumed,  the  remaining 
question  is,  whether  the  witness  be  competent  on  the  ground  of  interest,  under 
the  ancient  rule  of  the  common  law? 

And  upon  this  subject,  we  remark,  that  the  true  test  of  disqualifying  interest 
is,  whether  the  witness  will  gain  or  lo^e  by  the  direct  legal  operation  ana  effect  of 
the  judgment ;  or,  whether  the  record  will  be  legal  evidence  tor  or  against  him  in 
some  other  action. 

It  cannot  be,  and  is  not  pretended,  that  the  record  in  this  ease  can  be  used  either 
for  or  against  the  witness  in  any  other  suit. 
If  the  interest  of  the  witness  is  balanced,  he  is  competent. 

Withoat  going  through  the  numerous  cases  and  examples  illustrative  of  this 

oroposition,  ict  us  look  at  once  to  the  cases  of  parties  to  tills  and  notes,  and  in 

eneral  their  interest  will  be  found  equally  balanced,  and  the  witness  admissible. — 

hreenleaf,  445.  .  .        r 

A  n/1  let  us  further  take,  as  among  parties  to  notes,  the  precise  case  at  bar,  oi 

tion  by  endorsee  w.  endorser,  and  maker  offered  as  witness.    In  such  cap- 
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he  is  considered  a  fcood  wiinead,  as  tbe  books  tell  ub,  beutuse,  if  the  plaiotifl'  pre- 
vail, Ibe  witneat  will  be  liable  to  pay  the  note  to  the  defendant,  and  it  the  defend- 
■nt  preTaiJ,  the  witness  will  be  liable  lo  the  same  exient  to  the  plaintiff— Sm 
Greenitaf,  446;  1  Phil.  Ev.,  67  ;  Note  by  Couwi,  117,  118,  page  130,  13!,  138; 
Bailey  on  SiUs.  593;  16  John.  Rep.,70  i  3H'ouJ.,415;  10  (fend.,  93;  i  5  John. 
Rtp.,270;  3  .ftfcrltn,  657  ;  4rt.,  539,  540;  2wil.qf  Cov:en-$  Note^toFhil.,mark■ 
td3vol.  vfthtMCt,  N<Ae;  lis  page  of  the  Suppltmmt,  1545,  1548,  where  all  the 
;cledi  Chilly  <m  SUU,  7  erf.  413;  3  Conn.  Rep.,  101;  6  Har.  tf 

a. 

sral  rule,  undoubted  in  the  English  courts,  slated  b^  all  the  eleraeat- 
id  supported  by  a  series  of  American  cases,  there  is  only  one  oppoi- 
lutachusede  that  I  have  fallen  upon,  and  one  exception  lo  tbe  rule, 
case  has  been  virtually  overruled  in  Uascachuseits,  not  npon  tbe 
in,  bnt  because  tbe  later  decisions  have  greatly  relaxed  the  rule,  as 
'  of  parties  lo  notes,  even  where  the  action  is  by  Ibe  holder  tn. 
ptor,  by  allowing  the  drawer  or  any  endorser  to  be  a  competent  wit- 
ini;  beyond  the  decisions  in  New  York  and  other  States. — See  11 
Greejitaf.  390,  394;  14  Pidc.,  44,  47,  48. 

n  to  tbe  rule  is,  that  where  the  note  was  endorsed  for  the  accommo- 
u<».u,i  ui  iiiE  liiaker,  the  lalier  cannol  testify  between  endorsee  and  endorser.  This 
exception  is  maintained  in  some  of  the  cases — and  the  reason  assigned  for  it  is,  be* 
cause  the  maker  would  be  liable  to  the  endorser  Id  case  of  judgment  agaioet  him 
for  [he  costs  in  that  suit. 

Our  case  would  fall  within  that  exception,  if  it  were  not  relieved,  as  it  ia  re- 
lieved, by  two  decisive  considerations. 

1.  The  Qrst  is,  that  a  release  for  the  cost?  was  filed  in  the  cases  in  the  court 
below,  and  marked  bv  the  clerk  of  that  court  aa  filed,  of  a  dale  anterior  to  the 
verdict  and  appeal.  They  have  remained  since  wiih  the  papers,  and  constilote  a' 
part  of  the  documenlB  in  the  cause  in  court.  Of  this  fact  the  wituees  had  been 
notified. 

If  the  particular  attention  of  tbe  conrt  was  not  called  lo  these  releases  when 
the  witness  was  offered  and  rejected,  it  was  because  the  court  put  the  rejection  on 
the  rule  in  Walton  and  iihelly,  to  which  the  release  coijld  not  have  been  benefi- 
cially applied. 

2.  But  the  second  and  unanswerable  answer  is,  that  as  by  our  statute  the 
usurious  contract  is  not  void  even  against  the  usurer,  the  plaintiff  must  have  re- 
covered the  principal  of  tbe  debt,  and  the  same  costs  would  have  followed,  whether 
the  usury  was  proved  or  nut. 

So  Ibat  as  the  witness's  testimony  could  in  n 
for  costs,  or  increased  or  diminished  the  amount 
suits  thai  the  witneas  had  no  interest  in  the  question  of  costs. 

Hummarg  of  the   Foregtnng  Argument. 

1.  That  the  rule  in  Walton  and  Shelly  is  an  exception  to  the  rule  of  evidence 
of  the  common  law. 

2.  That  in  England,  where  it  was  introduced,  it  was  speedily  abandoned. 

3.  Thalthe  weight  of  authority  in  the  courts  of  the  States  of  America,  is  over- 
whelmingly against  tbe  rule. 

4.  That  where  it  has  been,  and  is  still  recognized,  in  the  State  courts,  it  has 
been  so  qualified  as  lo  apply  only  to  negotiable  paper,  and  In  behalf  of  bona  fidt 
holders  without  notice. 

5.  That  the  decisions  in  the  Supreme  Court  U.  S.,  are  very  sDnetlicial  on  this 
'  and  obviously  not  well  considered,  with  reference  lo  the  learning  on  tbe 

vilh  which  the  Slate  court  adjudications  abound. 
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6.  That  the  Supreme  Court,  by  lioiitiog  the  rule  to  negotiable  paper  have  re- 
jected the  civil  law  maxim  of  n^mo  suami  ^c,  and  placed  the  rule  upon  the  more 
sensible  basis  of  the  policy  ot  the  law  to  protect  innocent  holders  in  course  of 
trade. 

7.  That  upon  every  principle  of  accurate  reasoning,  this  consequence  follows ; 
the  limitation  of  the  rule  to  negotiable  paper. 

8.  That  however  the  Supreme  Court  may  feel  at  liberty  to  trench  upon  the 
common  law,  the  courts  of  Georgia  are  bound  by  our  adopting  statute,  which  also 
declares  that  the  common  law  as  adopted  shall  not  be  changed  but  by  the 
Legislature. 

9.  That  under  our  statutes  of  usury,  the  innocent  holder  cannot  be  aifected, 
although  the  usury  be  proved,  because  the  statute  makes  the  contract  valid,  and 
punishes  the  usurer  by  abating  the  interest. 

10.  That  by  our  statute  of  1842,  the  maker  as  against  the  usurer,  might  be  a 
witness  in  his  own  case — and  that  the  adoption,  construction  and  application  of  a 
jule  of  law,  which  would  place  an  innocent  endorser  in  a  worse  situation,  would 
be  alike  perversive  of  all  rules  of  interpretation,  and  of  the  legislative  mind. 

11.  That  the  argument  of  opposing  counsel,  which  requires  aliunde  vroof  of 
tJie  facts  of  the  negotiation,  before  witness  can  be  heard,  is  wholly  fallacious. 
That  it  begs  the  question  and  assumes  the  whole  controversy. 

12.  That  the  interest  of  parties  to  bills  and  notes  is  generally  balanced;  that 
whatever  diversity  exists  as  lo  the  testimony  of  the  endorser,  the  rule  is  well  set- 
tled that  the  maker  is  a  good  witness  in  an  action  between  the  endorsee  and 
endorser. 

13.  That  the  question  of  costs  cannot  arise  in  this  case. 

It  is  objected  that  the  note  given  in  evidence  varies  from  the  special  plea.  But 
it  is  submitted  that  there  is  no  variance  between  the  evidence  and  the  first  special 
plea.  And  it  is  further  maintained,  that  that  plea  is  sufficient  to  meet  the  requisi- 
tions of  our  statute. 

In  England,  the  defence  of  usury  may  be  given  in  evidence  under  the  general 
issue,  in  assumpsit  or  debt  on  simple  contract. — 1  Stra.  498 ;  1  Saund,  295,  b.  n. 
When  it  is  specially  pleaded,  the  usurious  contract  roust  be  set  forth  particularly, 
according  to  the  facts— 3  Chitt  plead.,  909  ;  2 itf.  &  S., 377 ;  3  Twi.  Jlep.,  538. 

But  if  this  is  not  done,  and  it  is  plead  generally,  it  can  only  be  taken  advantage 
of  upon  demurrer. — 2  M.  ^  S.,  377 ;  1  Campb.,  166.  And  for  the  reason,  that  if  the 
plaintiff  pleads  over,  the  court  can  only  try  the  issue  made. 

We  maintain,  however,  that  the  first  special  plea  does  sufficiently  set  forth  the 
usurious  contract.;  and  is  a  compliance  not  only  with  the  requisitions  of  our 
statute  as  to  pleading,  but  with  the  stricter  rules  of  English  pleading  on  this 
eubject. 

It  is  objected,  that  the  interest  paid  by  the  maker  may  be  recovered  back  in  an 
action  by  him  or  his  assignee. 

And  this  is  true,  if  it  were  not  already  allowed  him  by  the  verdict  in  this 
case.  If  he  ^^  l^s^d  the  benefit  of  this  payment,  then  he  is  not  entitled  to  recover 
it  a  second  time.  Scudder  as  the  endorser  of  Thompson,  is  only  liable  upon 
Thompson's  failure  to  pay.  But  if  Thompson  has  paid  on  this  note  an  amount  of 
ffioney,  Scudder  is  entitled  to  have  the  benefit  of  the  credit ;  and  as  the  law  allows 
no  interest,  it  is  rightly  and  properly  a  credit  upon  the  principal  of  the  note. 

All  which  ia  very  respectfully  submitted. 

Robert  M.  Charlton   in  reply. 

I    We  say,  that  Joseph  R.  Thompson  was  an  incompetent  witness  to  pr^ 
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fact  that  the  note  offered  in  evidence  vas  tainted  wiih  usury  when  he  passed  il  ta) 
Ihe  plaintiff — because, 

Isl.  A  party  lo  a  negotiable  note  cannot  be  admitted  to  invalidate  il,  or  to  show 
that  it  was  infected  when  it  passed  out  of  his  hands.— Ifoif on  vs.  Shelly.  1  Tem. 
handler  yi.  Morton,  5  Grrenleafs  Rep.,  374;  Coleman  vs.  Wise.i 
65  ;  Winfon  vs.  SaidUr,  3  John.  Cos..  185 ;  Mann  tb.  Siraii,  U 
TOi  ManningvB.  Wheatland,  10  Mass.  Rep,  506;  Bank  of  V.  S. 
Pelerf  Rep.,  56:  Bank  of  Metropolis  va.  Jones,  8  PeterT  Rep.,  12; 
.  Anderson,  3  HowaTif*  Rep.,  73;  Griffith  vs.  Redford,  1  Raude, 
■■  vs.  Harley,  2  H^rton'j  Sep.,  51 ;  Davenporl  vs.  freeman,  3  WolU 
557;  Ges(  vs.  Espy,  2  Wain  Rep.,  267  ;  i  Greenleafs  Evidena, 
5,  and  notes. 

lie  stated  in  the  case  of  Walton  ve.  Shelly,  is  not  a  new  principle, 
!  Lord  Mansfield  then  for  tbe  (irsi  time.  The  counsel  opposed  in 
itteil  that  it  was  a  well  established  pinnciple,  and  the  court  express- 
lat  ground.  Our  Statute  of  1784,  therefore,  incorporated  the  princi- 
ple. It  is  the  case  of  Jordaine  vs.  Lashbrooke  that  is  liable  to  the  bar  of  that 
statute. 

2d.  We  say,  that  the  principle  upon  which  tbe  case  of  (faltati  vs.  Steily  pro- 
ceeded, was,  that  "  Tiemo  allegam  tuam  turpUvdinem,  audiendui  est."  No  one, 
therefore,  can  be  permitted  to  show  by  Am  testimony,  that  the  negotiable  paper  he 
has  parted  with  was  tainted  or  infected  by  usury,  or  other  illegal  coQsideratioD, 
at  tie  timt  he  parted  uith  it.— Walton  ts.  Sheltu,  1   Term.  Rep.,  296  ;  8  Peterf 

Now  this  being  the  foundation  of  the  rule,  it  will  be  evident  that  the  distinction 
which  some  of  the  cases  seek  to  draw,  that  the  rule  is  only  applicable  when  the 
note  is  in  the  hands  of  an  innocent  endorsee,  is  not  a  sound  one ;  that  might  have 
been  an  additional  inducement ;  but  the  true  rule  that  excludes  the  witness  is,  thai 
he  shall  not  be  heard  to  defeat  or  deny  his  own  act.  An  analogous  principle  is 
recognized  in  Ihe  common  law,  which  estops  a  parly  from  denying  a  statemenl 
raade  in  a  deed,  or  in  other  solemn  manner ;  and  the  rule  in  Walton  va.  Shelly 
incorporates  the  essence  of  this  rule  of  estoppel,  and  applies  it  to  a  witness  who, 
though  not  a  party  to  the  niif,  was  a  party  to  the  trantadion  which  his  testimony 
is  sought  to  impeadt.  The  rule  of  the  common  law  as  lo  estoppel  is  even  more 
stringent  than  the  rule  in  Walton  and  Shelly,  because  it  prohibits  a  party  to  a 
deed  or  other  act,  from  proving  anything  lo  the  coQliary  by  any  witnesses.  The 
rale  in  Walton  vs.  ^lelly  only  prohibits  such  proof  coming  from  the  oath  of  the 
person  who  actually  committed  the  act.  The  minciple  excludes  the  witness,  and 
so  do  the  well-established  cases,  even  where  tne  party  suing  is  alleged  not  lo  be 
be  an  innocent  endorsee. 

In  the  case  of  the  Bank  O.  S.  vs.  Dunn.  6  Peters'  Rep.,  the  holder,  (according 
to  the  testimony  of  U.  Ca^r,  the  witness,)  not  only  knew  of  the  fraud,  but  origi- 
nated it;  and  yet,  in  that  case,  the  testimony  was  excluded.— 6  Peters,  56. 

So.  in  the  case  of  Colermn  vs.  Wite,  2  Mn.  Rep.  165,  tbe  real  plaintiff  had 
knowledge  of  the  usury,  and  the  distinct  point  was  determined  in  Mann  vs.  Stam, 
7oAn.  Rep.  270. 

And  see  Henderson  vs.  Anderson,  3  Howard't  Rep.  See  particularly  pp.  75,  77, 
78. 

You  cannot  limit  Ihe  rale  to  innocent  endorsees,  without  changing  the  very 
principle  upon  which  the  rule  is  expressly  based. 

Nor  can  it  make  any  difference,  that  the  witness  was  the  person  for  whose  ac- 
commodattoQ  the  note  was  made.  That  strengthens  and  conliimB  the  principle, 
because  when  he  transferred  it,  the  note  for  Ihe  first  lime  had  a  legal  exislence. — 
Hartford  Bank  vs.  Barry,  17  Mast.  JUp.  94, 

'■le  very  case  in  12  Pickertng,  S65,  ( Van  Schmel  vs.  Staford.)  which  will  be 
y  reiied  on  by  oui  adversary,  adtnilA  that  it  was  not  really  a  note,  udUI  it 
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was  discounted.    With  the  act  of  Thompson,  therefore,  in  passing  it  to  Winkler, 
this  note  began  its  legal  existence. 

3d.  But  suppose  we  admit  the  qualification  of  the  rule,  and  concede  that  it  is 
applicable  only  when  it  would  affect  the  innocent  endorsee ;  still,  it  was  improper 
to  admit  the  testimony  of  Joseph  R.  Thompson  at  the  time  that  it  was  admitted, 
and  to  testify  to  that  fact 

Your  Honors  will  remember,  that  when  the  witness  was  admitted  to  testify, 
there  was  not  the  slightest  evidence  that  the  plaintiff  was  not  an  innocent  endor- 
see. The  only  evidence  then  before  the  court  helow,  was  a  negotiable  promis- 
sory  note  free  from  any  suspicion  on  its  face.  Such  a  note  va  prima  facie  evidence 
of  value  and  legal  consideration,  and  imports  it  until  the  contrary  is  shown. — Bay- 
ley  on  Bills,  2d  Amer.  ed,  p.  492  ;  Chitty,  Senr.  on  Bills,  8,  Amer,  ed.  p.  79. 

The  general  principle  of  evidence  is  this :  That  when  a  witness  has  testified  to 
facts,  which  render  him  incompetent,  or,  in  other  words,  where  his  incompetency 
has  heen  made  out  alone  hy  his  own  testimony,  he  nmy  by  his  own  testimony 
restore  his  competency :  but  where  his  incompetency  appears  aliunde,  the  witness 
cannot  be  admitted,  either  on  the  votr  dire,  or  in  chief,  to  remove  it. — Greenleafs 
Evidence,  Sec.  423 ;  2  Gotten  Fhillipps  on  Evidence,  p.  260,  Mote  256 ;  Roscoe  on 
Civil  Evidence,  p.  80.  ^ 

Or,  to  state  the  rule  in  the  language  of  the  court,  in  Griffith  vs.  Bedford,  (1 
Rawlins  Bep.  197,)  '*  A  witness  <iannot  make  way  for  his  testimony  in  chief,  by 
taking  his  case  out  of  a  rule  which,  prima  facie,  furnishes  a  valid  objection  to  it." 

Now,  suppose  we  take  the  modification  of  the  rule,  as  claimed  by  our  adversary, 
that  the  pnnciple,  in  Walton  vs.  Shelly,  can  only  be  applied  where  the  transfer 
has  been  made  to  a  bona  fide  holder  for  valuable  consideration,  still,  as  this  paper, 
upon  its  face,  and  upon  the  presumption  of  law,  (which  always  imports  a  valuable 
and  bona  fide  consideration  to  a  note,  until  the  contrary  is  shown,)  has  heen  so 
tnuisferred  for  a  valuable  consideration,  and  as  Joseph  R.  Thompson,  so  long  as 
that  stale  of  fads  remained  uncontradicted,  was  inadmissible,  he  was  not  admissible 
to  disprove  that  state  of  facts,  so  as  to  make  way  for  his  testimony  in  chief. 

It  would  be  inconsistent  with  sound  reason  to  say,  that  unless  a  state  of  facts 
proved  aliunde,  be  disproved,  a  man  shall  not  be  a  witness,  and  yet  admit  him  to 
prove  the  very  facts  that  will  render  him  competent.  The  state  of  facts  rendering 
him  incompetent,  having  been  proved  aliunde,  the  facts  that  will  restore  his  com- 
petency must  also  be  proved  aliunde. — Mann  vs.  Stoan,  14 ;  John.  Rep.  270; 
Griffith  vs.  Bedford,  1  Bawle,  197. 

The  note  in  this  case,  therefore,  being  prima  facie  evidence  of  ^ood  considem- 
tion,  and  of  being  in  the  hands  of  an  innocent  endorsee — and  the  pnnciple  of  Wal' 
ton  TB.  Shelly  excluding  the  witness,  (even  with  the  modification  of  the  rule,) 
whilst  such  note  was  in  the  hands  of  an  innocent  endorsee — Viompson  was  in- 
competent to  testify  at  the  time  he  was  admitted,  and  for  thepurposes  for  which  he 
was  admitted. 

But  now,  supposing  that  Thompson  was  admitted  properly,  and  waiving, 
for  the  sake  of  argument,  the  rule  that  we  think  excluded  him,  did  his  testimony 
prove  the  facts  stated  in  the  plea  ?    It  is  perfectly  clear  that  it  did  not 

The  second  plea  (under  which  the  court  below  admitted  the  testimony  to  the 
jury)  states  that  the  consideration  of  this  note  was  the  usurious  interest  on  the 
Joan  alleged  therein,  **the  principal  having  been  paid  by  the  said  Joseph  R.  to  the 
plaintiff." 

The  principle  of  law  is,  that  a  plea  of  usury  must  precisely  set  forth  the  usuri- 
ous contract. — 1  Sounder's  Bep.  295,  a.  note;  Smith  vs.  Brush,  8  John  Bep,  66  < 
Tate  vs.  fVeUings,  3  Term  Bep.  638. 

I  am  perfectly  avsre  that  these  cases  were  in  debt,  and  that  until  the  recent 
rule  of  Hilar v  Term  4,  William  4,  a  distinction  was  taken  between  d^  and  as- 
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sumpiitf  and  that,  in  the  latter  action,  the  usury  might  be  given  ia  evidence  tinder 
the  general  issue. 

But  that  proceeded  upon  the  unscientific  and  barbarous  principle,  (if  it  can  be 
called  one,)  that  in  assumpsit,  whatever  disproved  an  existing:  debt,  at  the  time  of 
action  brought,  might  be  given  in  evidence  under  the  general  issue. — See  Chuld's 
Pleading,  Chap.  vi.  Sec.  44  to  51. 

This  principle,  however,  has  not  prevailed  in  Georgia  since  the  year  1799. — 
Prin.  Dig.  p.  421,  Sec.  9;  Longstreet  yb.  Reeside  if  Fuller,  Decisions  Superior 
Courts  of  Georgia,  Ist  Part,  p.  39,  42. 

And  the  good  sense  of  the  English  Judges  has  abolished  it. — See  1  Chitti/'s 
Pleadings,  (9th  American  edition,)  515  (a)  517  note  (h). 

The  principle  which  allowed  usury  to  be  given  in  evidence  under  the  general 
issue  in  assumpsit  having  been  abolished,  usury  must  be  pleaded,  and  cannot  be 
given  in  evidence  under  the  general  isme;  and  thus,  the  distinction  being  broken 
down  between  debt  and  assumpsit  in  this  regard,  the  rule  that  requires  all  the  par- 
ticulars of  the  usurious  contract  to  be  precisely  set  forth,  is  as  applicable  to  such 
plea  in  cusumpsit,  as  well  as  in  debt. 

The  usurious  contract  must  not  only  be  correctly  set  forth,  but  it  must  be  fully, 
and  fairly,  and  distinctly  set  forth. — itill  vs.  Montague,  2  Maule  and  Selwyn,  377. 

(In  Georgia  we  have  no  demurrer  at  common  law — the  objection  must  be  takea 
by  objecting  to  the  evidence  offered  under  it.) 

And  this  is  in  obedience  to  the  rule  of  pleading  that  "  in  general,  what  is  alleged 
in  pleading  must  be  alleged  with  certainty." — Stephens  on  Pleading,  3d  Amer. 
Edit.,  p.  333,  also  page  337  top  page. 

And  in  Georgia,  the  statute  of  1799  requires  this  fullness. — Prince  421 ;  Sec,  9. 

And  it  is  more  especially  necessary  that  it  should  be  full  and  correct  here»  where 
no  special  pleading  is  allowed — where  the  parties  are  compelled  to  go  to  trial 
upon  petition  and  plea,  and  the  real  point  cannot  be  brought  down  by  leplication 
and  rejoinder,  &c. 

Now  this  plea  is  a  mere  general  one  of  usury,  without  stating  the  time  when, 
the  amount  loaned,  or  the  manner  in  which  it  was  loaned.  It  is  liable,  and  with 
more  force,  to  the  objection  taken  in  Hill  vs.  Montague. 

And  it  is  liable  to  the  further  objection,  that  it  does  not  correctly  set  forth  the 
consideration  for  the  note  sued  on,  but  declares,  **  that  the  consideration  of  this 
note  is  the  usurious  interest  on  the  said  loan,  the  principal  having  been  paid  by 
the  said  Joseph  R.  Thompson,  to  the  plaintiff** — a  fact  wholly  disproved  by  the 
testimony  of  said  Joseph  R.  Thompson,  the  payments  having  been  made  on  ac- 
count of  the  interest  exclusively,  and  the  note  in  suit  being  expressly  given  for  the 
principal  alone.  Even  admitting  that  the  payments  made  for  interest  were,  by 
legal  operation,  to  be  applied  to  the  principal,  (a  point  which  we  will  hereafter 
controvert,)  still  the  plea  is  not  true  ;  foi*  a  large  part  of  the  principal  confeaaedly 
remains  due,  and  is  so  found  by  the  jury. 

For  these  reasons  of  variance  between  the  allegata  and  probata,  the  testimony 
should  have  been  excluded  from  the  jury. 

3.  Another  ground  of  objection  remains.  The  witness  proved  that  when  plain- 
tiff first  loaned  the  money  to  him  upon  discount  of  the  original  note,  he  paid  wit- 
ness the  amount,  less  (he  usurious  interest.  In  all  the  subsequent  renewals,  wit- 
ness paid  the  usurious  interest  in  cash. 

1.  These  were  voluntary  payments,  and  as  such  they  could  not  be  recovered 
back. — Archbold's  Nisi  Prtus,  49  ;  Law  Library,  197,  also  203. 

There  is  no  forfeiture  for  taking  more  than  8  per  cent.  The  law  does  not  make 
the  contract  void,  it  says  it  shall  not  be  void,  but  it  will  not  allow  you  to  recover, 
by  legal  process,  any  more.  It  gives  you  no  remedy  to  recover  more.  But  if  you 
i^an  ffot  It  without  legal  process,  if  it  be  paid  voluntarily,  it  cannot  be  recovered 
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back  from  you . — Prin.  Dig.  295.  And  however  this  may  be  as  to  the  illegal  excess, 
yet  all  the  authorities  say  that  the  legal  interest,  voluntarily  paid,  cannot  be  recov- 
ered hack.  Indeed,  the  exce^ss  cannot  be  recovered  without  offering  to  pay  the 
principal  and  legal  interest. 

2.  If  they  could  be  recovered  back,  it  could  only  be  by  Thompson,  or  his 
general  assignee  in  bankruptcy,  and  not  by  the  defendant  Scudder,  who  had  never 
paid  them.  The  plaintiff  could  not  be  exposed  to  the  danger  of  being  sued  by  two 
persons  in  separate  actions  for  the  same  cause  of  action. 

Besides,  there  was  no  privity  of  contract  as  to  the  money  paid  between  plaintiff 
and  defendant ;  and  if  there  were,  this  is  not  an  action  brought  to  recover  back 
the  money  paid. 

3.  There  was  not  the  slightest  testimony  that  any  payment  was  ever  made  on 
account  of  the  principal.  All  the  payments  were  expressly  made  on  account  of 
the  interest  The  court  below  erred,  therefore,  in  refusing  to  charge,  as  plaintiff's 
counsel  requested,  and  in  leaving  it  to  the  jury  to  say  how  much  of  the  principal 
had  been  paid.  The  court  has  no  right  to  submit  a  hypothetical  question  to  a 
jury,  when  there  has  not  been  the  slightest  evidence  to  the  point. — 10  Wendell, 
461 ;  4  Wendell,  639 ;  Graham  on  New  Trials,  p.  261  et  &eq. 

We  submit,  therefore,  in  conclusion : — 

1st.  That  a  party  to  a  negotiable  note  cannot  be  permitted  to  show  that  there 
was  any  invalidity  when  it  passed  out  of  his  hands,  and  that,  therefore,  Joseph 
R.  Thompson,  the  witness,  was  improperly  admitted. 

2d.  That  if  the  rule  above  claimed  be  limited  to  cases  where  the  note  sued  on 
is  in  the  hands  of  an  innocent  endorsee,  that  the  aliunde  proof  when  Thompson 
was  admitted  raised  the  legal  presumption  that  plaintiff  was  an  innocent  endorsee, 
and  until  ihat  aliunde  proof  was  disproved,  Thompson  could  not,  upon  legal  prin- 
cipies,  be  a  witness,  and  he  could  not  be  admitted  a  witness  to  disprove  this  aliunde 
proof,  and  therefore  that  he  was  improperly  admitted  to  testify. 

3d.  That  if  Thompson  was  a  competent  witness,  yet  that  the  facts  stated  by 
him  did  not  coincide  with  the  statements  of  the  pleas  of  the  usury ;  and  that  as 
the  allegata  and  probata  did  not  agree,  the  said  testimony  should  not  have  been 
permitted  to  go  to  the  jury. 

4th.  ^hat  there  was  no  evidence  that  any  part  of  the  principal  of  said  note  had 
been  paid,  and  therefore  under  any  circumstances,  the  plaintiff  was  entitled  to  a 
verdict  therefor— and  that  the  court  below  erred  in  refusing  so  to  instruct  the  jury, 
and  in  leaving  the  question  to  them. 

^tf  the  Court — Nibbet  Judge. 

Suit  was  brought  in  Chatham  Superior  Court,  by  Z.  M.  Winkler,  the 
plaiotiflT  in  error,  against  Amos  Scudder,  an  endorser  upon  a  promissory 
note.  The  plea  u  usury  was  filed,  and  Joseph  R.  Thompson,  the 
maker,  was  called  to  prove  it,  and  his  testimony  admitted.  The  first 
assignment  of  error  is  ^*  That  a  party  to  a  negotiable  note  cannot  be  per* 
initted  to  show  that  there  was  any  invalidity  in  it  when  it  passed  out  of 
bis  han^,  and  that,  therefore,  Thompson  was  improperly  admitted." 

In  Sngfand  this  question  was  settled  before  the  statute  of  Victoria. 
LoD^  before  that  act  the  rule  as  laid  down  by  Lord  Mansfield  in  Wal- 
ton and  Shelly  was  repudiated,  and  the  rule  as  settled  in  Jordaine  and 
Lashbrooke,  by  Lord  Kenyon  ;  acquiesced  in  by  the  people,  the  profes- 
•  n  and  the  courts.  The  history  of  this  question  in  England  is  this  : 
Id  Mansfield  in  Walton  and  Shelly  in  1786,  determined  that  a  party  to 
o-ntiable  security  or  instrument,  could  not  be  a  witness  to  impeach  its 
*id'^ty.     This  decision  applied  to  all  instruments  without  qualifier' 
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or  exception,  and  embraced  all  written  contracts,  deeds  and  wills,  as  well 
as  negotiable  securities.  A  few  years  afterwards  in  Bent  and  Baker,  the 
rule  received  its  first  modification  and  was  in  that  case  limited  by  Lord 
Kenyon  to  negotiable  paper.  In  1798  in  the  case  of  Jordaine  and  Las b- 
brooke,  the  cases  of  Walton  and  Shelly  and  Bent  and  Baker,  were  over- 
ruled, and  the  rule  established  by  them  exploded.  Since  that  time  there 
has  been  in  England  no  controversy  about  the  matter.  Both  at  coounoD 
law  and  by  statute,  a  party  whose  name  appears  to  any  instrument,  is 
held  competent  to  impeach  its  validity.  So  much  for  the  authority  of  the 
rule  as  recognized  in  England.  Let  us  now  look  into  the  sufficiency  of 
the  reasons  upon  which  it  is  founded.  All  great  questions  ought  to  be 
settled  in  consonance  with  reason  as  well  as  authority.  Authority  is  con- 
trolling only  so  far  as  it  is  sustained  by  principle.  No  questions  concern 
the  rights  of  the  people  more  directly  and  intimately,  in  the  administration 
of  justice,  than  questions  of  evidence.  In  the  language  of  Lord  Kenyon, 
''  on  the  rules  of  evidence  depend  those  facts  which  are  introduced 
in  every  case  and  therefore  it  is  of  the  utmost  importance  to  preserve 
those  rules."  Evidence  is  for  the  ascertainment  of  facts,  and  facts  en- 
force or  inhibit  justice. 

In  Walton  and  Shelly  Lord  Mansfield  placed  the  exclusion  of  the  wit- 
ness upon  two  grounds,  to  wit :  public  policy,  and  the  maxim  of  the  civil 
law,  ^^nemo  aUegans  sucm  turpUudinem  andiendua  est.^'*  ''  But  what 
strikes  me,  says  this  great  lawyer,  is  the  rule  of  law  founded  upon  public 
policy,  which  I  take  to  be  this :  that  no  party  who  has  signed  a  paper,  or 
deed,  shall  ever  be  permitted  to  give  testimony  to  invalidate  that  instru- 
ment, which  he  has  so  signed,  and  there  is  a  sound  reason  for  it,  because 
every  man  who  is  a  party  to  an  instrument  gives  a  credit  to  it.  It  is  of 
consequence  to  mankind  that  no  person  should  hang  out  false  colors  to  de- 
ceive them  by  first  affixing  his  signature  to  a  paper,  and  then  afterwards 
giving  ''testimony  to  invsdidate  it."  He  illustrates  his  meaning  \>\  re- 
ferring to  a  gaming  note  in  the  hands  of  a  bona  fide  purchaser,  without  no- 
tice, and  to  a  note  given  for  a  usurious  consideration,  in  the  hands  of  a 
fair  endorsee.  ^'  The  public  policy,"  which  he  had  in  bis  mind,  was  the 
commercial  policy  of  Great  Britain,  and  particularly  in  reference  to  ne- 
gotiable securities.  This  is  manifest  from  the  illustrations  which  he 
gives.  Lord  Mansfield  is  considered  the  father  of  the  commercial  law. 
And  so  magnificent  a  system  is  worthy  its  illustrious  parentage.  It  re- 
quired just  such  a  mind,  original,  bold,  and  elaborately  cultivated,  to  en- 
graft upon  the  British  common  law  those  principles  which  now  constitute 
the  body  of  the  law  merchant.  The  condition  of  Great  Britain  in  bis, 
day  required  the  improvements  in  this  regard,  which  he  made.  They 
were  necessary  to  sustain  her  rapidly  growing  trade  and  various  commer* 
cial  pursuits.  She  was  then  throwing  off  the  restraints  of  Fedy^isnn, 
and  multiplying  the  industrial  pursuits  of  her  people.  She  was  then,  in 
fact,  a  great  commercial  State.  Lord  Mansfield  felt  the  impulse  of  the 
age  and  sustained  it,  by  a  long  series  of  wise  decisions.  He  had  a  zeal 
for  the  commercial  policy  of  England,  which  seems  to  have  pushed  him 
occasionally  into  extremes.  And  the  decision  now  under  review  is  an  il« 
lustration  of  it.  The  rule  was  impolitic  in  the  judgment  of  British  courts 
lawyers,  as  is  proven  in  its  early  repudiation.  But  admitting  thai 
policy  in  England,  at  that  day,  made  such  a  rule  of  evidence  s»e«* 
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cessaiy,  we  deny  that  at  this  day,  and  in  our  coantiy,  it  is  necessary. 
If  the  rule  established  in  Jordaine  and  Lashbrooke  is  sufficient  for  the  com- 
mercial policy  of  England,  it  is  of  course  sufficient  for  the  commercial 
exigencies  of  Greorgia.  Although  the  mercantile  interest  here  is  great, 
our  agricultural  interests  are  paramount.  Ours  is  an  agricultural  com* 
munity.  Negotiable  securities  are  here  under  the  law  regulating  bills  of 
exchange  and  promissory  notes,  as  well  as  the  great  interests  represented 
by  them,  sufficiently  protected,  without  the  aid  of  Lord  Mansfield's  rule 
of  exclusion.  They  do  not  need  the  encouragement  which  that  rule  af- 
fords, and,  therefore,  the  reason  for  it,  founded  in  public  policy,  does  not 
seem  at  this  day  and  in  this  country  to  apply. 

The  exclusion  of  a  party  to  a  paper  was  designed  to  encourage  com- 
merce by  diseouragii^  Fraud.     We  concede  that  it  is  of  consequence  to 
mankind  that  no  person  should  hang  out  false  colors  to  deceive  them.     He 
who  negotiates  a  note  for  value,  knowing  it  to  be  invalid,  without  disclosing 
the  fact,  in  guilty  of  a  fraud  upon  his  endorsee  and  upon  mankind,  as 
well  as  an  act  of  heinous  immorality.     This  cannot  be  questioiked.     Yet 
it  may  be  questioned  whether  his  exclusion  has  the  tendency  to  discour- 
age such  fraudulent  acts.     Entrenched  in  lesal  forms,  he  is  protected  from 
that  public  censure  and  indignation  to  which  his  own  revelation  of  the  facts 
would  inevitably  expose  him.     Such  immunity  is  not  likely  to  discourage 
fraud.     It  conceals  and  disguises  fraud,  by  withholding  the  only  witness 
who  can  develo|>e  it.     The  rule  too  operates  injuriously  upon  parties  de- 
fendants, who  beins  entitled  to  certain  defences  by  law,  are  yet  unable  to 
avail  themselves  of  them  by  the  exclusion  of  the  only  witness  who  may 
be  cognizant  of  the  facts  upon  which  they  rest.    The  rule  further  en- 
ables the  party  plaintiff  holding  an  instrument,  to  perpetrate  a  fraud,  by 
getting  the  only  witness  knowing  of  its  ipvalidity,  to  put  his  name  upon 
it,  and  thus  silence  him  forever.     The  argurtcnt  founded  upon  the  dis- 
couragement of  fraud,  is  equally  bala«ced  fo  say  the  least  of  it. 

The  objection  founded  on  the  maxini  ot'  the  Roman  Law,  is  not  as  we 
beliere  strong  enough  to  exclude  the  witness-^not  so  strong  as  to  over- 
rule those  considerations  of  nsU  and  policy,  before  urged  in  favor  of  his 
competency.     The  spirit  of  Sie  maxim  '^  nemo  allegans,  &c.,"    seems 
rather  to  apply  to  parties  than  to  witnesses.     No  one  who  comes  lato 
court  alleging  his  own  immorality,  and  on  that  account  claiming  a  bene- 
fit, ought  to  be  heard.    A  witness  who  is  brou^t  there,  and  speaks  for 
the  benefit  of  others,  stands  upon  different  grounds.     Objections  of  this 
siort   founded  in  the  want  of  character,  lie  to  the  credibility  rather  than  to 
the  competency  of  witnesses.     The  courts  of  justice  in  England  led  the 
way  for  ^^^  sweeping  statute  of  Victoria.     They  were  in  advance  of  the 
I^tesislBiatef  and  were  fast  verging  to  the  ground  finally  taken  by  Pariia* 
meot.     ^Of^9t  iS|  to  the  admission  of  witnesses  without  regard  to  charac- 
ter •  havSg  the  weight  of  their  testimony. to  be  judged  of  by  the  jury. — 
Greenlea/y  452-3,  Note ;  2  Stwrlde  on  Eeid.j  9,  10 ;  2  Hale  P.  C,  280 ; 
H  Sixsl  309  ;  5  M,6f  S,  244.     In  this  country  this  waiver  of  all  objections 
this  ground  to  competency,  would  be  safe.     We  might  well  trust 
^F  ost  any  one  to  testify  before  the  juries  of  our  country.     The  modem 
*      .'      j/in  accordance  not  only  with  the  spirit  of  the  age,  but  with  the 
practice  w^^^  instittiUons.    The  maxim  of  the  civil  law,  if  it  applies  at 
^fu'*  the  case  before  us,  applies  with  greatly  mitigated  force.    Here  th^ 
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borrower  of  money,  in  behalf  of  his  own  endorser  is  called  to  testify,  to 
sustain  a  plea  of  usury.  Laws  against  usury  are  conservative  of  public 
morality,  and  he  is  called  to  support  them.  The  immorality  of  the  bor- 
rower, who  pays  or  contracts  to  pay,  illegal  interest,  is  nothing  like  so 
great  as  that  of  the  lender  who  receives  it.  He  is  not  strictly  *'  in  pan 
deUeto.^^  Particularly  when  we  consider  that  our  statute  against  usury  is 
not  penal,  but  inhibitory. . 

Let  us  inquire  now  how  this  question  stands  in  the  United  dtat§s. 
Here  it  is  admitted,  there  has  prevailed  and  in  fact  still  prevails,  much 
conflict  of  opinion  and  authority.     The  rule  of  Walton  and  Shelly  seems 
at  first  to  have  been  adopted  in  most  of  the  States,  and  now  prevails  with 
modification  in  the  Supreme  Court.     Several  of  those  States,  which  first 
adopted  the  rule  of  exclusion,  and  among  them  the  great  commercial 
States  of  New  York  and  Massachusetts,  have  gradually  receded  from  it. 
And  now,  we  have  no  hesitation  in  saying  that  the  authority  of  the 
States  is  against  that  rule — whether  considered  in  reference  to  numbers, 
the  standing  of  the  courts,  or  the  learning  of  the  judges.     In  Winton  w. 
Saidler,  New  York  fullv  adopted  the  Walton  and  Shelly  rule. — 3  Johns, 
Cas.  185;  14  Johns.  Rep,^  270.     In  18  Johns.  Rep.,  167,  the  court 
takes  the  grooind  that  "  the  reason  and  policy  of  the  rule  was  to  protect 
bona  fide  holders.     In  Tuthill  m.  Davis,  20  Johns.  287,  the  endorser  in  a 
suit  against  the  tn&ker,  was  admitted  to  prove  that  the  note  sued  on  was 
given  in  discharge  of  others,  tainted  with  usury.     And  here  Walton  and 
Shelly  was  abandoned.— iSee  also  5  Cotoen,  23;  iMd.,   153;  3    TTemi, 
415.     In  Massachusetts  the  Walton  and  Shelly  rule  is  confined  to  bona 
fide  holders  without  notice.     In  the  case  of  Fox  et  al.  adms.  09.  Whitney, 
16  Mass.,  118,  the  ac^on  was  brought  by  the  administrator  of  the 
payee  of  a  note  against  ^e  administrator  of  the  maker.     The  plea  of 
usury  was  filed  and  the  sectMrity  on  the  note  called  to  prove  it  and  admit- 
ted.    Parker,  C.  J.  said :  "  TVe  mle  by  which  parties  to  notes  are  ex- 
cluded from  being  witnesses,  to  discredit  the  security  to  which  they  have 
given  currency,  does  not  apply  to  the  case  before  us.     Such  witnesses 
are  excluded  upon  the  ground  of  po\u;y^  because  in  fact  their  testimony 
goes  to  contradict  their  own  acts.     It  applies  only  to  negotiable  securi- 
ties."   The  Chief  Justice  proceeds  to  say,  that  it  is  applicable  only  to  in- 
nocent holders  of  negotiable  securities.     In  Massachusetts,  therefore,  as 
between  the  original  parties,  the  rule  of  admission  obtains.     It  was  so 
adjudged  in  the  case  last  referred  to  in  a  state  of  facts  precisely  similar  to 
the  state  of  the  facto  in  the  case  at  bar.     It  may  be  remarked  here  that 
in  very  few,  if  any  of  the  States,  does  the  excluding  rule  apply  in  its 
original  extent.  Where  it  obtains  at  all,  and  to  this  extent  it  does  obtain  in 
many  of  the  States,  it  is  confined  to  negotiable  paper  in  the  hands  of  boiw 
fide  holders  without  notice.     For  the  history  of  this  question  in  Massa- 
chusetts, see  4  Mats.  R,  162  ;  7  Ib%d.y  199  ;  11  i6tU,  375, 498  ;16  J^ass. 
118 ;  3  Pick.  184;  10  Mass.  560;  12  Pick.  565. 

The  doctrine,  as  held  in  Jordaine  and  Lasbbrooke  is  enforced  in  Virginia, 
3  Randolph^  316.  In  Connecticut,  1  Conn.  260.  In  South  Carolina,  3 
McCord^  71.  In  Tennessee,  2  Yerger^Sb.  In  Maryland,  3  H.  and  J.  172. 
In  New  Jersey,  2  Harrison^  192.  In  North  Carolina,  3  Murphy^  151. 
In  Alabama,  1  Stew.  199  ;  9  Fortery  226.     In  Kentucky,  3  LUtk^  231. 

^he  rule  of  Walton  and  Shelly  limited  to  negotiable  secoritieSy  io  tbe 
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hands  of  bona  fide  holders  without  notice,  is  held  in  the  Supreme  Court 
of  the  United  States. — 6  Peters^  51,  57;  8  PeterSy  12 ;  11  Ptters^  86, 
04,  95 ;  12  Peters ^  141^.  In  Massachusetts  as  before  explained.  la 
New  Hampshire,  2  N.  Hamp.  R,^  212.  In  Maine,  4  Crreenleaf^  191 ;  5 
Greenkafy  374.  In  Pennsylvania,  6  .  WattSy  498  ;  S  WattSy  304.  In 
Mississippi,  Walk.y  541.  In  Louisiana  it  is  supposed  that  the  rule  is  un- 
settled ;  so  in  Vermont ;  so  in  Illinois ;  so  in  Ohio. 

The  authority  of  Walton  and  Shelly  was  considered  by  the  judges  of 
our  own  State  in  the  case  of  Slack  t».  Moss,  many  years  ago,  at  a  time 
when  the  circuit  benches  were  occupied  by  men  whose  integrity  and 
learning  have  not  been  questioned  ;  and  at  the  head  of  whom  was  the 
late  eminent  Judge  Crawford.  They  rejected  the  authority  of  that  case, 
and  it  is  believed  that  the  courts  of  Georgia  have  very  generally  acqui- 
esced in  their  decision. — Dudley^  161. 

The  authority  of  the  Supreme  Court  has  been  invoked  in  behalf  of 
the  plaintiff  in  error,  with  great  strength  of  reasoning  and  eloquence.     It 
is  claimed  that  the  Supreme  Court  is  the  highest  and  most  authoritative 
tribunal  known  to  our  Union,  and  that  its  decisions  form  an  elevated  ral- 
lyitig  point  for  the  courts  of  the  States.     That  with  a  view  to  uniformity 
ancf  harmony,  it  is  better  for  this  court  to  conform  to  its  decisions,  than  to 
abide  by  the  authority  of  other  courts,  however  imposing  in  their  organi- 
zation, or  distinguished  by  their  learning.     We  promptly  and  cheerfully 
admit  the   commanding  character  of  our  ereat  national  tribunal — the 
ability  of  its  judges  and  the  desirableness  of  harmony  between  it  and  the 
State  courts.     One  answer  to  these  views  is  to  our  minds  conclusive,  and 
that  is — the  decisions  of  the  Supreme  Court  are  not  the  law  of  this 
court — the  common  law  as  it  stood  in  May,  1776,  is.     To  this  branch  of 
the  argument  we  shall  again  advert.     Aside  from  this  fact,  the  decisions 
of  the  Supreme  Court  upon  this  subject,  come  to  us  as  naked  adjudica- 
tions— without  reasoning — without  any  attempt  at  a  collating  and  bal- 
ancing  of  authorities.      They  seem  to  be  rather  in  character  of  dicta^ 
than  solemn  judgments.     Their  authority  is  that  of  the  court,  and  not  of 
argument  or  learning. 

The  court,  seems,  in  no  instance,  to  have  been  desirous  of  settling  this 
vexed  question  by  authority  or  reason ;  but  to  have  been  content  with  the 
annunciation  of  its  own  opinion,  the  meagemessof  these  decisioni^,  must 
strike  the  most  careless  reader.  This  is  the  more  remarkable,  since  at  the 
time  of  giving  them,  a  contrary  doctrine  prevailed  in  England,  and 
in  many  of  the  American  States.  We  pretend  not  to  account  mr  the  fact. 
We  only  know  that  such  is  the  fact. 

Now  the  authority  of  the  Supreme  Court  is,  in  this  court,  the  moral 
power  of  reason  and  the  weight  of  legal  learning.  Upon  this  question  it  is 
not  contended  to  us  by  eitner,  and  must  yield  to  other  considerations, 
which  \^  esteem  as  conclusive  upon  us.  Besides  we  do  not  know  how 
IoD<''  that  court  will  hold  to  its  present  opinions — it  may  recede  from  them, 
as  i't  has 'receded  from  the  doctrine  first  ruled  in  the  case  of  the  Bank  of 
the  United  States  vs.  Dunii,  in  6  Fet.  51.  The  court  adopt  there  the  doc- 
trine of  Walton  and  Shelly,  in  these  brief  words,  "  But  it  is  a  well-set- 
tled principle,  that  no  man  who  is  a  party  to  a  negotiable  note,  shall  be  per- 
mitted by  his  own  testimony,  to  invalidate  it.  Having  given  it  the  sanc- 
tion of  hi  name,  and  thereby  added  to  the  value  of  the  instrument  b- 
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giving  it  currency,  he  shall  not  be  permitted  to  testify  that  the  note  \vas 
given  for  a  gambling  consideration,  or  under  other  circumslances  which 
would  destroy  its  validity.  This  doctrine  is  clearly  laid  down  in  WaUon 
vs.  Skelhf,  reported  in  1  T.  Rep.  296,  and  is  still  held  to  be  law,  although 
in  7  T.  Mep.  56,  it  i&  decided,  that  in  any  action  for  u^ury ,  the  borrower  of 
the  money  i&  a  competent  witness  to  prove  the  whole  case."  Now  it  i& 
very  remarkable  that  the  court  should  declare  that  it  is  a  weU-settkd 
principle^  &c.,  when,  so  far  from  the  principle  being  settled  in  England,  it 
had  been  overruled  by  Lord  Kenyon  in  Jardaine  and  Lashbrooke^  and  was 
not,  at  the  time,  the  law  of  the  British  courts  ;  nor  was  the  principle  a 
settled  one,  by  any  means,  in  the  United  States. 

The  court,  in  11  PeterSj  94-5,  more  explicitly  limit  the  rule  to  nego- 
tiable instruments,  and  put  it  upon  the  ground  ^^  of  the  currency  giten  to 
them  by  the  name  of  the  witness  called  to  impeach  their  validity."  The 
authority,  therefore,  of  the  Supreme  Court  does  not  extend  to  the  exclu- 
sion of  the  witness  in  a  case  like  that  we  are  now  determining,  between 
the  original  parties.  For  here  the  lender  b  suing  the  endorser  upon  a 
note  which  he  had  discounted,  and  which  had  never  been  in  circulation. 

By  what  is  called  our  adopting  statute,  passed  in  February,  1784,  the 
common  law  of  England  and  such  of  the  statute  laws  a&  were  usually  of 
force  in  the  province  of  Georgia,  on  the  14th  day  of  May,  1776,  are  de- 
clared to  be  in  full  force,  virtue,  and  effect,  and  binding  on  the  inhabitants 
of  the  State,  so  far  as  they  are  not  contrary  to  the  Constitution,  laws  and 
form  of  goveiBment  of  the  State. — HotchkisSy  93.  This  statute  makes 
the  common  law  of  England  obligatory  upon  this  court.  The  obligations 
of  office,  and  the  oath  of  office,  require  us  to  enforce  it  as  it  stood  in  1776. 
If,  before  that  period,  the  rule  of  evidence  was  that  all  sane  persons 
were  competent  to  testify,  unless  excluded  by  interest,  or  conviction  of 
an  infamous  offence ;  if  interest  and  infamy  were  the  only  exceptions  to 
the  general  rule  known  in  1776  ;  we  do  not  perceive  that  we  have  any 
discretion  in  the  matter.  We  are  bound  absolutely  to  administer  the 
colnmon  law  as  it  was  then  usually  of  farce. 

The  case  of  Walton  and  Shelly  was  some  ten  years  after  the  14th  of 
May,  1776.     It  is  contended  however,  that  the  rule  of  Walton  and  Shelly 
was  the  law  before  its  enforcement  in  that  case  by  Lord  Mansfield.      We 
think  not ;  but  believe  that  it  created  an  additional  exception  to  the  gen- 
eral rule.     In  Jordaine  and  Lashbrooke,  Lord  Kenyon  says  :  *'  I  have 
always  understood  the  rule  to  be,  that  where  a  witness  is  infamous  and 
his  record  of  conviction  is  produced,  or  where  he  is  interested  in  the  event 
of  the  cause,  he  cannot  be  received  ;  but  to  carry  the  rule  beyond  that, 
would  be  extending  it  further  than  policy,  morality,  or  the  interest  of  the 
public  require."    His  attention  was  particularly  called  to  the  rule  of 
Walton  and  Shelly,  in  coDsequence  of  his  having  been  report^  in  Bent 
«nd  Baker,  as  sustaining  it.     That  report  he  disclaims,  and  sA^expressitf 
that  he  has  not  been  enabled  to  find  any  case  before  that  of  Walton  and 
Shelly,  excluding  the  witness,  and  that  *'  he  cannot  bring  his  mind  to 
accede  to  the  auuority  of  that  case."    Now,  here  is  the  authority  of  L.ord 
Kenyon,  as  to  what  was  the  common  law,  before  the  case  of  Walton  and 
Shelly.     It  was  said  in  the  argument  that  the  case  of  Jordaine  and  LAsh- 
brooke  was  determined  upon  principles  growing  out  of  the  revenue  laws 
Grreat  Britain.    The  case  of  Jordaine  and  Lashbrooke  was  founded  on  a 
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bill  of  exchange,  on  its  face  purporting  to  be  drawn  at  Hambarg.  By 
statute,  all  bills  drawn  within  the  realm,  of  certain  amounts,  were  liable 
to  certain  stamp  duties,  and  bills  drawn  upon  other  than  stamp  paper  were 
declared  void.  The  witness  was  called  to  prove  that  the  bill  purporting 
to  be  drawn  at  Hamburg,  was  in  fact  drawn  in  England,  and  void  bj 
statute  for  want  of  a  stamp.  The  bill  as  offered  in  evidence  was  a  fraud 
upon  the  revenue  laws  of  England,  and  it  is  true,  that  several  of  the  jus- 
tices laid  great  stress  upon  this  fact,  but  Kenyon,  the  mastermind  of  that 
court,  scarcely  adverted  at  all  to  that  view  of  the  subject.  He  rested 
upon  the  common  law  rules  of  evidence,  and  his  associates,  except  one, 
sustained  him  upon  those  rules.  Groce,  Justice  in  this  case,  declares, 
"  Before  the  case  of  Walton  and  Shelly,  I  never  read  of  this  ground  of 
incompetency. '*  It  is  very  clear  that  the  question  in  Jordaine  and  Lash- 
brooke,  received  a  most  able  and  careful  review  ;  and  we  must  believe 
that  if  anything  is  settled  by  that  case,  it  is,  that  Walton  and  Shelly  is 
an  innovation  upon  the  common  law,  as  it  stood  at  the  time.  To  this 
conclusion  the  judges  came  in  Slack  and  Moss.  We  are  therefore  of 
opinion,  upon  any  view  of  the  question,  that  the  witness  in  the  court  be- 
low^ was  properly  admitted. 

The  second  assignment  of  error  assumes  that  from,  the  face  of  the 
note,  the  plaintiff  being  an  endorser,  is  an  innocent  holder  ;  and  limiting 
the  rule  in  Walton  and  Shelly  to  negotiable  securities,  in  the  hands  of  an 
innocent  holder,  Thompson,  the  maker,  ought  not  to  have  been  admitted 
until  by  other  testimony  it  was  made  to  appear  that  plaintiff  is  not 
an  innocent  holder.     If  the  witness  is  competent  at  all,  he  is  as  much 
competent  to  prove  the  circumstances  under  which  the  note  was  negotiat- 
ed, and    how  the  plaintiff  became  connected  "^ith  it,  as  he  is  to  prove  the 
usurious  consideration.     For  this  purpose  he  is  called.     If  the  rule  of 
Walton  and  Shelly,  as  modified  in  New  York,  governs  this  case,  then  in- 
deed, upon  the  hypothesis  that  the  plaintiff  is  an  innocent  holder,  the  wit- 
ness would  be  excluded.     But  how  shall  it  appear  that  the  plaintiff  is  an 
innocent  endorsee,  a  bona  fide  holder  without  notice.     It  does  not  neces- 
sarily appear  from  the  face  of  the  paper.     The  witness  is  called  to  testify 
as  to  this  fact,  and  the  question  recurs,  is  he  competent.     It  is  a  ques- 
tion of  competency  still.     The  view  taken  in  the  assignment  supposes 
the  defendant  able  to  prove  by  others  what  he  calls  the  maker  to  prove, 
and  if  so  why  call  him  at  all.     This  is  begging  the  question.     If  indeed 
it  should  be  conceded  that  a  party  to  a  note  cannot  be  permitted  to  im- 
peach its  validity  in  the  hands  of  an  innocent  holder,  still  no  injury  could 
in  practice  result  from  the  examination  of  the  witness  as  to  the  circum- 
stances under  which  the  plaintiff  came  into  possession  of  the  note,  for  if 
it  should  appear  from  that  examination  that  he  was  an  innocent  holder, 
the  whole  of  the  testimony  could  be  withdrawn  from  the  jury.     That  in 
every  case  the  question  is  one  in  the  very  outset  of  competency,  is  de- 
monstrated from  the  character  of  those  reasons  which  Lord  Mansfield 
ffave  for  excluding  the  witness.     These  reasons  are  drawn  from  the  fact 
that  his  name  appears  on  the  instrument.    They  show  the  impolicy  and  im- 
morality of  a  party  whose  name  so  appears  testifying  at  all.     Lord  Mans- 
field was  called  to  pass  upon  the  competency  of  the  witness  from  the  face 
of  the  instrument,  and  so  are  we.     With  great  respect  for  the  learned 
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counsel  for  plaintiff  in  error,  we  are  compelled  to  believe  that  this  second 
assignment  is  but  a  different  form  of  exhibiting  the  first. 

The  third  assignment  asserts  '^that,  admitting  the  competency  of 
Thompson,  yet  the  facts  stated  by  him  did  not  coincide  with  the  state- 
ments  of  the  plea  of  usury,  and  that  as  the  allegata  and  probata  did  not 
agree,  his  testimony  should  not  have  been  permitted  to  go  to  Ihe  jury. 
To  understand  the  force  of  this  exception,  and  the  answer  we  shall  make 
to  it,  it  becomes  necessary  to  state,  that  the  plea  of  usury  filed  by  the 
defendant  was  confessedly  loo  vague  and  general,  and  particularly  defec- 
tive in  two  particulars  :  Firsts  the  original  amount  of  the  loan  was  not 
stated,  and  second^  the  time  at  which  the  money  was  borrowed  was  not 
stated.  There  was  no  demurrer  to  the  plea  on  these  accounts,  no  de- 
murrer on  any  account,  the  defendant  replying  to  the  plea  and  joining  is- 
sue upon  it  before  the  jury.  The  testimony  was,  among  other  things, 
that  the  note  sued  on  was  given  for  the  interest  reserved.  It  was  argued 
that  the  testimony  ought  to  have  been  withheld  because  the  plea  did  not 
comply  with  our  act  of  '99,  in  plainly,  fully  and  distinctly  setting  forth 
the  defendant's  cause  of  defence,  and  if  it  did  there  was  a  variance  be- 
tween the  plea  and  the  proof.  We  think  the  plea  did  not  fully  comply 
with  the  requirements  of  the  statute. 

This  court  in  the  case  of  Johnson  et  aL  vs.  BalUngall^  ante  p.  68,  deter- 
mined in  May  last,  at  Milledgeville,  that  our  statute  requires  so  plain,  full, 
and  di&tinct  a  statement  of  the  grounds  of  defence,  as  to  pnt  the  plaintiff 
accurately  into  possession  of  all  the  grounds  relied  upon.  We  think  that 
our  statute  was  intended  to  do  two  things.  First  it  abolishes  the  technical 
pleading  of  the  English  practice  ;  and  second,  it  inhibits  the  proof  of  any 
special  defence  under  the  general  issue.  Whilst  it  does  not  require  either 
the  form  or  particularity  of  the  British  courts,  yet  it  does  require  a  clear, 
full  and  true  statement  in  reciting  the  grounds  of  defence.  It  is  impossi- 
ble to  lay  down  a  general  rule,  by  which  the  sufficiency  of  the  plea  can, 
in  every  case,  be  determined.  Each  plea  must  be  determined  according 
to  its  character  and  the  circumstances  of  the  case.  All  material  facts 
ought  to  be  set  forth  in  all :  particularly  in  pleas  of  usury.  The  amount 
of  the  original  loan  and  the  time  when  it  was  negotiated,  are  material 
facts.  Material  because,  without  these  it  would  be  impossible  to  ascer- 
tain the  amount  of  usurious  interest  received  or  paid.  We  are  therefore 
very  clear  that  the  plea  in  this  case  was  not  full  enough.  It  was  the 
right  of  tlfe  plaintiff  to  demur  to  the  plea  for  a  want  of  fullness  and  distinct- 
ness ;  and  having  failed  to  do  so,  having  joined  issue  upon  it  before  the 
jury,  he  is  too  late  in  his  exceptions.  Had  he  demurred,  either  the  plea 
would  have  been  stricken  out  altogether,  or  the  defendant  would  hare 
been  driven  to  amend.  But  it  was  insisted  in  the  ai^ument  that,  under 
onr  practice,  established  under  the  Act  of  1799,  there  is  no  such  thing  as 
demurrers  at  law.  We  think  differently.  We  do  not  demur,  it  is  true, 
formally,  and  in  writing,  nor  is  the  judgment  upon  the  demurrer  formally 
pronounced,  and  entered,  as  in  England  ;  we  demur  orally,  and  the 
effect  of  the  demurrer,  if  sustained,  is  that  the  plaintiff^s  writ  or  defend- 
ant's plea  be  dismissed,  unless  in  cases  where  either  is  amendable. 

Nor  do  we  think  that  the  common  law  rule  of  variance,  as  applicable 
plaintiff's  allegations  and  proof,  applies  here  to  defensive  plead- 
The  plaintiff  is  protected  in  his  right  to  have  a  efficient  plea  in 
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bis  privilege  of  demurrer,  if  he  consents  to  go  to  the  jury  on  the  plea, 
the  jury  must  determine  as  to  the  applicability  of  the  evidence  to  the 
plea.     We  cannot,  therefore,  sustep  this  exception. 

The  last  exception  is  in  these  words,  ^'  That  there  was  no  evidence  that 
any  part  of  the  principal  of  said  note  had  been  paid,  and  therefore,  under  any 
circumstances,  the  plaintiff  was  entitled  to  a  verdict  therefor  ;  and  that  the 
court  below  erred  in  refusing  so  to  instruct  the  jury,  and  in  leaving  the 
question  to  them."  Upon  the  trial,  the  record  shows,  that  the  amount  of 
the  loan  was  proven,  and  also  the  amount  of  interest  which  had  accumu- 
lated, both  lawful  and  usurious.  The  jury  in  their  verdict  credited  the 
plaintiff  ^s  demand  with  the  interest,  and  found  the  balance  for  him.  The 
ground  assumed  in  this  exception,  if  we  correctly  understand  it,  depends 
upon  a  construction  of  our  statute  of  1822.  We  do  not  know  that  the 
jury  believed,  from  the  evidence,  that  no  part  of  the  principal  was 
paid  ;  but  suppose  they  did  ;  then  the  argument  is  as  follows : — viz. 
The  payments  made  upon  this  contract  were  in  extinguishment  of  the  in- 
terest :  the  Act  of  1822  does  not  make  the  contract  void,  but  only 
inhibits  the  collection  of  anything  but  the  principal ;  it  only  'denies  to 
the  plaintiff  a  process  to  collect  tne  interest.  The  interest  in  this  case 
being  voluntarily  paid,  the  defendant  could  not  maintain  his  action 
against  the  plaintiff  for  money  had  and  received,  and  therefore  is  not  enti- 
tled to  have  a  credit  for  the  interest  when  the  action  is  against  him  on 
the  contract.  We  confess  that  this  construction  of  the  Act  of  '22  is  ex- 
ceedingly plausible,  and  it  was  not  without  difficulty  that  we  arrived  at 
the  conclusion  to  give  to  it  a  different  construction «  We  think,  however, 
that  a  just  construction  of  the  Act,  making  all  usurious  contracts,  estab- 
lished to  be  such  in  a  court  of  law,  void  as  to  the  lawful  interest  and  the 
usurious  interest.  When  a  party  comes  into  a  court  of  justice  to  enforce 
a  usurious  contract,  the  Act  visits  upon  him  a  forfeiture  of  the  interest, 
which  upon  other  contracts  it  allows  him  to  recover :  in  other  words  his 
principal  bears  no  interest.  And  as  we  must  infer  that  the  jury  in  this 
case,  believed  that  the  sum  which  remained  due  was  made  up  of  princi- 
pal and*  interest,  they  did  right  in  abating  the  lawful  interest.  As  to  the 
excess,  thinking  as  we  do  that  the  contract  was  void  as  to  that,  the 
plaintiff  has  recovered  it  contrary  to  law  and  good  conscience,  and  an 
action  would  lie  for  the  defendant  to  recover  it  back ;  and  if  so,  he  can 
recover  it  in  this  action,  in  the  form  of  a  credit,  found  by  the  verdict  of 
the  jury,  upon  the  plaintiff's  demand  sought  to  be  enforced  against  him. 
So  the  judgment  of  the  court  below  must  be  affirmed  upon  all  the  excep- 
tions taken. 
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No.  20. — Alfred  C.  Bostwick,  J|lministrator  of  James  Bright, 
deceased,  plaiDtifT  in  error,  vs.  Perkins,  Hopkins  and  White, 
defendants  in  error. 

Equity  cannot  relieve  an  administrator  after  two  judgments  de  bonis  testaioria  and 
(U  bonis  propriis  have  been  successively  recovered  against  him  at  late. 

This  was  a  Bill  in  Equity,  filed  at  the  instance  of  the  plaintiff  in  error 
against  the  defendants  in  error,  in  the  Superior  Court  of  the  County  of 
Pulaski,  to  which  a  general  demurrer,  alleging  an  entire  want  of  equity 
in  the  bill,  was  interposed  in  behalf  of  the  defendants  in  error ;  which 
came  on  to  be  heard,  before  Judge  Scarborough,  in  said  Superior  Court, 
at  April  Term,  1846.  After  argument  had  thereon,  the  court  below  sus- 
tained the  demurrer,  and  dismissed  the  bill. 

The  facts  of  the  case,  as  alleged  by  the  plaintiff  in  ehor,  in  said  bill, 
and  the  errors  assigned  in  the  decision  of  the  court  below,  being  fully  set 
forth  in  the  opinion  of  the  court,  delivered  by  his  Honor,  Judge  Lumpi^in, 
it  is  deemed  unnecessary  to  state  them  here. 

Rockwell  and  Kenan,  and  C.  B.  Cole,  for  plaintiff  in  error. 

IvERSoN  L.  Harris  and  Eli  Warrkn,  for  defendants  in  error. 

Harris,  for  defendants  in  error,  contended  : — 

Ist.  The  bill  shows  no  such  accident  as  is  relievable  in  Equity.  The  eloignment 
of  the  ne^oes  from  Georgia — from  the  custody  of  the  persons  to  whom  they  had  been 
hired — mieht  have  been  guarded  against  by  contract.  The  loss,  if  loss  it  be,  is  the 
result  of  tne  negligence  of  the  administrator.— 1  Story  Eq.  94, 118  ;  Marine  Ins. 
Co.  vs.  Hodgson,  7  Craneht  336 ;  Penny  v».  Martin,  4  Johnsu  Ch.  569. 

2d.  No  mistake  of  fact  is  shown.  The  confession  of  judgment  by  his  attorney  at 
law,  was  a  mistake  of  law :  ignorantia  lejpa  exeusai  neminem  is  a  maxim  ^f  almost 
universal  application.    Again ;  ignorance  is  not  mistake,  says  Lord  Loughborough. 

2d.  No  fraud  or  imposition  imputed. 

Relief  should  not  be  granted ;  for  so  much  of  the  Equity  of  the  bill  as  depends  upon 
the  mistake  of  the  Attorney  at  law  is  res  adjudieata.  The  other  matters  of  equity 
averred,  were  susceptible  of  decision  in  the  court  of  law  below,  and  existing  within 
the  knowledge  of  the  administrator  (the  plaintiff  in  error)  before  a  confession  of 

i'udgment  was  made  by  his  attorney.  They  should  have  been  plead.  They  could 
lave  been  brought  to  the  notice  of  the  court  by  a  plea  o(puis  darrien  continuance. 
— Le  Oueu  vs.  Govemeur,  1  Johns.  Cases,  465 ;  Simpson  vs.  Hart,  1  Johns.  Ch.  ; 
Hughes  vs.  Blake,  6  Wheat.  Rep.  ;  Drettry  on  Injunctions,  65. 

A  party  who  has  mistaken  or  misshapen  his  defence  at  law,  cannot  require  relief 
in  Equity.--£:9an«  vs.  Solly,  9  Price;  Exe.  R.  52$. 

Inattention,  omission,  or  neglect,  however  fatal  the  consequences  may  be»  is  not  of 
itself  an  equitable  ground  of  relief  against  a  judgment  at  law.  Equity  will  not  inter- 
fere where  there  is  crassa  negligentia  on  the  part  of  a  defendant  at  law. — Bateman 
vs.  Willoc,  1  Schoales  and  Lefroy  217 ;  Protheroe  vs.  Forman,  2  Swanst,  244  ; 
Penny  vs.  Martin,  4  Johns.  Ch.  R.  566 ;  Dodge  vs.  Strong,  2  Johns.  Ch.  R.  228. 

The  doctrine  that  the  creditors  of  the  firm  must  first  exhaust  the  joint  property, 

before  they  can  reach  the  separate  property  of  the  intestate  partner,  and  then  only  in 

Equity,  has  not  ever  been  recognized  in  Georgia — it  would  subvert  the  priorities 

established  by  the  act  of  1792.--JPrin.  Dig.  229.     The  doctrine  is  borrowed  from  the 

ivil  law  originally.    It  is  distinctly  embodied  in  the  bankrupt  laws  of  England.    .It 

'"^  not  been  universally  adopted  in  America — ^it  is  not  the  settled  doctrine  in  Coarfis 
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of  Equity.-— Cou7e/i  vs.  Sikea,  2  Eussell,  191, 194, 196:  Story  on  Partnership,  616, 
517. 

If  it  was  a  settled  and  undoubted  principle,  the  defendants  in  error  would  have 
been  entitled  to  proceed  ajgainst  the  septate  property  of  Bright,  the  deceased  partner, 
having  exhausted  the  joint  property  of  the  firm,  or  rather  having  had  a  return  of 
nulla  bona  to  their  execution  against  Walker,  the  survivor. 

Lumpkin,  Judge,  delivered  the  opinion  of  the  court. 

If  ever  there  was  a  clear  case,  I  think  the  present  is.     The  facts  are 
these :   James  Bright  and  James  Walker,  a  mercantile  firm,  trading  under 
the  name  of  Bright  &  Walker,  executed  a  partnership  note  to  rerkins, 
Hopkins  and  White.     Shortly  thereafter  Bright  died,  and  letters  of  ad- 
ministration were  granted  upon  his  estate  to  Alfred  C.  Bostwick.     Suit 
waa  instituted  by  the  payees  of  the  paper  against  Walker,  the  surviving 
partner,  and  Bostwick,  as  administrator  of  Bright,  jointly.     The  latter  was 
released  from  the  action,  under  the  Statute  of  the  State  which  exempts 
estates  from  suit  for  twelve  months  from  the  granting  of  administration. 
Judgment  was  rendered  against  Walker.     In  due  time  the  case  was  re- 
commenced against  the  representative  of  Bright,  who,  by  his  attorney, 
confessed  judgment,  and  entered  an  appeal  witoin  the  four  days  prescribed 
by  the  Judiciary.     The  appeal  was  dismissed,  upon  the  ground  that  the 
right  to  enter  it  was  not  reserved  in  the  confession.    An  execution  issued, 
de  bonis  testcU&ris^  upon  which  there  was  a  return  of  nulla  bona  by  the 
sheriff.     The  action  was  then  brought  against  Bostwick,  suggesting  a 
devastavit^  and  a  judgment  obtained,  charging  him  personally  with  the 
debt.    No  plea  toas  filed  to  either  suit.    He  now  invokes  the  aid  of  a  Court 
of  Equity  to  relieve  him,  for  the  following  reasons,  to  wit,  That  at  the 
Jirat  ternn  of  the  first  action  he  set  up  no  defence,  because  he  believed  that 
he  had  assets  in  his  hands  sufficient  to  pay  the  individual  debts  of  Bright ; 
but  before  the  trial,  several  negroes  belonging  to  the  ^estate,  and  of  the 
value  of  one  thousand  dollars,  were  carried  out  of  the   State  by  the 
persons    to  whom  they   were  hired,  without  his  knowledge,  author- 
ity   or    consent.      That  he  confessed  judgment,  intending  to  reserve 
the    right  of  appeal,  but  that  it  was  not  done.       That  he  did   ngt 
attend    court  at  the  judgment  term  of  the  second  action  on  account 
of  the  dangerous  illness  of  his  wife,  and  that  judgment  was  awarded 
against  him  for  the  whole  amount  of  the  plaintiff's  demand  and  costs. 
He   alleges  in  his  bill  that  he  never  received  any  of  the  partnership 
effects,  and  that  he  had  no  notice  of  the  partnership  debts.     He  offered  to 
account  for  the  value  of  the  property  run  off,  if  the  court  should  adjudge 
it  rio'ht  for  him  to  do  so;  and  upon  doing  this,  prayed  a  perpetual  in- 
junction against  the  execution's  being  enforced  against  him  personally. 
The  defendants  demurred  generally  to  the  bill  for  want  of  Equity,  and 
it  was  dismissed  ;  and  we  are  called  on  td  reverse  that  decision. 

Were  we  to  do  so,  litigation  would  be  endless,  and  the  maxim,  vigilantihus 
non  darmieniibus  servU  /ex,  would  be  a  nullity  and  a  mockery.  While  the  law 
is  made  for  ally  it  will  not,  it  cannot,  protect  those  who  neglect  to  take 
care  of  themselves.  It  affords  no  relief  to  such  as  sleep  over  their  rights. 
They  must  suffer  the  consequences  of  their  own  want  of  watchfulness, 
however  hard  they  mav  be.  All  parties  are  entitled  to  their  day  in  court, 
time  and  opportunity  of  being  heard.     If  they  let  these  slip,  or  omit  tr 
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arul  themselves  of  ihem  at  the  proper  stage  of  the  proceediog,  ii  is  in 
vaia  afterwards  to  show  that  they  bad  a  good  and  available  defence,  it 
is  too  late  to  lake  advaotage  of  it.  Amd  this  geoeral  doctriae  is  too  well 
estabhshed  to  be  questioned,  and,  we  may  add,  "  too  useful  lo  admit  of 
ID  novation." 

Let  us  examine  for  a  moment  the  reasons  assigned  by  the  plaintiff  in 
ling  bis  duty.  For  of  the  law  it  may  be  truly  said — that 
r  frame,"  and  is  often  indulgent  to  the  infirmities  of  our 
I  extend  a  helping  hand  to  extiicale  us  from  our  misfur- 
practicable.  He  states  that  be  omitted  to  plead,  plene 
.  ihe  docketing  i&na  of  lhe^«r  action,  because  he  then 
ission  aEsets  enough  to  discharge  the  individual  debts  of 
Wmit  the  fact  and  how  does  it  profit  bim  f  He  was  sued 
>  claim;  and  allowing  It  to  be  true  that  inifirirfuo/ properly 
)le  for  indii^dital  debts,  yet  bo  far  from  that  being  any  good 
need  not  plead,  it  rendered  it  doubly  incumbent  on  him 
would  screen  himself  from  personal  responsibility  on  this 
land.  If  he  forebore  to  file  any  plea,  what,  I  ask,  could 
otifffrom  getting  an  absolute  and  unconditional  judgment, 
■M  ?  Nor  did  the  removal  of  the  negroes  before  the  trial 
i  obligation  to  interpose  the  defence  or  interfere  with  it 
Moreover,  a  judgment  by  default  can  be  opened  at  the 
let  in  a  meritorious  defence.  And  as  this  eloigning  of  the 
matter  of  defence  originating  pending  the  action,  and  poit 
talioaem,   it  was  good  cause  of  plea  put*  darriat  con- 

the  next  place,  that  he  confessed  judgment  inlending  to 
il  of  appeal.  Was  this  a  secret  design  locked  up  in  bis 
It  is  not  pretended  that  he  communicated  it,  much  less  that 
ted  from  perfecting  his  purpose  by  the  misconduct  of  bis 
luld  not  care  and  prudence  have  guarded  against  this 
n  if  the  injustice  complained  of  was  the  result  of  igno- 
Ijably  the  fact,  can  equity  interfere  to  relieve  the  sufferer  ? 
at — i^noranfta  non  excvta  legem,  is  still  the  stern  man' 
irts  on  this  head.  Men  have  been  found  subject  to  the 
1  which  were  never  duly  promulgated.  Acd  to  the  dis- 
gislation,  be  it  remembered,  that  there  are  numerous  acts 
which  the  citizens  of  Camden  and  of  Rabun,  residing 
I  miles  from  the  capital,  have  been  required  to  observe 
?ir  peri!  ^'from  and  immediately  after  their  paunge."  Not 
iduals  endure  the  consequences  of-  the  slightest  negligence 
,  but  of  mere  ignorance  also. 

rovidential  detention  of  Mr.  Bostwick  from  the  trial  term 
;&use,  it  is  extremely  doubtful  whether  his  presence  cpuld 
ny  escape  from  the  results  of  his  past  default.  I  am  io- 
pinion,  that  it  could  not.  He  had  not  only  permitted  bim- 
id  hand  and  foot  by  the  first  verdict;  bnt  he  had  made  no 
long  interval  which  followed,  lo  reverse  that  recovery,  by 
new  trial,  bill  of  review,  or  otherwise.  How  true  it  is, 
es  may  generally  be  traced  to  some  imprudence  or  neglect 
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Were  it  necessary  to  fortify  our  opiDioa  by  authority,  it  is  abundantly 
at  hand.  We  will,  passing  by  all  others,  quote  a  few  decisions  only,  from 
our  sister  State  of  South  Carolina*— at  present,  second  perhaps  to  none  in 
the  Union  for  judicial  ability ;  besides,  her  institutions,  as  well  as  the 
habits  of  her  people,  are  very  similar  to  our  own.  In  the  case  of  MaX' 
well  vs.  Connor  J  (1  HilPs  Ch,  -R€p,,22,)  Chancellor  Johnston  makes  the 
following  remarks  :  ''  If  a  defendant  has  been  before  a  competent  tribunal 
which  has  proceeded  io  judgmenty  that  decision,  until  reversed^  is  conclu- 
sive upon  hira  in  every  tribunal  having  concurrent  or  other  jurisdiction. 
It  is  conclusive  upon  him  as  to  any  matter  of  defence,  not  only  presented, 
hut  which  could  have  been  presented  by  him  -,  and  it  is  conclusive  upon  him, 
although  the  judgment  be  erroneous,  if  he  acquiesced  in  it,  and  does  not 
proceed  to  reverse  it.  It  is  conclusive  upon  him  because  ,  whenever  a 
party  is  brought  into  court,  he  is  bound  to  full  diligencey  which  if  he  uses 
he  will  obtain  his  rights.  If  he  neglects  either  in  putting  in  proper  pleas 
or  introducing  all  his  evidence  to  support  them,  he  has  no  one  to  blame 
but  himself;  nor  will  his  neglect  in  one  court  be  allowed  to  give  him  a  right 
eiiher  in  thai  court  or  another, ^^ 

The  Chancellor  adds :  ^'  It  is  truly  a  hard  case  if  a  party  entitled  to  re- 
lief in  both  courts,  is  repelled  from  both  and  is  relieved  in  neither.  But 
the  wholesome  rule  of  law  cannot  for  tl^at  reason  be  broken  down.  In  that 
case  ten  would  suffer  for  the  one  relieved.^"* 

The  principles  laid  down  in  the  case  of  Frances  Micheau  administra- 
trix of  Neil  Brown,  vs.  A.  A.  Caldwell,  administrator  of  George  Chur, 
( 1  Spear^s  Rep,y  277,)  are  exceedingly  broad.  Here  a  judgment  had  been 
obtained  against  the  administratrix  without  any  plea  being  filed — on  ac- 
count of  the  instructions  to  the  attorney  to  put  in  the  defence  having  been 
mislaid.  It  was  conceded  that  there  was  no  estate  at  all,  and  that  the  ad- 
ministration was  taken  out  for  the  sole  object  of  prosecuting  a  suit.  The 
defendant  moved  to  file  the  plea  in  the  first  case,  which  was  refused,  for 
the  reason  I  suppose  that  it  came  too  late,  although  that  does  not  appear. 
On  the  suit  suggesting  a  devastavit,  she  offered  to  prove  there  was  no 
waste,  by  showing  that  the  intestate  was  in  utter  destitution,  not  even 
leaving  enough  to  pay  funeral  expenses. 

But  the  Circuit  Judge  held  that  the  first  judgment  against  the  admin- 
istratrix was  conclusive,  and  that  it  was  too  late  now  to  prove  that  in 
reality  there  was  no  estate. 

On  the  appeal,  Wardlaw,  Justice,  in  delivering  the  opinion  of  the  court, 
says — "  Her  neglect  to  enter  the  plea  was  an  admission  of  assets,  which 
she  cannot  now  retract  without  contradicting  the  judgment." 

The  decision  of  the  court  below  was  sustained,  and  the  motion  for  a 
sew  trial  dismissed. 

Had  the  defence  in  the  case  at  bar  arisen  subsequent  to  the  first  or 
even  the  second  judgment,  doubts  might  then  have  been  entertdined  as 
to  its  admissibility.  For  in  the  case  of  Cross  vs.  Smith  (in  Easty)  Lord 
Ellenborough  asserts  that  no  case  at  law  had  been  decided,  where  an 
executor  who  had  "  become  once  responsible  for  his  testator's  property, 
could  be  discharged  as  against  a  creditor,  either  on  the  score  of  inevita- 
ble accident,  as  destruction  by  fire,  loss  by  robbery,  or  the  like,  or  reason- 
able confidence  disappointed."  No  such  question  occurs  liere.  The 
persons  to  whom  the  property  was  hired,  are  charged  to  have  removed  >♦ 
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some  6ve  or  six  years  ago ;  do  effort  is  made  to  recover  it ;  aod  the 
singularity  of  this  case  is,  that  the  administrator  offers  to  account  for  the 
value  of  the  negroes  the  removal  of  wjiich  is  the  sole  ground  of  bis  ap- 
peal to  chancery. 

By  the  confession  of  judgmept  he  admits  assets  to  pay  the  debt.     The 
return  of  the  sheriff  shows  that  Ihey  have  been  wasted.     He  has  been 
legally  and   formally,   and    by  default   throughout   on   his    part,  con- 
victed of  a  devatlavil,  and  been  made  liable  for  the  demand  in  contfo- 
Triia.    And  without  submitting  any  satisfactory  excuse 
seeks  relief  by  going  into  eoulty,  and  there  alleging 
!  intesUte'a   effects,  wbich  he  is  willing  to  account 
}  steps  to  reclaim  them,  were  removed  intermediate  the 
at  Term  of  the  JirtI  action. 

'ative  is  enough;  no  argument  or  illustration  could 
Rta  ipsa  loquitur, 
if  the  court  below  be  affirmed  with  cost. 


■WiLLt&H  D.  Whitehead  vf.  Iba  Peck. 


had  and  received  Is  an  equitable  aclion,  'extensively  remedial, 
'ul«9.  It  does  not  give  to  couiU  of  Uwjnrisdielion,  irhich  b«- 
luily. 

ity  o{  cases ;  but  in  no  case,  where  there  is  not  a  conlracl,  ex- 
between  plainliS' and  defendant;  and  there  roost  be  such  a  con- 
privitj  between  the  parties.  It  does  not  lie  .to  enrorce  every 
eCween  man  anil  man,  growing  out  of  moneyed  transacdooi. 
where  money  is  in  Iho  hands  of  another,  which,  rx  ttqno  el 
I  entitled  to  recover,  and  which  the  defendant  is  not  entitled  in 
.  Yet  this  food  and  jusl  right  in  the  plainliiT,  and  this  conscien- 
e  defendant,  grow  out  of  pririty  of  contract  either  expressed  or 

ily  may  be  recovered  back  by  him,  in  (his  form  of  action,  but 
1,  though  he  has  reimbursed  the  surely.  There  is  no  privity  of 
rassed  or  implied  in  law,  between  the  principal  and  his  creditor. 

lonledge  of  the  usury,  and  rolaotarily  pay  it,  he  cannot  afler- 

ry  by  the  surety,  and  bis  sabseqoent  rsimbursemenE  by  bis 
law,  constitute  such  surety  the  agent  ofJiis  principal,  by  rat^fi- 


ludg.. 

1  is  indemnified  by  mortgage,  voluDtarily  pays  a  usurious  note , 
reimbursed  by  his  principal,  in  properlg,  the  latter  cannot  r«- 
r  the  axcess  of  interest  in  an  action  for  money  had  and  recetrcd. 
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This  was  an  action  of  assumpsit  for  money  had  and  receited,  the  object 
of  which  was  to  recover  usury  back,  tried  before  Judge  Scarborough  in 
Twiggs  Superior  Court,  April  Term,  1846. 

It  appeared  in  evidence  on  the  trial,  that  in  the  early  part  of  the  year 
1838,  the  plaintiflT,  through  Henry  Bunn,  borrowed  from  the  defendant 
$2,940,  and  gave  his  note,  with  Bunn  as  his  security,  for  $3,500,  to  fail 
due  on  the  1st  of  January,  1839.  That  he  renewed,  for  the  year  1839, 
by  giving  a  note  for  the  usury  of  $700  ;  and  for  the  year  1840,  by  giving 
a  note  for  the  usury  of  $840.  The  note  for  the  original  loan,  and  also 
those  given  in  renewal,  were  made  payable  to  the  defendant,  and  were 
subscribed  by  the  plaintiff  as  principal,  and  the  said  Bunn  as  his  security, 
whom  the  plaintiff  secured  by  mortgages  on  property. 

Before  the  maturity  of  the  last  note,  given  in  renewal,  Bunn  took  up 
from  the  defendant  ail  of  the  said  notes,^mounting,  in  the  aggregate,  to 
$5,040,  principal,  and  shortly  afterwards^  the  plaintiff  reimbursed  him  in 
property,  and  the  notes  and  mortgages  were  given  up  and  satisfied. 

After  the  close  of  the  evidence  and  the  argument  of  counsel,  the  Judge 
of  the  court  below  charged  the  jury,  amongst  other  things,  that  if  Bunn 
paid  defendant,  even  before  the  maturity  of  the  note,  and,  subsequently, 
the  plaintiff  paid  Bunn,  to  indemnify  him  as  %urety ,  plaintiff  must  fail  in 
his  action.     That  if  plaintiff  had  paid  Bunn,  before  he,  Bunn,  paid  defend- 
ant, the  law  implied  an  agency  of  Bunn  to  plaintiff;  but  that  here  the 
proof  was,  that  plaintiff  paid  his  security  after  the  security  had  paid  the 
creditor.     If  a  security  pay  an  usurious  contract,  and  subsequently,  his 
principal  pay  him  back  the  amount  so  paid  upon  th^  contract  of  surety- 
ship, an  action  cannot  be  supported  by  the  principal  debtor  against  the 
principal  creditor,  for  money  had  and  received.     That  a  security  was  not 
compelled  to  plead  usury,  but  might  pay  the  whole  amount,  and  recover 
of  the  principal  for  so  much  money  paid  to  his  use.     And  the  jury,  under 
the  charge  of  the  court,  found  for  the  defendant. 
To  which  the  plaintiff's  counsel  excepted. 

J.  S.  Dennard,  for  the  plaintiff  in  error. 

This  is  an  action  for  money  had  and  received.  It  is  an  equitable  action.  "  It  is 
deemed  a  species  of  equitable  tuit,  and  lies  in  all  cases  where,  in  equity  and  good 
cwiseteneet  the  plaintiff  ought  to  have  the  money  he  seeks  to  recover,  and  the  de- 
fendant ought  not  to  retain  it.^-^Jirehb.  JV.  P, 

In  the  language  of  Lord  Mansfield :  **  This  kind  of  equitable  action,  to  recover 

back  money,  which  ought  not  injustice  to  be  kept,  is  very  beneficial,  and  therefore 

much  encouraged,*'  &.c. — 2  Burr.  1012.    Again,  Lord  Mansfield  said,  "  I  am  a  great 

Iriend  to  the  action  for  money  had  and  received ;  it  is  a  very  beneficial  action,  and 

founded  on  principles  of  eternal  justice.    It  is  a  liberal  action,  founded  upon  large 

principles  of  equity,  where  the  defendant  cannot  conscientiously  hold  the  money."   ■ 

Justice  BuUer  said,  "  The  Court  has  very  properly  extended  the  action  for  money 

had  and  received ;  it  is  founded  on  principles  of  justice,  and  I  do  not  wish  to  restrain 

it  an  any  respect ;  but  it  must  be  remembered,  that  it  was  extended  on  the  principle, 

of  its  being  a  Bill  in  Equity,*  And,  therefore,  in  order  to  recover  money  in  this 

form  of  action,  the  party  must  shoto  that  he  has  equity  and  conscience  on  his  side, 

and  that  he  <ould  recover  it  in  a  court  of  equity** 

fioWt  an  to  the  equity  in  this  case.  What  would  equity  require  Whitehead  to  do  ? 

To  Day*the  principal  and  legal  interest.    That  he  has  done.    He  has  gone  farther ; 

h    has  paid  the  usurious  interest  also.   He  has  done  more  than  the  broadest  principles 

f  faulty  could  require.    He  stands  before  the  court  with  clean  hands,  and  asks 

n'tv      He  a»k«  for  *  recovery  of  that  which  has  teen  extorted  from  him,  contrary 

ty   to  conscience,  and  to  law,  and  which  the  defendant  in  good  conscier 
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oQght  to  refund.  And  is  it  to  be  denied  iiim  ?  if  so,  upon  what  grounds  ?  Because 
his  security  voluntarily  paid  it,  with  full  knowledge  that  he  was  paying  a  debt 
contrary  to  conscience  and  to  law  ?  But  it  may  be  said  that  Bunn,  the  security,  was 
responsible  to  Whitehead.  Not  so.  Is  it  money  which  Peck  is  retaining  from  Bunn 
contrary  to  conscience?  Is  it  money  which  Peck  in  conscience  ought  to  refund  him? 
Has  Bunn  any  right  ex  aquo  et  bono  to  it  ?  Is  he  the  victim  ?  Has  he  been  the  suf- 
ferer ?  His  own  testimony  is,  that  Whitehead  has  paid  him  every  dollar  that  he  paid 
Peck.  Who  received  this  money,  who  has  been  benefited  by  it,  and  who  is  now 
reaping  its  benefits  ?  Not  Bunn.  He  did  not  m2ke,  or  lose  a  dollar  by  it.  But  Feck 
is  the  one  who  received  it,  who  now  has  it,  and  who  ought  not  in  conscience  to  retain 
it.  If  he  ought  not  in  conscience  to  retain  it,  who  ought  in  conscience  to  have  it? 
Not  Bunn  ;  be  has  no  legal  right  to  it.  It  is  not  his^  money.  He  paid  it,  it  is  true; 
but  he  paid  it  for  Whitehead's  use,  and  Whitehead  reimbursed  him.  It  is  therefore 
Whitehead's  money,  in  whom  conscience,  equity,  and  law,  have  vested  the  right. 

I  have  referred  to  the  liberal  and  equitable  principles  governing  this  action,  as  laid 
down  by  the  English  authorities.  I  will  now  refer  your  Honors  to  some  American 
cases,  which,  instead  of  restraining  those  just  and  liberal  principles,  have  extepded 
them.— 20  John.  Rep,  293 ;  6  Peters*  Rep.  19.  Also  in  17  Mass,  Rep.  579,  C.  J. 
Parker  says,  "  There  are  many  cases  in  which  this  action  is  supnorted,  without  any 
privity  between  the  parties  other  than  what  is  created  by  law.  Wherever  one  man 
has  in  his  hands  the  money  of  another,  which  he  ought  to  pay  over,  he  is  liable  to 
this  action,  although  he  has  never  seen  or  beard  of  the  party  who  has  the  right 
When  the  fact  is  proved  that  he  has  the  money,  if  he  cannot  show  that  he  lias 
equitable  or  legal  ground  for  retaining  it,  the  law  creates  the  privity  and  the 
promise."  Now,  I  ask,  where  «has  Peck  shown  any  legal  or  equitable  ground  for 
retaining  Whitehead's  money  ?  We  prove  that  he  has  it.  C.  J.  Parker  says  further, 
**  As  to  any  want  of  privity,  or  any  implied  promise,  the  law  seems  to  be,  that  where 
on^  has  received  the  money  of  another,  and  has  not  a  right  conscientiously  to  retain 
it,  the  law  implies  a  promise  that  he  will  pay  it  over." — 17  Mass.  Rep.  56^. 

In  the  first  transaction  between  these  parties.  Judge  Scarborough  decided  Bunn 
was  an  agent.  If  an  agent  in  the  first  transaction,  he  was  in  the  last;  for  Lord  Mans- 
field has  decided,  **  that  payment  by  one  is  payment  for  all ;  the  one  acting  virtually 
as  agent  for  the  rest ;  and,  in  the  same  manner,  an  admission  by  one,  is  an  admissioa 
by  all." — Balantine  on  Limit ationa  of  .Actions,  203. 

The  law  fixes  upon  Bunn  an  agency,  and  only  an  agency  in  this  whole  matter  so 
far  as  his  acts  are  concerned,  and  it  matters  not  whether  he  is  considered  the  agent  of 
Whitehead  or  of  Peck,  Whitehead  is  entitled  to  a  recovery  in  this  action.  Agreeably 
to  the  decision  of  Lord  Mansfield,  cited  in  Bal.  on  Lim.,  Bunn,  in  paying  the  debt, 
was  the  agent  of  Whitehead.  Then,  agreeably  to  Lord  Mansfield's  decision  in  the 
case,  cited  in  2  Cowper,  808,  where  a  man  pays  money  by  his  agent  which  ought  not 
to  have  been  paid,  either  the  a^ent  or  the  principal  may  bring  an  action  to  recover  it 
back.  Either  Bunn  or  Whitehead,  therefore,  could  have  brought  the  action 
against  Peck. 

**  I  admit,"  says  Lord  Kenyon,  in  the  case  of  Exall  vs.  Partridge  and  others^  8  T. 
R.  308,  **  that  where  one  person  is  security  for  another,  and  compellable  to  pay  the 
whole  debt,  and  he  is  called  upon  to  pay  it ;  it  is  money  paid  to  the  use  of  the  prin- 
cipal debtor,  and  may  be  recovered  m  an  action  against  him  for  money  paid,  even 
though  the  security  did  not  pay  the  debt  by  the  desire  of  the  principal." 

Why  is  it  that  a  security  can  recover  from  his  principal  ?  What  reason  does  tbe 
law  give  ?  Because  he  has  paid  money  to,  and  for  the  use  of  his  principal.  Does 
not  tnis  law  make  the  security  an  agent,  and  does  it  not  base  his  right  of  recoTery 
upon  the  ground  of  his  agency  1  Here  the  security,  Bunn,  paid  Peck,  the  creditor, 
and  the  law  says  he  paid  him  for  the  use  of  Whitehead.  If  he  paid  him  for  the  use 
of  Whitehead,  Peck  became  the  trustee  of  Whitehead,  and  now  holds  the  money  for 
Whitehead's  use. 

William  S.  Rockwell,  fur  the  defendant  in  error. 

The  judges  not  being  unanimous,  they  delivered  their  opinions  seriatim 
««  follows : — 

iPKiN,  Judge. 
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William  D.  Whitehead  borrowed  of  Ira  Peck  a  large  sum  of  money  at 
usurious  interest,  and  gave  Henry  Bunn  as  security  ;  executing  under  his 
hand  and  seal,  several  mortgages  on  real  and  personal  property  to  Bunn, 
to  save  him  harmless  in  the  premises.  Bunn  discharged  the  whoie  of  the 
debt ;  a  part  of  it  before  it  was  due.  Whitehead,  when  called  upon,  re- 
imbursed his  security  in  property.  The  borrower  now  brought  an  action 
for  money  had  and  received  against  the  lender,  to  recover  of  him  the 
usury  thus  paid.  Judge  Scarborough,  before  whom  the  case  was  tried, 
in  Twiggs  Superior  Court,  decided  that  the  suit  could  not  be  maintained, 
and  to  reverse  this  judgment,  this  writ  of  error  is  brought.  The  plain- 
titf  in  error  insists  that  the  payment  by  the  security  was  a  payment  by 
the  "principal ;  the  security  being  in  law  the  agent  of  the  principal, 
quoad  hoc. 

It  may  not  be  unprofitable  to  advert  briefly  to  the  history  of  usury. 
The  Jews  were  permitted  to  lend  to  strangers  upon  usury,  but  it  was  not 
lawful  for  them  to  charge  a  brother — that  is  an  Israelite — any  interest. — 
JDeut.y  xxiii.,  19  and  20.     The  Romans  allowed  interest,  but  whether,  at 
the  time  of  the  Twelve  Tables,  it  was  one  per  cent,  or  twelve  per  annum, 
'is  stiJl  a  vexed  question.     Tacitus,  Gibbon  and  Pothier  are  authorities  in 
beJbalf  of  the  former  opinion  ;  Livy,  Montesquieu  and  others  of  the  lat- 
ter.    Anciently,  in  England,  as  in  all  other  Catholic  countries,  not  only 
was  all  interest  prohibited,  but  tfie  taking  of  increase  on  money  was  de- 
nounced as  contrary  to  the  laws  of  God,  of  nature  and  of  the  realm.     Hav- 
ing been  tolerated  among  the  descendants  of  Abraham,  however — ^at 
least  so  far  as  to  authorize  it  to  be  assessed  on  Gentiles — ^it  would  seem 
that  it  could^not  be  in  itself  sinful.     £ver  since  the  Reformation,  the  tak- 
ing of  interest  has  been  expressly  sanctioned  by  the  British  Parliament. 

The  Act  of  37  Hen.  8,  Ch.  9,  (a.  d.  1546,)  was  the  first  in  England 
upon  this  subject ;  it  allowed  10  per  cent.  It  was  repealed  in  1551,  but 
revived  by  the  13  Eliz.j  Ch.  S,  (a.  d.  1570,)  and  10  per  cent,  was 
ao^in  the  lawful  interest.  By  this  last  statute  sdl  contracts  are  declared 
void  which  reserved  more  than  the  lawful  interest  on  money.  The  21 
James  1  (1623)  reduced  the  rate  of  interest  to  8  per  cent.;  and  12 
Charles  2  (1660)  to  6  per  cent.;  and  12  Anne  (1713)  to  5  per  cent.; 
and  any  one  violating  its  provisions  incurred  a  forfeiture  of  treble  the 

sum  lent. 

Usury  has  been  viewed  very  differently,  not  only  by  the  different  States 
of  the  Union,  but  at  different  periods  of  the  respective  history  of  the 
same  State.  In  some  it  has  been  treated  with  great  rigor,  the  law  uni- 
fbrmly  looking  upon  the  borrower  as  the  ric/tm,  and  in  no  sense  the  ag- 
aressor.  In  most  of  them  there  is  a  gradual  relaxation  respecting  it ; 
and  in  some,  they  allow  not  only  the  principal  and  legal  interest  to  be 
recovered,  on  usurious  contracts,  but  suffer  the  parties  to  agree  upon  a 
hi<yher  rate  than  the  lawful  interest,  under  a  certain  maximun  limit ;  and 
this  is  denominated  contjcn/iona/ interest. 

It  sounds  very  well  to  say  of  this  practice,  that  men  should  be  pro- 
tected from  it,  even  against  themselves.  But  the  tendency  of  legislation 
is  to  call  in  question  that  assumed  guardianship  which  trenches  upon 
freedom  of  action,  by  superintending  and  controlling  the  contracts  of  par- 
of  sufficient  age  and  understanding  to  make  them,  and  transact'-^ 
business  with  their  eyes  open.     "  One  thing  is  very  cerUin,"  sayg 
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tice  McLean,  in  delivering  the  opinion  of  the  Supreme  Court,  in  the  case 
of  Lhyd  vs.  Scoti  ;  ^'  namely,  that  the  Act  of  Usury  has  long  since  lost 
that  deep  moral  stain  which  formerly  attached  to  it,  and  is  now  generally 
considered  only  as  illegal,  because  it  is  prohibited." 

The  plea  of  usury  was  rare  in  the  South  previous  to  the  late  revulsion 
in  monetary  matters;  and  since  1837  it  has  been  restricted  pretty  much 
in  Georgia  to  particular  districts  of  the  State.  In  one  way  I  am  satisfied 
that  it  has  operated  beneficially  \  that  is,  in  driving  capital  into  internal 
improvements — ^agricultural,  manufacturing,  and  industrial  pursuits. 
Still  I  see  no  sufficient  reason  for  singling  out  money-lenders  and  heap- 
ing opprobrium  upon  them  as  the  greatest  culprits  in  the  comnmnity. 
They  may  be  as  inexorable  as  Shylock,  and  the  more  selfish  and  callous, 
from  the  fact  that  they  earn  their  living  by  dealing  directly  in  money,  the 
love  of  which  is  the  root  of  all  evil.  But  observation  has  convinced  me, 
that  all  who  will  he  rich,  whether  usurers  or  land-jobbers  or  speculators 
or  any  other  class,  they  that  will  he  richy  that  have  made  up  their  minds 
to  accumulate  property,  aside  from  the  ordinary  employments  of  life,  fall, 
not  only  into  divers  temptations  and  snares,  but  soon  become  almost,  if 
not  altogether,  regardless  of  the  means  by  which  they  seek  to  attain 
their  end.  The  evil  resulting  from  the  prevalent  practice  of  pleading 
usury  is,  greatly  to  weaken  the  sense  qf  obligation  for  the  performance 
of  contracts  generally,  and  to  demoralize  individual  character.  Sitting  as 
a  court,  we  have  nothing  to  do  but  to  carry  into  execution,  calmly  and 
dispassionately,  the  will  of  the  people  as  disclosed  by  the  laws  upon  this 
subject.  With  the  justice  or  injustice,  policy  or  impolicy,  morality  or 
immorality,  of  these  laws,  neither  jurors  nor  judges  may  interfere. 

Our  first  provincial  Act  against  usury  was  passed  in  1759.  It  fixed 
the  rate  of  interest  at  8  per  cent. — at  which  it  continued  down  to  1S45 — 
almost  a  century.  It  embraces  substantially,  the  various  provisions  of 
the  several  English  statutes  then  in  force.  The  act  of  1814,  only  pre- 
scribed the  mode  of  computing  interest,  and  did  not  afiect  at  all,  the 
question  of  usury.  The  act  of  1822  made  a  material  innovation  on  the 
old  law.  It  declared  expressly  that  usurious  contracts  should  not  he  voidj 
but  that  the  principal  due  thereon  should  be  recoverable  at  laWj  and  no 
more.  The  2d  Sec.  relieves  the  lender  from  all  forfeiture.  Under  this 
act,  it  may  well  be  seriously  doubted  whether  usury  voluntarily  paid,  can 
be  recovered  q/",  or  by  anybody.  Under  the  act  of  1759,  it  was  clearly 
recoverable,  because  paid  upon  an  illegal  and  void  contract.  ^'  It  hM 
been  said,"  observes  Lord  Bacon,  (7  Bac.  Ahr,  204)  ^Uhat  though  the 
statute  does  not  go  so  far  as  to  make  the  party  receiving  the  usurious  in- 
terest liable  to  refund,  yet  having  prohibited  taking  beyond  such 
a  sum  and  avoided  the  contract,  the  taking  is  a  breach  of  the  statute,  and 
the  actual  receipt  of  the  money  will  (in  a  Court  of  Ek|uity)  make  him 
liable  to  refund,"  (Cos.  Tern.  Talb.,  38  ^  114.)  Now  we  yield  our 
entire  assent  to  this  proposition.  And  had  the  1st  sec.  of  the  act  of  1822, 
simply  declared  that  the  principal  only  of  usurious  contracts  should  be 
recoverable  at  law  and  no  more — still  these  contracts  having  been  ren* 
dered  void  by  the  act  of  1759,  extra  interest  paid  thereon  might  have  been 
collected.  But  this  suggestion  is  met  by  the  broad  enactment,  that  such 
contracts,  although  they  may  provide  for  the  payment  of  a  larger  pre- 
ium  than  8  per  cent,  for  the  loan  of  money,  are  nevertheless,  not  on 
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that  account  void.     What  then }    Can  the  borrower,  if  he  pay  the 
money  of  his  own  accord,  get  it  back .?     Upon  what  principal  can  he 
reclaim  funds  advanced  on  a  vaM  contract  }     If  he  refuse  to  fulfil]  his 
promise,  and  suit  has  to  be  brought  in  that  court,  the  principal  only  can 
be  recovered,  and  this  would  appear  to  be  the  only  risk  which  the  cred- 
itor runs.     The  act  of  the  last  General  Assembly,  reducing  the  rate  of 
interest  to  7  per  cent.,  changes  vitally  the  phraseology  of  its  predecessor 
of  1822.     It  pronounces  usurious  contracts  absolutely  void^  and  of  no 
effecty  except  so  far  as  to  authorize  the  recovery  of  the  principal  due 
thereon,  and  no  more.     Under  the  act  then  of  1822,  is  not  the  party 
brought  within  the  principle  volenti  non  fit  injuria  7     Were  this  a  new 
question^   I  should  incline  strongly  to  that  construction,  and  that  Mr. 
Whitehead  would  be  remediless,  bsud  he  paid  the  excess  himself  to  Mr. 
Peck ;  and  a  fortissimo  when  it  was  paid  by  anothe^.     A  contrary  cotem- 
poraneous  interpretation  having  been  established  by  the  courts,  and  re- 
ceived and  recognized  as  the  Jaw  of  the  land  for  nearly  a  quarter  of  a 
century,  this  court  felt  unwilling  to  disturb  it.     In  the  case  of  Winkler  vs. 
Scuddisrj(declded  during  the  present  term,  see  p.  108,)  it  acquiesced  in  the 
prevailing  construction.     I  snail  proceed,  therefore,  to  examine  this  case 
on  other  grounds :  for  while  it  is  conceded  that  this  court  has  the  right 
and  authority  to  consider  any  point,  so  far  as  settled  by  our  domestic  ad- 
judications, only  'as  resintegra^  and  to  expound  the  law  for  itself,  and  will 
exercise  them  whenever  the  occasion  demands  it ;  yet  when  a  principle 
has  been  settled,  by  a  long  series  of  decisions,  and  uniformly  sanctioned 
throughout  the  various  circuits,  and  has  governed  the  conduct  and  regu- 
lated the  business   of  our  people  for  a  length  of  time,  it  would  almost 
have  acquired  the  force  of  a  law  ;  and,  if  abrogated,  better  that  it  should 
be  done  by  the  law-making  department  of  the  government. 

I  had  great  doubt  upon  the  hearing  of  this  cause.     My  mind  is  now 
better  satisfied,  although  not  free  from  embarrassment. 

It  is  assumed  by  counsel   for  the  plaintiff  in  error,  and  very  correctly, 
that  the  action  of  assumpsit  is  likened  to  a  bill  in  equity,  and  is  the  proper 
remedy,  wherever  the  defendant  has  received  and  obtained  possession  of 
the  money  of  the  plaintiffs  and  which  in  equity  and  good  conscience  he 
ought  to  pay  over,  the  plaintiff  having  the  legal  right  to  demand  the  same. 
Waa  the  money  sued  for,  the  money  of  Whitehead  ?    If  so,  Bunn,  offered 
as  a  witness  by  the  plaintiff,  and  the  only  one  introduced,  perjured  him- 
selft   for   ^^  swore  that  he  paid  the  debt  to  Peck  with  Ins  own  money^ 
which  was  afterwards  replaced  by  Whitehead,  tnproper/tf.    Here  then  is 
one  difficulty  in  the  case.     But  there  are  others.     Had  the  debt  to  Peck 
been  discharged  directly  by  Whitehead,  in  property^  his  right  to  recover 
for  money  had  and  received  would  be  very  doubtful.     The  authorities  all 
concur  that  the  payment,  to  entitle  the  plaintiff  to  succeed  in  this  form  of 
action  should  originally  have  been  made  in  money,  or  that  which  the  par- 
ties have  agreed  to  treat  as  money — or,  if  originally  goods,  sufficient  time 
must  have  elapsed  with  the  concurrence  of  circumstances,  to  justify  the 
.  fp-ence  that  they  have  been  converted  into  money. — Peake'^s,  Cas,  43  ; 
AT  Rep '  587;  3  Bos,  and  PuL  589.     In  Taylor  vs.  Higgins^  (3  East 
lf5Q  )  the  Court  of  King's  Bench  say,  "  It  seems  to  be  a  rule,  that  under 
nt  for  money  paid  it  must  appear  that  money  was  actually  advanc- 
*/""  Lord  Mansfield,  whose  UberaHty  of  view  was  proverbial,  always 
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making  mere  technicality  yield  to  the  justice  of  the  case,  in  Nightingaletal. 
vs.  Devismej  (5  Burr.  2592,)  says,  "  We  are  all  of  the  opinion  that  the  ac- 
tion for  money  had  and  received  for  the  use  of  the  plaintiflT,  will  not  lie 
in  the  present  case,  where  no  money  was  received.  The  proof  in  thi« 
case  was  that  500/.  of  East  India  stock  had  heen  transferred  to  the  de- 
fendant for  the  use  of  the  plaintiff. 

The  same  doctrine  is  held  hy  the  court  of  appeals  in  Kentucky,  in  the 
case  of  Luckel  vs.  Bohannon^  (3  Bibb^  378,)  which  was  an  action  of  as- 
sumpsit for  money  hmd  and  received. — See  also  8  Johns.  R€p,202.  Some 
modern  cases  have  decided  that  this  species  of  action  could  be  maintain- 
ed where  bank  bills  or  bills  of  exchange  had  been  received,  but  it  was 
on  the  ground  that  they  were  money. 

The  rule  thus  established  is  founded  in  wisdom.     Suppose  that  White- 
head had  compounded  with  Peck,  and  settled  with  him  at  fifty  events  on 
the  dollar,  or  any  other  sum  less  than  the  principal  and  legal  interest,  or, 
what  is  equivalent  in  principle,  had  transferred  to  him  property  in  satis- 
faction of  the  claim,  at  fictitious  prices,  more  than  double  its  real  value, 
could  he  have  maintained  this  equitable  action  for  the  usury  tbus  noiRt- 
nally  accounted  for }     I   apprehend  not ;  nor  can  Whitehead  escape  the 
rule,  because  he  sold  the  property  to  Bunn  instead  of  Peck.     Whitehead 
conveys  to  Bunn  certain  property  in  discharge  of  his  own  indebtedness 
(and  that  too  by  mortgage)  to  the  purchaser,  and  then  seeks  on  that  con- 
sideration to  raise  a  liability  from    Peck,  for  money  had  and  received  to 
his  use ;  or,  to  present  the  proposition  in  a  different  form  :  Peck,  it  Is  al- 
leged, has  received  of  Bunn  money,  which  he  ought  not  in  justice  and  good 
conscience  to  keep.     Whitehead  has  reimbursed  Bunn  in  property  and, 
therqforCy  Whitehead  is  entitled  to  recover  back,  not  his  own^  but  BunnCs 
money  from  Peck.     With  all  possible  respect  for  the  argument,  I  must 
think  that  this  is  a  non  sequitur — a  conclusion  not  warranted  by  the  pre- 
mises.    It  by  no  means  follows  that  every  one  who  gets  money  illegally 
is  bound  to  refund  it.     Had  the  usury  in  controversy  been  collected  by 
judgment  and  execution,  the  impropriety  of  withholding  it  would  be  just 
the  same  as  before  the  action  was  brought,  and  yet  it  will  not  be  pretend- 
ed that  it  could  be  then  reached.     The  law  in  its  humanity  goes  far  to 
extricate  the  unfortunate  borrower,  even  from  the  ruin  which  he  has  wil- 
fully brought  upon  himself.     It  knows  our  infirmity,  and  compassionates 
the  situation  of  the  debtor,  who,  deluded  by  hopes  of  better  times,  will 
consent  to  any  terms,  and  seize  with  avidity  upon  any  proposition,  howev- 
er exorbitant,  provided  it  affords  the  means  of  present  relief.      And  yet, 
if  the   borrower  neglect  or  refuse  to  avail  himself  of  his  defence  when 
sued,  the  courts,  anxious  and  astute  as  they  are  to  detect  and  prohibit  the 
enforcing  of  usurious  contracts,  will  close  their  doors  against  his  prayer 
for  relief,  and  turn  him  off  to  battle  it  as  best  he  can  with  his  unfeeling 
creditor.     If  money  then  illegally  obtained  may  be  withheld  from  its  true 
and  rightful  owner,  much  less  shall  it  be  subject  to  the  suit  of  any  one 
who  sees  fit  to  demand  it. 

Bunn,  constrained  by  an  honorary  obligation,  more  sacred  in  the  opin* 

ion  of  many  men  than  any  i/icrc  legal  sanction,  being  willing  and  able  to 

pay,  and  feeling,  under  the  circumstances,  that  he  would  be  disgraced  by 

-  ofusing  to  pay—as  the  money  was  lent  upon  the  confidence  reposed  in 

—(he  negotiated  the  loan,  says  Judge  Scarborough,  in  his   written 
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opinion — Peck  saying  that  he  woald  have  nothing  to  do  with  White- 
head, when  applied  to  by  Bunn  to  get  the  money,)  discharged  the  debt 
to  Peck  with  a  full  knowledge  of  its  original  turpitude.  He  had  ample 
notice  of  the  taint  which  attached  to  it.  He  did  it  without  compulsion 
of  law.  If  there  be  guilt  in  the  transaction,  he  is  completely  identified 
with  it— -in  its  inception — in  its  consummation.  That  Whitehead  might 
have  resisted  a  recovery,  at  the  instance  of  Bunn,  I  am  quite  clear;  not- 
withstanding the  decision  in  Ford  vs.  Keith,— I  Mass,  Kep,  139.  That 
.  he  might  not  still  have  recourse  on  Bunn,  if  the  facts  of  his  case  do  not 
otherwise  bar  him,  I  am  not  fully  convinced. — See  Reed  vs.  Smithy  9 
Cowan'^ep,  647 ;  Kent  vs.  Waiion,  7 ;  Wend,  Rep,  267.  But  that 
he  has  sought  his  remedy  of  the  wrong  person — of  <pe  to  whom  he  never 
paid  a  dollar,  either  personally  or  by  attorney — ^is  the  deliberate  judgment 
of  this  court,  after  the  most  thorough  reflection  upon  the  case. 

But  it  is  urged,  and  with  much  plausibility  and  earnestness,  that  Bunn 
acted  as  the  agent  of  Whitehead,  in  the  settlement  of  the  debt ;  and  this 
is  implied  from  the  fact  of  his  securityship.  But  Bunn  himself,  in  his 
testimony,  expressly  repudiates  the  agency  ;  and  does  not  every  feature  in 
the  transaction  corroborate  his  proof?  Does  he  not  demand  reimburse- 
ment at  the  hands  of  his  principal  ?  And  does  not  this  fact  negative  the 
imputed  relationship  ?  Did  he  not  assert  his  rights  as  mortgagee,  upon 
forfeiture  of  the  condition  in  these  instruments  to  protect  him  as  security  ? 
And  does  Whitehead  attempt  to  oppose  his  claim,  upon  the  pretext  that 
he  acted  merely  as  his  substitute  in  the  transaction .'  On  the  contrary 
dioes  he  not  recognize  and  discharge  it  by  a  surrender  of  the  property  ? 
And  this  position  is  greatly  strengthened  by  the  very  ingenious  sugges- 
tion of  the  learned  counsel  for  the  defendant,  namely :  that  Bunn's  rem- 
edy by  assumpsit  against  Whitehead,  for  money  paid,  was  merged  in  the 
higher  security,  by  mortgage ;  and  that  the  settlement  of  that  speciaHy 
debt  by  Bunn  and  Whitehead,  in  property^  could  have  had  no  legal  con- 
nection with  the  settlement  of  the  simple  contract  debt  between  Bunn 
and  Peck.  I  think  there  is  no  foundation,  from  any  rule  of  law  so  to  con- 
sider it.— 2  Term  Rep,  100 ;  8  Taunt,  365. 

But,  surmounting  all  those  obstacles,  the  plaintiff  in  error,  I  think,  must 

fail  for  want  of  the  necessary  privity  between  himself  and  Peck,  to  enable 

him  to  maintain  his  action.     It  is  unquestionably  true,  as  a  general  rule, 

that  a  stranger  to  an  agreement  cannot  sue  in  his  own  napie. —  WilHams 

vs.  Everett  and  others^  14  Eafi,  Rep.  582.     But  there  are  exceptions  to 

the  rule ;  and  it  has  been  decided  that  it  is  immaterial  from  whom  the 

consideration  passed,  if  it  be  a'  sufficient  foundation  for  a  valid  promise. 

If  A  delivers  money  to  B  for  the  purpose  of  being  paid  over  to  C,  C  may 

maintain  an  action  against  B  for  the  money.     The  person  to  whom  the 

promise  is  to  be  performed,  though  not  the  party  contracted  with,  being 

the  meritorious  cause  .of  it,  can  take  advantage  of  the  promise. —  Con. 

Rep.  443  ;  3  B,  and  P.  149,  n.  (a)  ;  2  D.  and  JR.  277  ;  4  B.  and  C. 

664  ;  17  Mass.  Rep,  575,  579  ;  3  Pick,  92;  13  John.  Rep,  497;  22 

Am.  Jur,  16,  19  ;  Uhit.  onPlea^  5  ;  Chit,  on  Con.  45, 48 ;  Bam,  on  Par. 

8,  9 ;    Story  on  Agency^  393,  394.     But  the  obvious  answer  to  all  those 

cases  is,  that  the  money ^  or  propertu^  sued  for  belonged  to  the  plaintiff.     It 

must  be  proved  either  that  the  plamtiff  was  the  person  with  whom  thr 

contract  was  made,  or  that  he  was  the  party  legally  and  really  interer ' 


148  SUPREME  COURT  OF  GEORGIA, 


Whitehead  vs.  Peck. 


in  it  when  made.—l  East.  497  ;  8  T.  R.  332.     Plaintiff  having  an  equi- 
table interest  in  the  contract  is  not  sufficient ;  therefore  a  cestui  aue  trust 
cannot  sue. — Allen  vs.  Jenlett^  Holty  c.  641.     Money  deposited  with  a 
stakeholder  can  only  be  recovered  from  him  by  the  person  /tf^a%  entitled 
thereto.-— 13  East.  20.     The  plaintiff,  Whitehead,  had  no  legal  right  to 
the  money  paid  by  Bunn  to  Peck.     In  one  sense,  it  is  true  that  it  was 
paid  to  his  use,  as  it  was  appropriated  to  the  joint  note  of  Whitehead  k 
Bunn,  but  not  to  his  use,  in  the  meaning  and  spirit  of  the  foregoing  cases. 
Whitehead  had  no  agency  nor  participation  in  the  transaction  between 
Bunn  and  Peck.     As  to  the  idea  that  the  subsequent  settlement,  upon  the 
mortgages,  was  a  ratification  and  adoption  of  the  previous  agenqg,  install- 
ing Whitehead  into  the  shoes  of  Bunn,  and  thereby  constituting  him  the 
creditor  of  Peck — the  fallacy  of  it,  as  I  humbly  conceive,  lies  in  identify- 
ing principal  and  surety  with  principal  and  agent ;  relations  which,  in  point 
of  law,  are  very  dissimilar.     Agency  must  be  antecedently  given,  or  be 
subsequently  adopted  ;  and,  in  this  latter  case,  there  must  be  some  act  oi 
recognition. — 2  Kent  Com.  614.     But  where  the  act  of  the  Agent  is  intended 
to  affect  a  third  person,  it  is  necessary  to  prove  an  express  authority  given 
to  the  agent  at  the  time  he  acted,  and  no  subsequent  sanction  of  the  principal 
will  give  it  effect.— 5  East.  498 ;  3  Chit.  Com.  L.  206.     The  rule  of  law, 
that  omnis  ratihabitio,  retro  trahitur,  &c.,  seems  only  applicable  to  cases 
where  the  conduct  of  the  parties  on  whom  it  is  to  operate,  not  being  refer- 
able to  any  agreement,  cannot,  in  the  mean  time,  depend  on  whether  there 
be  a  subsequent  ratification. — 5  East.  500.     A  person,  by  an  assumed 
agency,  and  without  any  assent  or  acquiescence  to  the  act,  cannot  hind 
another,  nolens  volens,  however  useful  and  necessary  the  act  may  be.  But 
a  surety  has  a  right  to  see  to  it  that  the  debt  for  which  he  is  bound  is  paid. 
And  if  he  satisfies  the  creditor,  to  relieve  himself,  which  he  may  do  with- 
out the  consent  of  his  principal,  still  it  is  money  paid  for  his  use,  to  recover 
which  an  action  will  Jie.     Does  the  relation  of  principal  and  surety  create 
such  an  agency  that  the  acts  and  admissions  of  the  latter  would  bind  the 
former,  though  he  should  subsequently  so  far  confirm  the  deed  of  his  surety 
as  to  refund  the  money  paid  on  his  account  ?      Numerous  other  points  oi 
dissimilarity  might  be  adduced,  but  we  forbear. 

The  court  is  of  the  opinion  that  as  neither  principal  nor  security  was 
bound  to  pay  the  excess  of  interest,  Bunn,  by  voluntarily  paying  money 
upon  a  usurious  agreement,  which  he  himself  had  negotiated,  could  not 
compel  Whitehead  to  refund.     It  could  not  be  money  paid  to  the  use  of 
the  principal,  as  Bunn  paid  it  with  a  full  knowledge  that  it  was  illegal. 
That  without  notice  from  his  principal,  'forbidding  its  payment,  he  was 
under  obligation  at  his  peril  to  resist  it.     And  without  expressing  any 
opinion  as  to  what  might  have  been  the  rights  of  Whitehead  as  against 
Bunn,  had  the  payment  to  him  been  in  money  and  not  in  property j  we 
hold  that  Whitehead  cannot  maintain  assumpsit  against  Peck,  for  money 
paid  to  Peck  by  Bunn,  and  which  it  is  not  pretended  was  the  money 
of   Whitehead,   merely   because  Whitehead   afterwards  dischai^ed,  iii 
property,  the  liability  imposed  upon  him  by  operation  of  law  in  tavor  of 
his  security.     No  precedent  has  been  produced  to  warrant  such  a  pro- 


ceeding. 


Wherefore  the  opinion  of  the  court  below  must  be  affirmed. 
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NisBET,  Judge. 

UpoD  the  question  made  in  this  case,  very  little  direct  authority  is  to 
be  found.  It  is  to  be  decided,  therefore,  upon  general  principles  The 
court  being  compelled  to  sive  judgment  at  Hawkinsville,  before  the  ex- 
piration of  the  Term,  and  having  then  access  to  but  few  books,  I  felt 
great  doubt  as  to  the  correctness  of  the  judgment  rendered.  That  doubt 
was  strengthened  by  the  dissentient  opinion  of  my  learned  brother,  War- 
ren. Since  I  have  had  an  opportunity  of  looking  into  the  subject  with 
some  carefulness,  I  have  become  reconciled  to  the  judgment,  and  although 
there  is  obviously  in  the  case  some  conflict  of  principles  and  authorities, 
I  must  think  the  judgment  of  the  court  was  right — ^right  both  upon  prin- 
ciple and  authority. 

The  facts  are  few.     Whitehead,  the  plaintiff  in  error,  through  Bunn, 
who  was  his  surety,  negotiated  a  loan  from  Peck,  the  defendant,  at 
iisurious  interest.     Before  the  maturity  of  the  note,  and  with  knowledge 
that  it  was  tainted  with  usury,  Bunn  paid  it  in  full  to  Peck.     He  was  at 
the  time  secured  against  loss  as  surety,  by  a  mortgage  from  Whitehead, 
his  principal.     After  payment  to  Peck,  VYhitehead  reimbursed  Bunn  in 
property.     These  facts  establish  that  the  contract  was  usurious;  that 
Bunn  had  knowledge  of  that  fact,  and  that  the  payment  by  him  of  the 
usurious  interest  was  voluntary.     Whitehead  brought  his  action  of  as- 
sumpsit, for  money  had  and  received,  against  Peck,  for  the  usurious 
interest  paid  by  Bunn.     The  question  is,  is  he  entitled  to  recover  ?     I 
think  he  is  not.     This  I  know  is  an  equitable  action,'  and  is  extensively 
remedial,  yet  it  is  subject  to  rules.     It  does  not  give  to  courts  of  law 
jurisdiction  which  belongs  to  courts  of  equity.     It  lies  in  a  great  variety 
of  cases,  but  in  no  case  where  there  is  not  a  contract,  express  or  implied, 
between  plaintifl*  and  defendant ;  and  there  must  be  such  a  contract  as 
creates  a  privity  between  the  parties.     It  does  not  lie  to  enforce  every 
imagiuable  equity,  between  man  and  man,  growing  out  of  moneyed  trans- 
actions.    It  lies  in  all  cases  where  money  is  in  the  hands  of  another, 
which  ex  aquo  et  bonoy  the  plaintiff  is  entitled  to  recover,  and  which  the 
defeadant  is  not  entitled,  in  contcie9ice,  to  retain.     Yet  this  good  and  just 
right  in  the  plaintiff,  and  this  conscientious  inability  in  the  defendant, 
rrrow   out  of  privity  of  contract,  either  express  or  implied,  in  law. — 1 
IVheaL    Selwyn,  103 ;    14  Easl  582  ;  4  B.  6f  Ad.  612  ;  1  Cr.  ^  Jor.  83  ; 
17  Mass,  579;  7  Taunt.  3S9;  I  R.  8^  M,  68;  3  R.  fy  A.  643. 

Between  Whitehead  and  Peck,  there  is  no  express  contract.  Is  there 
jtny  implied  in  law  ?  In  cases  where  the  borrower  pays  the  usurious 
interest  himself,  the  statute  against  usury,  and  the  fact  of  payment,  create 
a  contract.  There  is  in  the  transaction  a  direct  relation  between  the  par- 
ties viz :  privity.  The  money  is  paid  by  the  plaintiff,  and  is  received  by 
the  defendant/or  his  use.  It  is  the  money  of  the  plaintiff  which  he  holds, 
and  it  being  received,  against  the  statute  of  usury,  he  cannot  retain  it 
in  conscience.  JBx  aquo  el  6ono,  the  plaintiff  is  entitled  to  it.  In  that 
case  the  borrower  could  certainly  recover.  Upon  the  note,  there  is  a 
contract  between  Whitehead  the  maker,  and  Peck  the  holder,  so  long  as 
it  remains  in  his  hands.  But  so  soon  as  the  surety  steps  in  and  pays 
the  debt    Peck  is  entirely  dismissed  from  it — his  rights  in  it  cease,  ar  * 
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the  surety  is  subrogated  to  ail  the  rights  of  the  holder.     This  position 
is  not  necessary  to  be  sustained  by  authority  ;  so  that  the  payment  by  the 
surety,  so  far  from  creating  a  privity  between  the  maker  of  the  note  and 
the  holder,  does  in  fact  destroy  that  which  before  existed.  '  It  does  more :.. 
it  creates  new  relations  between  the  surety  and  the  holder,  incompatable 
with  the  plaintiff's  right  to  recover.     There  is  a  contract  implied  in  this 
case,  between  the  surety  and  the  holder,  by  virtue  of  the  statute  and  the 
fact  of  payment ;  a  direct  relationship  which  constitutes  privity.     It  is 
the  money  of  Bunn,  the  surety,  which  Peck  has  received,  and  he  has 
received  it  to  Bunn's  use.     The  unconscientiousness  of  the  retention  of 
it,  has  reference  to  Bunn,  and  not  to  Whitehead.     The  indebitatus  is  as 
to  him,  and  it  is  to  him  that  thd    law  makes  the  assumpsit.     What 
reply  could  Peck  make  to  an  action  for  the  usurious  interest  by  Bunn  } 
I  know  of  none  which  would  be  available.     Bunn,  ^f  sued  by  Peck,  the 
lender,  on  the  usurious  contract,  could  plead  the  usury,  (Blydenburg^ 
107,)  and  if  so,  having  paid  it  voluntarily,  he  can  repover  it  back  in  an 
action  for  money  had  and  received.     It  would  not  be  competent  for  Peck 
to  plead  that  Bunn  had  been  reimbursed  by  Whitehead.     He  would  not 
be  permitted  to  go  out  of  his  own  contract  with  Bunn,  and  inquire  into  hb 
(Bunn's)  relations  with  his  principal,  for  a  defence.     If  Bunn,  heing 
reimbursed  by  Whitehead,  should  still  recover^ the  usurious  interest  out 
of  Peck,  what  then '/     Why,  then  an  action  would  probably  lie  for  it 
against  him  in  favor  of  Whitehead.     Whitehead  would  at  all  events  have 
an  equity  in  this  money,  which  he  could  assert  in  chancery  or'  at  law. 
Now,  can  the  payment  of  the  money  create,  by  implication,  two  contracts 
at  the  same  time  ?     Can  this  usurious  interest  be  recovered  both  by  Bunn 
and  Whitehead  ?     Is  Peck  liable  to  Bunn,  and  if  he  is,  is  he  also  liable 
to  Whitehead  }     Can  he  be  liable  to  both,  at  one  and  the  same  time .'     1 
apprehend  he  cannot  be.     And  this  view  of  the  matter  satisfies  me  that 
there  is  no  contract,  no  privity,  between  Whitehead  and  Peck,  and  that 
the  former  ought  not  to  recover  against  the  latter.     If  this  question  be 
tested  by  the  rules  of  pleading  and  evidence,  I  cannot  perceive  how  the 
plaintiff  could  ever  make  out  his  case  against  the  defendant.     The  facts 
do  not  expressly,  or  by  implication  of  law,  create  an  j^ssumpsit  on  the  part 
of  Peck.     Without  /Aa/,  the  action  of  assumpsit  cannot  be  sustained. 
Again,  one  of  the  first  rules  of  pleading  is,  that  the  action  shall  be  brought 
by  him  who  holds  the  legal  interest  in  the  contract.     If  I  am  right  in  my 
view  of  the  subject,  Bunn,  the  surety,  has  the  legal  interest  here.     The 
plaintiff  by  his  own  evidence  has  shown  this,  according  to  my  view  of  this 
record,  and  has  therefore  proven  himself  out  of  court.     It  has  been  stated 
already  that  a  surety,  having  paid  the  debt  of  his  principal,  is  subrogated  to 
the  rights  of  the  creditor  against  him.     He  cannot,  however,  be  subro- 
gated to  more  than  the  creditor's  rights.     The  creditor  could  not  have 
recovered|the  usurious  interest  from  the  maker,  if  he  (the  maker)  had  plead 
the  statute  of  usury,  in  an  action  upon  the  contract.     Could,  therefore^ 
Bunn  have  recovered  this  excess  of  interest  out  of  Whitehead,  b's  prin- 
cipal }  Was  it  not  his  duty  to  have  awaited  a  suit,  and  plead  the  usury  ? 
Knowing,  as  he  did  in  this  case,  that  the  contract  was  tainted  with  usury, 
was  not  this  necessary  to  his  own  protection  7  And  was  not  his  voluntary 
ment  of   the  usury  an   act  of  his  own    wrong,  which   would  pre- 
him  from  recovering  it  from  his  principal  ?     We  have  seen  that 
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the  surety  may  set  up  the  defence  of  usury.  In  a  case  like  the  present, 
where  the  surety  is  cc^nizant  of  that  defence,  it  strikes  me  that  he  fails 
to  make  it  at  his  peril. 

The  rights  of  the  principal  are  involved.  The  surety  had  no  right  by  a 
voluntary  payment  to  charge  his  principal  with  usurious  interest.      It 
was  competent  for  him  to  protect  him,  and  it  was  his  duty  to  do  it.  Sup- 
pose that  Whitehead  had  not  refunded  to  Bunn  the  illegal  interest,  and 
he  had  sued  Whitehead  for  it,  could  not  the  latter  have  plead  Bunn's 
knowledge  of  the  usury  in  the  contract,  and  his  obligation  to  have  set  it 
up  in  defence  against  the  creditor  }     It  is  so  decided  in  several  instances, 
and  decided  contrarywise  in  one   case  in  Massachusetts.       Blydenburg 
holds  this  language,  upon  the  authority  of  what  is  called  Potkin^a  cdse^ 
8  Leonard^  63 ;  to  wit :  ''  But  it  seems  that  if  the  surety  of  the  borrower 
at  usurious  interest  have  an  opportunity  to  make  his  defence  in  a  suit 
upon  the  original  usurious  bond,  and  omit  to  plead,  he  cannot  afterwards 
re  cover  of  the  borrower  upon  his  counter-bond  of  indemnity,  but  shall  be 
punished  for  bis   neglect." — Blydenburg^  102.      In    Cro.   EHz,  588,  a 
precisely  similar  case  was  decided  contrary,  but  upon  the  ground  that 
the  surety  might  not  have  known  of  the  original  contract  being  usurious, 
in  time  to  make  his  defence,  sustaining  the  position,  that  if  he  had  known 
of  the  usury  in  time  to  plead  it,  he  co.uld  not  have  recovered  against  his 
principal. 

Justice  Glanville,  upon  the  authority  of  Noy,  is  reported  to  have  said, 

*'  It  would  be  a  dangerous  precedent  to  avoid  the  statute  of  usury ;  for  the 

surety  might  be  a  friend  of  the  usurer,  who  would  not  plead  the  statute, 

and  so  the  statute  would  be  to  little  purpose. — Blydenburg^  102 ;  iVojf,  73. 

It  is  something  more  than  surmised  that  in  this  case  the  surety  was  the 

friend  of  the  usurer.     The  writer  on  usury,  Blydenburg,  before  quoted, 

remarks   that  the  principle  of  Potkin's   case  has  been  followed  in  the 

United  States.     It  was   followed  in   Moore^i  Exrs.  vs.  VancCy  3  Dana, 

362.     In  Ford  vs.  Keith^  1  Mass.  139,  it  is  decided  that  the  surety  may 

recover  against  the  principal  the  usurious  interest  voluntarily  paid.     In 

this  case,  the  counsel  for  the   plaintiff  in  the  argument  put  his  right 

of  recovery  on  the  ground  that   he  had  no  notice  of  the  usury,  and 

therefore  could  not  have  plead  it.     The  court,  howevej,  ruled  that  with 

or  without  notice  he  could  recover.     It  does  not  seem  to  me  that  this 

authority  is  consonant  with  reason  ;  it  is  in  conflict  with  the  common  law. 

Now,  if  I  have  shown  that  Whitehead  might  have  successfully  defended 

himself  against  the  recovery  of  the  usurious   interest  on  the  part  of 

the  surety,  it  follows  that  his  voluntary  refunding  it  to  him,  was  an  act 

in  bis  own  wrong  from  which  he  can  take  no  benefit ;  and  it  farther  results 

as  a  consequence  of   this    wrong  act,  that   he    has  no  equity  against 

Peck,  the  lender.     It  is  not  true,  ex  oequo  et  bono,  that  he  is  entitled  to 

this  monej  at  the  hands  of  Peck. 

But  it  is  argued  that  this  case  turns  upon  the  doctrine  of  agency; 
that  Bunn  acted  in  paying  the  debt  as  Whitehead's  agent,  and  therefore  it 
is  his  act ;  that  a  subsequent  ratification  is  the  same  with  a  prior  appoint- 
ment and  that  the  maxim  "  omnis  ratihabitio  retro  trahitur  et  mandato 
nriori  a?qui  paratur'**  applies.  The  docfflne  of  ratification  is  not  question- 
ed but  it  is  not  apparent  how  the  law  of  agency  can  govern  this  case. 
If  'indeed    Bunn  was  Whitehead's  agent,  the  privity  is  established,  and 
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the  aclioQ  is  sustaJDable.     But  it  does  Dot  appear  from  the  facts  disclosed 
by  the  record,  that  he  purported  to  be  his  agent,  or  that  be  assumed  to 
b«  his  agent,  or  that  he  was  considered  by  Peck  his  agent.     On  the  cod* 
trary,  it  does  appear  that  he  was  his  surety  ;  that  he  was  equally  bontid 
with  him  to  Peck ;   that  in  comequence  of  tkU  UabiHty,  acting  for  himself 
and  in  hu  character  of  turety,  and  with  a  view  to  hit  oum  protection,  he 
made  this  payment.     Now,  is  it  possible  that  the  subsequent  reimburse- 
ment by  Whitehead  can  abrogate  all  the  relations  of  the  partiea,  or  set 
atroduce  new  relations  ?     By  what  law  are  the  rights  of 
!rminable  .*     By  the  law  of  principal  and  surety,  or  that 
.gent  ?     They  are  manifestly  different,  viewed  as  princi- 
rom  what  they  are  as  principal  and  agent.     To  subject 
of  both  relationships  would  be  an  absurdity.     We  must 
I  two.     And  can  we  presume  an  agency,  to  the  exclu^oii 
hich  are  so  well  settled,  as  applying  to  principal  and 
nd  endorser  ?  If,  in  tbia  case,  the  court  can  travel  out  of 
resume  an  agency,  then  may  courts  of  justice  do  the  same 
>se  where  a  sure^  or  an  endorser  takes  up  the  paper  of 
lad  a  stranger  to  the  contract  volunteered  the  payment  _ 
ry  and  all,  and  Whitehead  reimbursed  him,  he  would 
rent  by  ratification,  and  this  action  would  lie.     Since 
ranger  to  the  contract,  but  a  party  to  it,  and  as  there 
!  of  hia  acting  with  the  means,  or  by  the  authority  of 
must  presume  that  he  acted  on  his  own  account,  and 
is  own  interest. 
le  judgment  of  the  court  below  was  affirmed. 

^,  dissentient. 

ir  in  the  opinion  delivered  by  the  majority  of  the  caurtio 
pears  from  the  record, in  the  fore  part  of  the  year,  1S3S, 
lant,  advanced  as  a  loan  upon  the  note  of  plaintiff,  with 
^^rity,  the  sum  of  $2,940  00,  the  note  being  drawn  for 
00  00,  payable  to  Peck,  the  defendant,  to  become  due 
e  1st  January,  1839.  About  the  time  the  note  for 
lue,  the  plaintiff  renewed,  by  giving  a  note  for  $700  00, 
about  the  1st  January,  1840.  The  plaintiff  renewed  a 
iving  a  note  for  $S40  00,  to  fall  due  on  or  about  the  Ist 
the  plaintiff,  Whitehead,  indemnifying  Bunn,  his  secB- 
jes  on  property.  The  amount  of  the  first  note  for 
the  other  two  notes  when  added  together,  make  the  sum 
Before  the  maturity  of  the  notes  given  on  the  last  re- 
the  lecurity  of  the  piainliff,  took  up  all  the  notes  which 

0  the  defendant  by  Whitehead  as  principal,  and  to  which 
rily,  amounting  to  the  aforesaid  sum  of  $5,040  00;  and 
re  the  last  note  ^iven  in  renewal  fell  due,  the  plaintiff, 

1  Bunn,  his  security,  the  aforesaid  sum  of  $5,040  00  in 
plaintiff  instituted  his  action  for  money  had  andrt^ceived 
idenls,  to  recovft-  back  the  uturioua  interest.  There  is 
the  fact  of  the  transaction  being  usurious.  The  defend- 
a  large  amount  of  money,  which,  according  to  the  laws  of 
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his  country,  he  is  not  entitled  to  retain  ;  but  it  is  contended,  inasmuch  as 
the  defendant  did  not  receive  the  usurious  interest  from  the  hands  of  the 
plaintiff.  Whitehead,  but  from  the  hands  of  Bnnn,  his  security,  there  is  no 
privity  between  the  plaintiff  and  defendant,  from  which  the  law  will  imply 
an  obligation  to  repay  the  money.  The  court  below  charged  the  jury, 
"  That  if  Bunn,  plaintiff's  security,  paid  Peck  even  before  the  maturity 
of  the  note,  and  subsequently,  plaintiff  paid  Bunn  to  indemnify  him  as 
security,  the  plaintiff  must  fail.  But  if  plaintiff  had  paid  Bunn  before 
Bunn  paid  defendant.  Peck,  the  law  implied  an  agency  of  Bunn  to  plain- 
tiff, Whitehead  ;  but  here  the  proof  was,  plaintiff  paid  Bunn,  his  securi- 
ty, after  the  security  had  paid  the  creditor." 

Before  I  proceed  to  consider  the  charge  of  the  circuit  judge,  I  will  for  a 
moment  advert  to  the  legal  character  of  an  action  for  money  had  and  re- 
ceived. The  action  for  money  had  and  received,  is  an  equitable  action. 
"  Whenever  the  defendant  has  received  money. which  is  the  prpperty  of 
the  plaintiff,  and  which  the  defendant  is  obliged  by  the  ties  of  natural  jus- 
tice and  equity  to  refpudjit  may  be  recovered  from  him  in  an  action  for 
money  had  and  received  to  the  plaintiff's  use.  This  form  of  action  has 
been  of  late  years  extended,  on  the  principle  of  its  being  considered  like  a 
bill  in  equity;  and  therefore,  in  order  to  recover  on  a  count  for  money 
had  and  received,  the  plaintiff  must  show,  that  he  has  equity  and  conscience 
on  his  side,  and  that  he  could  recover  it  in  a  court  of  equity." — 1st 
Ldgh^s  J^isi  Print ^  44;  Moses  vs.  McFarlane^  2d  Burrow^s  Rep.  1012; 
Straton  vs.  RastaUy  2d  Term  Rep.  370.  In  Moses  vs.  McFarlane,  it  is 
said,  "  This  kind  of  equitable  action  to  recover  back  money  which  ought 
not  in  justice  to  be  kept,  is  very  beneficial^  and  therefore  much  encouraged. 
It  lies  for  money  got  through  imposition,  express  or  implied,  or  extortion, 
or  oppression^  or  an  undue  advantage  taken  of  the  plaintiff's  situation,  con- 
trary to  laws  made  for  the  protection  of  persons  under  those  circumstances." 
In  Straton  c».Rastall,Buller,  Judge,  says:  "  In  conscience,  he  only  who  re- 
ceived the  money  ought  to  be  obliged  to  pay  it  back ;  and  a  court  of  equity 
would  inquire  in  this  case,  whether  the  party  had  received  the  money  or 
not.^'* 

In  the  case  under  consideration,  there  is  no  controversy  as  to  the 
fact  that  Peck,  the  defendant,  received  a  large  amount  of  money  byway 
of  usurious  interest,  in  payment  of  Whitehead's  notes,  from  the  hands 
of  Bunn,  his  security,  which  the  law  forbid  him  to  receive  and  retain. 
If  this  large  amount  of  usury  had  been  paid  into  the  hands  of  Peck  by 
the  plaintiff  himself,  it  is  conceded  the  plaintiff.  Whitehead,  might  have 
recovered  it  back  in  this  form  of  action,  the  parties  not  being,  in  the  eye 
of  the  law,  in  pari  delicto.  Would  not  a  court  of  equity,  on  the  facts  dis- 
closed by  the  record  in  this  case,  decree  the  payment  of  the  money,  now 
sought  to  be  recovered,  to  the  plaintiff.^  Would  not  the  fact  that  Peck 
had  received  the  money  in  payment  of  Whitehead's  note  from  White- 
head's security,  which  had  been  refunded  to  Bunn,  the  security,  by  White- 
head, raise  such  an  equity  in  favor  of  Whitehead  as  would  entitle  him,  in 
a  court  of  equity/to  a  decree  for  the  amount  in  the  hands  of  the  defend- 
ant, so  wrongfully  and  unjustly  received  by  him  }  If  it  would  not  so 
decree,  then  I  am  frank  to  confess,  I  have  been  greatly  mistaken  as  to 
the  powers  and  duties  of  a  court  of  equity.  If  a  court  of  equity  wou^ ' 
decree  the  repayment  of  the  money,  on  the  state  of  facts  presented,  t^ 
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as  we  haye  seen,  the  action  for  money  had  and  received  is  maintain- 
able. 

I  will  now  proceed  to  examine  the  charge  of  the  court  to  the  jury. 
The  court  states  the  law  to  the  jary  to  be,  ^'  that  if  the  plaintiff  had  paid 
Bunn,  before  Bunn  paid  defendant,  Peck,  the  law  implied  an  agency  of 
Bnnn  to  plaintiff  Whitehead."  As  I  understand  this  part  of  the  charge, 
the  court  intends  to  be  understood  as  saying,  that  if  Whitehead  first  paid 
the  money  to  Bunn,  and  then  Bunn  paid  it  to  Peck,  Bunn  paid  the 
money  as  Whitehead's  agent,»and  the  plaintiff  would  be  entitled,  under 
the  law,  to  recoyer,  on  the  ground  that  payment  by  the  agent  is  the  same 
as  payment  by  the  principal.  To  this  part  of  the  charge  of  the  court  i 
yield  my  assent.  But  the  court  also  charged,  '^  that  if  Bunn,  plaintiff's 
security,  paid  Peck,  even  before  the  maturity  of  the  note,  and  subsequent- 
ly, plaintiff  paid  Bunn,  to  indemnify  him  as  security,  plaintiff  must  faii.^^ 
This  part  of  the  charge  of  tlie  court,  when  applied  to  the  facts  of  this  , 
case,  necessarily  defeated  the  plaintiff's  right  to  recover.  Was  the 
charge  of  the  court  correct,  in  contemplation  of  law  ?  I  first  propose 
to  examine  the  question  of  agency j  without  regard  to  the  relation  of 
principal  and  security  existing  between  Bunn  and  Whitehead.  It  is  ad- 
mitted, if  Whitehead  first  paid  the  money  to  Bunn,  and  then  he  paid 
it  to  Peck,  Bunn  was  the  agent  of  Whitehead  in  making  the  payment. 
But  is  there  any  difference  in  law,  between  an  antecedent  authority  given 
to  make  the  payment  by  Whitehead  to  Bunn,  and  the  ratification  of  the 
payment  subsequently,  of  Bunn,  by  Whitehead  ? 

The  authorities  recognize  no  such  distinction,  as  wUl  be  readily  dis- 
covered by  reference  to  them.     ''  If  I  make  a  contract  in  the  name  of  a 
person  who  has  not  given  me  an  authority,  he  will  be  un^er  no  obliga- 
tion to  ratify  it,  nor  wUl  he  be  bound  to  the  performance  of  it.     But  if, 
with  full  knowledge  of  what  I  have  done,  he  ratify  the  act,  he  will  be 
considered  to  have  contracted  originally,  by  my  agency ;  for  the  ratifica' 
tion  is  equivalent  to  an  original  authority. ^^ — 1st  Livermore  on  Agency ,  44; 
2d  Kent:s  Com.  614;  2d  Greenleaf^s  Ev.  46  ;  Maclean  vs.  Dunnj  I5th 
Com.  Law  Rep.  129.     The  maxim  of  the  law  is,  that  ^'  every  consent 
given  to  what  has  been  already  done^  has  a  retrospective  effect y  and  equals  a 
command.'*^     If  Bunn,  without  the  knowledge  of  Whitehead,  advanced 
the  money  to  Peck,  and  took  up  Whitehead's  notes,  and  afterwards, 
with  a  full  knowledge  of  all  the  facts.  Whitehead  ratified  the  trans* 
actix)n,  as  it  appears  he  did  do,  by  repayment  to  Bunn  the  full  amount 
he  had  paid  vPeck,  then  Bunn  was  as  much  Whitehead's  ageM<,  in 
making  the  payment,  as  if  Whitehead  had  first  paid  the  money  to  Bunn, 
and  then  Bunn  had  paid  it  to  Peck.     In  contemplation  of  law,  Bunn 
was  as  much  the  agent  in  the  one  case  as  the  other.     Certainly,  it  does 
not  lie  in  the  mouth  of  the  defendant  to  object,  Bunn  was  not  the  agent 
of  Whitehead,  in  making  payment  and  taking  up  Whitehead's  notes, 
when  Whitehead  Jiimself  has   adopted   and  ratiiSied  his  acts  as  such 
agent,  and  reimbursed  him  the  full  amount  paid  to  Peck.     But,  it  may 
be  said,  the  payment  to  Bunn  by  Whitehead  was  made  in  property.     If 
parties  agree  to  take  property  in  lieu  of  cash,  it  is  a  good  payment. — 
vs.   Bamhilly  1st  HiWs  'Carolina  Rep.   234.     Payment   of  a 
lebt,  as  surety  or  endorser,  by  conveying  land  which  is  received 
a  as  payment,  will  support  the  count  for  money  paid,  laid  oat 
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and  expended. — AinsUe  vs.  Wilson,  7th  Cow,  Rep.  662;  Bonney  vs. 
Seeleyy  2d  WendalPs  Rep.  481.  The  defendant,  in  this  case,  can  de- 
rive no  aid  whatever  from  the  fact,  the  payment  by  which  Bunn  was 
reimbursed  was  made  in  property.  If  the  parties  thought  proper  to  treat 
the  property  as  cash,  they  had  a  legal  right  to  do  so,  and  such  payment, 
in  judgment  bf  law,  will  be  considered  as  a  cash  payment.  The  payment 
of  the  money  by  Bunn  to  Peck,  having  been  adopted  and  ratified  by 
Whitehead,  subsequently,  and  Bunnre  imbursed  therefor.  Whitehead  is  en- 
titled, both  in  law  and  equity,  to  recover  the  amount  of  usurious  interest 
from  Peck,  who  received  it,  equally  as  if  the  money  had  been  paid  direct- 
ly by  Whitehead  to  Peck,  out  of  his  own  hand  ;  and  the  attempted  evasion 
of  the  law  ought  not,  in  my  judgment,  to  receive  the  sanction  of  this  court. 
I  have  been  considering  this  question  as  if  the  relation  of  principal  and 
security  did  not  exist  between  Bunn  and  Whitehead,  at  the  time  of  the 
payment  of  the  money  ;  and  have  endeavored  to  establish  the  plaintiff's 
right  to  recover,  on  the  ground  that  the  payment  to  Peck  was  made  by 
Bunn  as  the  agent  of  VVhitehead.  Although  there  was  no  antecedent 
authority  given  to  Bunn  by  Whitehead  to  make  the  payment ;  yet,  his 
subsequent  ratification  of  the  payment  by  Bunn,  and  reimbursing  him,  was 
in  law  equivalent  to  an  original  authority^  and  the  defendant,  with  the 
money  in  his  pocket,  could  not  question  his  agency,  when  Whitehead  had 
ratified  it.  Does  the  fact  that  Bunn  was  the  security  of  Whitehead  in 
the  least  degree  weaken  his  authority  as  agent  in  making  the  payment  to 
Peck  for  Whitehead  in  a  legal  point  of  view  .?  I  think  not ;  but,  on  the 
contrary,  greatly  strengthens  it.  The  record  shows  that  Whitehead  was 
principal  and  Bunn  the  security,  and  that  Bunn  paid  the  money  to  Peck 
as  security  for  Whitehead.  If  Whitehead  was  the  principal  debtor,  and 
Bunn  the  security,  and  the  mopey  was  paid  by  the  security  to  Peck  tho 
creditor,  such  payment  was,  in  contemplation  of  law,  made/or  the  princi- 
pal debtor.  "  If  one  person  is  surety  for  another,  and  compellable  to  pay 
the  whole  debt,  and  he  is  called  on  to  pay,  it  is  money  paid  to  the  use  of 
the  principal  debtor,  and  may  be  recovered  in  an  action  against  him,  for 
money  paid,  though  the  surety  did  not  pay  the  debt  by  desire  of  the  prin- 
cipal."— \st  Livermore  on  Agency,  52-3  \  Tousaint  ys.  Mar tinnant,  2d 
Term  Rep.  104  ;  Exall  vs.  Partridge,  Sth  Term  Rep.  310;  Ponnall  vs. 
Ferrand,  I3th  Com.  Law  Rep.  230.  In  2dKenVs  Com.  617,  the  learned 
commentator  asserts  the  principle,  tliat  *'  A  surety,  from  his  relation  to 
the  principal  debtor,  has  an  interest  and  a  right  to  see  that  the  debt  be 
paid :  and  if  he  pays  to  relieve  himself,  it  is  money  paid  to  and  for  the 
use  of  the  other."  If  Bunn  paid  the  money  to  Peck,  as  the  security  of 
Whitehead,  as  the  record  shows,  he  paid  it /or  Whitehead;  and  if  White- 
head had  not  reimbursed  Bunn,  he  would  have  been  entitled,  so  soon  as 
the  note  became  due,  to  have  maintained  an  action  against  White- 
head, for  so  much  money  paid  to  Peck  for  his  use.  The  charge  of 
the  court  evidently  proceeds  on  the  ground,  that  Bunn,  when  he  paid 
Peck,  paid  his  own  debt,  when  in  fact  he  paid  it  for  the  use  of  White- 
head,  his  principal,  and  would  have  been  entitled,  as  we  have  seen,  (had 
it  not  been  paid,)  to  recover  it  from  Whitehead.  If  it  was  Bunn's  own 
debt,  he  paid  to  Peck,  mtpney  which  he  paid  for  himself,  on  what  princi- 
ple is  it  he  would  be  entitled  to  recover  it  back  from  Whitehead  ?  Bi 
certainly  would  not  have  been  entitled  to  have  recovered  back  h'" 
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money  ;  money  paid/QrAtHM«/^to  Peck,  from  Whitehead  ?     The  court  be- 
low asEerta  as  the  law,  that  the  security  might  pay  oS'the  nhole  debt,  and 
recover  of  the  priucipal,  for  so  much  money  paid  lo  bis  use.     But  if 
Bunn  the  security  paid  it  for  himself,  how  could  he  recover  of  Whitehead, 
for  so  much  money  paid  for  At*  use  ?     K  Bunn  paid  the  money  to  Peck 
for  Whitehead  as  his  aecurily,  as  the  record  shows  he  did,  then  White- 
bead  is  entilled  to  recover  from  Peck  the  umount  of  usury  which  Buno 
paid  him/or  WJiiiehead.     The  money  which  Peck  received  from  Bunn, 
over  and  above  the  principal  and  lawful  interest,  was,  in  legal  contempla- 
tion. Whitehead's  money  paid  lo   Peck  by  Bunn  for  him,  and  \vhich, 
in  equity  and  good  conscience,  he  ought  to  refund  ;  and  the  law  raises  an 
assumpsit  in  favor  of  Whitehead,  and  creates  a  privily  of  contract  be- 
i  and  Whitehead,  which  authorizes  the  plaintiiT  lo  recover  Id 
f  action. — Camp  vs.  Tompkint,  9th  Conneclical  Rep.  553-, 
fyhile,  nih  Maa».  Rep.  560;     Hallys.  Martlon,  l7lhM<ut. 
Wibim  Sf  Co.  vs.  Smith,  3d  HowariTt  Rep.  763.     In  Camp 
)s  it  is  said,  "  In  the  eye  of  the  law,  there  is  always  such  pri- 
ract  as  is  necessary  to  sustain  this  action,  between  a  person 
:he  money  of  another,  which  in  equity  and  good  conscience  he 
refund,  ami  the  person  whose  money  is  thus  withheld."     In 
arston,  which  was  an  action  for  money  had  and  received, 
^e  Parker  says  :  "  There  are  many  cases,  in  which  this  action 
d  without  any  privity  between  the  purlies,  other  than  what  is 
law.     Whenever  one  man  has  in  his  hands  the  money  of 
lich  he  ought  to  pay  over,  he  is  liable  to  this  action,  although 
r  seen  or  heard  of  the  party  who  has  the  right.     When  the 
:d,  he  has  the  money  ;  if  he  cannot  show  that  he  has  l^gal  or 
-ound  for  retaining  it,  the  law  crealei  the  privily  and  the  pro- 
it  be  contended  Bunn  paid  the  money  eolimtarily,  before  the 
le  due,  without  authority  from  Whitehead,  it  may  be  answered, 
'ed  the  money /or  WhHehead''s  nolet,  and  Whitehead,  with  a 
lige  of  the  facts,  ratified  the  payment  made  by  Bunn,  and  reim- 
;  therefore,  in  Judgment  of  law,  the  payment  was  made  by 
a  a^eat  of  Whitehead,  as  clearly,  as  if  Whitehead  had  in  the 
e  given  Bunn  the  money  to  hand  over  to  Peck,  on  the  princi- 
:  ratification  of  the  act  of  payment,  by  WhiteheaJd,  is  equivalent 
nal  authority  to  Bunn,  to   make  such  payment.      Besides, 
having  recognized  and  ratified  the  payment  made  by  Bunn, 
the  money  in  his  pocket,  cannot  he  heard  in  denial  of  Bunn's 
make  such  payment  for  Whitehead.      In  my  judgment,  A 
liquitous  to  permit  him  lo  do  so,  for  the  purpose  of  defeating 
le  action.     If  Bunn  paid  the  money  to  Peck,  the  creditor,  as 
of  Whitehead,  as  the  record  shows  he  did,  then  he  paid  it/or 
and  Whitehead  has  reimbursed  him.      The  defendant.  Peck, 
le  money  of  Whitehead,  which,  under  the  laws  of  the  country, 
.  ^     ..  It  to  retain,  paid  to  him  either  by  Bunn  as  his  agent,  or  paid  to 
him  for  Whitehead  by  Bunn,  Aij  security  ;  and  not  being  able  to  show, 
"  he  has  either  a  legal  or  equitable  ground  for  retaining  it,  the  law  creates 
vrieity  and  the  promise''^  necessary,  to  entitle  the  plaintiff  to  recover, 
therefore  of  the  opinion  the  judgment  of  the  court  below  should  be 
id,  and  a  new  trial  granted. 
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No.  22. — Moses  Eastman  and  Samuel  PhilbriTjKj  plaintiffs  in 
error  vs.  Henby  McAlpin,  defendant  in  error. 

The  answer  of  a  defendaDt  is  evidence  for  him,  so  far  as  it  is  responsive  to  the  case 
made  by  the  bill,  or  connected  necessarily  with  the  responsive  matter,  or  expla- 
natory of  it.  As  where  it  is  charged  in  the  bill  that  the  defendant  in  execution 
is  in  possession  of  the  property  conveyed  by  him  to  his  co-defendant  in  the  bill,  as 
being  prima  facie  evidence  of  fraud—the  answer  admitting  the  possession,  and 
showing,  by  wav  of  explanation,  that  the  defendant  in  execution  holds  as  tenant  of 
the  vendee,  paying  him  rent  and  hire  therefor,  is  responsive  to  the  bill,  and  there- 
fore evidence  in  his  favor. 

In  the  construction  of  a  statute,  when  the  words  of  the  enacting  clause  are  clear  and 
positive,  recourse  must  not  be  had  to  the  title  or  the  preamble.  They  serve  to  as- 
sist in  removing  ambiguities,  where  the  intent  is  not  plain  and  manifest.  The  title 
of  an  act  and  the  preamble,  are,  strictly  speaking,  no  parts  of  it. 

A,  bona  fide  and  absolute  eonoeyanee  of  any  part,  or  the  whole  of  his  estate,  by  a 
person  unable  to  pay  his  debts,  (even  to  a  creditor  in  satisfaction  of  a  pre-existing 
debt,  whereby  another  creditor  is  excluded  from  any  share  or  portion  of  the  estate 
so  conveyed,)  if  the  same  be  free  from  any  trust  for  the  benefit  of  the  seller,  or  any 
person  appointed  by  him,  is  a  valid  conveyance  as  against  such  excluded  creditor, 
and  all  other  persons.    Such^  conveyance  is  not  obnoxious  to  the  statute  of  ISIS.  («) 

This  was  a  Bill  id  Equity,  filed  to  set  aside  a  conveyaDce  of  an  insol- 
vent debtor,  under  the  act  of  1818,  and  was  tried  before  Judge 
Fleming,  in  Chatham  Superior  Court,  January  Term,  1846.  The  follow- 
ing are  the  facts  of  the  case :  Henry  McAIpin,  the  defendant  in  error,  un- 
der a  contract  for  that  purpose,  furnished  bricks  to  Samuel  Phiibrick,  one 
of  the  plaintifiEs  in  error,  for  the  building  of  a  dwelling-house  andxout- 
buildiDgs  on  two  lots  in  Brown  Ward,  city  of  Savannah.  The  bill  for  the 
bricks  was  partially  paid,  when  Phiibrick  suspended  payment,  generally. 
After  bis  suspension,  he  paid  about  six  hundred  dollars  on  the  account  for 
bricks,  leaving  a  balance  then  due  of  some  two  thousand  dollars,  or  up- 

(a)  ■<  An  Act  to  prevent  assignments,  or  transfers  of  property,  to  a  portion  of  creditors, 
to  the  exclusion  and  injury  of  the  other  creditors,  of  persons  who  fail  in  trade,  or 
who  are  indebted  at  the  time  of  such  assignment  or  transfer.*'  Assented  to  Dec. 
19,  1818. 

■*  Whereas  a  practice  of  selecting  particular  creditors  by  assignments  and  transfers 
of  property,  made  by  persons  indebted,  and  thereby  excluding  or  defrauding  other 
honajide  creditors  of  their  just  claims,  on  the  estate  of  insolvent  debtors,  is  contrary 
to  the  first  principles  of  equity  and  justice;  to  prevent  the  mischief  thereof, 

•*  Be  it  enacted,  &.C.,  That  any  person  or  persons,  unable  to  pay  his,  her,  or  their 

debts,  who  shall  at  any  time  hereafter  make  any  assignment  or  transfer  of  real  or 

personal  property,  stock  in  trade,  debts,  dues,  or  demands,  in  trust,  to  any  person  or 

persons,  in  satisfaction  or  payment  of  any  debt  or  demand,  or  in  part  thereof,  for  the 

use  and  benefit  of  his,  her,  or  their  creditor  ur  creditors,  or  for  the  use  and  benefit  of 

any  other  person  or  persons,  by  which  any  creditor  of  the  said  debtor  shall  or  may 

\^  eJLchJtded  from  an  equal  share  or  portion  of  the  estate  so  assigned  or  transferred, 

such  assignment,  transfer,  deed,  or  conveyance,  shall  be  null  and  void,  and  considered 

in  law  and  equity  as  fraudulent  against  creditors  : — Provided,  nevertheless,  that 

nothinir  contained  in  this  act,  shall  prevent  any  persons  in  debt,  from  bona  fide  and 

".     lu^ly  selling  and  disposing  of  any  part,  or  the  whole  of  his,  her,  or  their  estate, 

♦ko  Mme  be  free  from  any  trust  for  the  benefit  of  the  seller,  or  any  person  or  per 

^  ,pp"»ted  by  him.  her.  or  them.- 
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wards.     McAlpia  brougblhia  action  for  the  balance  against  Ph  il  brick,  aod 
recovered  a  juiigment.     Previously  to  ihe  recovery  of  tbis  judgment, 
Philbiick  being  indebted  to  the  minor  children  of  J.  Slone,  deceased,  of 
whom  Eastman,  the  olh(?r  plaintiff  in  error,  was  guariiian,  on  a  note  en- 
dorsed by  J.  VV.  Morrell,  of  Savannah,  and  being  also  indebted  to  the  es- 
tate of  Wesley  Abbott,  who  had  been  for  many  yeare  a  workman  in  the 
jewelry  store  of  Eastman,  and  in  the  welfare  of  whose  family  Eastman  felt 
an  interest,  was  pressed  by  Eastman  for  a  settlement  of  those  debts.    Un- 
re,  OS  the  only  means  of  meeting  the  demands,  Fhilbrick  re- 
he  said  property  Id  Brown  Ward,  a  house  and  lot  in  Hicka 
nnah,  three  slaves,  hi^  douse  servants,  and  his  furniture,  and 
family  to  pie  North  to  reside,  until  he  was  relieved  from 

igly,  proposed  to  Eastman  to  become  the  purchaser  of  the 
J,  in  whioh  event,  after  paying  certain  mortgages  upon  the 
own  Ward  and  Hicks  Tything,  he  would  allow  as  much  of 
noney  as  was  necessary  to  satisfy  the  aforesaid  debts  to 
n  and  Abbott's  estate  to  be  so  applied.  The  purchase  was 
equate  price.  Eastman  assumed  the  payment  of  (he  mort- 
e  took  up,  and  advanced  the  balance  of  the  purchase-money 
ok  up  and  delivered  to  Philbrick  the  notes  of  J.  Stone's 
bbotl's  estate,  and  paid  him  the  surplus  in  cash, 
wequenlly  sold  the  Hicks  Tything  property,  at  an  advance 
!  original  purchase  by  him.  He  went  on  to  complete  the 
wn  Ward,  which, at  the  time  of  the  sale,  was  in  an  unfinished 
I  after  expending  upon  it  about  $3,000,  had  some  of  the 
itly  finished  to  be  occupied. 

c  place  in  April,  and  in  July  following  Philbrick  stopped  pay- 
reyancei  were  abso/ute,  and  Ihe  pttrchate-noney  prootdio  hart 
le  bill  alleged  that  Philbrick  remained  in  the  possession  of 
furniture  after  the  sale,  and  exercised  ownership  over  them 
sequently,  and  as  soon  as  the  said  dwelling-house  and  ap- 

Brown  Ward  were  completed,  proceeded  to  occupy  the 
continued  to  do  so.     The  possession  being  so  alleged,  the 

asked  in  the  interrc^tory  part  of  the  bill,  "  In  whose  pos- 
I  estate,  real  and  personal,  then  was  ?"  and,  "  What  had  be- 
ilaves  and  furniture  ?"  To  which  (he  said  Eastman  an- 
ting the  possession  of  Philbrick,  and  stated,  by  way  of 
>reof,  that  Philbrick,  having  changed  his  mind  as  to  sending 
le  North  to  live,  hired  the  furniture  and  two  of  the  slaves, 
having  sold  the  other  ;  and  in  December  of  (he  same  year 
louse  in  Brown  Ward,  at  $300  per  annum,  for  one  year, 
and  hiring  to'Philbrick  had  been  continued.  The  answers 
id  Eastman  and  Philbrick,  positively  denied  all  trust  of  t^aj 
■ed  that  the  said  sale  was  absniute  and  bona  fide.      And  no 

d. 

roceeded  to  trial  in  the  court  below ;  and  the  evidence  hav- 
Circuit  Judge  charged  the  jury  that  possession  of  the  veodor, 
KBS  prima  facie  evidence  of  fraud,  and,  unless  explained, 
sive;  and  that  the  explanation  of  that  possession  contained 
was  no  evidence,  because  not  responsive  to  the  allegatioos 
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or  interrogatories  id  the  bill.  Whereupon  the  solicitors  for  the  plaintifis 
in  error,  who  were  the  defendants  in  the  bill,  excepted  to  the  said  charge, 
because  the  answers  in  that  regard  were  directly  responsive,  both  to  the 
allegations  and  interrogatories  in  the  bill ;  and  because  the  transaction  being 
an  absolute  sale  for  a  valuable  consideration,  as  proved  by  the  evidence 
in  the  case,  the  purchaser  had  a  right  to  do  with  the  property  as  he 
pleased ;  to  place  whomsoever  he  would  in  possession  ;  and  that,  under 
those  circumstances,  no  inference  of  fraud  or  trust  ought  to  have  been  left 
to  the  jury,  as  deducible  from  the  vendor's  possession,  in  this  case. 

And  the  court  below  further  instructed  the  jury  that  the  terms  bona  fide 
in  the  said  act  of  1818  didn  ot  only  mean  an  absolute  sale  for  a  valuable 
cash  consideration  paid  at  the  time,  but  superadded  the  idea,  that  any  con- 
dition or  agreement  in  the  original  contract  of  sale  from  an  insolvent  man 
that  the  purchase-money  should  be  applied  to  the  payment  of  certain  credi- 
tors, whereby  others  became  excluded,  the  money  having  in  fact  been  so 
applied,  would  not  be  bona  fide  within  the  meaning  of  the  act  of  1818. 
To  which  the  solicitors  for  the  plain tiils  in  error  excepted. 

The  solicitors  for  the  plaintifl^  in  error  then  requested  the  court  to  in- 
struct the  jury  that  the  deed  being  absolute,  if  there  was  no  evidence  of  a 
secret  trust,  the  case  was  not  within  the  statute  of  1818,  which  instruction 
the  court  refused  to  give ;  but,  on  the  contrary,  charged  the  jury  that  the 
deed^  although  absolute,  and  for  a  cash  consideration  paid  at  the  time,  was 
within  the  statute,  if  the  property  was  purchased  under  a  condition  and 
agreement  entering  into  the  original  contract  of  sale  between  Fhilbrick  and 
Castman  that  the  purchase-money  should  be  applied  to  the  payment  of 
certain  creditors  whereby  others  became  excluded,  Philbrick  being  insol- 
vent at  the  time.     Also,  that  if  the  consideration-money,  or  any  part 
thereof,  was  applied  under  such  contract  to  the  payment  of  a  pre-existing 
debt,  the  case  was  within  the  statute.     To  which  the  plaintifis'  solicitor 
excepted. 

The  solicitors  for  the  plaintiffs  in  error  asked  the  court,  further,  to  in- 
struct the  jury  that  the  plaintiff  in  error,  Eastman,  having  purchased  for  a 
cash  consideration,  paid  by  him  at  the  time,  the  consent  of  Philbrick  that 
the  cash  purchase-money  should  be  applied  to  the  payment  of  the  debts 
of  Philbrick  to  the  minor  children  of  J.  Stone,  of  whom  Eastman  was  the 
guardian,  and  to  Abbott's  estate,  and  the  actual  application  of  the  purchase- 
money  to  those  objects,  did  not  bring  the  case  within  the  act  of  181S: 
-which  instructions  the  court  refused  to  give  ;  but,  on  the  contrary,  charged 
that  the  condition  and  agreement  in  the  original  contract  of  sale  between 
philbrick  and  Eastman  that  the  purchase-money  should  be  applied  to  the 
payment  of  the  said  debts,  Philbrick  being  insolvent,  created  a  trust  for  the 
payment  of  said  creditorsof  Philbrick,  to  the  exclusion  of  other  creditors, 
which  brought  tbe  case  within  the  act  of  1818.     To  which  the  plaintiffs' 
solicitors  excepted. 

The  solicitors  for  the  plaintifis  in  error  then  asked  the  court  below  to 
'nstruct  the  jury  that  whilst  it  might  be  true  that  if  Philbrick  had  assigned 
the  property  to  Eastman  to  pay  the  debts  out  of  what  the  same  might 
lize  it  might  have  been  within  the  act,  yet  that  Eastman  having  made 
^^  bsolute  purchase,  for  cash  advanced,  the  direction  of  Philbrick  to  apply 
fl?  f  cash  when  paid,  in  a  particular  way,  even  to  the  payment  of  particul** 
^  bt     did  not  bring  the  case  within  the  act  of  1818:  which  instru" 
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the  court  refused  to  give  ;  but,  on  the  contrary,  chained  the  jury  Hut 
the  iDStruction  asked  was  substaatially  aaswereii  id  the  cbat^e  given  oa 
the  previous  instructions  prayed.  Whereupon  the  solicitors  for  the  plain- 
tiffs in  error  excepted. 

The  jury,  under  the  charge  and  decisioo  of  the  presiding  judge,  rendered 
a  verdict  setting  aside  said  conveyances,  and  decreeing  the  said  properly 
to  be  subject  to  the  debts  of  Philbrick,  &c. 

Upon  all  which  exceptions  to  the  decisions  of  the  court  below  the 
plaintifis  assigned  error. 

Wh.  Law  for  the  plaintiffi  in  error. 

Ss  in  error  will  maintain,  that  tlie  court  erred  in  chargiDg  the  jarj.lliil 
n  in  the  answera  as  to  the  piMseiaioa  bf  Philbrick  after  tbe  tale,  wu  Dot 
the  bill  and  not  eTidence  in  the  cause. 

id  that  Buch  passages  of  an  answer  ss  are  explanatory  of  other  pasngo 

the  bill  must  be  read,— 5  Ham.  Rtp. -2^1,205  ;  1  Biom.  and  JUylru,M; 

,1  Riu:  149  ;  3  Phillipt  on  Ev.  by  Caw.  JVola,  9-il. 

Affirmative  facts  in  the  answer  responsive  to  the  bill,  either  la  the  charging,  Itat- 

terrugator;  part,  are  conclusive  as  lestimnnji,  unless  repelled  by  proof.— 2 

Bep.  85;  I  Cawen'a  Rep.m.by  Woodteortk,  J.in,  742;  1  Paige  339; 

643  ;  5  John.  Ch.  Rrp.  534,  fl42,  543  ;  2  McCoriFi  Ch.  Bep.  90, 101,  KM, 

Caoper't  Ch.  Cat.  101 ;  4  Paige,  36S. 

:;  maintain  further,  that  the  court  erred,  because  posseaaion  in  the  vendor, 
is  DO  evidence  of  fraud  in  (he  sale  of  real  estate,  to  the  aame  extent  u  ia 
f  personal  properlj. — JVctoland  en  Con.  371  el  Sen. ;  Roberts  on  Fravd, 
550. 

^maintainalso,  that  lh«  court  erred,  because  an  adequate  cash  coDsidentioQ 
in  proved  to  have  been  paid,  and  the  transaction  a  bona  fide  sale,  poMecsioa 
idence  of  fraud.  The  bona  fide  purchaser,  who  had  paid  his  money,  bid 
olute  conveyance,  could  place  whom  he  pleased  in  possession,  without 
ig  his  title. 

ey  will  maintain,  that  in  a  case,  in  which  a  full,  fair  anf  tulequate  contidtr- 

paid  in  cash,  or  ils  equivalent,  tbe  conveyance  absolute  on  its  face,  and  ns 

It   proved,  the  sale  is  tona^rfe  within  the  meaning  of  those   terms  in  tilt 

LS,  notwithstanding  the  purchase-monev,  was  applied  to  the  payment  of 

antecedent  debts,  under  an  agreement,  as  the  condition  of  the  purchase,  that  it  sboulit 

be  so  applied ;   because  the  gtatute  embraces  only  tangible  property,  and  not  mane;. 

Under  the  statute,  an  insolvent  may  pay  his  debts  with  his  money  ;  and  such  manej 

cannot  be  followed. — Set  Ch.  Harpn't  Becition  in  Scbultc'i  catt — pamph.p.ii. 

A  valuable  consideration  implies  the  bona  fidei  of  the  transaction,  unless  it  isshoKd 
to  be  merely  colorable.— Aeto.  on  Con.  38! ;  5  Tm.  Rep.  238;  4  Eatt.  1. 

As  the  whole  case  turns  upon  the  act  of  1819,  the  construction  of  that  met  becomes 
the  prominent  inquiry  of  the  cause. 

The  plaintiffs  in  error  maintain,  that  tbe  existing  evils  intended  to  be  remedied  bj 
the  act,ought  to  be  carefully  weighed  in  its  construction.  The  old  law,  and  the  coa- 
ttruction  of  the  statutes  in  ^an*  materia  are  to  be  considered. — 3  Dall.  233,253,261; 
4  Ea$l.  43S  ;  t  Krnfe  Com.  460,  e(  teq. 

The  evil  to  bo  remedied  was  the  practice,  by  insolvents,  on  the  eve  of  winding  np, 
of  making  acsigninenls  in  trust,  giving  a  preference  and  securing  an  advantage  to  Iht 

1st.  At  common  law  an  insolvent  might  prefer  any  creditor;  he  might  make  an  u- 
signment,  to  secure  an  antecedent  debt,  of  a  part  or  the  whole  of  bis  property ;  so  there 
was  no  fraud  or  color,  and  he  might  do  this  tbe  very  night  he  absconded. — 11  Wheat. 
98  ;  7  Pettr;  014 

2d.  Hemight  do  the  same  thing  under  ISEliz:  if  there  wm  no  fraud  pioTcd.  Be- 
cause bonafidt  and  upon  good  eonsideralion.  That  was  all  the  statute  required.— 
JV>JD.on  Con.  381,383. 

3d.  Under  the  bankrupt  acts,  he  might  secure  a  particular  creditor,  uoles*  by  deed, 
in  con lem plat ion'of  bankruptcy,  or  it  was  of  aU  his  effects.  In  either  of  thew 
-Ihelawmadeit  an  act  ofbankruptcy.—.'Veui.  381,3;  Daug.9Z;  T  Feteri.ili- 
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Aided  by  the  light  derived  from  this  inquiry,  we  proceed  to  consider  the  constmc* 
tion  of  oar  own  act ;  what  is  prohibited  by  the  enacting  clause  of  the  act  of  1818  ? 
Aa  assigoment  in  trtut  giving  a  preference.  What  is  saved  by  the  proviso  ?  An  ab- 
solute conveyance.  May  an  absolute  conveyance  be  embraced  ?  Yes,  when  it  is  not 
bona  fide;  when  it  is  merely  colorable ;  when  the  facts  and  circumstances  show  a 
secret  trust  Is  the  payment  of  an  antecedent  debt  such  a  consideration  as  will  con- 
stitute the  transaction  bona  fide  ? 

Yes,  if  it  is  absolute,  and  nothing  reserved  to  the  vendor,  and  free  from  any  trust. 
The  reason  is,  because  the  statute  is  silent  on  that  subject.  It  does  not  prescribe 
whether  the  consideration  shall  be  a  present  advance,  or  the  payment  of  a  debt.  It 
contents  itself  with  the  exclusion  of  all  trust. 

The  plaintiffs  in  error  will  maintain  that  in  th&  absence  of  evidence  of  a  secret  trust, 
this  transaction  is  bona  fide  within  the  statute  ;  and  that  as  the  sale  was  not  volun- 
tary on  the  part  of  Philbrick,  was  not  made  with  the  view  to  defeat  creditors,  nor  in 
the  immediate  contemplation  of  insolvency ;  but  was  extorted  and  wrung  from  him 
by  the  pressure  of  Eastman,  the  case  is  not  within  the  statute. — Doug.  88,  92 ;  1 
Wash.  Cir.  Ct.  Rep.  34,  35  ;  1  Amer.  Jur.  9, 197. 

They  further  maintain  that  as  no  trust  attached  upon  the  property  sold,  nor  was 
the  t:onsideration  an  antecedent  debt,  the  purchaser  having  paid  his  money,  the  ap- 
plication  of  the  money  in  part  to  the  payment  of  pre-existing  debts  cannot  /Create  a 
trWist  within. the  meaning  of  the  act.  As  the  vendor  could  apply  the  money,  when 
paid  to  him,  without  restraint  by  the  statute,  it  could  not  violate  the  statute  that  the 
purchaser  should  stipulate  as  the  condition  of  his  purchase,  for  such  a  disposition  of 
the  money,  as  it  was  lawful  for  the  vendor  to  make,  had  the  money  been  placed  in  his 
hands. 

The  plaintiffii  in  error  will  also  maintain  that  the  decree  is  unjust  and  inequitable 
upon  the  grounds  specified  in  the  last  exception. 

R.  M.   Charlton,  for  defendant  in  error,  in  reply  to  the  opening 
argument  of  counsel  for  the  plaintifls  in  error. 

1st  Exception. — This  exception  is  based  upon  the  charge  of  the  court,  that 
possession  of  the  vender  after  the  sale,  was  prima  facie  evidence  of  fraud,  and 
unless  explained  became  conclusive ;  and  that  the  explanation  of  that  possession 
stated  in  the  answers  was  not  evidence,  because  not  responsive  to  the  allegations 
of  the  bill. 

The  court  below  w|t9  right  on  both  these  points,  as  we  will  proceed  to  show. 

The  doctrine,  that  the  possession  of  the  vendor  after  the  sale,  is  evidence  of 
fraud,  unless  such  possession  he  consistent  with  the  deed,  is  now  so  well  estab- 
lished, that  it  admits  of  no  doubt,  'the  only  difficulty  on  the  point  is,  is  it  con- 
elusive,  or  is  it  only  prima  facie  evidence  of  fraud  ? — See  Twym^s  case,  3  Coke,  80; 
also  reported  in  43  Law  Library,  p.  1,  and  cases  cited  in  the  English  and  Ameri' 
can  notes. 

Many  of  the  cases  hold  the  presumption  to  he  incapable  of  being  rebutted  by 
any  proof,  and  hold  it  to  be  conclusive,  especially  when  the  consideration,  or  a 
pert  of  it*  ^^  &Q  antecedent  debt,  as  we  will  show  this  to  be. — Smith  vs.  Henry, 
iHills^  S.  C.  Rep,  16 ;  Edtoards  vs.  Uarben,  2  Term.  Rep.  587 ;  and  also  cases 
cited  in  Engiish  notes  to  Twyne^s  case,  43  Law  Library,  p.  36. 

f n  Virginia,  such  possession  is,  per  se,  fraudulent,  however  free  in  other  respects 
the  case  may  be  from  any  evidence  of  dishonesty  or  unfairness. — See  43  Law 

Jjibrary*  p-  ^3. 

And  so  far  is  the  principle  there  carried,  that  an  immediate  re-hiring,  bonafid^, 

renders  the  sale  fraudulent  in  law,  as  was  held  in  Lewis  vs.  Adams  etal.,6  liigh, 

%^Q  '  see  p.  45  of  43  Law  Library.    (And  this  proceeds  upon  the  principle,  that 

h     subterfuge  of  re-hiring  would  be  so  often  resorted  to,  that  if  allowed  to  pre- 

*!   it  would  defeat  the  whole  object  of  the  law.) 
^  a'  a  the  Kentucky  authorities  are  to  the  same  strong  purport    The  possession 
Ana  I         -yidence  of  fraud,  not  merely  prima  fade.    A  re-delivery  on  loan,  or 
i»  conc/uw^^  ^^^  ^^,^^  j^  _g^^  ^g  j^^  jLiftrory.  p.  46;  see,  particularly.  Laughlr 
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In  Blinou,  the  pooBciwioD  incoDBieteiit  with  thedeed,  itil™i"l  i^^'"-*^ 
Lavi  Lib.  47. 

So  ID  Indiana,  no  evidtnct  can  be  admitted  to  espIaJn  >  potMisiiM.  wni"!  ^ 
;.— 43  Lfluj  Library,  47.  _t  j 

iougb  the  diBtinctiou  tAken  »re  eoBtwb*'  Mnri,il 
cmcnl  subBeqa«m  to  Ibe  mIc  itat  lbiT*iMioi  i'm^i 
it,  was  no  Bufficient  uipUnatioo  ot  ^om«»io».  ™  " 
der  ciicoraetances  like  the  prwenl,  it  in»y  be  mw  lo 
n  »B.  Pictering,  3  Hob  HampAm,  *1S. 
s  carried  to  its  ntmost  extenl.— Clow  aah  a«iMr  n 
275 ;  43  Late  Lihrara,  52.  ,         , 

in  must  continne ;  it  must  not  gobKktoftf'iilw. 

IS  canied  to  the  extent,  thai  "  bo  matter  ho*  hawA- 
Mini  oi  fact,  the  Uw  prooouncM  il  fei4>i\tii\  P"  a, 
,.  p.  55.    And  the  possewlon  of  Tsndce  must  be  con- 

ih'"e::Si,in,oWed.pe-ple.i^2.«^^*/-5 

,^.  iho^h  the  --«^™''°^,n;^rr6:- ™dE^4C 

orded,  and  """"^Anrf  t*  Hamilbm  th.   Jiussel.  1 

.     _,e,Hmpiion,  that  there  was  a  JtOBt,  ex.^te?R  ct 
?  eridei":"'  by  "'^  Continued  posHession.— »ni(ft  vs 
;■  43  Law  Library,  pp.  30,  44. 
^id  /or  the  property  by  the  vendee,  does  vi 


no  error  on  this  point.     It  leaned  as  strongly  \q'^ 
n  charging  the  iuiT,  that  the  coniinued  posfess°'' 
'  of  fraud.    And  though  ihe  principle  is  oflencriD 
property,  yet  there  is  no  reason  in  law  why  U  «>uji\4 
13  Etizc&eth,  c.  S,  upon  which  all  llicse  case.*  pro- 
lulent  feoffnienls,"  &c.,  "  as  well  of  lands  anH  lent- 
9,"  and  declaren  them  to  be  Toid.     There.  S%  nov^t' 
ands  and  goods  in  this  regard,  and  not  the  sjigbteft 
{Specially  in  the  State  of  Georgia,  which  has  of  t'^ 
)wn  nnany  of  the  English  distinctions  between  it^ 
,  sec.  1  end  2.    And  the  decisions  on  ibis  point  ex- 
■elh  vs.  Sandi,  S  John.  C.  Rrp.  46  ;  BeUes  vs.  Grow*- 


sanotherbranchof  this  cieepHon— thai  theanawert 
lisbed  sufficient  evidence  lo  rebui  (his  prtma  Jaw 
ge  repudiated  the  emdenu,  (as  it  is  called.)  becaOK 
live  to  the  allegallons  or  interrogatories  of  this  hil'. 
apprehend,  that  no  part  of  an  answer  is  bAttiawV^' 
pi  when  it  responds  to  the  bill.  Wbat  he  aaye  '' 
It  goes  for  nothing.— Hart  vs.  Tn  Eye*:.  Z  John-  C 

and  anawera  will  show  thai  the  defendant*  *•'*'' 
the  fact  ol  possewion  (which  they  wuultl  not  fca*^ 
agreement  under  which  the  vendor  so  retained  pof 

Sie  the  bill. 

to  stale  the  agreement  concerning  the  purch«a*«' 
i  the  agreenenl  as  to  the  retention  of  the  posseaNOB 

MSSiOD.) 
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And  besides,  we  have  already  seen  that  the  great  weight  of  authority  is  against 
the  opinion  that  the  fact  of  a  re -hiring  relieves  the  case  from  the  leg^  infereDce 
of  fraud,  even  thoufch  it  be  bona  fide.  Indeed,  it  is  we  that  ought  to  complain 
upon  this  point  The  court,  upon  very  respectable  authority,  might  have  told  the 
jury  that  the  possession  of  the  vendor  was  conclusive  evidence,  legal  evidence  of 
fraud ;  admitting  of  no  explanation,  either  W  the  answers  of  defendants^  though 
responsive  to  the  allegations  and  inquiries  of'^the  bill,  or  by  any  other  testimony. 
And  the  jury  would  have*  been  authorized,  under  the  facts  of  the  case  as  set 
forth  in  the  answers  of  the  defendants  below,  to  have  come  to  the  conclusion  that 
even  if  the  possession  of  vendor  was  only  prima  facte  evidence  of  fraud,  that, 
despite  the  answers,  it  was  not  rebutted. 

Looking  to  the  inadequacy  of  compensation  of  the  land — the  value  of  three 
negroes — the  fact  that  Philbrick,  the  alleged  vendor,  remained  under  the  shelter  of 
the  same  roof,  eat  off  the  same  table,  and  was  waited  on  by  the  same  servants — the 
meagre  sum  that  he  paid  his  alleged  vendee  for  the  rent  of  a  building  that  cost 
him  $8,000 — the  inadequate  hire  of  the  negroes — the  fact  that  Philbrick  allowed 
him  all  the  henefit  of  the  cheap  purchase  of  the  lot  in  railroad  bonds — and  this 
additional  fact  that  it  is  admitted  in  the  answers  that  all  this  benefit  to  Philbrick 
was  by  compact  and  agreement — all  goen  to  show  that  Philbrick,  in  making  this 
sale  to  Eastman,  did  gain  a  positive  benefit,  the  benefit  of  keeping  the  same  house 
at  a  very  cheap  rate,  and  of  retaining  at  a  very  moderate  hire,  the  same  negroes 
and  the  same  furniture,  and  that  these  were  benefits  that  would  not  have  been 
obtained  by  him,  if  a  sale  had  been  made  to  any  other ;  and  when  we  remember 
that  this  was  confessedly  the  last  plank  of  Philbrick*s  propertv,  and  that  Eastman 
was  saving  it  for  himself  and  his  friends,  at  the  expense  of  all  the  other  creditors 
of  Philbrick,  we  must  be  blind  if  we  do  not  see  that  if  it  was  not  expressly  agreed, 
it  was  at  least  tacitly  implied,  that  such  indulgence  and  benefit  would  be  granted 
to  him.— See  Smith  vs.  Jienry,  1  Hiits  S,  C.  Kcp.  23. 

The  2d,  3d,  4th  and  5th  exceptions  bring  us  to  the  consideration  of  what  is 
called  for  brevity  the  "  Act  of  1818,"  and  which  is  found  in  Prin.  Dig.,  p.  164. 

Let  us  read  that  act  carefully,  and  analyze  it ; — 

And  first,  let  us  ask  for  what  purpose  this  act  was  passed — what  was  the  old 
law — what  the  mischief  it  allowed — and  what  was  the  remedy  ?  I  believe  that 
this  is  a  cardinal  rule  in  the  construction  of  all  remedial  statutes. — 1  Black.  Com. 
top  page,  59. 

Ist.  What  was  the  old  law— how  stood  the  common  law  at  the  making  of  this 
act  ?  It  allowed  preferences  to  be  given  by  an  insolvent  man  to  any  creditor  he 
pleased,  in  total  exclusion  of  other  creditors,  however  meritorious. 

2d.  What  was  the  mischief  ?  It  was,  that  a  man,  who  h^d  become  insolvent 
and  reckless,  selected  out  as  his  beneficiaries  bis  relations  and  his  friends,  by  an 
arbitrary  proceeding,  withholding  frequently,  at  his  own  pleasure,  from  the  poor 
and  honest  laborer,  nis  slender  pittance,  which  he  had  earned  fairly,  and  which 
he  was  richly  entitled  to,  but  which  was  refused  to  him  by  his  debtor,  because 
such  debtor  chose,  with  the  sanction  of  the  law,  to  pay  others  whom  he^liked  bet- 
ter, but  who  were  not  a  bit  more  meritorious.  But  the  injustice  of  such  a  pro- 
ceeding frequently  struck  courts  of  justice,  especially  courts  of  equity,  whose 
Mlden  rule  is,  that  **  equity  is  equality,"  and  tboush  the  courts  could  not  legis- 
late, yet,  as  we  have  seeh  in  the  case  of  Smith  and  Henry,  and  as  we  will  see  in 
the  case  of  Goodrich  vs.  Downs,  in  6  Hilts  Rep.,  439,  440,  they  strove  to  confine 
the  unjust  rule. 

3d.  And  what  was  the  remedy  provided  ?  The  good  sense  of  the  Geoi^gia  Legis- 
lature, recognizing  the  rule  that  equality  is  equity,  and^that  a  man  who  was  unable 
to  pay  his  debts,  held  his  remaining  property  virtually  as  a  trustee  for  his  creditors, 
proceeded  to  declare  that  this  practice  of  selecting  particular  creditors  was  con- 
trary to  the  first  principles  of  equity  and  justice,  and  passed  the  act  of  1818  to 
prevent  such  selection  in  future  m  tne  State  of  Georgia. 

Now  the  first  idea  that  we  have  to  combat  is,  that  absolute  deeds,  containing  no 
trust  upon  their  face,  are  not  withia  the  spirit  or  intent  or  letter  of  this  law. 
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We  must  remember,  before  we  take  up  this  objection,  that  *'  it  is  the  business  of 
judges  so  to  construe  this  act,  as  to  suppress  the  mischief  and  advance  the  reme- 
dy."—! Blackstone's  Com.  59. 

The  argument  used  by  our  adversary,  if  we  correctly  understand  it,  is,  that  the 
deed  must  be  "  in  trust ;"  tbat  is,  it  must  appear  upon  its  face  that  there  is  a  trust. 

But  what  do  the  words  **  in  trust"  mean  ?  They  mean  tbat  if  the  property  ii 
conveyed  to  a  person /or  the  benefit  of  particular  creditors ;  or,  if  the  effect  of  the 
dbed  or  transfer  is  to  prevent  an  eqiikl  distribution  of  ali  the  effects  among  the  cred* 
itors  of  the  insolvent,  and  to  secure  it  to  a  few,  that  tliat  is  the  trust  for  the  bene- 
fit of  the  particular  creditors,  and  therefore  the  deed  is  void. 

Surely  the  legislators  were  not  so  stupid,  and  the  law  is  not  so  impotent, 
that  while  they  and  it  condemn  the  selection  of  particular  creditors  in  the  most 
unmeasured  terms,  while  they  and  it  declare  it  to  he  contrary  to  the  "  first  princi- 
ples of  equity  and  justice ;"  and  while  the  act  was  passed  expressly  "  to  prevent 
the  mischief  thereof,"  yet,  if  a  party  wishes  to  avoid  the  law,  and  to  do  the  very 
thing  it  condemns,  all  that  he  has  to  do  is  to  leave  out  the  words  "  in  trust"  to 
make  an  absolute  deed,  and  have  the  trust  secret  or  apart  from  the  deed,  and  he 
and  his  favored  crew  may  smile  at  the  law  in  triumph. 

It  would  be  curious  enough  if  this  could  be  so,  but  it  is  not  so ;  and  the  deci- 
sions both  of  Georgia  and  South  Carolina  on  this  very  statute,  expressly  repudiate 
such  an  idea ;  and  they  hold  the  clear  and  correct  doctrine,  that  if  the  agreement 
dehors  the  deed,  or  the  effect  of  the  deed,  whatever  its  words  may  be,  gives  one 
creditor  the  preference  over  another  of  an  insolvent  man,  the  de^  is  void  under 
the  provisions  of  this  act  of  1818. — Cumminc  vs.  Fryer y  Dudley'i  Geo.  Rep.  182; 
Railroad  Co.  vs.  Claghom  et  a/.,  Speers^  Equity  Reports,  552,  especially  653 ; 
Bank  of  Georgia  vs.  Schultz,  ibid.  556  ;  Ckancetlor  KenVs  MS.  Opinion, 

And  it  is  impossible  to  look  at  the  facts  of  this  case,  and  say  tnat  the  effect  of 
the  agreement  has  not  been  to  prefer  particular  creditors.  Have  not  Eastman  and 
Abbott  received  payment  in  full  ?  Have  not  McAlpin  and  other  creditors  received 
nothing  ? 

Bttt  then  we  have  to  encounter  another  objection.  It  is  said  there  were  no 
trusts  here,  secret  or  otherwise;  that  the  answers  repudiate,  expressly,  such  an 
idea.  So  thev  do,  in  words,  and  so  they  do  the  factor  insolvency ;  a  fact  that  was 
established  with  such  a  power  and  force  of  testimony,  as  to  be  absolutely  over- 
whelming. But  when  we  look  a  little  closer  to  the  facts  sworn  to,  the  trusts  de- 
velope  themselves. 

But  first,  I  call  your  attention  to  the  fact,  that  the  continued  possession  of  the 
vendor,  unexplained,  does  of  itself  raise  the  presumption  of  a  secret  trust  for  him, 
which  is  unrepeiled,  as  we  have  shown ;  and  the  same  presumption  tbat  would 
make  the  deed  void,  under  the  statute  of  Elizabeth,  would,  with  redoubled  force 
apply  to  this  statute,  and  make  the  deed  void  under  it — there  is  a  secret  trust,  and 
the  law  declares  it  for  the  vendor  here. 

And  this  is  a  trust  in  the  property  itself. 

But  again,  there  were  actual  trusts.  It  is  not  necessary  that  the  trust  should 
be  in  the  estate  sold.  The  trust  may  be  in  the  proceeds  of  the  sale.  If  a  truMis 
created  by  the  contract  of  sale,  that  will  bring  it  within  the  act  of  1818.  Who  is 
a  trustee. '—2  Story's  Equity ^  p.  374,  sec.  1041,  p.  379,  see.  t045,  p.  544,  sec 
1196. 

Now  let  us  apply  this  law.  We  say  that  there  were  several  trusts  here,  and 
that  Eastman,  the  vendee,  was  trustee. 

1st.  That  out  of  the  proceeds  of  purchase-money,  he  would  pay  offand  deliver  a 
note,  so  that  K«aac  W.  Morrell,  the  accommodation  endorser  of  S.  Pbil brick,  the 
vendor,  should  be  relieved. 

2d.  There  was  an  express  trust  (it  was  part  of  the  contract)  for  the  benefit  of 
Mrs.  Abhott,  a  creditor  of  Philbrick ;  the  very  foundation  of  the  contract  between 
Philbrick  and  Eastman  was,  that  the  debt  of  Mrs.  Abbott  against  Philbrick  should 
^e  paid  out  of  the  purchase-money. 

3d.  There  was  an  express  trust  for  the  children  of  J.  ftitooe,  or  ibr  Eastnias,  the 
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vendee  himself,  (and  I  care  not  which  it  was,)  for  it  was  also  agreed  that  this  debt, 
due  by  Philbrick,  should  be  paid  out  of  the  purchase-money. 

And  here  we  may  ask,  to  whom  was  this  debt  due  by  Philbrick,  upon  the  loan 
of  the  money  of  J.  Stone's  children  ?  Who  was  the  legal  owner  thereof  ?  Either 
Eastman  or  the  said  children. 

Eastman  was  the  guardian.  He  says,  in  his  answer,  that  «•  he  loaned  "  Phil- 
brick the  money.  It  was  due  to  him  as  guardian,  to  be  sure,  but  still  it  was  due 
to  him.  He  was  responsible  to  his  wards,  because  the  law  required  him  to  loan 
their  money  out  only  upon  landed  security.  They  had  the  equitable  right,  and  he 
the  legal. 

But  suppose  this  be  not  so,  and  that  this  was  legally  due  to  J.  Stone's  children ; 
then  Eastman  was,  by  the  agreement  of  purchase,  made  a  trustee  for  them,  to  pay 
their  favored  debt,  in  exclusion  of  other  creditors  of  Philbrick. 

It  seems  to  be  j)erfectly  immaterial  to  whom  this  debt  was  legally  due.  One 
thing  is  very  certain,  that  it  was  a  debt  legally  due  by  Philbrick ;  that  it  was  an  ante- 
cedent debt ;  that  he  was  insolvent  at  the  time  of  this  agreement  and  conveyance ; 
that  by  the  very  agreement  itself,  and  certainly  by  its  effect,  this  debt  was  paid  in 
full,  and  other  of  his  creditors  were  wholly  excluded.  And  whether  the  agreement 
went  to  discharge  a  debt  in  full  to  Eastman  himself,  as  one  of  the  favored  credi- 
tors, or  went  to  relieve  Eastman  from  his  responsibility  to  his  wards,  on  account 
of  this  note,  or  to  relieve  Morreli,  the  accommodationendorser  of  Philbrick,  there- 
from, or  to  pay  the  children  of  J.  Stone  this  debt  due  to  them,  its  extent,  its  ob- 
ject, and  its  effect,"  were  to  exclude  certain  creditiors  of  an  insolvent  man,  and  to 
pay  others,  chosen  by  him,  in  full.  And  if  this  can  be  sanctioned  by  a  court  ol 
law,  despite  the  statute,  then  is  the  statute  a  mockery  and  a  delusion — a  legal  trap 
to  catch  the  consciences  of  failing  men  and  greedy  creditors  ! 

An  antecedent  debt  may  be  a  good  consideration  in  States  which  allow  PtMer- 
cnces,  because  the  debt  is  the  same  as  the  money.  It  is  not  contrary  to  the  policy  ; 
but  in  Georgia,  under  the  act  of  1818,  the  policy  is  different;  preferences  are  for- 
bidaen.  Any  act  done  **  by  which  "  such  preferences  are  given,  are  declared  to 
be  fraudulent.  Receiving  an  antecedent  debt  as  payment  would  be  defeating  the 
policy  of  the  act  of  1818. 

But  then,  it  is  said,  that  this  very  act  of  1818,  provides  that  any  person  in  debt, 
may  bona  fide  and  absolutely  sell  any  part,  or  the  whole,  of  his  estate,  so  that  the 
same  be  free  from  any  trust  for  the  benefit  of  th^  seller,  or  any  person  appointed 
by  him. 

Well,  but  what  do  the  words  bona  fide  mean  ?  A  transaction  or  sale  made  in 
conformity  with,  and  not  opposed  to  any  law  of  force  in  the  State. 

This  very  act  has  just  said,  that  a  sale  or  transfer,  by  which  any  creditor  of  an 
insolvent  man  is  excluded  from  his  Just  debts,  is  contrary  to  the  first  principles  of 
equity  and  justice,  and  therefore  not  in  good  faith. 

It  surely  cannot  mean,  by  these  words,  bona  fide,  to  exempt  a  transfer  or  agree- 
ment made  in  the  very  teeth  of  this  declaration,  or  to  include  a  transfer  whose  in- 
tent and  effect  were  to  exclude  certain  creditors  of  an  insolvent  man,  and  to  prefer 
certain  other  creditors,  which  it  declares  to  be  contrary  to  the  first  principles  of 
equity  and  justice ! 

Though  it  may  be  a  mark  of  good  faith  that  money  has  been  paid,  yet  all  the 
money  i"  *^^  world  will  not  constitute  an  act,  done  against  any  law,  as  an  act 
done  bona  fide. 

And  besides,  the  statute  says,  that  the  sale  spoken  of  in  the  proviso,  must  not 

only  be  done  bona  fide,  but  that  the  same  must  be  free  from  any  trust  for  the  benefit 

t  the  seller,  or  any  person  or  persons  appointed  by  him.    And  that  brings  us  hack 

exactly  where  we  started :  for  we  allege,  that  the  continued  possession  of  vendor 

raises  the  legal  presumption  of  a  trust  for  him  ;  and  that  there  were  trusts  for  the 

bnefit  of  persons  appointed  by  him,  viz.,  Eastman,  Morreli,  Abbott,  and  J.  Stone's 

1  ildrcn.     And  we  have  tried  to  show,  and  think  we  have  shown,  both  by  reason 

A  authority,  that  whether  these  trusts  are  on  the  face  of  the  deed  of  transfer,  or 

c  ahown  Xo  exiat  by  other  proof;  whether  the  deed  be  absolute  or  not,  if  its  efff 
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be  to  create  Ihese  beoebu  and  illegal  Ira»U.  or  if,  to  use  Ihe  latigna^  of  ibe  siatuii , 
if  the  deed  of  transfer  be  one  "  by  which  any  creditor  is  excluded,"  it  is  void. 

But  it  is  said  Eastman  purchased  for  a  cash  consideration,  and  that  therefore  any 
agreement  as  to  the  application  of  the  money  could  not  invalidate  these  ttaasfers 
under  the  act  of  1818. 

Now,  I  admit,  tbat<(hough  a  man  be  insolvent,  yel,  that  nolwilhslaadiag  ibe 
statute  of  1818.  i/  there  be  no  lisns  on  bis  property,  be  may  sell  for  cash  or  its 
equiralent  (by  wbjcb  word  I  mean  to  exclude  an  anlecedent  debt)  to  any  one ;  so 
that  there  be  no  illegal  agreement  between  the  parties,  fo  ihat  there  be  no  truFt 
secret  or  olberwise,  to  bring  it  wilbin  ibe  mischief  and  the  reinedy  of  the  act  of 
1818;  and  this  is  the  true  meaning  of  the  proviso  in  that  statute  which  we  have 
just  been  considering;  and  I  attmil,  tbat  if  an  insolvent  man,  without  any  pre-con- 
tract to  that  effect,  oi  any  agreement  contrary  1o  Ibe  spirit  of  the  act  of  1818,  but 
after  the  sale  shall  have  been  bona  fiit  made,  and  without  any  kind  of  irusi,  aecrel 
or  otherwise,  for  the  vendor  or  any  other  person,  should  direct  the  vendee  to 
-tions  of  tbat  purchase- money  to  third  persons,  that  so  far  as  the 
ncemed,  that  this  would  be  the  same  thing  as  if  paid  to  Tender 

dislinclion  that  I  draw,  andil  must  be  very  obvious — and  this  is 
lat  the  court  helow  acted  upon — viz  :  the  act  of  1818  allowe  even 
I  to  sell  his  property,  and  receive  the  cash  ;  because  the  law  pre- 
lat  men  will  obey  the  law,  and  it  cannot  presume  that  they  will 
lerefore,  it  presumes  that  (he  caah  derived  frnm  this  absolute  and 
1  be  distributed  ratably  as  Ihe  law  directs.  But  can  (his  presump- 
,  by  the  very  contract  of  sale,  it  is  expressly  agreed  that  the 
,  or  (he  larger  portion  of  i(,  sball  not  be  distributed  ratably, 
ied  (oa  few  of  the  creditors,  in  exclusion  of  the  others. — Chan- 

laseJ,  and  Fhilbrick  sold  under  an  express  agreement,  the  vety 
e  sale,  that  thepurcbase-rnoney  should  not  be  paid  to  Pbilbrick, 
the  payment  of  certain  credilots  in  full,  leaving  the  other  creditors 

illow  two  men  to  agree  to  produce  an  elTecl  which  it  declares  to  be 
rst  principles  of  enuily  and  justice,  and  then  allow  the  illegal  act 
unjusl  bargain  to  be  consummated  under  its  very  eyes,  and  with 

1  then  is  between  a  purchaser  paying  the  purchase-money  as  his 
nd  without  a  previous  agreement,  and  underalanding  lo  do  what 
V.  and  a  purchaser  agreeing  wilh  a  vendor  to  buy,  provided  the 
should  be  applied  to  a  purpose  and  in  a  way  ihal  the  law  prohi- 
rt  would  protect  the  first  purchaser;  but  it  would  declare  tnead 
,  secondly  above  named,  as  void,  and  leave  him  to  reap  the  con- 
illegal  combination  and  confederacy. 

id  paid  a  full  consideration,  if  he  had  paid  it  under  an  agTeemenI 
under  an  agreement  to  do  that  which  the  law  calls  fraudulent,  be 
er  aspect  in  the  eye  of  the  courts  than  if  he  had  not  paid  an;- 
s.  Pjiiwii,  2  Baileij,  324  ;  Thomat  et  ai.  vs.  Jettr  et  al.,  I  Hili,  S. 
yra  vs.  Moort,  2  Stewart  Aiahama  Rep.  336 — cittd  in  43  Lav 
Tvynt's  rase,  p.  58. 
I  tbat  Ibis  was  nol  a  voluntary  conveyance — thai  Eastmaiiwas 

inswer  is,  that  Eastman  did  not  press  forthesc  illegal  conveyances; 

or  the  payment  of  these  debts      The  ofTer  of  Ihe  sale  of  this  pro-   . 
iirposes  came  from  Fhilbrick  ;  Eastman  only  accepted  (bese  offerB. 
say  (be   counsel  opposed  to  us,  was  not  a  creditor  of  Fhilbrick ; 
be  debt  he  represented  as  guardian  of  J,  Stone's  children,  was  due 

10  hint.     We  believe  it  has  never  been  decided,  even  under  the 
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bankrupt  law^s  of  England,  that  if  a  third  person,  not  a  creditor,  urges  the  debtor 
to  pay  a  creditor,  that  that  will  exclude  the  preference  from  the  operation  of  the 
law,  or  that  it  will  cease  to  be  voluntary. 

3d.  But  is  there  any  proviso  in  the  act  that,  if  the  creditor  asks  or  entreats,  or 
even  threatens  the  debtor,  that  because  of  that  entreaty  or  threat,  the  debtor  may 
perform  an  act  that  the  statute  declares  to  be  contrary  to  the  first  principles  of 
equity  and  justice  ?  No  power  could  have  made  the  debtor  execute  the  conveyance 
contrary  to  the  law.  Shall  the  entreaty  or  the  threat  legalize  that  which  the  law 
declares  to  be  fraudulent  and  void  ?  Shall  the  skillful,  cunning,  bold,  unscrupu- 
lous creditor,  because  he  asks  or  threatens  a  man  to  do  that  which  the  law  for- 
bids, be  sustained  and  upheld  by  the  law,  and  by  its  courts,  because  he  has  thus 
coaxed  or  threatened  a  violation  of  the  statute  ?  Or  is  not  the  meaning  of  the  maxim, 
that  the  law  was  made  for  those  who  are  vigilant  and  not  for  those  who  sleep, 
limited  to  those  who  by  fair  and  legal  methods  obtain  a  priority,  as  by  judgment 
and  the  like  ? 

What  have  we  to  do  with  the  bankrupt  system  of  England  ?    A  man  may  l>e 
bankrupt  there,  though  he  has  millions  of  pounds  sterling  above  bis  indebtedness. 
Ours  is  no  bankrupt  system,  but  it  is  an  act  passed  to  prevent  an  insolvent  man 
from  preferring  one  creditor  to  another. 

•  The  decision  in  1  Wash.  C.  C.  Rep.  34,  says  that  the  giving  the  preference 
would  not  constitute  a  bankruptcy,  but  that  it  would  be  a  fraud  upon  the  general 
creditors;  that  is  what  our  statute  says,  and  that  is  what  we  ask.  We  do  not 
wish  to  declare  Philbrick  bankrupt  under  the  English  law. 

When  the  court  comes  to  examine  this  case,  for  the  purpose  of  decidijjg  it,  let 
it  ask — 

1st.  Was  not  Samuel  Philbrick  a  person  unable  to  pay  His  debts  ?  Was  he  not 
utterly  insolvent  at  the  time  of  these  transfers  ?    This  is  conceded.  4| 

2d.  Did  he  not  make  a  transfer  or  assignment  of  all  his  estate  ? 
3d.  Were  not  the  conveyances  made  to  a  person,  or  to  persons,  in  satisfaction 
or  payment  of  debts  and  demands,  by  which  other  creditors  of  the  said  debtor 
were  excluded  from  an  equal  share  of  the  property  so  assigned  ?  Was  not  the 
e^ct  of  this  agreement,  and  the  transfer  made  in  pursuance  of  it,  to  pay  certain 
creditors  of  Philbrick,  and  to  prevent  McAlpin  and  other  creditors  from  getting  a 
cent? 

It  is  impossible  not  to  answer  these  questions  in  the  affirmative,  and  it  is 
perfectly  clear,  that  both  the  spirit  and  letter  of  the  act  declare,  that  deeds  made 
under  such  circumstances  are  void. 

The  last  objection  is,  that  the  decree  has  not  rendered  justice  to  Eastman,  even 
supposing  these  deeds  to  be  void ;  because,  having  paid  certain  of  Philbrick's 
debts,  and  having  canceled  and  given  up  the  evidences  of  these  debts  to  Philbrick, 
he  is  equitably  entitled  to  have  his  money  refunded ;  and,  at  least,  he  is  equitably 
entitled  to  be  placed  in  the  stead  of  these  creditors,  and  to  come  in  equally  with 
the  general  creditors. 

And  the  answer  we  make  to  this,  is, 

Ist.  No  such  instruction  was  asked  of  the  court;  no  such  argument  was  made 
to  the  jury ;  there  was  no  error,  therefore,  with  the  court  or  jury ;  and  this  court 
has  no  cognizance  of  it 

2d.  The  argument  is  not  founded  in  law.  Give  it  its  full  efiect,  and  it  would 
amount  to  this :  If  a  man  combines  with  another,  to  effect  an  illegal  act,  and 
advances  money  for  ^e  purpose,  if  he  is  caught  at  it  by  the  law,  the  contract  is . 
made  void  ;  but  then,  the  money  he  paid  is  paid  back  to  him  by  the  law  ;  so  that 
if  he  succeeds  in  evading  the  law,  he  secures  the  fruits  of  his  illegal  act ;  but  if 
he  does  not  succeed,  he  loses  nothing,  since  the  law  pays  him  back  what  he  has 
paid,  and  he  loses  nothing. 

This  would  be  holding  up  an  inducement  to  commit  fraud,  instead  of  hanging 
up  a  terror  to  prevent  it. 

Money  paid  upon  an  illegal  contract,  can  never  be  recovered  back  ;  and  East- 
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man  could  not  recover  from  Philbrick  this  money,  much  Jess  from  the  famished 
creditors  of  Philbrick. 
He  has  received  everything  he  is  entitled  to. 

He  agreed  to  give  for  the  buildings,  $8,500  00 

Negroes.  800  00 

Furniture,  903  00 


He  paid  this,  as  follows  : 

To  the  note  due  to  J.  Stone's  children,     $4,621  00 

Abbott's  estate,  1,480  19 

Mortgage  to  Rogers,  on  Hicks  Tything,    1,070  01 

Do.       to  Rogers,  on  Brown  Ward,     2,676  01 

Cash  to  Philbrick,  366  79 


He  sold  Hicks  Tything  for  $3,000 

one  negro  for  50O 

the  furniture,  ralued  at  903 


$10,203  00 


10,203  00 


$4,403 

The  decree  allowed  him  to  retain  this  sum  of  $4,403,  to  recompense  hira  for 
the  legal  mortgages  paid  to  Rogers,  amounting  to  $3,746  02 

Cash  paid  to  Philbrick,       366  79 

$4,101  81 
an^besides  this,  the  decree  allowed  him  to  have  a  lien  for  $3,000,  on  the  lot  and 
huildings  in  Brown  Ward,  to  pay  him  for  the  repairs  made  on  said  buildings  tma 
his  purchase. 

This  was  allowing  him  more  than  the  law  allowed  him;  for  the  settled  doctrine 
of  the  law  is,  that  if  a  deed  be  made  void  by  a  statute,  if  it  is  void  as  to  part,  it 
is  void  as  to  whole. — 1  Saunder's  Rep.  66,  A — Note  1 ;  Crossley  vs.  Arhrri^U  2 
D.  and  E.  603 ;  Dunn  vs.  Dolman,  6  D.  andE.  641 ;  Rock  vs.  Thayer,  \Z  Wen- 
dell 63;  Loomis  vs.  Netchall,  16  Pickering,  167 ;  1  Brock.  Rep.  184 ;  Crawford  vs 
Morrel,  8  John.  Rep.  198  ;  Goodrich  vs.  Downs, ^  HiWs  N.  Y.  Rep.  441 ;  Judge 
Johnson's  Decision  in  Schultz  vs.  Bank  of  Georgia,  MS. 

The  jury  dealt  very  liberally  with  him,  therefore,  in  making  him  these  allow- 
ances, which  by  law  he  was  not  entitled  to. 

3d.  And  our  third  answer  is,  that  the  decree  has  done  him  no  injustice  as  to 
these  debts  he  paid ;  nor,  if  he  be  a  creditor,  has  it  precluded  him  f^om  claiming 
under  it.  It  merely  declares,  that  after  the  liens  of  the  judgments  are  paid,  aU 
the  creditors  of  Philbrick  shall  come  in  equally-  If  Eastman  be  a  creditor,  a 
point  which  the  decree  does  not  touch,  he  can  come  in  under  it,  and  take  his 
equitable  share. 

Wm.  Law,  id  conclusion,  for  the  plaintiffs  in  error. 

1st.  We  say  that  the  answers  in  regard  to  the  possession  remaining  in  the 
vendor,  were  responsive  to  the  bill.  The  bill  charges  that  the  vendor  continued  in 
-possession,  and  calls  for  an  answer.  It  is  answered  by  stating  how^  that  posses- 
sion was  continued. — See  1  Cowen,  742-4.  The  whole  sentence  must  be  takca 
together.  Passages  explanatory  of  what  is  responsive,  must  be  read. — 3  P^ii- 
Cow.  927,  and  cases.  Affirmative  facts  in  answer,  responsive  to  the  biU,  are  con- 
clusive, unless  repelled. — 2  Phil.  Cow.  and  cases. 

2d.  Possession  iit  vendor  of  land  has  not  the  same  effect  as    chattels. — Stvc 
^pn.  371,  et  sej. ;  Robt,  on  Fraud,  Con.  649,  550-2-3. 

td.  Possession  no  presumptive  proof  against  positive  testimony  of  actual  pay- 
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ment  of  cash  consideration,  establishing  the  bona  fides  of  the  transaction.  It  is  a 
presumption  of  fraud,  where  anything  is  left  to  presumption,  but  cannot  operate 
against  opposing  positive  testimony. 

4lh.  We  say  there  was  no  trust  of  any  kind  which  attached  upon  the  property 
sc»ld.  What  is  a  trust  ?--&c  2  Story's  Eq.  230.  Apply  this  definition  to  the  case. 
If  there  was  any  trust,  it  attached  upon  the  purchase-money.  But  money  is  not 
embraced  by  the  act.  It  is  tangible  proi>erty  only  — Ch.  Harper's  decision,  page  5. 
Under  the  act,  the  debtor  may  apply  his  money  to  the  payment  of  his  debts  as  he 
may  prefer. 

5th.  My  next  proposition  is,  that  by  the  proviso  of  the  statute,  an  absolute 
sale  for  csish  is  saved. 

6th.  The  purchase  being  made  upon  the  condition  that  the  money  should  be  ap- 
plied to  the  payment  of  certain  debts,  is  not  vitiated  thereby. — See  5  T.  R.  238 ;  4 
East;  1  New.  381-2.  Upon  this  point,  there  is  no  reason  to  vary  the  con- 
struction upon  our  statute  from  the  English.  In  the  case  in  Cowp.  it  was  the  in- 
iquitous intent  to  defeat  a  creditor.  No  such  purpose  appears  here ;  it  was  a 
commendable  act. 

But  the  decisive  answer  is,  that  as  by  our  statute  it  was  lawful  for  the  vendor 
so  to  apply  the  money,  it  could  not  be  rendered  unlawful  for  the  purchaser  to 
agree  to  such  application,  and  to  make  it  the  condition  upon  which  he  purchased. 
7th.  My  next  proposition  is,  that  our  statute  does  not  inhibit  the  payment  of  a  debt 
by  an  absolute  transfer  of  property  free  from  any  trust  or  reservation.  The  debt 
is  a  good  consideration ;  and  the  statute  is  silent  on  the  subject. — See  proviso  in 
the  act.  As  to  consideration,  see  New.  381  ;  Rob.  434-6  ;  8  T.  R.  528;  5  T.  R. 
238,  423.  Why  should  not  the  same  meaning  be  attached  1o  the  terms  bona  fide 
in  our  act  ? 

We  are  answered  by  the  argument  that  a  preference  may  be  given,  whi^  the 
statute  meant  to  prevent  It  is  a  common -law  right,  which  authorizes  a  man  to 
giYQ  this  preference.— 7  Pettrs,  614 ;-  U  Wheal,  98.  The  statute  does  not  in  terms 
assail  it.  The  argument  is  then  preferred  in  support  of  the  construction  of  our 
opponents,  that  being  a  remedial  statute,  and  against  fraud,  it  must  be  beneficially 
expounded. 

But  there  is  an  opposing  maxim,  that  statutes  in  derogation  of  common -law 
^  ri^htd,  must  be  strictly  construed.    Which  shall  prevail .'    Both  may  be  preserved. 
We  will  endeavor  to  harmonize  their  apparently  conflicting  operations. — See  Rob. 
13,  14, 15,  544. 

Again,  It  is  said  the  Legislature,  in  passing  the  act  of  1818,  must  have  intend- 
ed to  accomplish  something  more  than  was  found  in  13  Eliz. 

We  submit  they  have  done  so,  by  inhibiting  assignments  in  trust  for  particular 
creditors;  whereby  some  advantage  is  gained  to  the  debtor.  And  this  last  remark 
vriil  explain  the  reason  of  the  difference  between  what  they  have  done  and  the 
inhibition  of  an  absolute  transfer.  But  if  this  were  not  so,  the  argument  would 
not  be  sound.  It  is  this — because  the  Legislature  must  have  meant  something 
Mrbich  does  not  appear ;  you  will  determine  what  they  did  mean.  But  all  the  States 
have  legislated  on  this  subject,  notwithstanding  the  English  statute  was  in  force  in 
most  of  them.    Why  this  ? — See  Rob.  10,  n. 

8tb.  My  next  proposition  is,  that  if  this  view  of  the  subject  is  not  maintained, 
then  the  conveyance  is  void  only  when  made  by  an  insolventt  voluntarily,  in  con- 
tempio.^^^^  of,  and  on  the  eve  of  winding  up,  and  with  the  intent  to  give  a  fraudulent 
preference.  Let  us  derive  our  reasoning  here  from  the  analogies  of  the  law,  and, 
Ist,  from  the  bankrupt  acts  of  England.  Their  great  object  was  to  secure  equality 
in  the  distribution  of  a  bankrupt's  effects.  So  far  the  analogy  is  perfect.  But  they 
conteropiaied  more,  viz :  that  such  distribution  should  be  by  law ;  and  that  it 


k      nmmon-iaw  right  commences.    Where  will  you  fix  it  ?     Because  others 
*^nvalidate  every  sale  by  a  man  in  dtht,  who  happens  to  fail  afterwards. 
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the  rule  we  lay  down  is  not  the  true  one,  by  what  other  rule  will  yon  assign  the 
limits  ?    Can  this  case  be  brought  within  that  rule .' 

By  the  Court — Warner,  Judge. 

The  complainant  in  this  case  filed  his  bill  for  the  purpose  of  setting 
aside  a  conveyance  of  certain  real  and  personal  estate,  made  by  Philbrick 
to  Eastman,  on  the  ground  such  conveyance  was  fraudulent,  according 
to  the  provisions  of  the  act  of  19th  Dec.  1818. 

The  complainant  charges  in  his  bill  that  Philbrick  remajned  in  pos- 
session of  two  of  the  negroes,  and  furniture  after  the  sale,  and  occupied 
the  house  in  Brown  Ward,  so  soon  as  the  same  was  sufficiently  com- 
pleted for  that  purpose.     The  complainant  also  charges,  the  property  con- 
veyed was  held  in  trmt  for  the  benefit  of  the  vendor,  or  persons  appoint- 
ed by  him.     The  answers    of   the  defendants  admit  the  possession  of 
Philbrick,  but  state,  at  the  same  time,  he  held  such  possession  by  rent 
and  hire  from  Eastman,  and  the  terms  thereof.     The  answers  positively 
deny  all  trust  of  any  kind.     On  the  trial  of  the  cause  in  the  Circuit  Court, 
the  presiding  Judge  charged  the  jury  "that  possession  of  the  vendor, 
after  the  sale,  was  prima  facte  evidence  of  fraud  ;  and  unless  explained, 
became  conclusive :  that  the  explanation  of  that  possession,  stated  in  the 
answers,  was  no  etddence^  because  not  responsive  to  the  allegations,  or 
interrogatories  in  the  bill."     We  think  the  court  below  erred  in  its  charge 
to  th^jury,  in  stating  the  explanation  in  the  answers  of  the  defendants 
was  no  evidence^  because  not  responsive  to  the  allegations  or  interroga- 
^tories  in  the  bill.     There  is  no  doubt  as  to  the  rule,  when  the  defendant 
in  his  answer,  insists  by  way  of  avoidance  on  any  distinct  fact^  he  must 
by  evidence  prove  such  fact,  in  order  to  make  it  available  in  his  defence. 
But  here,  the  complainant  charges  one  of  the  defendants  in  possession  of 
the  property  conveyed,  as  being  prima  facie  evidence  of  fraud.     The 
defendants  respond,  and  say,  true,  he  is  in  possession  of  the  property,  but 
holds  the  possession  as  the  tenant  of  the  vendee,  paying  him  rent  and 
hire  therefor ;  which  rebuts  the  presumption  of  fraud.     The  defendants 
do  not  insist  on  any  distinct  fact  by  way   of  avoidance,  but  respond  di- 
rectly to  the  charge  of  being  in  possession,  and  explain  how  the  vendor  is 
tn  possession.     The  complainant  contends,  the  defendants  ought  not  to 
have  the  benefit  of  their  explanation  of  the  possession.     Although  he  had 
interrogated  them  about  it,  they  must  tell  part  of  the  truth  only  ;  or,  if 
they  do  tell  the  whole  truth  in  answer  to  his  question,  part  only  shall  be 
received :  so  much  only  will  be  received,  as  will  fix  fraud  upon  them ; 
the  explanation  exculpating  them  must  be  rejected.     We  do  not  so  un- 
derstand the  rule,  as  to  exclude  the  explanation  of  the  possession  given 
by  the  defendants  in  this  case  ;  the  answers  are  responsive  to  the  charge, 
that  the  vendor  remained  in  possession  of  the  property,  explaining  the 
nature  of  that  possession  :  and  not  insisting  upon  a  distinct  faciy  by  way 
of  avoidance,  with  which  they  have  not  been  charged  or  interrogated  by 
the  complainant.     "  The  answer  of  the  defendant  is  evidence  for  him,  so 
far  as  it  is  responsive  to  the  call  in  the  bill  for  discovery,  or  connected 
necessarily  with  the  responsive  matter,  or  explanatory  o^  it." — Methodisi 
^'"irch  of  Cincinnati  vs.    Wood,  dth  Hammond's  Rep.  284-5  ;  JDatns 
'r  ling  J  Russel  and  Mylne^  64 ;  Lady  Ormond  vs.  Hutchinson^  I3th 
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Veaey^  53.     We  are  of  opinion  the  defendant's  answers  ought  to  have  been 

submitted  to  the  jury  for  their  consideration,  and   let  them  have  deter* 

mined  what  credit  they  were  entitled  to  ;  and  that  the  court  committed 

error,  by  entirely  excluding  that  portion  of  them  which  explained  the 

nature  and  character  of  the  vendor's  possession  of  the  property  conveyed. 

The  next  ground  of  error  assigned,  is  the  refusal  of  the  court  below  to 

give  the  instructions  prayed  for  by  defendant's  solicitor  to  the  jury,  that 

the  conveyance  of  the  property  in  question  was  not  within  the  provisions 

of  the  act  of  1818  ;  but,  on  the  contrary,  the  court  did  charge  the  convey «• 

ance  by  Philbrick  to  Eastman  was  within  the  provisions  of  that  act. 

The  act  of  1818  affords  a  striking  instance  of  inconsistent  legislation, 

when  we  take  into  consideration  the  title  of   the  act,  the    preamble 

thereto,  and  the  enacting  clause.     It  is  said  by  those  who  profess  to  have 

been  acquainted  with  its  legislative  history,  the   enacting  clause   was 

amended  after  its  introduction  into  the  legislature,  without  the  title  and 

preamble  to  the  act  having  been  amended,  so  as  to  conform  thereto. 

How  this  may  have  been,  we  cannot  say,  as  we  have  no  judicial  evidence 

of  the  fact  now  before  us.     We  are  to  construe  the  act  in  accordance 

with  established  rules.     By  the  enacting  clause  of  the  act,  it  is  declared, 

^*  That  any  person  or  persons,  unable  to  pay  his,  her,  or  their  debts,  who 

shall,  at  any  time  hereafter,  make  any  assignment  or  transfer  of  real  or 

personal  property,  stock  in  trade,  debts,  dues  or  demands  in  trusty  to  any 

person  or  persons,  in  satisfaction  or  payment  of  any  debt  or  demand,  or 

in  part  thereof,  for  the  use  and  benefit  of  his,  her,  or  their  creditor  or 

creditors,  or  for  the  use  and  benefit  of  any  other  person  or  persons,  by 

which  any  creditor  of  the  said  debtor  shall  or  may  be  excluded  from  an 

equal  share  or  portion  of  the  estate  so  assigned  or  transferred,  such  as« 

signment,  transfer,  deed,  or  conveyance,  shall  be  void,  and  considered  in 

law  and   equity  as  fraudulent  against  creditors. — Provided^  netertkeleas^ 

that  nothing  contained  in  this  act  shall  prevent  any  person  or  persons  in 

debt  from  bona  fide  and  absolutely  selling,  and  disposing  of  any  part,  or 

the  whole  of  his,  her,  or  their  estate,  so  the  same  be  free  from  any  tntsi 

for  the  benefit  of  the  seller y  or  any  person  or  persons  appointed  by  him,  her^ 

or  themy 

The  true  meaning  of  a  statute  is  generally  and  properly  to  be  sought 
from  the  body  of  the  act  itself. — 1  Kent^s  Com.  461.     The  great  difficul- 
ty which  has  been  felt  in  the  minds  of  some  in  the  construction  of  this 
statute,  it  is  believed,  has  been  in  giving  too  much  attention  to  the  title 
and  preamble,  without  carefully  examining  the  enacting  clause.     The  ti- 
tle of  the  act  and  the  preamble  are,  strictly  speaking,  no  parts  of  it.     It 
is    true  they  may  assist  in  removing  ambiguities  where  the  intent  is  not 
plain,  but  where  the  words  of  the  enacting  clause  are  clear  and  positive, 
recourse   must  not  be  had  to  either  of  them. — 1  Kent^s  Com.  460,  461. 
The  Untied  Stales  vs.  Fisher^  2  Cranch  .Rep,  358 ;  Crespigny  vs.  Witte- 
nour,  4/A    Term  Rep,  793.     What  conveyances  does  the  enacting  clause 
of  the  act  declare  shall  be  null  and  void,  and  fraudulent  as  against  credit 
tors  ?     Such  conveyances  only  as  shall  be  made  by  persons  unable  to  pay 
their  debts^  in  trusty  ^c.     In  order  to  make  the  conveyance  void  within 
the  meaning  of  the  statute,  there  must  be  a  trust  created  for  the  benefit 
of  the  pftf^y  making  the  conveyance,  or  for  the   benefit  of  some  person 
annointed  by  him.     This  is  manifest  from  the   proviso  in  the  act.     ^" 
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order  to  remove  all  doubt  as  to  the  right  of  persons  unable  to  pay  their 
debts,  to  make  a  bona  fide  and  absolute  sale   of  their  property,  it  is  ex- 
pressly declared :  nothing  contained  in  this  act  shall  prevent  any  person 
or  persons  in  debt,  from  bona  fide  and  absolute  selling  and  disposing  of 
any  part  or  the  whole  of  his,  her,  or  their  estate,  so  (he  same  be  free  from 
any  trust  for  the  benefit  of  the  seller^  or  any  person  appointed  by  him^  her  or 
them.     It  was  against  assignments,  transfers,  and  conveyances  made  by 
persons  unable  to  pay  their  debts,  in  trust  for  the  benefit  of  the  seller, 
whether  secret  or  otherwise,  this  statute  was  directed  ;  not  against  those 
who  were  unable  to  pay  their  debts,  but  who  made  an  absolute  and  bona 
fide  sale  of  their  estate.     Such,  it  is  believed,  has  been  the  contempora- 
neous construction  given  to  the  statute  by  our  courts ;  there  may  have  been 
some  exceptions,  it  is  true,  but  w6  speak  of  the  general  current  of  deci- 
sions.    In  June,  1834,  the  Judges  of  the  Superior  Courts  held  a  conven- 
tion at  Milledgeville  for  the  purpose  of  discussing  and  settling,  so  far  as 
they   could   do,  under  our  then  imperfect  system,  such    difficult    and 
doubtful  questions  as  the  judges  of  their  respective  circuits  might  think 
proper  to  present.  Judge  Crawford,  from  the  Northern  circuit,  presented 
this  same  question,  growing  out  of  the  assignment  made  by  Sims,  Williams 
and  Woolsey,  of  Augusta,  to  secure  certain  favorite  creditors.     All  the 
judges  of  the  State  at  that  time  were  present,  and  concurred  in  the  opin- 
ion (with  one  exception)  that  a  debtor  in   failing  circumstances  could 
make  an  absolute  and  bona  fide  sale  of  his  property  to  a  creditor,  provided 
there   was  no  trust  created  for  the  benefit  of  the  seller.     The  Legisla- 
ture appear  to  have   been   satisfied  with  the   construction  given  by  the 
courts  to  this  statute,  inasmuch  as  no  attempt  has   been  made  to  control 
such  construction  by  any  legislative   action.     Indeed,  we  think   such  a 
construction  is  best  adapted   to  the  condition  and  habits   of  our  people. 
If  persons  in  debt  were  prohibited  from  making  an  absolute  and  bona  fide 
sale  of  their  property  to  a  creditor  or  other  person,  it  would  oftentimes 
greatly  embarrass,  if  not  wholly  ruin  them.     We  are,  therefore,  of  the 
opinion,  a  debtor  in  insolvent  circumstances  may  make  an  absolute  and 
bona  fide  sale  of  his  property  to  a  creditor  in  payment  of  a  bona  fide  pre- 
^  existing  debt,  or  to  any  other  person,  without  such  sale  being  obnoxious 
to  the  provisions  of  the  act  of  1818,  so  there  is  no  trust  reserved  for  the 
benefit  of  the  seller.     It  appears,  from  the  record  in  this  case,  the   sale 
from  Philbrick  to  Eastman  was  absolute,  and  the  purchase-money  proved 
to   have   been   paid    by  Eastman.     There  was  no  evidence  of  any  trust 
reserved  for  the  benefit  of  Philbrick,  within  the  intent  and  meaning  of  the 
statute  of  1818.     It  was  insisted  on  the  argument  that  the  stipalalion  be- 
tween Eastman  and  Philbrick,  that  the  debt  due  Stone's  children,  and  the 
debt  due  Mrs.  Abbott,  should  be  paid  out  of  the  purchase-money  by  East- 
man, was  evidence   of  a  trust  within  the  meaning  of  the  act.      These 
debts  were  admitted  to  be  bonafide^  and  due  the  parties  by  Philbrick. 
Instead  of  paying  the  money  into  Philbrick's  hands,  for  him    lo  take  up 
his  notes  due  Stone's  children  and  Mrs.  Abbott,  Eastman  pays  sto  much 
of  the  purchase-money  as  is  requirnd  to  take  up  the  notes,  to  the  parties 
holding  them,  takes  them  up,  and  delivers  them  to  Philbrick  in  payment 
'^'  the  property  purchased.     We  see  nothing  in  this  arrangement  afibrd- 
^e  least  evidence  of  a  trust,  or  calculated  to  impeach  the  fairness  of 
nsaction.      We  are,  therefore,  unanimously*  of  the  opinion  the 
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court  should  have  given  to  the  jury  the  instructions  prayed  for  by  the  de- 
fendant's solicitors,  and  that  it  committed  error  in  refusing  to  do  so,  and 
in  giving  the  contrary  instruction.  Let  the  judgment  of  the  court  beiow 
be  reversed,  and  a  new  trial  granted. 


No.  23. — Andrew  Girtman,  plaintiff  in  error,  vs.  The  Central 
Railroad  and  Banking  Company  of  Georgia,  defendants 
in  error. 

The  art  of  1843,  amendatory  of  the  act  of  23d  December,  1840,  to  define  the  liabil- 
itieii  of  the  several  railroad  companies  in  Georgia,  for  the  loss  of  stock  killed  or 
wounded  by  the  running  of  cars  or  locomotives,  on  their  roads,.and  to  regulate  the 
mode  of  proceeding  in  such  cases,  is  prospective  in  its  operation,  and  cannot  be 
applied  to  cases  arising  anterior  tojta  passage. 

Before  the  enactment  of  said  statute,  the  Justices'  Courts  had  no  jurisdiction  in  any 
case  sounding  in  damages,  for  any  trespass  on  the  person  or  property. 

This  was  a  suit  originally  brought  in  a  Justice's  Court  by  the  plaintiff 
in  error,  against  the  defendants  for  the  recovery  of  damages  for  stock 
alleged  to  have  been  killed  on  the  railroad  by  defendants'  cars  running 
over  them,  anterior  to  the  enactment  of  the  statute  of  1843,  entitled  '^  An 
act  to  amend  an  act  to  define  the  liabilities  of  the  several  railroad 
companies  in  this  State,  for  the  loss  of  stock  killed  or  wounded  by  the 
running  of  cars  or  locomotives  on  their  roads,  and  to  regulate  the  mode 
of  proceedings  in  such  cases,  assented  to  23d  December,  1840,  and  for 
other  purposes." 

To  which  suit  the  defendants  in  error  pleaded,  by  way  of  exception, 
that  the  Justice's  Court  had  no  jurisdiction  in  the  case,  the  action  sounding 
in  damages;  that  the  Justice's  Court  was  not  a  court  of  record;  that 
the  defendants  in  error  could  only  sue  or  be  sued  in  a  court  of  record, 
under  their  charter  ;  that  the  above-recited  act  of  1843  was  unconstitu- 
tional and  void,  so  far  as  it  authorized  suits  against  the  defendants  in 
*  error  in  a  Justice's  Court,  which  said  exceptions  were  overruled,  and  judg- 
ment rendered  for  the  plaintiff  for  $11.44  and  cost,  from  which  the  de- 
fendants in  error  appealed,  and  upon  the  trial  before  a  jury  in  the  Justice's 
Court,  a  verdict  was  rendered  in  favor  of  the  plaintiff  in  error  for  $8 
and  cost.  Whereupon  the  defendants  in  error,  by  writ  of  certiorari,  carried 
up  said  case  to  the  Superi6r  Court  of  the  county  of  Chatham  ;  and  after 
argument  of  counsel  for  the  parties,  his  Honor  Judge  Fleming  took 
time,  to  advise  and  consider  of  the  said  case,  and  of  the  questions  involved 
therein ;  and  on  the  10th  day  of  March,  1846,  pronounced  his  decision, 
sustaining  the  said  exceptions,  and  setting  aside  the  proceedings  in  the 
Justice's  Court :  To  wnich  the  plaintiff  in  error  excepted,  and  assigns 
for  error — 

1st.  The  court  below  erred  in  deciding:  that  the  Justice's  Courts  of  this 
State  were  not  courts  of  record. 

2d.  The  court  below  erred  in  holding  that  the  Central  Railroad 
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Banking  Company  of  Georgia,  was  not  liable  to  be  sued  in  a  Justice's 
Court. 

3d.  And  the  court  below  erred  in  deciding  that  the  aforesaid  act  of 
1 843  was  unconstitutional  and.  void,  so  far  as  it  authorized  suits  against 
the  defendants  in  error  in  the  Justices'  Courts. 

MuLFORD  Marsh,  for  the  plaintiff  in  error. 

The  original  action  was  in  the  Justice's  Court  to  recover  damages  for  stock  kill- 
I  ed  by  the  cars  on  the  Central  Railroad.    Judgment  for  plaintiff,  and  certiorari  to 

J  Superior  Court,  upon  the  grounds  stated  in  petition,  and  now  to  this  court,  on 

error. 

Ist.  That  justices'  courts  are  not  courts  of  record,  so  held  by  the  Superior 
Court,  when  plaintiff  contends  they  are  courts  of  record,  having  by  statutes  power 
to  fine  and  imprison. — Prin.  Dig.  504;  508. 

And  they  have  extensive  criminal  jurisdiction,  in  all  cases,  over  free  persons  of 
color  or  slaves,  not  extending  to  life  or  limb. — Prin.  Dig.  789,  790. 

Any  court  having  power  to  fine  and  imprison,  is  a  court  of  record.  So  express* 
ly  laid  down  by  Blactcstone,  3  vol.  24,  25 ;  Doc.  Ab.  101. 

In  the  case  of  Groenvelt  vs.  Burwell,  (1  Salk.  200,)  the  court  held  that  a  Cor- 
poration Court  of  Physicians  of  London,  was  a  court  of  record,  because  they  had 
power  to  fine  and  imprison  ;  and  this  is  the  true  test  of  courts  of  record,  and  not 
the  enrolling  the  proceedings. 

The  Circuit  and  District  Courts  of  the  United  States  are  courts  of  record,  and 
yet  the  proceedings  are  not  enrolled ;  they  are  filed,  but  not  enrolled.  Now,  if 
enrolling  be  the  test,  these  courts  are  not  courts  of  record. 

The  judgments  of  justices'  courts  have  equal  dignity  with  those  of  superior 
courts. — Prin.  Dig.  507.  Now,  how  do  we  prove  a  judgment  from  one  of  the 
superior  courts?  By  an  exemplification  of  the  record,  the  record  proves  itself. — 
3  mk.  Com.  24.  And  are  not  those  of  the  justices'  courts  proven  in  the  same 
manner  ?    If  not,  do  we  not  destroy  their  dignity? 

Again,  they  are  put  expressly  upon  the  same  footing  as  to  a  claim  of  any  money 
received  of  any  omcer,  from  sale  of  defendant's  property. — Act  13,  Dec.  1810; 
Prin.  Dig.  435. 

Suppose  a  sale  had  taken  place  by  a  sheriff,  and  the  money  be  claimed  by  the 
judgment  of  the  Superior  Court,  and  judgment  from  a  justice's  court;  both  being 
equal  in  dignity,  and  entitled  to  the  same  claim  for  the  money,  if  of  equal  date, 
how  will  we  prove  the  judgments,  one  by  the  record,  which  cannot  be  gainsayed, 
and  permit  the  other,  of  equal  dignity,  to  be  disputed  ?  Equal  of  rank,  of  eleva- 
tion, and  yet  not  equal. — 3  Blk.  Com.  25. 

In  England,  justice's  courts  are  courts  of  record. — 2  Bac.  Abr.  101. 

I  shall  consider, the  3d  and  4th  points  together 

That  the  words  of  the  charter,  **  to  sue  and  be  sued,  plead  and  be  impleaded  in 
courts  of  record,"  are  not  words  of  grant,  and  convey  no  exclusive  privileges. 

The  power  of  suing  and  being  sued  are  the  incidents  of  every  corporation,  and 
belong  to  them  as  soon  as  created. — 2  Kent  Com.  224 ;  1  Blk.  Com.  475. 

This  is  fully  recognized  and  laid  down  by  the  court  in  the  case  of  Freehoiders 
of  Sussex  vs.  Strader,  3  Harrison  Rep.  117. 

In  this  case,  the  court  held  these  words  surplusage ;  and  so  in  the  case  at  bar, 
strike  out  these  words,  and  the  company  have  all  their  chartered  rights. 
^  These  words  are  only. affirmative  of  the  common  law ;  and  necessarily  imply 
no  negative,  and  are  not  to  be  construed  to  take  away  any  common-law  right. 
And  one  of  the  common-law  rights  which  belongs  to  the  public  is  that  of  suing 
the  corporation  in  any  court  having  jurisdiction  of  the  subject  matter  of  the  suit. 

This  principle  is  fully  laid  down  by  the  court  in  the  following  cases:  Critten- 
vs.  Wilson^  5  Cowen,  165. 
'  court,  speaking  of  the  statute  in  that  case,  says:  "  The  act  is  not  couched 
Ive  terms.  The  remedy  which  it  prescribes  is  cumulative  mereJy,  and  not 
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^xclasive."    So  the  words  used  are  only  those  implied,  and  not  exdosive. — 6 
Bac.  Ab.  388 ;  Melody  vs.  Reab,  4  Mass.  Rep.  472. 

The  words  may  or  shaU^  when  used  in  a  statute,  are  imperatiue  oidy  vhen  the 
pMic  interest  requires. — Malcomb  ts.  Rogers,  5  Cofren,  188. 

This  being  a  private  corporation,  the  charter  is  not  to  be  construed  to  take  away 
any  common -law  eight  of  others.  This  rule  is  laid  down  in  Coolidge  vs. 
fVtIliams,  4  Mass.  Rep,  143-44;  Sprague  vs.  Birdsall,  2  Cotcen  Rep.  419. 

la  this  case,  the  court  says :  *'  In  the  construction  of  statutes  made  in  favor  of 
corporations  or  particular  persons,  and  in  derogation  of  common  law  right,  care 
should  be  taken  not  to  extend  them  beyond  their  expfcsss  words  or  their  clear  im- 
port.— Savage,  Ch.  J. 

Do  the  words  in  the  charter  clearly  import  that  the  public  can  only  sue  the 
Company  in  the  Superior  and  Inferior  Court,  and  that  it  can  sue  a  citizen  in  those 
Coirts  for  $5,  and  collect,  $12  50  for  costs  ?  Is  such  the  clear  meaning  of  the 
charter  ?    Would  not  such  a  construction  be  monstrous  ? 

It  is  a  maxim  of  the  law,  that  an  affirmative  statute  does  not  take  away  a  com- 
mon-law right. — 6  Bac.  Ab.  376. 

Statutes  are  to  be  construed  in  reference  to  the  common  law. — 1  Kent  Com.  433. 
In  Wjlbwr  vs.  Crane.^13  Pick.  290. 

This  court,  speaking  of  the  construction  of  a  statute,  says :  **  The  rules  of  the 
common  law  are  not  to  be  changed  by  doubtful  construction." 

Jm  the  construction  of  statutes,  this  court  has  adopted  the  rule  lam  contending 
for  in  the  case  of  Doe  ex  dem.  Tniiuck  et  al.  vs.  Peeples  et  al.  (Ante,  1  to  6.) 

But  the  statutes  of  1840  and  1843  are  remedial  statutes,  and  relate  entirely  to 
the  remedy  of  the  public  against  railroad  companies  for  stock  killed  upon  their  roads. 
And  a  statute,  changing  the  remedy,  unless  by  the  burthens  imposed  it  renders 
the  remedy  useless,  is  not  a  violation  of  the  Constitution  of  the  United  States,  as 
it  impairs  no  contract.    What  portion  of  the  charter  is  violated  by  those  statutes  ? 
—can  the  court  put  its  finger  upon  it  ?    The  statute  permits  the  corporation  to  be 
Bued*  so  does  the  charter,  and  the  statute  of  1843  permits  suit  where  the  damages 
are  less  than  $30,  in  a  Justice's  Court  in  the  district  where  the  president  resides. 
What  words  of  the  statute  prohibit  this,  and  what  right  is  taken  away  by  this 
statute  ? — Charles  River  Bridge  vs.  The  Warren  Bridge,  11  Peters,  pp.  544,  545, 
546 ;  Salterlee  vs.  Mattheicson,  2  Peters,  411,  412,  413;  Bronson  vs.  McKinzie, 
1  How.  315  ;  and  see  Justice  M Lean's  opinion^  325, 328,  332  ;  Story  on  ttie  Con- 
stitution, vol.  3  pages  250,  351,  sec.  1379. 

But,  in  cases  of  doubt,  the  court  should  always  hold  the  law  constitutional. 
The  presumptions  are  always  in  its  favor,  and  it  should  never  be  set  aside,  un- 
less in  cases  entirely  free  from  doubt. 

This  is  a  rational  rule ;  for  the  Legislature  enacts  the  laws  under  an  oath  to 
support  the  constitution,  and  the  great  object  of  the  veto  power  in  the  executive 
is  to  preserve  the  constitution  from  violation  by  hasty  legislation,  and  he  sanc- 
tions the  laws  under  a  like  oath  to  support  the  constitution. 

The  following  cases  fully  support  the  principle. — Cooper  vs.  Tdfair,  4  Bal- 
lad Rep.  14  ;  (1  Cond.  Rep.  21 1.) 

In  this  case,  Washington,  Justice  says:  "The  presumption,  indeed,  must  al- 
ways be  in  favor  of  the  validity  of  the  laws,  if  the  contrary  is  not  clearly  demon- 
strated." 

Can  any  one  say  that  it  is  clearly  demonstrated  in  the  charter  that  the  corpora- 
tion cannot  be  sued  in  any  court  having  jurisdiction  of  the  subject  matter  of  suit  ? 
And  in  the  same  case  Patterson,  J.  says:  **To  authorize  this  court,  (the  Su- 
nreme  Court  of  the  U.  S.)  to  pronounce  a  law  void,  it  must  be  a  clear  and  une- 
auirocsl  breach  of  the  Constitution,  not  a  doubtful  argumentative  implication.** 
What  language  can  better  suit  this  case  ?   To  declare  the  act  of  1843  void, 
ould  be  a  doubtful  implication. 
^  I  now  submit  to  the  court  whether  I  have  not  shown,  by  authority  which  this 
_*  yf\]i  recognise  and  sanction, 
1  L  That  the  Justices*  Courts  of  this  State  are  inferior  courts  of  record. 
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2(1.  That  the  words"  sue  and  be  sued,  &c,  in  courts  of  record,"  in  the  charter 
of  the  defendant,  are  not  words  of  grant 

3d.  That  they  are  merely  affirmative  of  the  common  law. 

4th.  That  the  acts  of  1640  knd  1843,  defining  the  liability  of  railroad  com- 
panies, are  remedial  and  constitutional. 

And  lastly.  That  the  presumption  is  always  in  favor  of  the  constitutionality  of 
a  law,  and  that  the  plaintiflfis  entitled  to  the  judgment  of  this  court,  reverein^  the 
judgment  of  the  Superior  Court  of  Chatham  county,  and  dismissing  the  cerUoiaxi 
granted  by  that  court  in  this  case. 

Robert  M.  Charlton,  representing  Cohen,  for  defendants  in  error. 
By  the  Court — Warner,  Judge.  ^ 

The   plaintiff  instituted  his  action   in  the   Justices'  Court,  to  recover 
damages, from  the  defendants  for  killing  his  stock  with  their  railroad  car«. 
It  appears  from  the  record  in  this  case,  the  stock  was  killed  before  the 
passage  of  the  act  of  1843.      Before  the  passage  of  the  statute  of  1843, 
Justices  of  the  peace  had  no  jurisdiction  to  try  cases  sounding  in  damages, 
for  any  trespass  on  the  person  or  property  of  the  plaintiff. — Pfin.  DtJ* 
432-3.      The  act  of  1843  was  intended  to   operate  prospectively^  as  w 
apparent  from  its  terms;  and  to  give  parties  injured,  the  right  to  sue  in 
justices'  courts  for  damages  done  their  stock  by  the  railroad  companies 
subsequent  to  its  passage.     The  stock  of  the  plaintiff  in  this  case  having 
been  killed  be/ore  the  enactment  of  this  latter  statute,  the  justice's  court 
had  no  jurisdiction  to  maintain  the  suits  against  the  defendants  to  recover 
damages  therefor ;  consequently  we  are  of  the  opinion  the  jud^ent  of 
court  below  should  be  affirmed  on  that  ground.     This  view  of  the  ques- 
tion renders  it  unnecessary  for  us  to  express  any  opinion  *as  to  the  other 
grounds  taken. 

Let  the  judgment  of  the  court  below  be  affirmed. 


No.  24. — John  E.  Davis,  Sheriff,  Joseph  Jones,  Charles  West, 
RoswELL  Kino,  Trustees,  &c.,  and  Edward  Stii^ss,  plaintiffs 
in  error,  vs.  George  W.  Anderson  and  Brother,  defendants 
in  error. 

Although  a  security  on  appeal  is  interested,  by  reason  of  his  suretyship,  and  therefore 
incompetent  as  a  witness  for  the  appellant, — ^yet  bis  competency  may  be  restored, 
by  the  subatitution  of  another  security  in  his  place,  under  an  order  of  the  court, 
taken  for  that  purpose,  which,  for  the  advancement  of  justice,  the  court  ought  to 
permit  upon  application.    The  refusal  to  allow  it  is  error. 

The  motion  for  substitution  being  made  by  the  parties,  for  their  benefit,  they  could  not 
take  advantage  of  it :  And  the  order  of  the  court,  entered  upon  the  minutes,  would 
make  the  record  sufficiently  intelligible. 

A  mortgage  would  be  obnoxious  to  the  proTisions  of  the  act  of  lS18(a)  and  void,  if 
used  as  an  instrument  of  fraud,  for  the  purpose  of  securing  to  the  mortgagor  a  sc<ret 
trust,  or  benefit,  within  the  intent  and  meaning  of  said  act. 

But  a  mortgage,  executed  by  a  debtor,  in  insolvent  circumstances,  to  a  creditor,  to 


For  the  statute  of  1818,  see  Eastman  and  PhUbriek  vs.  JkfcJtizim.    Ante. 
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secure  the  paymeDt  of  a  bona  fide  pre-exisliDg  debt,  is  not  per  ae  fraudulent,  a« 
against  creditors. 

A  mortgage  in  Georgia,  is  nothing  more  than  a  security  for  the  payment  of  a  debt; 
and  the  title  to  the  mortgaged  property  remains  in  the  mortgagor,  until  foreclosure 
and  sale,  in  the  manner  pointed  out  by  statute. 

This  was  a  bill  in  equity,  tried  before  Judge  Fleming,  in  Chatham  Su- 
perior Court,  January  Term,  1846.     The  bsli  was  instituted  at  the  in- 
stance of  the  defendants  in  error  against  the  plaintifis,  charging  that  on  or 
about  the  2d  day  of  June,  1840,  the  complainants  advanced  to  Edward 
Stiles,  at  his  request,  the  sum  of  $2,125  86,  and  took  his  note  for  the 
same,  payable  on  the  first  day  of  December  thereafter  wards :  that  on  the 
30tlf  of  that  month  he  paid  them  on  said  note  $592  01,  and  subsequently 
on  the  20th  of  February,  1841,  the  further  sum  of  $89  75,  leaving  still 
due  and  unpaid  the  sum  of  $l,47f)  26;  that  the  complainants,  having 
ascertained  that  said  Edward  was  greatly  embarrassed  in  his  circum- 
stances, and  believing  him  to  be  insolvent  and  unable  to  pay  his  debts,  in- 
stituted suit  against  him  for  said  balance  in  the  Inferior  Court  of  said 
county  of  Chatham,  returnable  to  May  Term,    1842,  of  said  Inferior 
Court ;  and  at  the .  January  Term,  1843,   recovered  judgment  against 
htm  therefor,  with  interest  and  cost,  and  from   which  execution  was 
issued.     That  about  the  19th  of  April,  1842,  and  but  a  few  days  after  the 
commencement  of  said  suit  by  the  complainants,  the  said  Edward  being 
in  failing  circumstances,  and  unable  to  pay  his  debts,  as  they  believed, 
executed  to  Joseph  Jones,  Charles  West,  and  Roswell  King,  junior,  (three 
of  the  plainti£&  in  error,)  as  trustees  of  Caroline  Clifford  Stiles,  a  mort- 
gage oi  nine  negro  slaves,  to  secure  the  pityment  of  three  notes,  bearing' 
date  the  1st  of  January,  1836,  and  payable  respectively  at  one,  two,  and 
three  years  after  date  thereof,  and  the  interest,  which  up  to  that  time  had 
accrued,  being  debts  long  antecedent  to,  and  not  contracted  at  the  time 
of  the  execution  of  said  mortgage.     That  said  mortgage  was  executed  in 
the  county  of  Chatham  aforesaid,  and  having  been  made  and  executed  by 
the  said  mortgagor  to  secure  debts  long  antecedent,  and  at  a  time  when 
he  waa  unable  to  pay  his  debts,  with  interest,  io  prefer  the  said  morU 
gageesj  and  to  exclude  the  other  creditors  of  the  said  mortgagor  from  an 
equal  share  or  portion  of  the  estate  so  assigned^  transferred  and  mortgaged y 
and  said  mortgage  containing  a  condition  that  the  surplus  of  moneys  arising 
from  the  sale  of  said  negroes^  after  paymeiit  of  said  notesy  amounting  to 
^798  98  principal^  besides  interest  and  charges^  should  be  returned  to  the 
said  mortgagor y  being  a  trust  infator  of  Atm,  the  said  Edwardj  was  under 
the  laws  of  Georgia  aforesaid  null  and  void,  and  considered  in  law  and 
equity  as  fraudulent  against  creditors.     Notwithstanding  which,  the  said 
trustees  caused  the  said  mortgage  to  be  foreclosed  at  the  February  Term, 
1843    of  the  Superior  Court  of  the  said  county  of  Chatham,  and  execu- 
tion to  be  issued  thereon,  and  required  the  said  John  K.  Davis,  sheriff  of 
aid  county,  (one  of  the  plaintifis  in  error,)  to  sell  said  nine  negroes,  so 
"11  o-allv  mortgaged,  under  the  execution  issuing  from  said  foreclosure  in 
*   ^*^    Jf  gaid   mortgagees,  and  to  pay  over  the   proceeds  of  said  sale  to 
'%  rnortffaff®®^»  ^^^  trustees  aforesaid ;  and  the  said  sheriff  proceeded  to 
**ii      'd  leaves,  and  holds  in  his  hands,  as  sheriff,  a  large  sum  of  money, 
sell  sal  proceeds,  which  are  claimed  under  the  aforesaid  illegal  mort^ 

being  ^^^yjL^if^A  as  aforesaid.     That  the  complainants  had  requestr 
gage,  no  lov^z  ^^ 


J78  SUPREME  COURT  OF  GEORGIA, 


Davii  et  al.  v«.  Andenon  et  aJ. 


said  trustees  to  desist  from  their  said  claim,  founded  upon  said  iHegai 
mortgage,  and  to  permit  the  complainants,  with  other  judgment  creditors 
of  theTaid  Edward,  to  share  pro  rata  the  said  proceeds,  and  to  permit  the 
said  John  E.  Davis,  sheriff  as  aforesaid,  to  retain  said  proceeds,  to  be  ap- 
plied to  the  payment  of  said  judgments,  &c.  ;  and  concluded  with  a 
prayer  for  injunction,  and  for  a  decree  directing  said  proceeds  to  be  paid 
over  to  the  judgment  creditors,  wholly  disregarding  the  claims  set  up  un- 
der  the  said  mortgage,  and  for  general  relief,  &c. 

The  plaintiffs  in  error,  who  were  defendants  m  said  bill,  answered,  ad- 
mitting  the  sale  of  the  negroes  under  the  mortgage  Ji. /a.,  and  the  pro- 
ceeds of  the  sale  held  up  in  the  hands  of  the  sheriff,  except  so  much 
thereof  as  was.  necessary  to  pay  costs,  and  an  execution  older  tha*  tne 
mortgage  :  the  balance  left  on  band  being  $1,017  73.  Divers  execu- 
tions  against  said  Edward  Stiles,  besides  the  mortgage  j^ /a.,  were  in  the 
hands  of  the  said  sheriff,  unsatisfied ;  and  it  appeared  that  he  bad  do 
other  property  at  the  time  of  the  levy,  except  the  mortgaged  negroes. 

The  said  Edward  Stiles,  answering  the  bill,  stated  that  he  had/  morl- 
eaged  to  the  defendants  in  error,  to  secure  the  payment  of  their  said  debt, 
a  tract  of  land  in  the  county  of  Bryan,  of  five  hundred  acres  first  quality 
inland  swamp,  called  '' Crow-lane,"    with  the  improvements  thereon, 
worth,  as  he  believed,  three  thousand  dollars  at  the  time  of  Ki^»ng/')f 
mortgage  in  1841 ;   and  at  the  time  of  his  answer  it  was  worth  $2,000. 
That  said  mortgage  had  never  been  foreclosed,  and  remained  of  force  and 
effect,  and  was  the  oldest  lien  against  him.     That  sometime  in  the  year 
1836  he  purchased  a  plantation  called  "  Selina,"  in  the  county  of  Bryan, 
from  said  trustees,  and  gave  a  mortgage  upon  it  to  secure  the  purchase- 
money.     In  April,  1842,  the  said  Edward,  being  desirous  of  disposing  oi 
said  plantation,  proposed  to  said  trustees,  or  their  agent,  to  give  up  the 
mortgage  thereon,  and  that  he  would  substitute  in  its  stead  a  mortgage  ob 
the  nine  negro  slaves  referred  to  in  said  bill,  the  amount  of  the  notes  and 
the  interest  accrued  thereon  being  then   nearly  twelve  hundred  dollar*, 
which  was  accepted,  and  the  mortgage  on  the  negroes  aforesaid  was  ex- 
ecuted and  delivered.      That  at  the  time  of  executing  said  mortgage  He 
was  solvent,  and  able  to  pay  his  debts  with  his  property  at  a  fair  valua- 
tion.    That  said  mortgage  was  executed  in  good  faith,  and  with  no  view 
of  excluding  any  one  of  his  creditors  from  a  fair  and  just  participation  ol 
his  estate,  which  he  believed  to  be  ample  for  the  payment  of  his  debts  at 
a  fair  valuation ;  nor  did  he  have  any  view  of  securing  to  himself  any 
benefit  by  way  of  trust,  to  the  exclusion  of  his  other  creditors,  for  any 
surplus  remaining  after  satisfaction  of  said  mortgage  to  the  trustees;  That 
he  had  no  intention  to  prefer  one  of  his  creditors  to  another,  or  to  reserve 
any  trust  to  himself,  to  the  exclusion  of  his  creditors. 

The  answer  of  the  trustees  corroborated  that  of  the  said  Edwaid 
Stiles  as  to  the  mortgage  on  the  place  called  Selina,  and  the  consideration 
therefor,  and  the  circumstances  under  which  the  same  was  given,  and 
the  substitution,  in  its  stead,  of  the  mortgage  upon  the  nine  slaves,  and 
the  reasons  therefor :  They  stated  that  the  whole  matter  on  the  part  of 
the  trustees  was  conducted  by  the  Reverend  Joseph  C.  Stiles,  the  hus- 
band and  father  of  their  cesini  que  trusfSy  who,  they  believed,  had  no 
ign  whatever  to  defraud  any  of  the  creditors  of  the  said  Edvard 
es  in  the  said  transaction  ;  they  had  no  knowledge  at  the  time  of  the 
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execution  of  the  mortgage  on  the  slaves,  that  the  said  Edward  Stiles 
was  in  failing  circumstances.  They  denied  the  fraudulent  trust  charged 
in  the  bill,  and  insisted  that  the  condition  embraced  in  the  mortgage, 
which  entitled  said  Edward  to  any  surplus,  was  not  such  a  trust  as  was 
contemplated  by  the  statute,  because  without  such  condition  the  said  Ed> 
ward  would  have  been  entitled  by  law  to  any  such  surplus. 

Upon  the  trial  of  said  bill  in  the  court  below,  the  solicitors  for  the 
plainti&  in  error  offered  Benjamin  Edward  Stiles  as  a  witness,  who  was 
objected  to  on  the  ground  of  interest;  which  objection  being  overruled, 
and  the  witness  examined,  it  was  subsequently  discovered  that  the  said 
witness  was  a  surety  of  the  plaintiffs  in  error  on  their  appeal  bond  in  the 
case,  and  the  objection  was  again  renewed  on  this  ground  : — ^their  counsel 
contended  that  the  objection  came  too  late,  which  being  overruled  by  the 
court,  they  moved  to  substitute  another  surety  in  the  place  of  the  wit- 
ness, but  the  presiding  judge  decided  that  the  appeal  bond  could  not  be 
altered  for  that  purpose ;  that  it  would  not  then  be  the  bond  which  had 
been  filed,  and  the  appeal  would  be  filed  without  bond  within  the  time 
prescribed  by  Jaw.  Whereupon  the  counsel  for  the  plaintiffi  in  error 
excepted. 

The  counsel  for  the  plainttfi&  in  error  then  submitted  to  the  court  that 
a  mortgage  was  not  such  an  assignment,  transfer,  or  conveyance  in  trust 
as  was  intended  and  embraced,  under  and  by  the  provisions  of  the  act 
of  Georgia  of  1818,  to  prevent  fraudulent  conveyances,  to  deprive  credi- 
tors from  an  equal  distribution  of  an  insolvent's  estate,  and  that  under  the 
laws  of  Georgia,  a  mortgage  was  but  a  security  for  a  debt,  and  did  not 
change  the  ownership  of  the  property :  And  the  presiding  judge  decided, 
and  so  charged  the  jury,  that  a  mortgage  was  such  an  instrument  as  was 
embraced  under  the  said  act,  if  made  under  the  circumstances  stated  in 
said  act,  to  bring  it  within  its  operation.     To  which  the  counsel  for  the 
plaintiffii  in  error  excepted. 

The  counsel  for  the  plaintiflb  in  error  then  submitted  to  the  court,  that 
if  a  mortgage  was  an  instrument  embraced  under  the  act  of  1818,  it  could 
only  be  so,  when  made  by  an  insolvent  to  secure  an  antecedent  debt,  under 
the   apprehension  and  in  expectation  of  immediately  winding  up,  and 
with  the   intent  and  motive  to  give  a  fraudulent  preference ;  and  the 
said  court  decided,  and  so  charged  the  jury,  that  if  the  party  was  insolvent 
at  the  time  the  mortgage  was  made,  it  was  within  the  act,  although  neither 
the  mortgagor  nor   mortgagee  knew  of  such  insolvency  at  the  time  ;  and 
althou<»'h  they  did  not  act  under  the  motive  or  with  the  intent  to  give  a 
fraudulent  preference,  and  although  the  mortgagor  was  wound  up  by  ex- 
ecutions twelve  months  after  the  date  of  the  mortgage,  provided  that  the 
iury  should  be  satisfied  that  the  mortgage  was  voluntary,  and  not  forced  by 
the  vi<^ilant  creditor.     To  which  the  counsel  for  the  plaintiffs  in  error  ex- 

In  behalf  of  the  plaintiff  in  error  it  was  proved  on  the  said  trial  that  in 
1836  the  said  trustees  sold  to  the  said  Eward  Stiles  a  tract  of  land  in  Bryan 

untr  called  Selina,  for  ($800)  eight  hundred  dollars,  and  took  three 
^  missory  notes,  bearing  interest,  in  payment ;  and  to  secure  which  notes 
^h        id  trustees  took  a  mortgage  from  the  said  Edward  Stiles,  the  vend^ 

«1fo  flftid  Selina  plantation;  that  in  the  same  year  the  said  Edr 
c!-i      i.xchanffed  the  said  plantation  for  another  with  Alexander  St- 

ho  had  knowledge  of  the  mortgage,  and  under  an  agreement  by 


180  SUPREME  COURT  OF  GEORGIA, 

Davis  et  al.  vt.  Andenoa  et  al. 


Stiles  to  procure  the  removal  and  cancellation  of  said  mortgage;  that  in 
April,  1842,  upon  the  arrival  of  the  said  Joseph  C.  Stiles  into  Georgia 
from  Kentucky,  he  being  the  husband  and  father  of  the  cestui  que  trusts 
of  the  Selina  plantation,  the  said  Edward  Stiles  arranged  with  him,  by  the 
consent  of  the  said  trustees,  to  substitute  a  new  mortgage  upon  nine  slaves, 
to  secure  the  said  notes  and  interest,  in  the  place  of  the  mortgage  on  Selina, 
which  new  mortgaore  being  taken,  the  old  mortgage  on  Selina  was  given 
up  to  the  said  Edward  Stiles ;  and  the  counsel  for  the  plaintiffs  in  error 
thereupon  submitted  to  the  court  that,  under  these  facts,  the  latter  morl- 
gage  on  the  negroes  could  not  be  within  the  provisions  of  the  act  of  IBIS, 
even  admitting  the  insolvency  of  the  said  Edward  Stiles  at  the  time,  be- 
cause the  relinquishment  of  the  old  mortgage  was  a  present  good  and  va- 
luable consideration  for  the  new ;  and  the  said  court  decided,  and  so  charged 
the  jury,  that  the  new  mortgage  was  for  the  security  of  the  notes,  and  the 
interest  which  had  accrued  from  1836  to  1842,  when  the  mortgage  was 
given ;  that  the  interest  was  a  sum  greater  than  the  value  of  the  SeVina 
plantation  and  mortgage  on  it ;  and  that  so  far  as  the  new  mortgage  was 
given  to  secure  the  interest,  it  was  within  the  statute,  and  so  far  void ;  and 
that  being  void  in  part,  it  was,  by  the  act,  void  altogether.     Whereupon  the 
counsel  for  the  plaintiffs  in  error  excepted. 

Upon  these  several  exceptions  the  error  was  assigned. 

L.  S.  De  Lyon,  for  plaintiffs  in  error. 

In  compliance  with  the  rule  of  the  Supreme  Court,  the  counsel  for  the  ptamuffs 
in  error,  furnish  a  note  of  the  points  or  questions  intended  to  be  made  by  them. 

Ist.  The  plaintiffs  in  error  maintain  that  the  court  erred,  in  allowing  the  objec- 
tion to  the  witness,  Benjamin  Edward  Stiles,  on  the  ground  of  his  being  a  secunty 
on  the  appeal  bond ;  because,  they  say,  that  having  been  put  upon  his  voire  dire, 
and  then  sworn  in  chief,  he  could  not  afterwards  be  objected  to,  on  proof  of 
specific  grounds  of  interest. — Greenleaf  Evid.  470,  471. 

2d.  That  the  court  erred,  in  refusing  toalloA  other  security  to  be  substituted.— 
Greenleaf  Evid.  477;  1  Phil.  Evid.  136,  2  Cow.  rwtes,  270,  and  cases  then 
cited  ;  3  Wend.  376  ;  3  Cott.  257 ;  2  Hawks.  336  ;  8  John.  Rep.  407. 

3d.  That  a  mortgage  is  not  such  a  convevance  as  is  embraced  within  the  act  of 
1818. 

1st.  Because  the  equity  of  redemption  reserved  to  the  mortgagor,  is  not  such  a 
trust  as  is  contemplated  by  the  statute.  It  is  at  all  times  open  to  his  creditors, 
who  may  redeem  or  levy  upon  it. — 2  Kent  Com.  535-6,  n. 

2d.  Because  it  is  but  a  conditional  conveyance,  the  mortgagor  in  Georgia 
remaining  the  owner  of  the  property,  and  the  mortgage  considered  only  aB  &  sew- 
rity  for  the  debt.— 1  Story.  351,  360 ;  Georgia  Decisions,  76. 

3d.  In  £ngland,  the  estate  becomes  absolute  in  the  mortgagee,  upon  condition 
broken.  Not  so  in  Georgia.  The  mortgagor,  here,  is  only  divested  by  )uA\c\«^ 
process — 4  McCord.  Rep.  336.  This  is  expressly  provided  in  New  York  and 
South  Carolina  by  statutes.— 2  Paige,  592 ;  Rice's  Eq.  Rep.  383. 

4th.  The  plaintiffs  in  error  will  further  maintain,  that  if  a  mortgage  be  embraced 
by  the  act,  this  case  is  not  within  it. 

Ist.  Because  indebted,  in  the  act,  means  insolvent. 

This  construction  is  authorized  by  the  construction  of  other  acts,  in  pari  Tnateric' 
for  example,  the  statute  13  Eliz.  ;  Newl.  on  Contracts,  384-85. 

What,  then,  is  technical  insolvency  .'—3  Cranch  Rep.  90, 91 ;  see  1  Peters  S.  C. 

,  439.    When,  then,  may  a  mortgage  be  embraced  ?    When  made  by  an  insoJ- 

in  contemplation  of  an  immediate  winding  up,  with  intent  to  giye  a  fraud u> 
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lent  preference,  (1  Spear's  Eq.  554,)  and  it  must  be  Yo]unXa.Ty\— Douglass,  88,  92; 
1  IVash.  Cir.  Co.  Rep.  34-5  ;  American  Jurist ^  1  vol.  197,  do.  9. 

2d.  Because  the  plaintlffe  in  error,  the  trustees,  had  an  equitable  lien  on  Selina 
plantation,  for  the  purchase- money,  in  addition  to  which  they  took  a  mortgage  on 
Selina.  This  mortgage  did  not  extinguish  the  equitable  lien,  but  made  that  a  legal 
claim,  which  before  was  only  equitable. — Story's  Eq.  ;  15  Vesey,^Al,  16  ; 
Vesey,  278,  280 ;  Sugdea  on  Vendors,  386-87. 

5th.  This  equitable  lien  would  follow  the  Selina  plantation. 

The  surrender  of  this  lien,  and  the  mortgage  on  Selina,  which  went  to  the 
benefit  of  Stiles'  creditors,  for  a  specific  lien  on  the  negroes  in  the  new  mortgage, 
and  a  specific  lien  is  always  prefered  to  a  general  lien.— 5/or^.  402-3,  n.  1 ;  3  Dess, 
Rep^  74,  n.  1  ;  1  Paige,  130,  3 ;  2  Paige,  590,  26. 

The  original  agreement,  between  the  vendors  and  vendee  of  the  Selina  planta- 
tion, to  secure  the  purchase-money,  will  be  enforced  by  the  court,  whether  the 
security  was  executed  or  not.  Equity  will  consider  that  as  done,  which  ought  to 
have  been  done. — 1  Bailey's  Eq,  Rep.  223,  Alxaiuier  vs.  Heriot. 

The  fund  being  in  court,  a  court  of  equity  will,  under  such  an  agreement,  even 
against  creditors,  decree  it  to  be  a  specific  lien. — 2  Vesey^jr.  573,  582. 

VVhen  the  equities  are  equal,  the  maxim  is  qui  priori  est,  in  tempme,  potior'  est 
in  hire. 

But  in  this  case,  the  equity  of  the  plaintiflS*  in  error  is  clearly  superior.  All 
which  is  re.^pectfully  submitted. 

Thomas  E.  Llotd,  for  the  defendants  in  error. 

Upon  the  trial  of  the  above  case,  Benjamin  E.  Stiles  was  ofl^ered  as  a  witness  for 
the  defendants,  and  objected  to  on  behalf  of  complainants*  solicitors  on  the  ground 
of  interest,  which  objection  was  overruled  ;  the  defendants*  solicitors  slating  that 
the  witness  was  not  interested.  Subsequently,  during  the  course  of  the  trial,  it 
was  discovered  that  the  witness  w^as  the  security  of  the  defendants,  on  the  appeal 
bond,  and  the  objection  was  renewed,  and  the  testimony  of  the  witness  ruled  out, 
the  motion  being  resisted  by  the  defendants'  solicitors  on  the  ground  that  the  objec- 
tion came  too  late. 

The  defendants  then  moved  to  amend  the  appeal  bond  by  striking  out  the  name 
ol  Benjamin  R  Stiles,  and  substituting  another  in  his  place  as  security  ;  thus  to 
render  him  competent  as  a  witness,  which  motion  was  refused  by  the  court. 

The  exceptions  taken  to  the  decision  of  his  Honor  Judge  Fleming  on  these  points 
form  the  first  ground  of  error  complained  of. 

The  testimony  of  Sliles  was  inadmlssable  on  the  grouiyl  of  his  interest,  having 
by  his  bond  obligated  himself  to  pay  the  eventual  condemnation  money.  He  was 
likewise  liable  for  costs  and  also  damages,  should  the  jury  have  considered  the 
appeal  frivolous  and  intended  for  delay.  It  was  a  certain,  direct  and  positive  inter- 
est depending  upon  the  result  of  the  decree  and  judgment  which  was  to  be  effected 
by  his  own  testimony. 

His  liability  for  costs  was  a  sufficient  disqualification.  Upon  this  point  the 
authorities  found  in  text  books  and  reports  are  unanimous,  to  a  degree  remarkable 
in  legal  questions,  and  sustain  the  objection  to  the  competency  of  a  witness  on  this 
ground,  even  though  he  be  an  executor,  trustee  or  ofiicer  of  a  corporation,  with  a 
remedy  for  reimbursement  out  of  the  public  or  trust  funds. — 1  Greenleaf  on  Ev. 
p.  447;  1  Stra,  548;  5  East.  7;  1  Doug.  139;  Gresly  Eq.  Ev.  242-3-4;  16 
Mass.  118,  121  ;  20  John.  142  ;  1  Phillips  on  Ev.  p.  45 ;  1  Starkie,  136  ;  2  Smith's 
L.  C.  p.  63  ;  19  Vesey,  434. 

It  may  then  be  considered  as  settled  that  Stiles  was  an  incompetent  witness. 
Did  the  objection  come  too  late  ? 

It  is  conceded  that  under  the  old  rule  of  law  the  objection  to  a  witness  must  have 
been  taken  upon  the  voire  dirt  before  examination,  and  that  after  discovered  in* 
est  was  no  ground  of  objection ;  but  this  rule  was  shaken,  if  not  destroyed,  ^ 


182  SUPREME  COURT  OF  GEORGIA, 


Davii  et  ftl.  vs.  Andenon  et  al. 


case  of  Turner  vs.  Peartet  {IT,  R,)  and  it  may  be  safely  laid  down  as  the  modem 
rule: 

That  a  witness  may  be  objected  to  on  the  ground  of  interest  whenever,  during 
the  course  of  the  trial,  it  appears  that  he  is  interested. — 1  Greetdeafon  Ev.  p.  467  ; 
I  Starkie,  124 ;  1  Phillips,  96  ;  13  Mass.  381 ;  2  Camp.  14  ;  6  Jo/in.  537  ;  1  Esp.  37. 

But  farther  let  us  look  to  the  reason  and  spirit  of  the  rule,  by  which  a  party  was 
compelled  to  examine  a  witness  upon  his  voire  dire  before  he  was  examined  in  chief. 

It  is  said  {Greenleaf  on  Ev.  p.  467)  that  a  party  shall  not  lie  by,  and  "  see  if 
the  testimony  of  an  interested  witness  makes  for  or  against  him,  and  then  object, 
if  he  find  it  unfavorable." 

The  complainants'  solicitors  objected  to  this  witness  before  he  was  put  upon  his 
examination  m  chief ;  they  did  not  lie  by,  but  objected  from  the  time  he  was 
offered  to  them  : 

"  Cessante  ratione  cessat  et  ipsa  lex,"  is  a  maxim  which  should  apply  with  ft- 
culiar  force  to  these  cases,  in  which  the  discretion  of  the  court  is  so  largely  exer- 
cised. 

Again,  it  is  said,  that  perchance,  if  the  objection  had  been  taken  upon  the  voire 
dire,  the  witness  might  have  been  released.  The  objection  was  taken  before  the 
testimony  was  closed  in  the  case,  and  the  defendants  had  full  time  to  render  the 
witness  competent,  had  such  a  course  been  in  accordance  with  the  opinion  of  the 
presiding  judge. — 1  Phillips  on  Ev.  p.  1 32. 

The  defendants  have  been  in  no  way  prejudiced.  The  act  by  which  the  wit- 
ness was  rendered  incompetent  was  their  own  deed.  They  were  fully  aware  of 
it.  The  name  of  the  solicitor  of  record  appears  on  the  bond  in  juxta  position 
with  that  of  the  witness.  It  was  not  disclosed  when  the  objection  was  first  made 
to  the  witness  as  interested,  and  after  the  objection  was  originally  made,  the  voire 
dire  was  waived  upon  the  ^atement  of  witness  and  counsel,  that  the  witness  had 
no  interest.  We  again  appeal  to  the  discretion  of  the  court  if,  under  circumstances 
like  these,  the  objection  came  too  late. 

Had  no  objection  been  made  at  first,  it  might  have  been  presumed  that  the  com- 
plainants* solicitors  were  at  the  time  aware  of  the  objection,  it  being  a  matter  of 
record.  Is  it  probable  that  they  would  have  urged  an  objection,  and  omitted  in 
their  a.*igument  to  mention  a  fact,  which  would  have  been  decisive  of  the  question  ? 

In  support  of  the  above  views  may  be  added  legal  authority.  But  if,  notwith- 
standing every  ineffectual  endeavor  to  exclude  a  witness  on  the  ground  of  incom- 
petency, it  should  afterwards  appear  incidentally  in  the  course  of  the  trial  that 
the  witness  is  interested,  his  testimony  will  be  stricken  out,  and  the  jury  will  be 
instructed  wholly  to  disregard  it. — 1  ureenleaf  on  Ev.  p.  468. 

In  all  these  cases  the  objection  is  to  be  considered  as  though  it  had  come  upon 
the  "  voire  dire,'*  or  first  objection. — 13  Mass.  381. 

Had  this  fact  been  shown  to  the*court  upon  the  first  objection  made  to  the  cotn- 
petency  of  the  witness,  he  must  have  been  excluded.  The  fact  having  afterwards 
been  discovered,  and  brought  to  the  notice  of  the  court,  it  may  well  be  taken  as 
part  and  parcel  of  the  original  motion,  being  only  a  continuation  or  renewal  of  it. 
-—13  Mass.  381. 

There  was  no  error  in  the  court's  refusal  to  allow  the  appeal  bond  to  be 
amended. 

The  record  of  a  court  cannot  be  varied. 

Thoueh  in  some  instances  the  record  at  the  same  term  may  be  amended,  where  it 
is  manifest  that  error  has  been  committed  in  making  up  the  record,  yet  can  an  in- 
stance be  found  in  which  a  motion  has  been  made  to  the  court  to  alter  or  ex- 
punge from  and  add  to  its  own  record  for  the  convenience  of  a  party  whose  own 
act  had  placed  him  under  the  necessity  of  making  the  demand  .' — 5  Commis*  Z>Mr 
395  ;   Sal.  567.  ' 

The  appeal  bond  is  a  matter  of  record,  regularly  entered  on  the  minutes  of  the 
-lurt,  which  are  signed  by  the  presiding  judge.    After  such  signature,  they  be- 
ne records  of  the  court,  and  a  sanctity  in  a  legal  point  of  view  attaches  to  tbem, 
ch  the  judge  himself  cannot  violate. 
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Al  the  common  law,  tli€  record,  after  term  passed,  could  not  be  amended  in  the 
smallest  particle,  after  it  was  once  made  up.  By  the  statutes  of  Jeofails,  amend- 
ments were  ailowedin  certain  cases.  But  there  is  neither  statute  nor  common  law 
which  allows  the  judge  to  alter  the  record,  where  under  no  view  of  the  case  can 
such  alteration  be  called  an  amendment, — 2  Irvin's  Ab.  pp.  289-90. 

By  the  statute  law  of  Georgia,  it  is  made  penal  for  any  judge  to  "alter**  the 
record.  This  law  has  never  been  considered  as  repealing  the  statutes  of  Jeofails, 
allowing  amendments,  but  it  certainly  forbids  most  positively  any  "alteration" 
which  does  not  come  under  those  statutes. — Princes'  Dig.  638. 

The  class  of  cases  relied  upon  by  counsel  for  the  motion  to  substitute,  are  cases 
in  which  bail  being  witnesses,  the  party  has  been  allowed  to  give  a  new  bail  bond 
or  deposite  the  money  in  court. — 1  GreenleaJ  Ev.  p.  477. 

But  the  distinction  is  evident.  Bail  is  but  an  incident  to  the  case,  and  a  bond  or 
deposite,  which  relieves  the  mind  of  the  witncssjrom  any  bias  or  interest,  may  again 
render  him  competent. 

But  the  motion  in  this  case  was  to  cdter  the  appeal  bond  by  striking  out  the 
name  of  a  witness,  and  substituting  another  name. 

Now,  the  appeal  bond  was  the  ground  of  the  jurisdiction  of  the  court.  It  is  re- 
quired by  law  tnat  this  bond  should  be  given  within  four  days,  or  the  appeal  must 
be  dismissed.  Had  the  name  of  the  witness  been  stricken  oy  t,  and  another  substi- 
tuted, the  bond  must  have  been  attested  by  the  clerk  as  having  been  signed  on  the 
day  when  the  motion  was  made,  nearly  one  year  after  the  date  of  the  appeal. 

Would  not  such  an  alteration  have  necessarily  involved  a  dismissal  of  the  ap- 
peal? 

Had  such  a  motion  been  made  and  overruled,  upon  error  to  this  court,  would 
not  the  court  have  dismissed  the  appeal,  trying  the  record  by  the  record  itself,  pa- 
rol evidence  being  inadmissible  to  explain  the  record  ? 

The  presiding  judge  could  not  have  ordered  the  bond  to  be  signed  by  the  sub- 
stituted surety,  because 

"  The  appeal  must  come  up  regularly  from  the  court  below,  and  so  continue. 
The  moment  the  record  is  vitiated,  the  jurisdiction  of  the  court  ceases.  The  ap- 
peal can  only  be  had  upon  certain  conditions,  and  if  those  conditions  are  violated 
or  not  complied  with,  there  is  no  appeal.  Had  the  motion  in  this  case  been  to  de- 
posite a  fund  in  court  sufficient  to  have  answered  all  damages  and  costs,  or  a 
counter  bond  to  save  harmless,  it  might  have  been  entertained ;  but  it  being  a  mo- 
tion to  alter  or  expunge  from  and  add  to  the  record  by  striking  out  the  name  of  a 
security  and  replacing  it  by  another  in  an  appeal  bond,  the  regularity  of  which 
alone  gave  jurisdiction  to  the  court  over  the  case,  it  was  clearly  not  error  on  the 
part  of  the  judge  presiding  below,  to  refuse  such  an  application. — 4  Cowen,  80, 
540.587.  9.  227.     3  Mason,  444-5. 

The  third  ground  of  error  assigned  is,  "  that  the  presiding  judge  decided,  and  so 
charged  the  jury,  that  a  mortgage  is  such  an  instrument  as  is  embraced  under  the 
said  act  (the  act  of  1818),  if  made  under  the  circumstances  stated  in  said  act  to 
bring  it  within  its  operation." 

The  words  of  that  act  are,  "  Any  assignment,  transfer,  deed  or  conveyance," 
coming  within  the  circumstances  stated  in  said  act,  shall  be  set  aside  as  null  and 
void. 
A  mortgage  is  embraced  in  the  very  words  of  the  act. 

A  mortgage  is  a  conveyance  or  transfer  of  real  or  personal  estate,  to  secure  the 
grantee  or  assignee  the  payment  of  some  debt. — 9  Encyclopedia  Am.  tit.  mortgage* 
A  mortgage  is  a  conveyance. — 4  Kent  Com.  135,  153;  2  Cruise's  Dig.  p.  80. 
It  is  a  transfer. — 18  Law  Libjrary;  18  Encydcfedija  Am.  tit.  mortgage. 
It  is  a  deed,  because  it  is  a  writing,  sealed  and  delivered. — 2  Black.  Com.  295. 
A  mortgage  is  in  effect  the  old  deed  of  defeasance,  which  is  enumerated  by 
Blackstone  among  the  regular  common  law  deeds  of  conveyance. — 5  Bacon's  Ab. 
p.  3 ;  2  Black.  Com.  327. 

*•  A  mortgage  is  where  a  party  borrows  money,  and  grants  him  an  estate  in  fe«» " 
Under  the  statute  of  frauds,  this  can  only  be  by  deed. — 2  Blcuk  Com.  158. 
It  is  spoken  of  in  the  statutes  of  the  State  as  "  deed  of  mortgage,"  (,Prin 
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p.  165,)  and  the  same  solemnity  is  required  in  the  attestation  as  in  that  of  any 
other  deed.— 'PriTi.  Dig.  166. 

It  has  been  so  far  considered  a  transfer  of  the  property,  that  by  express  statute 
it  has  been  enacted,  that  the  dower  of  the  widow  of  the  mortgagor  should  not  be 
barred,  unless  she  consented  to  the  mortgage. — Prin.  Dig.  p.  161. 

A  mortgage  is  an  assignment. — 6  Bacon's  Ab.  p.  6. 

The  mortgage  states,  on  its  face,  that  it  is  an  indenture,  which  is  a  deed  of  the 
most  solemn  kind. — 2  Black.  Com.  tit.  p.  238. 

These  authorities  prove  that  a  mortgage  is  within  the  very  letter  of  the  statute. 

They  are  likewise  within  its  spirit.  The  object  of  the  statute  is  to  prevent  per- 
sons who  are  unable  to  pay  their  debts,  from  making  any  assignment  or  transfer, 
deed  or  convejrance,  to  any  particular  creditor,  by  which  other  creditors  may  be 
excluded  or  defrauded  from  their  just  share  in  the  property  so  conveyed,  assigned 
or  transferred. 

A  mortgage  is  the  most  ready,  easy  and  common  method  by  which  this  is  done. 
In  vain  would  the  Legislature  of  Georgia  have  passed  this  law,  if  a  mortgage  isle 
be  excluded.  To  give  the  statute  this  construction,  would  be  to  render  it  as  use- 
less to  the  ends  proposed  as  was  the  statute  of  uses,  (27  Henry  VIII.  c.  10,) 
which  is  said  to  have  added  but  three  words  to  the  conveyance  intended  to  be 
abolished.  • 

This  construction  would  add  but  the  defeasante  to  a  deed,  and  the  fraud  sought 
to  be  prevented  would  continue  in  unabated  force. 

The  object  of  the  Legislature  seems  to  have  been,  to  pass  a  law  of  equality  to 
creditors,  by  which,  so  soon  as  a  debtor  became  unable  to  pay  hisdehts,  bis  povier 
over  his  property,  so  far  as  it  tended  to  the  injury  of  any  or  either  of  them,  was 
suspended,  and  he  was  left  only  as  a  trustee  of  the  fund,  to  pay  the  creditors  in 
their  legal  priority  then  existing,  or  afterwards  to  be  obtained. 

If  this  creditor  can  exclude  and  defraud  certain  creditors,  by  giving  mortgages  of 
his  entire  estate  to  others,  is  not  the  law  a  dead  letter  ? 

There  is  one  rule  to  be  borne  in  mind,  in  construing  this  statute.  It  is  «'  a  sta- 
tute against  frauds  is  to  be  construed  liberally." — 1  Blade.  Com.n.  p.  88. 

"  Remedial  statutes  must  be  construed  according  to  their  spirit;  for  in  giving  re- 
lief, or  in  the  furtherance  or  extension  of  natural  right  and  justice,  the  judge  may 
safely  go  beyond  even  that  which  e.visted  in  the  minds  of  those  who  framed  the 
Jaw." — 1  Blade.  Com.  p.  62  ;  note  by  Christian. 

The  construction  that  a  mortgage  is  within  the  statute  is  supported  hy  able  and 
learned  decisions. 

Mr.  Justice  Nott,  delivering  the  opinion  of  the  Court  of  Appeals  in  South  Caro- 
lina, says  of  a  mortgage  under  this  act :  "  I  think,  therefore,  that  the  terms  of  the 
act  are  broad  enough  to  embrace  the  transfer  now  under  consideration,  and  I  am 
of  opinion  that  the  spirit  of  it  requires  that  it  should  receive  such  a  constiuction. 
-^The  Bank  of  Georgia  vs.  Henry  Sdixdtz. 

Judge  Johnson,  than  whom  an  abler  man  scarcely  sat  upon  the  Supreme  Bench, 
decided  that  a  mortgage  was  within  the  act.  "  We  are  clearly  of  opinion,  that  the 
deed  is  expressly  within  the  words  of  the  act,  as  to  the  previously  existing  debt." 
— Sdiultz  Sf  Briethaupt  vs.  Bank  of  the  State  of  Georaa,  et.  al. 

"  It  matters  not,  in  my  opinion,  what  the  form  of  the  transfer  is,  or  by  what 
apparatus  the  fraud  is  perpetrated  ;  the  act  will  condemn  it."— /oAnson  Ck,  \  \ 
Speafs  Eq.  554. 

"  Whether  a  mortgage  is  within  the  words,  assignment  or  transfer,  found  in  the 
statute  of  Georgia,  came  directly  before  the  Court  of  Appeals  in  the  case  of  the 
Batik  of  the  State  of  Georgia,  against  Henry  Schuitz,  in  January  Term,  1827,  ifl 
which  it  was  held  that  mortgages  are  embraced  by  them." — 1   Spear's  Eq.  689. 

That  a  mortgage  is  within  the  act  of  1818,  has  been  decided  upon  solemn  «*^- 
ment  on  a  motion  for  a  new  trial  in  the  Eastern  circuit. — 6?.  W.  Atiderson  A" 
BrotJier  vs.  IVylly^  et.  al.  MSS. 

In  the  opinion  of  Chancellor  Kent,  they  are  also  within  the  statute. WrUtin 

'^'on,  p.  3  ;  Habersham  vs.  Screven. 


HAWKINSVILLE.  JUNE  TERM,  1846.  185 


Davis  rt  al.  r«.  Amlenkon  et  al. 


There  has  been  made  in  the  middle  Circuit  of  Georgia,  a  contrary  decision,  by 
Judge  Shly.— 2  Part  Geo.  Dec.  76. 

Of  this  decision  it  may  be  remarked,  that  it  is  made  with  entire  ignorance  of  any 
decision  to  this  point,  with  ihe  exception  of  one  of  Judge  Montgomery's,  which  it 
overrules,  and  which  decision  sustains  the  complainants  in  this  case.  Taking 
into  consideration  that  the  decision  in  South  Carolina,  above  cited,  and  also  the 
one  in  the  Circuit  Court,  (which  arose  out  of  a  matter  occurring  in  the  very  coun- 
ty in  which  Judge  Shly  decided,  and  a  matter  which  attracted  great  attention,) 
had  been  decided,  and  some  of  them  in  printed  reports,  long  anterior  to  the  deci- 
sions of  Judge  Shly,  we  come  to  the  necessary  conclusion  that  the  latter  decision 
must  have  been  hasty,  and  without  that  research  and  attention  which  alone  entitles 
judicial  decisions  to  respect,  where  they  are  not  controlling. 

The  reasoning  by  which  Judge  Shly  came  to  the  conclusion  in  his  decision, 
is  equally  fallacious. 

It  is  in  substance,  "  That  the  laws  of  Georgia  having  given  an  additional  reme- 
dy to  mortgagors,  have  thereby  entirely  changed  the  nature  of  the  conveyance, 
admitting  that,  except  by  the  operations  of  this  statute,  a  mortgage  would  be 
within  the  act." 

This  remedy  is  but  cumulative,  and  there  are  many  circumstances  which  might 
induce  a  party  to  pursue  this  course,  but  it  is  apprehended  that  the  common  law 
method  of  a  foreclosure  might  still  be  used. 

Jf,  after  condition  broken,  the  mortgagee  were  to  take  possession  of  the  property, 
would  ejectment  or  trover  lie  by  the  mortgagor  lor  the  property  ?  Has  not  the  mort- 
gagee the  legal  title  ? 

It  has  been  decided  that  after  the  sale  of  the  equity  of  redemption  a  mortgagee 
may  bring  ejectment  for  the  premises. 

After  the  sale  of  the  equity  of  redemption  in  Georgia,  under  the  form  of  our 
mortgage  conveyance,  could  not  the  same  action  be  brought  ?  If  the  mortgagee 
foreclose,  (allowing  the  statute  not  to  be  cumulative,)  he  must  foreclose  in  this 
way,  but  is  there  in  that  statute  any  provision  that  he  shall  he  excluded  from  his 
other  common  law  remedies,  if  he  do  not  dioose  to  foreclose. — 10  John.  481. 

Subsequent  acts  of  Parliament  in  the  affirmative,  giving  new  penalties,  and  in- 
stituting new  methods  of  proceeding,  do  not  repeal  former  methods  and  penalties 
ordained  by  preceding  acts  of  Parliament,  without  negative  words." — Middletoii 
and  wife  vs.  Crofts,  in  Sandert'  Atkins,  pp.  674,  675. 

And  this  statute,  being  in  derogation  of  the  common  law  method  of  proceeding, 
must  be  construed  strictly,  and  without  giving  scope  to  implication. 

That  such  is  the  ordinary  construction,  is  evidenced  by  the  repealing  clause-an- 
nexed to  all  statutes. 

To  the  authority  of  this  decision,  we  oppose  those  of  Judge  Montgomery, 
Judge  Henry,  and  the  decision  of  his  Honor  in  the  court  below. 

"  Alia  lex  Roma,  alia  Athenis — our  appeal  is  unto  Csesar." 

It  has  been  decided  that  the  mortgagee  of  personal  property  is  the  legal  owner  of 
property,  after  condition  broken,  the  equitable  estate  alone  remains  in  the  mort- 
gagor.—8  John.  96 ;  2  Fesey,jr.  378  ;  1  McCord.  Ch.  486 ;  6  John.  258 ;  9  Wend. 
80;  12  Wend.  61 :  1  Peters,  441. 

As  before  stated,  there  may  be  several  reasons  which  might  induce  a  person  to 
desire  a  foreclosure,  instead  of  taking  the  property  into  his  possession.  He  may 
have  sued  upon  the  note  or  bond,  and  wish  to  sell  the  mortgaged  property,  to  as- 
certain the  difference  between  its  value  and  the  debt,  as  until  such  an  ascertain- 
ment, he  might  be  enjoined  by  other  creditors  from  touching  other  funds;  but 
there  is  nothing  which  compels  him  to  foreclose ;  if  he  can  obtam  pps^ession  of  the 
personal  property,  he  may  retain  it,  and  drive  the  mortgagor  to  his  bill  in  equity 
to  redeem.     Is  he  not  then  a  trustee  ? 

In  Ireland  the  mode  of  foreclosure  is  the  same  as  in  our  State,  yet  we  do  not 
find  that  the  character  of  the  conveyance  is  altered. — 13  Veseij  Rep.  p.  204. 

The  third  ground  of  error  may  be  best  considered  by  ascertaining  the  requi« 
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vhich  must  attach  to  any  conveyance,  to  bring  it  within  the  act.     The  following 
are  the  requisites,  as  they  appear  upon  the  face  of  the  act : 

1st.  The  grantor  must  be  insolvent. 

2d.  The  consideration  must  be  an  antecedent  debt,  that  is,  to  one  who  \vas  a 
debtor  at  the  time. 

3d.  It  must  be  given  under  circumstances  whereby  any  creditor  may  be  ex- 
cluded from  an  equal  share  or  portion  of  said  property. 

4th.  And  that  "  it  be  not  free  from  a  trust  for  the  benefit  of  the  seller,  or  any 
person  or  persons  appointed  by  him,  her,  or  them.*' 

That  these  instructions  of  the  court  to  the  jury,  upon  these  points,  were  correct, 
so  far  as  it  went,  was  not  disputed  by  the  defendants*  solicitors ;  but  they  asked 
further  instruction,  which  the  court  refused  to  give.  That  the  conveyance 
was  not  within  the  act,  unless  it  was  mad*  "  under  the  apprehension  and  in  the 
expectation  of  immediately  winding  up,  and  with  the  intent  and  motive  to  give  a 
fraudulent  preference." 

The  court  committed  no  error  in  refusing  this  charge,  and  in  deciding  that  the 
knowledge  and  intention  of  the  parties  did  not  effect  the  matter. 

To  sustain  this  view  of  the  case,  we  refer  to  the  words  of  the  act  itself: 

"  Any  persons  unable  to  pay  his,  her,  or  their  debts,  who  shall  hereafter 
make  any  assignment  or  transfer,**  &c.  "  by  which  any  creditor  of  the  said  debtor 
shall  or  may  be  excluded  from  an  equal  share  or  portion  of  the  estate  so  assigned 
or  transferred,"  ♦*  such  conveyance  shall  be  null  and  void." — Princess  Dig.  164, 
165. 

These  are  the  words  of  the  act.  There  is  nothing  in  them  whicb  requires  the 
party  to  be  under  the  apprehension  and  in  the  expectation  of  winding  up  his 
affairs. 

The  act  .speaks  of  an  insolvent,  and  further  qualifies  the  idea  of  technical  insol- 
vency by  defining  what  the  legislature  meant  as  such :  "  One  unable  to  pay  his 
debU," 

A  man  may  be  utterly  and -hopelessly  insolvent,  and  yet  have  no  intention  of 
winding  up  his  affairs.  He  may  shut  his  eyes  blindly  to  his  situation,  and  keep 
on.  Men  seldom  set  to  work  to  wind  up  their  affairs ;  it  is  an  ofllce  which  is  usu- 
ally performed  for  them  by  their  creditors. 

There  is  nothing  in  the  words  of  the  act  which  says,  '*  there  shall  be  an  intent 
and  motive  to  give  a  fraudulent  preference."  The  word  "  intent"  or  the  word 
"  preference*'  does  not  occur  in  the  preamble  or  body  of  the  act ;  it  only  speaks 
of  a  conveyance  by  which  "  creditors  may  be  excluded."  It  is  the  fact  of  exclu- 
sion and  not  the  intention  of  preference  which  brings  a  conveyance  within  the 
view  and  operation  of  this  statute,  and  the  absence  of  all  intention  of  course  dis- 
penses with  the  necessity  of  knowledge. 

Where  the  words  of  a  statute  are  clear  and  distinct, there  is  no  room  left  to  the 
court  for  implication.     **  Cum  iociditur  a  lege  judex  transit  in  legis  iatonem." 

We  may  make  this  additional  observation :  that  this  being  a  statute  against 
fraud,  is  to  be  construed  liberally — construed  so  as  to  embrace  every  conveyance 
which  may  fall  within  its  spirit,  not  to  exclude  them  by  adding  requisites  of  which 
the  law  makes  no  mention. 

A  comparison  of  this  statute  with  one  of  a  sister  State,  will  show  that  the  legis- 
lature did  not  intend  to  attach  these  requisites,  or  they  would  have  so  stated. 

**  If  a  debtor,  within  six  months,"  "  being  insolvent  or  in  contemplation  of  insol- 
vency, shall  directly  or  indirectly  make  any  assignment,  sale,  transfer  or  convey- 
ance, either  absolute  or  conditional,  of  any  part  or  his  estate,  real  or  personal,  in- 
tending to  give  a  preference  to  a  pre-existing  creditor,"  "  such  conveyance  shall  be 
void,  provided  the  creditor  had  reasonable  cause  to  believe  such  debtor  was  ilfsol* 
venV'-^Law  Reporter,  March,  1846,  p.  500. 

To  such  a  statute,  the  argument  of, the  defendants*  solicitors  would  apply.  But 
not  the  words  in  the  statute  last  quoted,  so  pregnant  with  the  ideas  of  know- 
intention,  and  preference,  expressions  omitted  in  our  statute  ?     It  was  un- 
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doubtedly  in  the  power  of  the  legislature  to  ba^e  passed  the  law  in.this  form.  But 
have  they  done  so  ? 

The  solicitors  for  the  defendanti  contend  that  in  order  to  bring  a  conveyance 
within  the  act,  it  must  be  made  **  with  intent  and  motive  to  give  a  fraudulent  pre> 
fere  nee," 

If  such  had  indeed  been  the  intention  of  the  legislature,  they  legislated  to  no 
purpose ;  for  the  case  was  already  provided  for  at  common  law,  and  by  statute  13 
Eliz.  ch.  5.^Schley*8  Dig,  215. 

A  mortgage  given  on  personal  property,  executed  with  intent  to  defraud  credi- 
tors, is  vitiated  by  the  fraud,  though  executed  for  a  valuable  consideration,  or  to 
secure  an  honest  debt — Law  Reporter,  March,  1846,  p.  604. 

The  statute  itself  evidently  goes  further.  The  title  of  the  act  speaks  "  of  the  in- 
jury  and  exclusion  of  creditors."  The  preamble  states «« excluding  or  defrauding." 
The  body  of  the  act  speaks  of  "  exclusion"  of  creditors  only,  and  declares  such 
exclusion  sufficient  to  make  the  deed  legally  "  fraudulent,"  without  reference  to 
intention ;  nor  does  the  word  "  fraud"  occur  in  any  part  of  the  body  of  the  act,  ex- 
cept in  this  last  peculiar  application. 

But  in  addition  to  this  argument  upon  the  law  itself,  we  present  the  opinions  of 
eminent  judges  upon  this  point. 

•  Judges  Johnson  and  CuyJer,  in  the  case  of  Sdixdtz  vs.  Briethaupt,  before  referred 
to,  in  deciding  a  cause  identical  in  its  features  with  this,  say,  iu  speaking  of  a  mort- 
gage: 

**  It  is  a  transfer  of  real  estate,  by  which  other  creditors  may  be  excluded  from 
an  equal  share  of  the  estate  so  assigned."  And  it  is  a  ««  conveyance,  not  free 
from  a  trust,  for  the  benefit  both  of  the  seller  and  other  persons  appointed  by 
him." — Printed  Report,  p.  61. 

They  follow  the  words  of  the  statute,  and  attach  to  the  deed  only  those  requisites 
attached  by  the  statute.  They  make  no  mention  of  preference,  intention  and  fraud. 
They  sat  as  judges,  not  as  givers  of  the  law.  lliey  decided  as  the  statute  stood 
before  them.    They  did  not  legislate.    . 

Judge  Nott,  delivering  the  opinion  of  the  Court  of  Equity  Appeals  in  South  Caro- 
Jina,  says : 

"  The  manifest  object  of  the  act  throughout,  is  to  prevent  a  debtor  who  is  unable 
to  pay  his  debts,  from  making  any  transfer  of  his  property  to  one  or  more  of  his 
•creditors,  in  exdusion  of  the  rest,  and  to  effect  an  equal  distribution  among  all  his  cre- 
ditors."— Printed  Decision,  p.  3. 

Is  not  an  unintentional  act  of  exclusion  as  much  within  the  statute  as  one  which 
is  intentional  ?    The  statute  draws  no  distinctions. 

If  the  act  can  be  evaded  by  appottioning  out  the  property  among  a  few  favored 
creditors,  by  way  of  mortgage,  lo  the  exclusion  of  the  rest,  1  think  the  Slate  of 
Georgia  has  legislated  in  vain  upon  the  subject.     I  do  not  put  it  on  the  ground  of 
fraud,  but  on  the  positive  provisions  of  the  act ;  the  policy  of  which  is  too  plain 
to  be  mi.«taken. 

Johnson,  Chancellor,  delivering  the  opinion  of  the  Court  of  Appeals  in  South 
Carolina,  says : 

"  I  am  disposed  to  concede  that,  upon  a  strict  construction  of  the  statute,  if,  at 
the  time  of  the  assignment  or  transfer,  the  debtor  was  in  truth  unable  to  pay  all 
his  debts,  the  assignment  or  transfer  would  be  void,  although  the  fact  was 
unknown,  both  to  the  debtor  and  the  assignee  or  transferee." — 1  Spear's  Eq. 
Reports,  p.  559.  * 

In  the  absence  of  controlling  authority,  it  is  respectfully  submitted,  that  these, 
the  opinions  of  some  of  the  aDiest  judges  who  have  ever  presided  in  the  Southern 
States,  should  have  great  weight  with  the  court,  in  deciding  this,  to  them  a  ques- 
tion it  is  believed  of  first  impression,  and  without  one  conlrariant  opinion. 

ft  is  excepted,  also,  to  the  judge's  decision,  that  he  allowed  the  jury  to  find  the 
mortgage  void,  although  the  mortgagor  was  wound  up  by  executions  twelve 
months  after  the  date  of  the  mortgage. 

To  this,  it  may  be  briefly  answered,  that  the  act  does  not  require  a  person  ' 
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wound  up  before  his  transfer  shall  become  void,  but  only  requires  insolvency, 
which  the  presiding  judge  charged. 

And,  more  conclusively,  although  be  was  v>^ound  up  by  executions  one  year 
afterwards,  yet  the  writs  upon  which  those  executions  were  founded,  were  issued 
and  served  upon  the  mortgao:or,  prior  to  the  time  of  his  making  the  mortgage,  a& 
will  appear,  by  reference  to  the  record  accompanying  the  exceptions. 

It  was  contended,  that  the  mortgage,  came  within  the  proviso,  being  a  deed 
free  from  a  trust. 

Judge  Johnson,  in  the  decision  above  quoted,  says  that  it  is  not  fr^e  from  a  trust. 

The  doctrine  of  mortgages,  from  the  beginning,  was  a  doctrine  of  trust;  and 
almost  the  whole  of  the  earliest  equity -jurisdiction,  with  regard  to  mortgages,  was 
based  upon  this  notion. 

We  trust  we  have  shown,  that  the  statute  of  this  State,  allowing  a  diffeienl 
method  of  foreclosure,  has  not  altered  the  substance,  as  it  has  not  altered  the  form 
of  this  conveyance. 

But  the  proviso  speaks  of  bona  fide  absolute  sales.  What  is  meant  by  ihig? 
Clearly,  a  sale  for  cash,  or  consideration  then  moving,  and  which  consideration 
stands  to  the  creditors,  in  the  place  of  the  property  thus  sold  ? 

Can  it  be  said,  that  a  mortgage  or  deed,  by  a  man  in  insolvent  circumstances,  to 
a  creditor,  for  an  antecedent  debt,  by  which  other  creditors  are  excluded,  comes 
within  the  proviso  ? 

If  so,  the  proviso  is  directly  repugnant  to  the  body  of  the  act,  and  is  void.— 
1  Black.  Commen.  p.  89. 

In  all  the  cases  above  quoted,  the  proviso  seems  to  have  been  construed,  as  having 
relation  to  purchasers  other  than  creditors,  and  for  a  present  consideration  ;  and 
would  apply  where  a  person,  for  a  valuable  consideration,  sold  his  property  to 
any  one  not  a  creditor,  and  still,  in  such  conveyance,  limited  a  trust  for  bimsell  or 
others. 

The  facts  of  the  insolvency  of  the  grantor,  and  exclusion  of  creditors,  make 
the  conveyance  one  of  mala  jides,  and  exclude  it  from  the  proviso. 

And  this  latter  reasoning  applies,  even  though  the  court  should  be  inclined  to 
the  opinion,  that  a  mortgage  is  not  a  deed  which  involves  a  trust. 

The  fourth  and  last  ground  of  error,  is  upon  the  charge  of  the  cpurt  to  the  jury, 
as  to  the  consideration  for  which  the  mortgage  was  given,  under  the  following 
state  of  facts : 

In  January,  1836,  the  trustees,  defendants,  sold  to  Edward  Stiles  a  tract  of  land, 
called  Selina,  for  eight  hundred  dollars,  taking  his  promissory  notes  for  that  sum, 
secured  by  a  mortgage  on  the  place.  Selina  was  at  the  time  worth  eight  hundred 
dollars,  but  shown,  by  the  testimony,  to  have  deteriorated  in  value  very  much  in 
the  six  years  following.  In  April,  1836,  Edward  Stiles  exchanged  Selina  with 
one  Stephens ;  and  sold  the  place  taken  in  exchange  to  Starr,  in  the  same  month, 
for  $800;  and  in  that  month,  April,  1836,  received  tkc  pur diase-money  from  Starr. 
There  was  same  proof  of  a  promise,  from  Stiles  to  Stephens,  to  relieve  the  Selina 
place  from  the  mortgage;  but  not  with  the  knowledge,  or  concurrence,  of  the 
trustees. 

In  April,  1842,  Edward  Stiles  being  insolvent,  and  the  amount  due  on  the 
promissory  notes  having  increased  from  $800  to  1200  by  the  interest,  and  Selina 
having  deteriorated  in  value  from  $300  to  $500,  Edward  Stiles  gave  to  the  IruBlccfi 
a  mortgage  on  nine  negro  slaves,  to  secure  the  principal  sum,  and  cUl  the  interest 
then  due,  being  an  amount  one  and  a  half  times  larger  than  the  sum  originally 
secured,  and  double  the  value  of  the  Selina  property. 

It  is  stated  in  the  answers,  that  upon  receiving  the  second  mortg^age*  the  trus- 
tee.9  cancelled  the  mortgage  they  held  upon  Selina,  which  had  been  the  property 
of  Stephens,  for  upwards  of  six  years  previously,  though  upon  the  faice  ol  the 
mortgage  no  such  consideration  appeared. 

The  judge  charged,  that  though  the  last  mortgage  was  good    for   the  eight 

hundred  dollars,  which  was  the  value  of  the  Selina  place  exchanged,  yet,  ioas- 

'uch  as  it  was  given  to  secure  not  only  that,  but  also  four  hundred  dollars 


HAWKINSVILLE,  JUNE  TERM.  1846.  189 


DaTis  et  ftl.  vs.  Andenon  et  al. 


interest  which  had  accmed,  which  wa«  over  and  above  the  value  of  the  iancfand 
mortgao^e  released  ;  it  was,  as  to  the  four  hundred  dollars,  without  consideration, 
and  void  ;  and  being  a  statutory  deed  void  in  part,  it  was  void  altogether. 

The  only  error  in  the  charge  of  the  court,  we  contend,  was  that  it  did  not  in- 
struct the  jury  that  as  between  Edward  Stiles  and  the  trustees  there  was  no  con- 
sideration whatsoever  then  moving. 

The  mortgage  on  its  face  expressed  an  antecedent  consideration,  and,  being  the 
act  and  deed  of  the  parties  under  seal,  it  was  an  estoppleto  them  to  show  any 
other  consideration  than  the  one  expressed. 

When  a  deed  states  a  consideration,  and  does  not  say  for  other  consideration,  no 
other  consideration  can  be  shown. — 4  Cowen,  427  ;  7  Johns.  Rep,  341 ;  1  Vesey, 
«•.  127. 

If  no  proof  can  be  heard  to  show  a  different  consideration  for  a  deed  thsA  the 
one  expressed  upon  its  face,  the  consideration  was  wholly  antecedent,  and  the 
judge's  charge  upon  the  point  greatly  in  favor  of  the  defendants. 

But  further,  the  release  of  the  mortgage  accrued  to  the  benefit  of  Stephens,  not 
Stiles.  The  Selina  tract  had  belonged  to  Stephecs  for  six  years ;  it  was  his  land,^ 
not  the  land  of  Stiles,  which  would  have  been  soldrhad  the  mortgage  been  fore- 
closed. T%ere  was  no  evidence  before  the  court  that  the  exchange  was  accompanied 
with  a  warranty  of  title,  and  the  parol  promise  of  Stiies  was  suck  an  one  as  could 
not  be  enforced  against  him  in  equity,  because  of  the  statute  of  frauds,  nor  at  law, 
because  of  the  statute  of  limitation.  It  is  true,  as  a  general  rule,  that  there  is  an 
implied  warranty  in  exchanges,  but  such  was  not  the  case  in. this  instance,  be- 
cause Stephens  knew  of  the  mortgage ;  and  \ht  parol  promise  of  Stiles,  to  lift  the 
mortgage,  took  the  place  of  a  warranty.  The  warranty  in  exchange  is,  that  if  any 
party  is  evicted,  he  has  a  right  to  the  land  given  in  exchange  for  his  own.  This 
would  have  restored  Stephens'  land  to  him,  and  there  is  no  evidence  that  Stiles 
gave  Starr  a  warranty  title. 

There  was  no  release  to  Stiles  of  any  legal  obligation,  and  the  release  of  a 
moral  obligation  is  not  a  valuable  consideration  in  law. 

If  the  deed  of  exchange  contained  a  warranty,  it  was  in  the  power  of  the  so- 
licitors for  the  defendant  to  have  produced  it.  Stephens  was  examined  as  a  wit- 
ness by  them,  and  their  neglect  to  prove  so  material  a  point  indicates  with  certainty 
that  it  has  no  existence. 

The  reason  wh^  a  deed  is  not  within  the  act  which  is  made  for  a  present  valua- 
ble consideration  is,  that  the  consideration  stands  to  the  creditors  in  the  place  of 
he  property  transferred. 

"  The  money  is  probably  applied  to  the  debts  of  the  creditors,  or  the  debts  of 
some  of  them." — Schultz  and  Briethaupt,  printed  Doc.  p.  61. 

Was  there  any  such  consideration  as  this  in  the  case  before  us.  The  defend- 
ant*s  witness,  Starr,  proved  that  he  had  paid  to  Edward  Stiles  the  consideration 
money  for  the  Jand  taken  in  exchange  in  the  year  1836.  The  money  was  in 
Stiles*  pocket,  and  probably  spent  by  him  long  before  the  debts  of  the  complainants 
were  contracted.  It  was  to  Stiles  a  consideration  long  past,  and  a  present  consid- 
eration to  Stephens  only. 

But  allow  the  mortgage  to  be  good  for  the  $800  principal,  it  is  assuredly  bad  for 
the  $400  accrued  interest. 

The  case  of  Schultz  and  Briethaupt,  before  quoted,  is  directly  in  point. 

The  McKinnes*  owed  the  Bank  of  the  State  of  Georgia  $40,000,  and,  in  consid- 
eration of  a  mortgage  to  be  given  to  secure  both  sums,  the  bank  advanced  in  cash 
to  them,  $50,000.  The  mortgage  was  taken  to  secure  both  sums,  and  the  Sixth 
Circuit  Court  in  the  District  ofGeorgia,  and  the  Court  of  Appeals  of  South  Caro- 
lina, decide  that,  so  far  as  the  mortgage  was  for  antecedent  consideration,  it  was 
void,  notwithstanding  the  then  moving  consideration  of  $50,000. — Printed  De- 
cision, pp  3,  61. 

Suppose,  in  the  most  favorable  point  of  view,  that  they  had  paid  Stilp-  '^-^ 
$800  in  cash,  and  he  had  appropriated  it  to  the  payment  of  the  comnlaintp<~ 
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ors,  and  that  in  consideration  of  the  $800,  he  had  gi?en  them  a  mortgage  for 
$1200,  it  would  under  the  above  decision  be  void  as  to  the  four  hundred. 

Hovir  much  stronger  is  this  case  against  the  defendants  ?  They  have  a  lien  up- 
on certain  property,  (ai|mit  it  to  be  Stiles*  for  argument  sake,)  worth  six  hundred 
dollars,  and  in  consideration  of  a  release  of  this  lien,  he  gives  them  a  mortgage 
conveyance  for  $1200  00.     Can  it  be  seriously  contended  that  such  release  is  a 
full  moving  present  consideration  for  the  $1200  00? 

Such  a  decision  is  a  virtual  repeal  of  the  law. 

A  debtor  in  insolvent  circumstances  goes  to  a  creditor  to  whom  he  owes  five 
thousand  dollars,  and  which  creditor  has  in  his  possession  property  of  the  debtor 
subject  to  his  retainer  of  $500  00.  The  debtor  says,  release  this  property,  and  1 
will  give  you  a  mortgage  to  secure  your  antecedent  debt  of  $5000.  The  property 
is  r^ased,  and  the  mortgage  given.  Will  it  be  contended  that  such  a  release  will 
support  the  mortgage,  and  be  that  valuable  moving  consideration  which  the  law 
contemplates  ?  Surely  not ;  and  yet,  if  $500  will  not  support  $5000,  neither  will 
$600  support  $1200.  The  principle  is  identical.  The  court  cannot  judge  of  the 
relative  considerations :  there  is  but  one  rule  which  we  apprehend  can  be  sus- 
tained, either  by  policy  or  sound  reason. 

"  That  when  a  mortgage  is  given  for  valuable  consideratwuy  the  moving  to  secure 
a  debt  which  is  antecedent,  that  ilie  mortgage  is  void  for  the  exact  amount  by  whicli 
the  antecedent  debt  exceeds  the  present  consideration" 

This  mortgage  was  therefore  void  as  to  the  interest;  andk,  being  a  statutory  deed, 
void  in  part,  was  void  altogether. — Schultz  and  Briethaupt  vs.  nk.  State  of  Geo.  8 
Johns.  253  ;  2  T.  R.  139,  603 ;  5  Taunton,  746  ;  S  T.  R.  641 ;  43  Law  L.  285; 
1  Sand.  66,  n.  ;  Hobart,  14 ;  Chitty  on  Con.  228-9 ;  1  Bowell  on  Con.  199;  1 
Comyns  on  Con.  26  ;  BuUer's  N.  P.  172 ;  xliii  Law  L.  285,  33 ;  9  Law  i.  70 ;  2 
Kent,  536  ;  Fonblanque  Eq.  205,  n. ;  1  Wlteatw^  S.  N.  P.  555,  8 ;  15  Pick.  167 ; 
6  Hill,  438  ;  1  Brock,  184  ;  13  Wend.  53  ;  1  Hopkins*  CA.406. 

This  point  was  conceded  by  counsel  for  defendants  at  the  time  of  trial,  but 
seems  to  have  been  revived  in  their  exceptions. 


Statement  of  the  debts  and  asset ta  of  Stiles ^ 
N.  B.  Knapp  &  Co.  $115  with  int  and  costs, 
C.  C.  Thompson  $49,  with  int.  and  costs,   . 
James  A.  Clifford  $209,  with  int.  and  costs,  . 
Joseph  Jones,  Charles  West  and  Roswell  King» 

jr.,  $799  95,  with  int  from  Jan.,  1836,   . 
Benj.  Stiles  $675,  int.  on  $300,      .... 
G.  W.  Anderson  and  Brother  $1474  26  with  int. 
Tuller,  Moore  &  Co.  $400,  with  int.      . 
Price  &  Mallery  to  $130,  with  int. 
L.  N.  Falligant  $376  36,  with  int.  ... 

Benj.  Stiles  ex'ion  from  Laurens, 
Needham  McLendon  $210,  with  int.  and  costs, 
Nathaniel  Gay  $84,  int.  and  costs,     . 
John  Smith  $152  50,  int.  and  costs, 
Benjamin  Stiles,  guardian,  $808  97, 

John  B.  Gaudry  $67  37, 

J.  B.  Gaudry  and  J.  £.  Gaudry,  survivors  . 

Assetts  as  per  return. 
One  tract  of  land,  166  acres,  in  Bryan  county, 
15  negro  slaves, 

9  of  the  mortgaged  slaves  sold  for     . 
3,  included  in  the  other  mortgage,  sold  for 
3,  allowing  $200  round, 


is  in  the  world 


19/A  April,  1843. 
$141  48 
69  50 
235  66 

1208  48 

788  00 
1611   00 

508  30 

140  00 

481   00 

450  00 

250  00 

111  60 

171   40 

808  97 
67  37      ^ 


37  68 


■S7077  44 


$800 

1700 
600 
600 


$3700 
$3377  44 
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Wm.  Law,  for  the  plainlifis  in  errjr,  id  codcIusiod. 

Defendant,  Stiles,  obtained  an  advance  from  complainants,  his  factors,  in  1840, 
and  gave  a  mortgage  on  Crow-lane  plantation.  He  had  before  purchased  Selina 
plantation  from  the  other  defendants  in  the  bill,  trustees  of  Mrs.  Joseph  Stiles  and 
children,  for  $800,  and  mortgaged  the  place  to  secure  the  purchase-money. 

Crow-lane  was  proved  to  be  worth,  in  1840,  about  $2,000— the  amount  of  the 
advance. 

In  1836,  defendant,  Stiles,  exchanged-Selina  for  Moonshine  plantation  :  which 
he  sold  for  $800. 

Mr.  Joseph  C.  Stiles  (the  husband  and  father  of  cestui  que  trusts)  agreed  to 
have  the  mortgage  cancelled  upon  receiving  a  new  security.  He  was  then  in 
Kentucky.  Upon  his  arrival  here  in  the  spring  of  1842,  this  arrangement  was  con- 
summated, by  giving  new  mortgage,  and  was  acquiesced  in  by  the  trustees. 

Defendant,  Stiles,  was  then  greatly  indebted,  and  numerous  suits  a  few  days 
before  instituted  against  him.  His  debts  were  then  about  $7,000.  His  property 
consisted  of  about  fifteen  negroes  (mortgaged,  as  aforesaid,  to  the  trustees,  and  to 
B.  E.  Stiles,  guardian,  &c.,)  and  Crow-lane  plantation.  The  complainants  having 
exhausted  their  mortgage  on  Crow-iane,  seek  to  avoid  the  defendant's  mortgage, 
as  contrary  to  the  act  of  1818. 
First  inquiry :  Is  a  mortgage  within  that  act  ? 

That  act  turns  upon  the  creation  of  a  trust.  This  appears  from  the  causes  which 
led  to  its  passage ;  and  is  expressly  declared  in  the  act,  (3  Dali.  267,)  a  man  may 
sell,  provided  no  trust. 

What  is  a  mortgage .'  It  is  a  sale — conditional,  it  is  true,  but  absolute  on  for- 
feiture of  condition. — 4  McCord,  336.  What  is  the  condition  ?  That  mortgagee 
pay  the  debt.  But  it  is  said  to  be  a  trust  estate.  What  kind  of  a  trust  ?  Such 
an  one  as  is  contemplated  by  the  act  ?  No;  it  is  an  jBouity  of  redemption — the 
right  of  paying  the  debt,  and  retaining  his  property.  This  equity  is  at  all  times 
open  to  his  creditors.  They  may  redeem.  They  may  levy  upon  it.  These  as- 
signments in  trust  delay  and  hinder  creditors. — 2  Kent,  535. 

Take  the  case  of  a  general  assignment  for  payment  of  creditors.  A  provision 
for  the  overplus,  after  payment  of  debts,  to  the  assignor,  will  not  invalidate,  be- 
cause such  a  resulting  trust  would  follow  of  courae.  without  any  stipulation. — 2 
Kent,  536,  n. 

So  an  absolute  conveyance,  intended  as  a  security,  is  but  a  mortgage,  and  the 
equity  of  redemption  would  result  without  any  stipulation.  There  is  in  neither 
case  any  secret  trust,  and  the  interest  reserved  by  the  mortgage  is  only  what  the 
law  gives  from  the  character  and  nature  of  the  transaction. 

What  is  prohibited  ?  Assignments  and  conveyances  in  trust,  by  which  the  title 
passes  absolutely  out  of  the  grantor,  for  the  benefit  of  those  appointed  in  the  deed. 
These  conveyances  were  peculiarly  objectionable,  because  debtors  were  enabled 
to  force  creditors  into  conditions  under  the  penalty  of  being  excluded.  Tlie  dis- 
tinction is  very  striking. 

I  have  been  considering  this  subject  in  the  most  favorable  aspects  to  complain- 
ant's case.  But  under  our  law,  what  is  a  mortgage  but  a  mere  security  for  a  debt  ? 
— Judge  Schley's  Decision,  p.  76. 

We  have  seen  in  England  the  estate  becomes  absolute  in  mortgagee,  upon  con- 
dition broken.  Not  so  with  us.  The  mortgagor  remains  the  owner  until,  by 
judgment  of  a  court,  the  property  is  sold.  This  is  expressly  provided  by  statutes  in 
Wew  York  and  South  Carolina. — 2  Paige,  592 ;  Rives^  Eq.  Kep.  383.  How,  then, 
shall  a  mortgage  be  called  a  conveyance  under  the  staiate,  seeing  it  does  not 
change  the  ownership,  but'is  a  mere  security. 

2d.  But  if  a  mortgage  is  embraced  in  our  act,  then  we  say — 
Ist.  That  at  common-law,  a  man  might  prefer  any  creditor ;  he  might  give  an 
assignment  or  mortgage  to  secure  an  antecedent  debt,  of  any  part,  or  the  whole  of 
his  property,  so  there  was  no  fraud ;  and  he  might  do  this  the  very  night  he  ab- 
sconded. 
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2(1.  He  might  do  the  same  thing  under  13  Eliz.  if  bona  fide  and  on  good  con* 
sideration. 

3d.  Under  bankrupt  laws,  he  might  secure  a  particular  creditor  for  jtast  or  future 
debts ;  unless  by  deed^  in  contemplation  of  bankruptcy ,  or  of  oil.  In  these  cases,  the 
law  made  it  an  act  of  bankruptcy. 

Let  us  look  for  a  moment  at  the  statute  of  Elizabeth  to  prevent  voluntary  con- 
veyances in  fraud  of  creditors.  The  questions  have  been  the  bona  fides  of  the 
tran.saction. 

Badges  of  fraud — 

1st.  Continuing  possession.  * 

2d.  Care  of  entire  estate.  From  these  and  the  like,  secret  trusts  are  implied. 
Mere  indebtedness  is  not  enough.  There  must  be  fraud. — 1  Story,  356,  360 ; 
New.  on  Con.  384-5. 

Let  us  look  at  bankrupt  acts :  (1  Jas.  1,  and  21  Jos.  1,)  A  trader  may  prefer,  if 
not  of  all,  or  under  apprehension  of  impending  bankruptcy. — New.  282.  Indebt- 
ed means  insolvent. — lb.  Reason  why  all  won't  do  under  latter  acts,  and  good 
under  Eliz.  if  no  fraud. — New.  381 ;  Doug.  92. 

The  construction  of  our  act  cannot  be  extended  beyond  bankrupt  acts.  They 
seek 

1st.  Equality; 

2d.  Distribution  by  law  ; 

3d.  Protection  of  bankrupt  from  future  liability. 

Ours  seek  only  equality.  Indebted,  in  our  act,  means  insolvency. — New.  384-5. 
What  is  technical  insolvency  ? — 1  Peters,  438-9.  When,  then,  is  a  mortgage 
embraced  under  our  act  ?  By  an  insolvent,  in  contemplation  of  impending  rwn, 
on  the  eve  of  bankruptcy,  with  the  intent  to  give  a  fraudulent  preterence.  And 
further,  it  must  be  voluntary.— Dotig.  88,92;  1  Wask.  Cir.  C.  Hep.  34-5.  li 
the  creditor  pushes,  the  fraudulent  intent  is  negatived.  Let  us  test  these  princi- 
ples by  the  facts  of  this  case. 

If  the  defendants  had  taken  no  mortgage  for  Selina,  they  would  have  bad  a  lien  for 
unpaid  purchase-money.'  But  they  had  a  mortgage.  They  gave  a  good  present 
consideration  for  the  new  mortgage.  $800  went  to  Stiles'  cre4itor8.  We  are  in  a 
court  of  equity.— 1  Story,  522 ;  20  John.  637 ;  4  Paige,  508.  Specific  lien  always 
preferred  to  general. — Story  402-3,  n.  1;  3  Dm.  74;  1  Paige,  130;  2  ib.  590, 
266.  A  court  of  equity  may  displace  a  judgment,  where  an  equitable  claim 
against  the  premises. 

Who  has  the  superior  equity  ? 

But  where  the  equities  are  equal,  the  maxim  is,  qui  priori  est  in  tempore,  potior 
est  in  jure. — Story,  400. 

By  the  Court — Warner,  Judge. 

Tiie  complainants  in  the  court  below  filed  their  bill  for  the  purpose  of 
setting  asi<le  a  mortgage  executed  by  Edward  Stiles  to  Joseph   Jones, 
Charles  W^est,  and  Roswell   King,  jun.,  trustees  of  Caroline   Clifibi^ 
Stiles,  on  the  ground  that  the  said  mortgage  was  fraudulent,  within  the 
provisions    of  the  ai-t  of  19th   December,  1818,  as  against    creditois. 
The  complainants  are  judgment  creditors  of  lldward  Stiles  ;  their  judg- 
ment hiving  been  obtained  subsequent  to  the  date  of  the  mortgage.     On 
the  trial  of  the  cause,  the  defendants  in  the  court  below,  offered  to  intro- 
duce Benjamin  Edward  Stiles  as  a  witness,  who  was  objected   to,  on  the 
ground  that  he  was  security  for  the  defendants  on  their  appeal  bond, and 
.  therefore  interested.     The  defendants'  solicitors  then  moved  the  court  to 
•permit  them  to  substitute  another  security  on  the  bond,  in    the   place  of 
the  witness,  which  mo'.ion  the  presiding  judge  refused  :  Whereupon  the 

"  udants  excepted.     We  are  of  the  opioioo  that  the  court  beloiT  ought 
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to  hare  permitted  the  defeodants  to  have  substituted  another  security  in 
the  place  of  the  witness^  for  the  advancement  of  justice  ;  the  motion  for 
substitution  being  made  by  the  parties  for  their  benefit,  they  could  not 
take  advantage  of  it ;  and  an  order  entered  on  the  minutes  of  the  court, 
stating  the  facts,  would  make  the  record  sufficiently  intelligible.  It  would 
not,  as  is  supposed,  be  giving  a  neti;  bond;  the  appeal  was  entered  ac- 
cording to  law,  and  security  given  at  the  time,  who  continues  security  up 
to  the  time  the  new  security  is  substituted  in  his  place.  Nothing  is  more 
common  in  our  courts,  when  the  original  security  on  an  appeal  bond  be- 
comes insolvent,  pending  the  appeal,  than  to  require  new  security  to  be 
given ;  the  court  passing  an  order  for  that  purpose.  The  motion  to  sub- 
stitute another  8ecurity  in  the  place  of  the  witness  ought,  in  our  judg- 
ment, to  have  been  allowed ;  and  there  was  error  on  the  part  of  the 
court  in  overruling  the  motion.  In  the  case  of  Eastman  and  FhiWrick  vs. 
McAlpinj  decided  during  the  present  term,  (page  157,)  we  held  that  a 
debtor,  in  insolvent  circumstances,  mi^htmake  an  absolute  bona  fide  con- 
veyance of  his  property  to  a  creditor,  in  payment  of  a  bona  fide  pre-exist- 
ing debt ;  provided  there  was  no  trust  reserved  for  the  benefit  of  the 
seller,  without  such  conveyance  being  obnoxious  to  the  act  of  1818.  But 
it  has  been  ably  and  ingeniously  argued,  in  this  case,  that  inasmuch  as  the 
mortgagee  is  a  trustee  for  the  mortgagor,  to  the  extent  of  the  equity  of 
redemption,  such  a  trust  is  created,  as  would  bring  a  mortgage  convey- 
ance within  the  statute.  That  a  mortgage  is  such  a  conveyance,  as 
would  be  obnoxious  to  the  provisions  of  the  act  of  1818,  provided  it 
was  used  as  an  instrument  of  fraud,  for  the  purpose  of  securing  to  the 
mortgagor  a  secret  trust,  or  benefit,  within  the  intent  and  meaning  of  that 
act,  we  do  not  doubt ;  but  that  a  mortgage  executed  by  a  debtor  in  insol- 
vent circumstances  to  a  creditor,  to  secure  the  payment  of  a  bona  fide 
pre-existing  debt  is  per  $e  fraudulent  as  against  creditors,  within  the 
meaning  of  the  act  of  1818,  we  do  not  admit.  We  have  already  decided 
that  the  debtor  can  make  an  absolute  sale  of  his  property  to  a  creditor,  in 
payment  of  a  bona  fide  pre-existing  debt.  If  he  can  make  an  absolute 
sale,  surely  he  can  pledge  it,  or  create  a  lien  upon  it,  as  a  security  for  a 
pre-existing  debt. 

A  mortgage  in  this  State  is  nothing  more  than  a  security  for  the  pay- 
ment of  the  debt ;  and  the  title  to  the  mortgaged  property  remains  in  the 
mortgagor  until  foreclosure  and  sale,  in  the  manner  pointed  out  by  statute. 
It  is  true,  the  mortgagor  is  entitled  to  the  equity  of  redemption  after  the 
debt  is  paid  ;  and  the  clause  in  this  mortgage  which  stipulates  that  the 
surplus,  after  paying  the  pri  tcipal  lebts,  interests  and  costs,  shall  be  re- 
funded to  the  mortgagor,  confers  no  other,  or  greater  privilege  than  the 
law  confers  upon  him.  The  law  gives  him  the  right  to  the  surplus  of 
the  proceeds  of  the  mortgaged  property  when  sold,  after  foreclosure, 
over  and  above  the  principal  debt  and  interest,  which  the  mortgage  was 
given  to  secure,  and  the  costs  nf  such  foreclosure  and  sale. 

We  have  said,  under  our  law,  the  legal  title  to  the  mortgaged  property 
remained  in  the  mortgagor  until  after  foreclosure  and  sale.  The  judg- 
ment creditor,  in  this  case,  could  have  levied* his  execution  upon  th" 
mortgaged  property,  and  sold  it,  and  the  purchaser  would  have  acquired 
the  legal  title,  SLbject  to  the  incumbrance  of  the  mortgage.  The  f* 
flamental  error  in  the  argument  of  the  counsellor  the  judgment  cie^^ 
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i«,  in  supposing  the  legal  title  to  the  mortgaged  property  is  in  the  mort- 
gagee after  condition  broken,  and  that  he  noids  it  in  trust  for  the  mort- 
gagor ;  at  least  so  far  as  the  equity  of  redemption  is  concerned.  The  hd 
that  the  legal  title  to  the  mortgaged  property  remains  in  the  mortgagor, 
until  after  foreclosure  and  sale,  cuts  off,  and  destroys  all  foundation  for 
the  idea  there  is  any  such  trust  existing  between  the  mortgagee  and 
mortgagor  as  was  contemplated  by  the  act  of  1818.     The  record  in  this 
case  discloses  that  in  1836,  the  plaintifl&  in  error  took  a  mor^ge  on  a 
tract  of  land  called  Selina,  to  secure  the  payment  of  a  debt  due  by  Ed- 
ward Stiles,  the  mortgagor,  for  $800  00.     At  the  time  this  mortgage 
was  executed,  it  is  admitted  the  mortgagor  was  solvent.     Afterwards, 
this  tract  of  land  was  sold  by  Edward  Stiles  to  Stephens,  and  for  the 
purpose  of  raising  the  incumbrance,  so  as  to  make  Stephens  a  good  title, 
a  new  mortgage  was  executed  in  1842,  on  the  negroes,  to  secure  the 
payment  of  the  $800  00  with  the  accruing  interest  thereon.     When  this 
last  mortgage  was  executed,  the  mortgagor  was  in  failing  circumstances. 
The  debt  which  the  mortgage  was  executed  to  secure,  it  is  admitted, 
was  a  bona  fide  indebtedness.     The  court  below  instructed  the  jury,  this 
latter  mortgage,  given  to  secure  the  payment  of  the  $800  00  with  the  ac- 
cruing interest  thereon,  was  within  the  statute  of  1818,  so  far  as  the  in- 
terest was  concerned ;  and  being  void  in  part,  it  was  void  altogether. 
We  are  of  the  opinion  a  debtor  in  insolvent  circumstances,  has  the  right 
to  execute  a  mortgage  to  a  creditor,  to  secure  the  payment  of  a  bona  fids 
pre-existing  debt ;  and  that  the  execution  of  such  mortgage  would  not 
per  $e  be  fraudulent  as  against  creditors,  within  the  intent  and  meaning 
of  the  act  of  1818.    That  act  was  directed  against  conveyances  made  by 
debtors  to  creditors,  in  trust  for  the  benefit  of  the  seller^  or  nwrtgagor^ 
whether  secret  or  otherwise  ;  but  was  not  intended  to  prohibit  a  del  lor 
from  making  a  bona  fide  sale  of  his  property  to  a  creditor,  or  to  secure 
the  payment  of  a  6ofiii  fide  debt  by  mortgage  on  his  property,  free  from  any 
trust  for  the  benefit  of  the  seller  or  mortgagor.     Under  our  law  of  mort- 
gage, there  is  not  such  a  trust  existing  between  the  mortgagee  and  mort- 
gagor, as  will  per  se  bring  it  within  the  provisions  of  the  act.     We  are, 
therefore,  of  the  opinion,  there  was  error  in  the  charge  of  the  court,  in 
deciding  this  mortgage  came  within  the  provisions  of  the  act  of  1818. 
Let  the  judgment  of  the  court  below  be  reversed,  and  a  new  trial  granted. 
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No.  25. — Amos  Scudder,  plainliflf  in  error,  vs.  Wylly  Wood- 

BBiDGE,  defendant  in  error. 

The  doctrine  that  the  principal  is  not  liable  to  one  agrent  or  employee  for  damages  oc« 
casioned  by  the  negligence  or  miacondaCt  of  another  agent  or  employee,  is  not  ap- 
plicable to  slaves. 

This  was  an  action  on  the  case,  brought  by  the  defendant  in  error  against 
the  plaintifTin  error,  in  the  Superior  Court  of  Chatham  county,  and  was 
tried  in  said  Superior  Court  before  Judge  Fleming,  at  May  Term,  1846. 

For  the  facts  of  the  case,  and  the  error  assigned,  see  the  opinion  of  the 
court,  (supra.) 

MuLFORD  Marsh,  for  the  plaintiff  in  error. 

The  action  in  the  court  below  (Chatham  Superior  Court)  was  brought  hy  de- 
fendant in  error,  to  recover  the  value  of  a  negro  boy,  a  carpenter,  who  was  acci- 
dentally killed  on  board  the  steamer  Ivanhoe,  owned  by  the  plaintiff  in  error. 
The  boy  was  at  work  on  board,  and  the  action  is  sought  to  be  sustained  on  the 
ground  of  carelessness  on  the  part  of  tlie  captain  of  the  Iran  hoe,  who  was  in  the 
employ  of  the  plaintiff  in  error,  and  that  the  plaintiff  is  responsible  to  every  one,  as 
well  those  in  his  employ  as  to  third  persons,  for  the  carelessness  of  his  agents. 

The  Superior  Court  so  instructed  the  jury,  and  upon  that  point  the  case  is 
brought  before  the  court. 

The  error  assigned  is  that  the  instruction  of  the  court  was  wrong,  and  that  the 
plaintiff  in  error  js  not  liable  for  any  carelessness  of  his  agents  to  those  in  his  em- 
ploy. 

Counsel  for  plaintiff  in  error  makes  the  following  point :  That  a  master  is  lia- 
ble for  the  carelessness  of  his  agent  only  to  third  persons,  and  not  to  those  in  his 
employ.— 1  £lk.  Com.  429, 

Blackstone  lays  down  the  rule  how  strangen  may  be  affected  by  the  relation  of 
master  and  servant.  Strangers  to  the  master,  not  those  in  his  employ — they  are 
not  strangers.  And  on  page  431,  he.  says:  **  If  a  servant  by  his  negligence  does 
damage  to  a  stran^er»  the  master  shall  answer  for  his  neglect,**  This  rule  is  found- 
ed upoR  an  implied  contract,  that  extends  to  strangers  only — not  those  in  the 
master's  empley — as  fully  laid  down  by  Justice  Story.^StoryonAgency,sec.  452, 
453, 4  and  5. 

This  rule  is  clearly  recognized  in  the  case  of  Murray  vs.  So.  Car.  Railroad,  by 
the  Supreme  Court  of  South  Carolina  —1  McMullan's  Rep.  385. 

The  plaintiff  was  in  the  employ  of  the  defendant,  and  sued  for  damages  occa- 
sioned by  the  negligence  of  another  servant  of  the  defendant.  The  court  held 
that  the  rule  of  liability  extended  only  to  strangers,  and  that  plaintiff  could  not 
recover — he  not  standing  in  the  situation  of  a  stranger  to  defendant,  being  in  his 
employ. 

Tn  the  Supreme  Court  of  Massachusetts,  in  the  case  of  Farwett  vs.  Boston  and 
Worcester  Railroad  Companies,  (4  Met.  49,)  the  court  held  the  same  doctrine. 

That  was  an  action  bronzht  by  one  in  defendanfs  employ,  to  recover  damages 
for  injuries  occasioned  bv  the  negligence  of  another  servant  of  the  defendant,  and 
the  court  held  the  defendant  not  liable,  and  recognized  the  case  in  South  Carolina 
as  sound  law.    This  last  case  was  in  1842. 

And  the  Supreme  Court  of  New  York,  in  1844,  confirm  the  same  doctrine  in  th* 
case  of  Srovm  vs.  Maxicdl. — 6  RUl  Rep.  592. 

These  are  all  the  American  cases  we  find  upon  the  point.     In  Englan  * 
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same  doctrine  was  held  in  the  case  of  Priestly  vs.  Fowler. — 3  Mees.  If  fVeUb.— 
Note  in  Story  or^  Agenof,  565. 

Not  one  case  do  we  iind  like  the  present,  where  the  master  has  been  held  liable 
for  the  negligence  of  his  agent.  And  in  this  case  no  negligence  has  been  proven 
on  the  part  of  the  plaintiff's  agent,  save  that  of  the  defendant's  own  boy,who  was 
killed.  He  was  told  not  to  go  into  the  wheel-house ;  and  again,  to  come  out  of  it. 
He  did  wrong  in  going  into  a  place  of  danger,  and  then  not  coming  out  when  or- 
dered. 

If  the  doctrine  contended  for  by  the  defendant's  counsel  be  the  law,  it  would, 
in  the  language  of  some  of  the  judges,  lead  to  alarming  consequences,  and  put  an 
end  to  the  existence  of  masters  and  servants. 

But  make  him  liable  to  each  for  the  negligence  of  each,  and  yon  will  put  an  end 
to  their  employment.     No  reasonable  and  responsible  man  would  take  the  risk. 

Suppose  a  master  carpenter, ^ith  one  hundred  men  in  his  employ,  responsible  for 
their  negligence  to  all  the  world,  other  than  those  in  his  employ,  is  a  heavy  liability. 
He  could  not  trust  one  or  more  of  them  to  build  a  scaffold,  or  do  any  work,  lest 
by  their  neglect  soiAe  of  his  other  workmen  should  get  injured.  Nor  could  be 
trust  a  portion  on  the  scaffold,  lest  they,  by  negligence,  drop  a  piece  of  timber  or 
some  article,  whereby  another  of  his  workmen  should  be  injured.  It  may  bejoM- 
ly  asked,  what  rule  of  law  makes  him  thus  liable  ?  It  is  not  in  their  contract  of 
hiring,  nor  is  it  implied  from  their  contract. 

And  80  of  every  other  employment.  A  stage  owner,  for  instance,  is  liable  to 
passengers  for  the  gentleness  of  his  horses,  the  strength  of  his  carriage,  &c.  Bat 
apply  the  rule  contended  for  by  defendant's  counsel,  and  where  will  it  end? 
Suppose  the  driver  is  injured  by  the  breaking  down  of  the  stage,  the  inquiry 
would  lead  to  the  workmanship  of  the  carriage-maker  and  the  blacksmith,  and  all 
concerned  in  making  the  carriage.  The  inquiry  would  be  almost  endless,  and 
quite  absurd. 

It  is  therefore  very  clear,  that  the  court  erred  in  instructing  the  jury,  and  that 
the  plaintiff  in  error  is  not  liable,  and  the  judgment  of  the  court  below  should  be 
set  aside. 

Robert  M.  Charlton,  for  defendant  in  error. 

It  is  said  that  the  usual  rule,  that  a  man  shall  be  liable  for  the  acts  of  his  agents, 
does  not  apply  to  this  case,  because  a  master  is  not  liable  to  his  servant  for  the 
negligent  act  of  another  servant  in  his  emploj,  when  they  are  both  engaged  in 
one  common  undertaking.  And  three  cases  are  cited  to  support  this  position: 
Murray  vs.  JR.  R.  Company,  1  McMullaji,  385 ;  FarweU  vs.  JBoslon  ^  Worce^tf 
Railroad  Co.  4  Metcalf,  49 ;  Brown  vs.  Maxivell,  6  Hill,  594. 

I  propose  to  show  that  these  cases  do  not  apply  to  the  present  case. 

And  Ist  They  do  not  apply,  because  it  is  not  denied  in  these  cases  (at  least  in 
the  first  two)  that  a  case  may  not  occur  where  the  owner  will  be  liable  for  the  acts 
of  one  agent  to  another ;  as  in  such  cases  as  where  the  owner  employs  unfit  and 
improper  persons  as  agents,  by  whose  ignorance  or  folly  another  is  injured  — 
1  McMullan,  401 ;  4  Metcalf,  61-62. 

Now,  this  is  exactly  the  view  we  took  of  this  case  to  the  jury  :  that  the  de- 
fendant  had  employed  a  mason  for  his  captain  ;  a  black  man  for  his  engineer,  and 
that  he  had  not  other  hands  nn  board  sufficient  and  skillful  for  sacb  a  purpose ; 
and  that  the  injury  was  occasioned  by  the  want  of  competent  and  skillful  person?. 
The  charge  of  the  rourt  was,  that  if  a  person  did  not  employ  proper  persons  to 
control  or  navigate  his  boat,  be  would  be  reponsible  for  injuries  accruing  there- 
upon ;  and  the  jury — the  qnestion  of  fact  being  left  to  them — found  the  negligence 
in  appointing  to  exist.  We  are  therefore  not  in  conflict  with  the  decision  in  I 
^fMullan,  and  4  Metcalf,  because  of  this  distinction. 

~he  case  in  6  Hill  does  not  apply  at  all,  because  the  point  in  that  case  was,  that 
aintiff  was  equally  to  blame  with  the  other  agent»and  therefore  he  coald  n«' 


HAWKINSVILLE.  JUNE  TERM,  1846.  197 

Sendder  vs.  Woodbridge. 


'  recover.  No  such  point  was  made  in  this  case ;  no  exertion  was  taken  to  this 
point.  Beardsley,  J.,  expressly  says,  in  reference  to  the  main  principle,  "  It  is 
not  necessary  to  place  the  present  decision  on  that  principle  ;*'  therefore,  what  he 
said  was  mere  obiter  diction,  and  not  the  decision  of  the  court,  nor  involved  in  the 
case. 

But,  secondly,  the  cases  in  McMvllan  and  Metcalf  are  not  applicable,  because 
they  proceed  upon  the  idea,  that  in  cases  of  this  kind,  each  agent  is  an  observer 
of  the  conduct  of  the  others,  can  give  notice  of  the  misconduct,  incapacity  or 
n^lect  of  duty,  and  leave  the  service  if  the  common  employer  will  not  take  the 
necessary  precautions,  and  employ  proper  agents.  And  that  public  policy  will  be 
best  promoted  by  taking  away  the  remedy  against  the  employer,  and  making  each 
agent  act  as  the  spy  upon  the  others. — 1  Metcalf,  59 ;  see  Blandin^s  argument,  1 
McMvUan,  395. 

But  we  must  see  that  these  cases  apply  to  free  agents  and  white  men,  and  not 
to  slaves ;  their  position  in  our  section  of  the  country  would  not  allow  them  to 
direct  or  interfere ;  complain  they  dare  not,  and  leave  they  cannot. 

The  general  rule  stated  in  McMullan  and  Metcalf  may  be  correct,  and  yet  we 
must  see  that  the  exceptions,  in  justice  and  reason,  must  be  numerous. 

Even  the  court  in  Metcalf  &dmli3,  that  there  may  be  implied  warranties  arising 
out  of  the  operation  of  master  and  servant. — See  p.  62. 

Sorely  justice  requires  that  every  man  who  employs  another  in  an  inferior  ca- 
pacity, does  impliedly  covenant  and  contract  that  the  superior  agents  employed  to 
superintend  him,  shall  be  skillful  aud  prudent  persons.  Every  man  who  holds 
himself  ont  in  a  public  or  any  other  capacity,  thereby  impliedly  asserts,  that  he  is 
capable,  and  will  manage  properly  such  business.  Such  a  warranty  is  implied 
from  the  mere  fact  of  holding  himself  out  in  such  capacity. 

The  inferior  agent  cannot  control  him  in  the  choice  of  his  agents;  the  inferior 
not  being  employed  as  a  skillful  person  may  not  be  enabled  or  expected  to  know 
whether  the  superior  agent  is  conducting  himself  with  skill  and  care,  for  relying 
on  the  implied  warranty  of  the  common  employer ;  and  without  skill  or  know- 
ledge to  detect  the  coming  evil,  his  first  admonition  may  be  a  hroken  leg : 
shall  he  not  recover  ? 

3d.  But  the  main  objection  to  the  application  of  these  cases  to  the  present  is, 
that  these  were  cases  of  injury  to  the  person ;  this  is  a  case  of  injury  to  the 
property. 

No  one  can  doubt,  if  I  hire  my  servant  to  another,  he  is  bound  to  take  ordinary 
care  of  him,  and  he  is  responsible  if  he  does  not  take  such  care,  by  employing 
incompetent  agents  to  superintend  the  common  employment.  It  is  a  case  of 
bailment. 

A  slave,  it  is  very  properly  said,  is  not  a  bale  of  goodfi :  but  still  he  is  pro- 
perty ;  and  so  far  from  the  fact  that  he  is  a  human  being,  as  well  as  property,  di- 
minishing the  amount  of  care  which  the  bailee  is  bound  to  use  towards  him, 
that  circumstance  increases  it,  for  the  sake  of  policy  and  humanity. 

Evans,  J.,  impliedly  admits  this  distinction  when  be  says :  (1  Mc3Iullan,  399,) 
No  man  would  have  any  guaranty  lor  the  security  of  his  property,  if  his  only 
remedy  for  negligence  was  the  irresponsible  or  insolvent  agents  which  another 
might  employ.  This  shows  that  the  decision  he  was  making,  would  have  varied, 
if  property  or  bailment  had  been  the  question  before  him. 

^nd  O'Neal,  J.,  in  dissenting  from  the  majority  says :  "  If  the  plaintiff,  instead 
of  himself,  had  hired  his  negro  man  to  the  defendants,  as  second  fireman,  and 
he  had  lost  bis  leg  by  the  cafelessness  of  the  engineer,  would  not  the  defend- 
ants have  been  liable  ?  It  seem»  to  me  that  they  would,  or  one  section  of  the  law 
of  bailments  would  be  repealed  by  the  court  of  errors. — 1  McMullan ^  404. 

Chancellor  J.  Johnson  also  speaks  in  the  same  manner,  exemplifying  hy  the 
ca5e  of  an  overseer. — See  ib.  p.  407-8.  He  also  asks  if  we  are  to  look  to  the  irre- 
cponsible  persons,  perhaps  staves,  hired  by  the  company  thus,  when  the  injury 
occarred  ? 
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Now,  apply  these  questions  to  the  case  before  us.  The  jury  have  found  the 
iieict  submitt^  to  them,  that  the  death  of  this  slave  was  occasioned  by  the  scU 
of  defeodant's  servants ;  one  of  them  an  irresponsible  person — a  slave.  Are  we 
to  be  insult^  by  being  told  to  resort  to  a  remedy  against  the  black  fireman  !  who 
is  not  responsible,  civiliter,  and  ought  not  to  be  responsible,  when  placed,  pcr- 
Jiaps  against  his  will,  in  a  position  which  he  has  no  science  to  fill  ? 

fcven  if  the  cases  in  McMullan  and  Metcalf  are  sound  law,  will  this  court  ap- 
ply them  to  a  case  expressly  excepted  by  the  very  decisions,  and  in  a  case,  loo, 
involving  property,  and  the  question  of  bsulment  ? 

The  plaintiffs  in  error  may  say,  that  we  did  not  hire  this  slave  to  him ;  that  it  i6 
not  a  case  of  bailment.  We  say  so  also.  We  did  not  hire  this  slave  to  him ;  he 
was  acting  without  our  consent,  and  taking  our  property  out  of  the  county  with- 
out our  consent ;  and  being  thus  a  wrong-doer,  he  is  liable  for  all  the  conee- 
qnences  of  his  illegal  act.  And  if  it  be  so— if  this  slave  was  not  in  his  employ 
by  the  consent  of  the  owner — how  do  the  cases  of  McMxdlan  and  Metcalf  ^wl^' 
He  cannot  in  such  event  be  called  an  agent  of  Scudder. 

But  if  our  property  was  hired  to  him,  (in  which  can  only  the  cases  he  cites  be 
applicable,)  t^en,  it  was  a  case  of  bailment,  and  he  is  responsible  to  us  for  want 
of  care  in  employing  competent  persons. 

By  the  Court. — Lumpkin,  Judge. 

Wylly  Woodbridge  brought  an  action  on  the  case  against  Amos  Scud- 
der, to  recover  the  value  of  a  negro  boy,  by  the  name  of  Ned,  a  carpenter, 
killed  on  board  the  Ivanhoe,  owned  by  the  defendant.  It  was  alleged  in 
the  declaration  that  the  property  was  lost  by  the  carelessness  and  mis- 
management of  the  captain  of  the  boat,  who  was  employed  by  the  owner. 
This  boy  had  been  hired  as  a  carpenter  to  make  the  trip  from  Savannah 
to  St.  Mary's,  and  becoming  entangled  in  the  water-wheel,  in  aidii  g  to  get 
the  boat  off,  he  was  drowned.  Judge  Fleming,  before  whom  the  cause 
was  tried  in  Chatham  county,  charged  the  jury,  that  if  they  found  that  the 
death  of  the  slave  was  occasioned  by  the  negligence  or  want  of  skill  in  the 
ofi&cers  of  the  Ivanhoe,  in  the  employment  of  Amos  Scudder,  that  fce  was 
liable  for  the  loss  accruing  from  such  negligence  or  want  of  skill.  The 
jury  returned  a  verdict  for  five  hundred  dollars.  The  defendant  belo^ 
excepted  to  the  charge  of  the  court,  and  now  assigns  for  error  that  the  in- 
struction 10  the  jury  was  wrong,  and  that  the  plaintiff  in  error  is  not  liable 
for  any  carelessness  of  his  agents  to  those  in  his  employ. 

The  verdict  of  the  jury  having  established  the  fact  that  the  death  of  the 
slave  was  produced  by  the  negligence  or  want  of  skill  of  the  officers  on 
board  the  boat,  I  shall  not  pretend  to  scrutinize  the  testimony,  but  ad.dress 
myself  at  once  lo  the  inquiry,  whether,  conceding  the  fact  as  fpund  by  the 
verdict,  Scudder  is  liable  to  Woodbridge  ?  This  question  is  new  in  our 
State,  and  well  deserves  the  gravest  consideration. 

The  general  doctrine,  as  contended  for  by  counsel  for  plaintiff  in  error, 
may  be  correct.  It  is  distinctly  laid  down  in  Story  on  Agency^  and  oth^r 
elementary  writer^,  and  fully  sustained  by  the  adjudications  adduced  from 
South  Carolina,  Massachusetts,  New  York  and  England. — 1  McMnUan 
Rep.  385  ;  4  Met,  49  ;  6  HUl  B^p.  692 ;  FriestJy  vs.  Fowler^  3  Meet* 
and  Wehb.  And  we  are  disposed  to  recognize  and  adopt  it,  with  the  cau- 
tions, limitations  and  restrictions  in  those  cases.  But  interest  to  the  owu- 
^^  and  humanity  to  the  slave,  forbid  its  application  to  any  other  than/ree 
"gents.     Indeed,  it  cannot  be  extended  to  slaves,  ex  nece$$iial€  rfi- 
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The  argurneDt  upon  which  the  decisions  referred  to  mainly  rest  is,  that 
public  policy  requires  that  each  person  engaged  on  steamboats  and  rail- 
roads should  see  that  every  other  person  employed  in  the  same  service 
does  his  duty  with. the  utmost  care  and  vigilance ;  that  every  hand  is  qua- 
lified for  his  place,  and  that  everything  connected  with  the  line  is  in  good 
order.  Moreover,  it  is  urged,  that  the  want  of  recourse  on  the  principal 
will  not  only  make  each  agent  more  careful  himself,  but  induce  him  to 
stimulate  others  to  like  diligence.  Can  any  of  these  considerations  apply 
to  slaves  ?  Hiey  dare  not  interfere  with  the  business  of  others.  They 
would  be  instantly  chastised  for  their  impertinence.  It  is  true  that  the 
owner,  or  employer ^  of  a  slave  is  restrained  by  the  Penal  Code  from  in- 
flicting on  him  cruel,  unnecessary  and  excessive  punishment ;  and  that  all 
others  are  forbidden  to  beat,  whip  or  wound  them,  without  sufficient  cause 
or  provocation.  But  can  any  one  doubt  that  if  this  unfortunate  boy,  al- 
though shipped  as  a  carpenter,  had  been  ordered  by  the  captain  to  perform 
the  perilous  service  in  which  he  lost  his  life,  and  he  had  refused  or  re- 
monstrated, that  he  would  have  received  prompt  correction  r  and  that  on 
the  trial  on  a  bill  of  indictment  for  a  misdemeanor,  his  conduct  would  have 
been  deemed  a  sufficient  justification  for  the  supposed  ofience  ?  No ! 
slaves  dare  not  intermeddle  with  those  around,  embarked  in  the  same 
enterprise  with  themselves.  Neither  can  they  testify  against  their  mis- 
conduct. Neither  can  they  exercise  the  salutary  discretion,  left  to  free 
white  agents,  of  quitting  the  employment  when  matters  are  mismanaged, 
or  portend  evil.  Whether  engaged  as  carpenters,  brickh  yers  or  black- 
smiths— -as  ferrymen,  wagoners,  patroons  or  private  hands,  in  boats  or  ves- 
sels in  the  coasting  or  river  navigation,  on  raiiroads,  or  any  other  avoca- 
tion— they  have  nothing  to  do  but  silently  serve  out  their  appointed  time, 
and  take  their  lot  in  the  mean  while  in  submitting  to  whatever  risks  and 
dangers  are  incident  to  the  employment.  Bound  to  fidelity  themselves, 
they  do  not,  and  cannot  act  as  securities,  either  for  the  care  or  competency 
of  others.  And  what  can  the  master  know  of  the  condition  of  the  vessel, 
road,  work  or  machinery,  where  his  servant  is  employed,  or  of  the  skill 
or  prudence  of  the  persons  associated  with  him  ?  No  two  conditions  can 
be  more  difierent  than  these  two  classes  of  agents :  namely,  slaves  and  free 
white  citizens  ;  and  it  would  be  strange  and  extraordinary  indeed  if  the 
same  principle  should  apply  to  both. 

Again  :  a  large  portion  of  the  employees  at  the  South  are  either  slaves 
or  free  persons  of  color,  wholly  irresponsible,  civiHter,  for  their  neglect  or 
malfeasance.  The  engineer  on  the  Ivanhoe  was  a  colored  man.  Had  the 
accident  been  attributable  to  his  mismanagement,  to  whom  should  Wood- 
bridge  have  looked  for  redress  ?  But  we  think  it  needless  to  multiply 
reasons  upon  a  point  so  palpable.  There  is  pne  view  alone  which  would 
be  conclusive  with  the  court.  The  restriction  of  this  rule  is  indispensable 
io  the  welfare  of  the  slaoe.  In  almost  every  occupation,  requiring  combined 
effort,  the  employer  necessarily  intrusts  it  to  a  variety  of  agents.  Many 
of  those  are  destitute  of  principle,  and  bankrupt  in  fortune.  Once  let  it 
be  promulgated  that  the  owner  of  negroes  hired  to  the  numerous  naviga- 
tion, railroad,  mining  and  manufacturing  companies  which  dot  the  whole 
country,  and  are  rapidly  increasing — I  repeat,  that  for  any  injury  done  to 
this  species  of  property,  let  it  be  undemtood  and  settled  that  the  employer 
is  not  liable,  but  that  the  owner  must  look  for  compensation  to  the 
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tenant  who  occasioned  (he  mischief,  and  I  hesitate  not  to  affirm,  that  ibe 
life  of  no  hired  slave  would  be  safe.  As  it  is,  the  g;uarda  thrown  around 
this  class  of  OUT  population  are  sufficiently  few  and  feeble.  We  are  allo- 
gether  disinclined  to  lessen  their  number  or  weaken  their  force.  VVe  are, 
therefore,  cordially,  confidently  and  unanimously  agreed,  and  so  adjudge, 
that  the  judgment  below  be  affirmed,  with  costs. 


No.  26. — James  P.  Deht,  plaintiff  in  error,  vs.  King  &  Coombs, 
KAH  King,  defendants  in  error. 

iB'inan  action  tx  contraefurecorera  judgment  againit  Kvenl  d(- 
□ne  af  tbem  pay  the  whole  demand,  Ihe  lavr  gives  him  an  action  f'x 

gainat  Ibe  others  Tor  cantribulioa, 

ding  in  a^alijvre,  are  bound  lo  contiibute.    This  inctrioe,  bv<r- 

t  apply  to  judgmenta  againat  aeveral  in  actiona  of  tort. 

he  bigheat  evidence  oT  Ihe  defendanfa  joint  indebledneaa ;  but  not 

at  thedefendanls  are  in  aqualijure  ;  it  is  only  f  rtino/orfeevidfocc 
and  of  that  position. 

iF  conlTibuHon  ia  equalitj  in  bearing  a  common  burden,  which  vitj 
Ibe  circuDUtancea  and  lelatioDt  of  the  pu-tie*  anterior  lo  the  jvi^- 

l  not  be  granted,  because  Ihe  jurj,  by  a  committee  of  one  or  mote  o( 
immunicated  with  Ihe  judge,  relatiie  lo  the  cause  with  which  IhfJ 
,  publicly,  in  open  court,  ini  in  the  prainec  of  tht  parties  or  thti' 
The  publicity  of  the  communication  guards  it  from  all  objection,  u 
I  propriety. 

1  action  of  indebitdlus  assumpsit,  b'vught  by  the  defendants 
ist  the  plaintiff  in  error,  in  the  Inferior  Court  of  the  County 
to  recover  $350,  for  so  n.uch  money  paid  by  them  for  fa's 
suit  for  coDtribution.  The  plaintiff  in  error  by  h  b  atlorpeji 
eneral  issue,  and  a  so  a  plea  of  set  00°.  The  defendBols  in 
;d  in  the  loferior  Court,  from  which  anappeal  was  taken, 
Term,  1846,  <tf  the  Superior  Court  of  the  Coucty  of  Ch»l- 
;  was  tried  on  the  appeal,  before  Judge  Fleming  and  by  a 

f  this  ca.<.e,as  they  transpired  on  the  appeal  trial  'D  the  court 

er  with  the  matters  of  err  -r  alleged,  having  been  fully  slated 

...  ...,i  up.u.uD  01  the  Supreme  Court,  delivered  by  His  Honor  Judg* 

Nisbet,  (for  which  see  tupra,)  it  b  deemed  unnecessary  to  state  item 
here, 

R.  M.  Chablton,  submiited  the  following  brief  of  Messrs.  Waud  ^ 
Owen,  Attorneys  of  Record  for  the  plaintifi'ia  error  : 

We  shall  contend,  in  Ihe  first  pla^,  thai  a  claim  or  demand,  by  one  BOnt) 

"'  another,  for  contribution,  ta  a  claim  or  demand  purely  of  equilaUe  oftf  in  '■ 

'Iher  sooghl  to  be  enforced  by  an  action  at  law,  or  bill  in  equity,  ila  twr- 


HAWKINSVILLE.  JUNE  TERM,  1846.  201 

Dent  vt.  King  et  ml. 

acter  is  the  same,  and  is  open  to  every  Jegal  as  well  as  equitable  defence  which 
exists  between  the  parties;  and  that,  consequently,  his  Honor  the  judge  in  the 
coart  below  erred,  in  instructing  the  jury  that  the  facts  and  circumstaocee,  in  evi- 
dence before  tl^ero,  constituting  that  defence  to  the  present  action,  could  not  be 
taken  into  consideration  by  them  in  deciding  upon  the  merits. 

In  support  of  this  ground  of  error,  we  shall  rely  upon  the  following  authori- 
ties:— 1  Story's  Equity,  471  to  478,  sec,  498  ;  Cordon  vs.  Green  and  Lovetty  2  Caincx' 
Rep.  152;  2  Starkie  m  Evidence,  98,  99,  ioo,   102,  note;  2   Greenleaf  on  Evi- 
dence, 90,  91,  sec.   113,  114;  Act  of  December  21,  1820;  Princess  Dig.   447; 
Wright  vs.  Butler,  6  Wend.  Rep.  284. 

2d.  We  shall  contend  that,  as  between  the  parties  to  the  present  action  in  the 
court  below,  the  judgment  which  was  recovered  in  the  Interior  Court  for  the 
county  of  Chatham,  in  favor  of  Henry  F.  Willink,  against  both  the  defendants. 
and  plaintiff  in  error,  (a  copy  of  which  is  incorporated  in  the  bill  of  exceptions. 
and  which  said  judgment  recovered  was  offered  in  evidence,  on  the  trial  of  this 
cause  in  the  court  below,  by  the  said  defendants  in  error,)  however  conclusive 
that  jud^nent  may  have  been,  as  between  the  original  parties  thereto,  on  all  ques- 
tions in  issue,  and  decided  by  it ;  still,  as  between  the  parties  to  the  present  action, 
it  is  h\x\  prima  facie  evidence,  and  no  more,  of  an  indebtedness,  on  the  part  of  the 
plaintiff  in  error,  to  the  said  defendants  in  error,  for  a  moiety  of  said  judgment, 
subject  to  be  rebutted  and  controlled,  by  every  legal  and  equitable  defence 
existing  between  them ;  and  that,  consequently,  there  is  error  in  the  charge  of  bis 
Honor  the  judge  of  the  court  below,  to  the  jury,  that  said  judgment,  recovered  a^ 
aforesaid,  and  in  evidence  before  them,  was  conclusive  of  the  rights  of  the  plain- 
tiff in  error,  and  the  defence  which  he  had  set  up  1p  the  present  action ;  and  that 
unless  they  were  satisfied,  from  the  testimony,  that  the  plaintiff  in  error  had  either 
paid  the  one-half  of  said  judgment,  or  had  paid  the  same  into  the  hands  of  the 
defendants  in  error  at  the  time  they  paid  the  said  judgment,  that  they,  the  defend- 
ants in  error,  were  clearly  entitled  to  recover. 

In  support  of  this  ground  of  error,  we  shall  rely  on  the  following  authorities: — 
1  Starkie  on  Evidence,  198,  sec.  64,  24,  215;  1  Greenleaf  on  Evidence,  sec.  523, 
524,  527,  528,  529,  530,  538,  539. 

3d.  We  shall  contend  that  there  was  error  inlaw,  in  the  charge  of  his  Honor 
the  judge  of  the  court  below,  to  the  special  jury  who  tried  thiscause,  inasmuch 
as  his  Honor  charged  them,  that  the  defendants  in  error,  being  the  agents  of  the 
stockholders  of  the  steamboat  Charles  Downing,  and  having,  subsequently  to  the 
contract  entered  into  by  them  and  the  plaintiff  in  error  to  Willink,  received,  as 
such  agents,  the  sum  of  nearly  five  thousand  dollars,  from  which  sum  they  had 
promised  Willink  his  debt  should  be  paid,  and  having  appropriated  that  sum,  with 
the  exception  of  six  hundred  and  dollars,  to  the  payment  and  liquidation  oi 

other  demands  a^inst  the  said  boat,  and  in  part  payment  of  a  claim  or  demand 
due  to  them  individually,  acted  within  the  scope  of  their  authority,  as  the  agents 
of  the  said  plaintiff  in  error,  notwithstanding  the  express  agreement  and  under- 
standing between  them,  at  the  time  they  entered  into  the  contract  to  Willink,  that 
they  would  pay  him  the  amount  due,  lor  the  repairs  of  said  boat,  from  the  first 
moneys  they  might  subsequently  receive,  from  the  earnings  of  said  boat,  as  such 
agents. 

4th.  We  shall  contend  that  his  Honor  the  judge  of  the  court  below,  in  permit- 
ting one  or  more  of  the  special  jury  to  leave  their  jury-room,  after  having  been 
charged  with  the  case,  and  permitting  them  to  propound  questions  to  the  court, 
for  its  answer,  touching  the  legal  and  equitable  nghts  of  the  parties,  and  answer- 
ing the  same,  not  in  the  presence  of  the  whole  jury,  is  erroneous,  and  dangerou.« 
in  practice,  and  calculated  to  lead  to  great  mischief  and  injury. — Sergeant  vs 

Roberts  et  al.,  1  Pickering's  Rep.  337. 

• 

W.  Law,  for  F.  S.  Bartow,  attorney  of  record  for  the  defendants  in  error. 
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Dent  vs.  Kiof  et  al. 


By  the  Court — Ni&bet,  Judge. 

The  firm  of  King  and  Coombs,  the  defendants  in  error,  and  James  P. 
Dent,  the  pldntiff,  were  interested,   as  part  owners  of  the  steamer 
Charles  Downing.     There  were  also  a  number  of  owners  bewdes.    King 
and  Coombs  were  the  agents  of  the  company  owning  the  steamer.    Sbe, 
requiring  repairs,  one  Willink  ww  employed  to  repair  her ;  and  havii^ 
received  a  part  of  his  pay,  detained  the  Doat  for  the  balaince.    In  tSiis 
state  of  the  case,  King  and  Coombs  and  James  P.  Dent  agreed  in  wri- 
ting to  pay  the  amount  due  Willink.     A  part  of  this  balance  being  paid^ 
Willink  sued  King  and  Coombs  and  Dent,  upon  their  agreement,  and 
obtained  judgment  against  them.     King  and  Coombs,  hsuring  paid  the 
judgment,  brought  suit  against  Dent  for  his  moiety  of  the  debt.    Up«n 
the  trial,  plaint^  read  in  evidence  the  judgment,  and  prated  paymentof 
it  by  themselves.     The  defendant  introduced  a  witness,  (Williii,)  ^o 
proved  that  King  and  Coombs  and  Dent  were  part  owmers  of  the  steam- 
er ;   that  King  and   Coombs  were  the  agents   of  the    company,  and 
at  the  time  that  they  and  Dent  assumed  the  payment  of  his  debt,  ^^  thej 
promised  witness,  and  such  was  the  distinct  understanding  at  the  time, 
that  they  would  pay  witness  $500  on  the  arrival  of  the  boat  at  St. 
Augustine,  and  the  balance  from  the  first  earnings  of  the  boat."    It 
was  further  in  evidence  for  the  defendant,  that  only  a  part  of  the  $500 
was  paid,  and  that  Willink  was  not  paid  out  of  the  first  earnings  of  tic 
boat.     Under  this  state  of  facts,  the  defendant  claimed  that  he  was  not 
liable  to  contribution,  because  Willink  was  not  paid  from  the  first  earn- 
ings of  the  boat,  in  pursuance  of  the  understanding.     The  judge  of  the 
court  below  charged  the  jury,  that  the  reccurd  of  the  judgment  againsl 
plaintiff  and  defendant  was  the  highest  evidence  of  their  joint  lAdebtedneff 
to  Willink ;  and  that  the  agreement  of  Dent  and  King  ainl  Coombs  widk 
Willink,  that  he  should  be  paid  out  of  a  particular  fund,  could  not  affect 
the  case,  as  the  application  of  the  fund  to  the  payment  of  othet  debts  of 
the  parties  was  a  violation  of  the  contract  with  Willink,  aud  as  much  the 
act  of  Dent  as  of  King  and  Coombs — King  and  Coombs  being  his  agents. 
Upon  the  opinion  of  the  court  upon  these  two  points,  the  errors  vt 
assigned.    After  the  jury  had  been  charged  with  the  case,  and  had  retired 
to  their  room,  one  of  their  body  came  into  court,  in  two  several  instances, 
and  made  inquiry  of  the  court,  it  being  then  in  session,  as  to  poiDts  involved 
in  the  cause.     The  plaintiff  in  error  also  claims  the  right  of  having  s 
re-hearing,  upon  the  alleged  improper  intercourse  between  the  court  and 
jury,  after  the  cause  had  been  committed  to  them.     This  court  are  of 
opinion  that  there  is  no  error  in  the  charge  of  the  court  below,  aft  ^ 
either  of  the  points  stated ;  and  farther,  that  the  communication  oomplained 
of  between  the  court  and  jury,  after  the  latter  had  been  charged  with 
the  cause,  and  had  retired,  is  no  good  ground  for  a  new  trial. 

There  can  be  no  doubt,  but  that  the  jndment  in  favor  of  Willink 
against  King  and  Coombs  and  Dent,  is  the  highest  evideuoe  of  a  joint  in- 
debtedness from  them  to  him ;  and  to  this  extent^  and  no  farther,  does  the 
decision  of  the  court  below  go.  • 

The  record  proves  this  wim  absolute  verity,  and  cannot  he  gainaayed  as 
to  that  fact.     The  jud^ent  gives  the  plaintiff  a  right  of  coUeotiiig  his 
"^  of  each  and  m  of  the  defendants. 
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If  a  plaintiff  in  an  action  ex  contractu  recover  judgment  against 
several  defendants,  and  one  pay  the  whole  demand,  the  law  gives  him  an 
action  for  money  paid  against  the  others  for  contribution.  Defendants^ 
standing  in  ^^ua/t  jure,  are  bound  to  contribute.  This  doctrine,  however, 
does  not  apply  to  judgments  against  several,  in  an  action  of  tort.-— 
Cfuitu  on  Contracts^  ISO  ;  1  Camp.  343,  345 ;  2  Camp.  452 ;  2  John^s. 
Ch,  Kep,  131 ;  1  Randolph^  38. 

A  right  of  action  therefore  exists  in  favor  of  King  and  Coombs  against 
their  co-defendant  Dent.  And  although  we  hold  that  the  judgment  is 
the  highest  evidence  of  a  joint  indebtedness  from  the  defendants  to  the 
plaintiff,  we  do  not  hold,  that  the  judgment  is  conclusive  evidence  of 
the  right  of  one  having  paid  it,  to  receive  contribution  :  it  is  not  con- 
clusive that  the  defendants  are  inctquali  jure  ;  it  is  only  prima  facte 
evidence  of  that  right  and  of  that  position.  The  principle  of  contribution  is 
equality  in  bearing  a  common  burden ;  and  this  equality  may  depend  upon 
the  circumstances  and  relations  of  the  parties,  anterior  to  the  judgment. 
Hence,  we  believe  the  court  did  well  to  admit  evidence  of  the  transaction 
between  Eing  and  Coombs  and  Dent,  and  Willink,  at  the  time  the  former 
assumed  the  debt  to  the  latter.  We  think  the  court  too  was  right  in  its 
judgment  of  the  effect  of  the  testimony,  in  relieving  against  the  presump- 
tion of  liabilil^  to  contribution  raised  by  the  judgment  against  Dent. 

We  hold  that  the  testimony  does  not  rebut  the  presumption  thus  raised. 
How  far  a  distinct  contract  between  King  and  Coombs,  and  Dent,  the 
former  being  agents  of  the  company  owning  the  steamer,  to  the  effect 
that  the  debt  to  Willink  should  be  paid  out  of  the  first  earnings  of  the 
boat ;  and  a  violation  of  that  contract,  on  their  part,  would  go  to  relieve 
Dent  from  liability  to  contribute,  it  is  not  necessary  for  us  to  determine, 
inasmuch  as  no  such  contract  b  proven.  All  in  relation  to  this  matter, 
that  is  proven,  is  a  promise  and  understanding  between  King  and  Coombs 
and  Dent,  of  the  one  part,  (to  use  the  language  of  the  indenture,)  and 
Willink,  of  the  other  part,  that  $500  of  the  debt  should  be  paid  when  the 
boat  arrived  at  St.  Augustine,  and  the  remainder  out  of  the  first  earnings  of 
the  boat.  This  understanding  was  broken,  it  is  true ;  but  not  alone  by  Kinn 
and  Coombs,  but  also  by  Dent.  By  Dent,  in  two  points  of  view :  First, 
by  him,  because  he  was  in  fact  a  party  making  the  promise  to  Willink,  as 
well  as  King  and  Coombs,  and  it  was  his  duty  to  see  to  it,  as  well  as  they, 
that  the  promise  was  fulfilled  ;  and,  second,  by  him,  because  King  and 
Coombs,  being  agents  for  the  company  owning  the  boat,  and  he  being 
a  member  of  that  company,  their  act,  in  violating  the  understanding,  was 
his  act.  The  act  of  the  agent  is  the  act  of  the  principal.  The  testimony, 
therefore,  was  correctly  ruled  not  to  affect  the  case  in  the  court  below. 

It  is  the  policy  of  the  law  to  maintain  the  trial  by  jury  pure,  and  hence 
the  decisions  have  gone  a  great  way  in  granting  new  trials  for  misconduct 
on  the  part  of  the  jury.  And  for  the  same  reason,  as  well  as  to  keep  the 
respective  offices  of  the  court  and  jury  distinct,  and  hold  the  jury  aloof 
from  all  chances  of  undue  influence  from  the  court ;  all  intercourse 
between  the  court  and  jury,  in  the  recess  of  the  court,  and  without  the 
knowledge  and  approbation  of  parties  or  their  attorneys,  has  been  dis- 
couraged. 

The  case  relied  upon  by  the  counsel  for  the  plaintiff  in  error  was  de- 
tennined  upon  these  principles.     There  a  new  trial  was  granted  becau- 
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Ihe  judge  wrote  a  note  to  the  jury  about  the  case,  with  which  they  had 
been  charged,  after  the  court  had  adjourned. — 1  Pick  337. 

The  facte  of  the  case  before  us  do  not  bring  it  within  the  principle  of 
the  case  in  1  Pick.  Here  we  find  no  improper  conduct  on  the  part  o( 
either  the  court  or  the  jury.  Nothing  is  more  common,  and,  in  our  judg- 
ment, more  proper,  than  for  the  jury,  by  a  committee  of  one  or  more  of 
their  body,  to  communicate  with  the  judge,  relative  to  the  cause,  in  open 
court,  and  in  the  presence  of  the  parties  or  their  attorneys  and  the  world. 
The  publicity  of  the  communication  guards  it  from  all  objection,  as  well 
as  all  impropriety. 

Let  the  judgment  of  the  court  below  be  affirmed. 


No.  27. — George  S»  Cameron  &  Co.  vs.  Amos  Scudder. 

This  was  a  claim  ca^,  tried  before  Judge  Fleming,  in  Chatham  Supe- 
rior Court,  May  Term,  1846.     A  distress  warrant  for  rent,  issued  at  the 
instance  of  the  defendant  in  error,  against  one  Charles  E.  Mustin,  was 
levied  upon  sundry  articles  of  merchandize,  which  were  claimed  by  the 
plaintiffs  in  error.     Upon  the  trial,  it  appeared  in  evidence  that  the  de- 
fendant in  execution,  Mustin,  rented  the  store  which  he  occupied  in 
Savannah,  from  the  plaintiff  in  execution,  Scudder,  and  owed  him  a  bal- 
ance for  rent  of  $1210  83,  for  which  the  distress  warrant  issued.    It 
further  appeared  in  evidence,  that  the  defendant  in  execution,  Mustin, 
was  accustomed  to  deal  with  and  obtain  goods  for  his  store,  from  the 
claimants,  Cameron  &  Co.,  merchants  in  Charleston,  S.  Carolina.    The 
claimants  held  the  promissory  notes  of  the  defendant  in  execution ;  thai 
on  the  20th  of  October,  1845,  the  defendant  in  execution  sold  to  the 
claimants,  by  a  written  bill  of  sale  and  invoice,  the  goods  thereto  annexed^ 
which  were  proved  and  given  in  evidence — the  goods  and  articles  in  said 
invoice  mentioned,  being  all  the  goods  in  his  store.     The  consideration  for 
the  sale  was  the  delivery  up  by  the  claimants  of  the  promissory  notes 
aforesaid  of  the  defendant  in  execution,  amounting  to   $100,  or  there- 
abouts, more  than  the  value  of  the  goods  sold,  as  inventoried  and  in* 
voiced  in  the  schedule  annexed  to  the  bill  of  sale. 

It  was  proved  that  the  articles,  levied  on  and  claimed,  were  contained 
in  the  schedule  attached  to  the  bill  of  sale.  It  was  further  proved  that 
the  defendant  had  no  other  property,  except  a  horse  and  wagon,  and  some 
other  small  matters,  which  the  witness,  Blackwood,  said  were  also  sold 
to  the  claimants,  and  tnat  he  attested  a  bill  of  sale  for  thetn,  but  none  was 
adduced. 

It  was  further  proved  that  the  defendant  in  execution,  at  the  time  of 
the  sale,  was  considered  insolvent.  The  store  and  goods  in  it  were  de- 
livered at  the  time  of  the  ^ale  to  the  agents  of  the  claimants,  and  by  their 
orders  the  goods  and  articles  were  subsequently  sold  at  auction  by  an 
auctioneer. 

Upon  this  st&te  of  facts,  the  judge  below  charged  the  jury,  that  if  they 
found  the  defendant  in  execution  was  insolvent  at  the  time   of  said  sale, 

^  that  the  consideration  paid  for  the  goods  by  the  claimants  was  an  ao- 
^nt  debt  due  by  the  defendant  to  claimants,  then,  that  said  sale,  how- 
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ever  absolnte,  was  not  hcnafide^  within  the  meaning  of  those  terms  in  the 
statute  of  1818  of  Georgia;  that  such  sale  was  in  violation  of  that  act, 
and  could  not  be  sustained,  because  it  would  be  a  preference  of  one  cred- 
itor to  another,  which  the  act  was  intended  to  prevent. 

The  jury,  under  the  charge  of  the  court,  found  the  property  subject. 

Whereupon  the  counsel  for  the  plaintiff  in  error,  who  wer**  the  claim- 
ants in  the  court  below,  excepted  to  the  charge  of  the  court,  upon  the 
ground  that  the  sale,  being  absolute  upon  its  face,  accompanied  with  de- 
livery of  possession,  and  no  secret  trust  proved,  was  bona  fide  undt-r  the 
aCt  of  1818,  and  that  the  absolute  payment  of  an  antecedent  debt  is  a 
gOod  consideration,  to  support  a  bona  fide  sale,  by  an  insolvent  under  the 
provisions  of  said  act. 

Wm.  Law,  for  plaintilTs  in  error. 
MuLFORD  Marsh,  for  defendant  in  error. 
jPcr  Curiam. 

This  case  comes  fully  within  the  principles  of  the  ca«es  of  Eastman 
and  Philbrick  vs.  McAlpin  ;  and  of  John  E.  Davis  and  others  vs.  George 
W.  Anderson  and  Brother^  decided  at  the  present  term  of  this  court. 
For  the  reasons  given  in  those  cases,  to  which  the  learned  reader  is  re- 
ferred, it  is  considered  and  adjudged,  that  there  was  error  in  the  charge 
of  the  court  below,  that  a  bona  fide  sale  by  an  insolvent  debtor,  to  a  cred- 
itor for  a  pre-existing  debt,  is  void  under  the  act  of  1818.  Let  a  new 
trial  be  awarded. 


No.  28. — William  H.  Stiles  vs.  Moses  Eastman,  Sheldon  C. 

Dunning,  and  Henkv  D.  Weed. 

Several  judgments  are  rendered  against  the  endorsers  of  the  same  note ;  the  two  last, 
by  agreement  with  the  plaintifts,  take  an  assignment  of  the  judgment  against  the 
first,  and  as  a  consideration  therefor,  they  pay  the  plaintiffs  the  amount  due  upon 
the  judgments  against  themselves,  which  are  entered  satisfied.  Held,  that  the  judg- 
ment so  assigned  is  not  extinguished  by  the  satisfaction  of  the  judgments  against  the 
two  last  endorsers,  and  that  they  may  under  such  assignment  ])roceed  with  the^. 
fa.  against  the  first  endorser,  and  by  levy  and  sale  reimburse  and  remunerate  them- 
selves the  amount  paid  out  by  them ;  it  appearing  that  they  were  not  interested  in 
the  consideration  of  the  contract  on  which  the  endorsed  note  was  given. 

The  control  of  an  execution  against  the  maker  and  prior  endorsers,  as  provided  for  by 
the  act  of  1839,  should  be  obtained  under  an  order  of  the  court  from  whence  the 
execution  issued,  upon  the  showing  required  by  that  act,  in  which  it  is  not  neces- 
sary to  show  that  the  payment  by  the  subsequent  endorser  was  forced  by  levj^;  it 
may  be  voluntary,  and  yet,  in  the  ;eye  of  the  law,  it  is  a  payment  under  the  compul- 
sion of  legal  process. 

Accommodation  endorsers  are  not  liable  to  contribution  as  securities,  either  by  the 
common  law  or  under  the  provisions  of  the  act  of  1826. 

This  was  a  bill  in  equity,  tried  before  Judge  Fleming,  in  the  Superior 
Court  of  the  county  of  Chatham,  May  Term,  1846. 

The  facts  of  the  case,  and  the  errors  assigned  in  the  court  below,  being 
fully  set  forth  in  the  opinion  of  the  Supreme  Court,  are  omitted  here. 
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L.  S.  D'Lyon,  for  plaiatiff  in  error. 

Maintained  that  under  the  statutes  of  Georgia  endorsers  are  securities,  and 
equally  liable  for  contribution  when  the  principal  fails  or  is  insolvent. 

By  the  act  of  1826(fl)  {Prin.  Dig.  462)  the  endorser  of  a  promissory  note  is 
held,  taken  and  considered  as  a  security  to  the  same,  and  in  alt  respects  bound  as 
a  security.  This  statute,  therefore,  chanj^es  the  common  law  in  reference  to  en- 
dorsers, and  does  away  with  the  necessity  of  demand  and  notice,  so  as  to  bind 
the  endorser,  considering  him  as  a  security. 

The  act  of  1840.(«)  {Pamphlet  Latiw,  172, 173,)  entitled  «'  An  Act  for  the  relief  of 
Securities,*'  makes  them  liable  for  a  proportionable  part  of  the  debt  and  do  more. 
In  its  proviso,  it  declares  that  all  shall  be  equally  liable.  This  statute  seeniB  to 
contemplate  an  equitable  liability. 

If,  then,  endorsers  in  Georgia  are  regarded  as  securities,  where  they  are  not  inter- 
ested in  the  consideration  of  the  note,  then  Mr.  Stiles  could  be  only  liable  for 
one-third  of  the  debt,  being  the  part  or  portion  equitably  due  by  him. — Ba^eyon 
Bills,  150,  note. 

But  if  the  counsel  for  the  plaintiff  in  error  shall  be  mistaken  in  this  view  of  the 
liability  of  accommodation  endorsers  in  Georgia,  then  he  maintains :  Second^— 
That  the  payment  and  satisfaction  of  the  judgments  against  two  of  the  endot«ers 
of  the  note,  viz :  Eastman  and  Dunning,  was  an  extinguishment  of  the  judgmeot 
against  Stiles,  which  would  only  render  him  liable  to  contribute  equally  with  the 
other  endorsers,  without  regard  to  his  ultimate  liability  to  them.— 1  Bailey  Rep.  140. 

The  subsequent  assignment  of  the  judgment  against  Stiles  would  not  restore 
.  its  validity,  there  being  satisfaction  entered  for  the  same  demand. — 1  Bailey  Bif. 
427.  and  case  there  cited. 

Upon  the  payment  by  Dunning  and.  Eastman  of  the  judgments  against  them  on 
the  same  note,  the  Savannah  Insurance  and  Trust  Company  was  satisfied  their 
debt,  and  had  nothing  to  assign.    They  could  assign  no  more  than  they  had ;  tbey 

(a)  •<  An  Act  to  define  the  liability  of  endorsers  of  promissory  notes,  and  other  in- 
struments, and  to  place  them  npoti  the  same  footing  with  8ecuritie8.*'^%tf/i^(^^^ 
Dee.  26, 1S26. 

**  See.  1.    From  and  after  the  passage  of  this  act,  that  the  practice  heretofore 
required,  of  making  a  demand  of  the  makers  of  promissory  notes  and  other  iostni- 
ments,  for  the  payment  and  performance  of  the  same,  and  their  giving  notice  of  such 
demand,  within  a  reasonable  time,  to  the  endorser  of  said  promissory  notes  and  other 
instruments,  shall  cease  and  become  entirely  unnecessary  to  bind  said  endorsers;  and 
where  any  person  whatever  endorses  a  promissory  note  or  other  instrument,  he  shall 
be  held,  taken,  and  considered  as  security  to  the  same,  and  be  in  all  respects  bouod 
as  security,  until  said  promissory  note  or  other  instrument  is  paid  off  and  discharged, 
and  shall  be  liable  to  be  sued  in  the  same  manner  and  in  the  same  action  with  the 
principal  or  maker  of  said  promissory  notes  or  other  instruments ;  any  law,  practice, 
or  usage  to  the  contrary  notwithstanding  :    Provided,  always,  that  nothing  herein 
contained,  shall  extend  to  any  promissory  note  which  shall  be  given  for  tbe  purpose 
of  negotiation,  or  intended  to  be  negotiated  at  any  chartered  bank,  or  which  may  be 
dep9sited  in  any  chartered  bank  for  collection ;   and  provided,  also,  that  nothing 
contained  in  this  act  shall  be  so  construed  as  to  prevent  tne  endorser  from  defining  his 
liability  in  the  endorsement." — Daw$on*$  Compilation,  76. 
(4)  "  An  Act  for  the  relief  of  securities."— ^ijprovecf  Dee.  22,    1840. — (Pom. 

Imws,  172, 173.) 
'*  Whereas,  great  inconvenience  arises,  and  often  great  injustice  done  to  individaals 
being  parties  in  execution,  under  the  existing  law  as  co-securities — ^for  the  fact,  thai 
whereas  one  security  (as  the  case  may  be,)  haying  been  compelled  under  execution, 
to  pay  the  debt  or  obligation  of  his  principal,  is  not  allowed  to  control  or  collect  by 
said  execution,  each  security's  proportionable  part  of  said  execution  so  p«id«  but 
•^•'st  proceed  by  an  action  at  law  : 

°*c.  I.  For  remedy  whereof,  be  it  enacted,  &c..  That  from  and  initnedialelj  after 
lage  of  this  act,  any  security  (who  may  be  sued  together  with  other  securities) 
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have  placed  the  assignees  in  their  stead  in  nfud  to  Mr.  Stiles,  and  they  hare 
assigned  to  them  an  extinguished  and  satisfied  judgment 

Bat  Mr.  Stiles  has  paid  up  one-third  of  the  judgment,  and  the  cost  in  the  three 
cases,  and  the  assignees  can  have  no  remedy  against  him,  even  by  action  of 
assumpsit,  for  money  paid,  laid  out  and  expended. 

This  would  have  been  their  only  remedy,  if  Stiles  bad  contributed  nothing 
towards  the  payment  of  the  judgment,  the  execution  was  satisfied,  and  the  assign- 
ment could  not  give  it  vitality. 

Upon  the  payment  by  the  assignees  of  the  entire  judgment,  they  could  only 
have  become  simple  contract  creditors  of  their  co-endorser. 

3d.  The  counsel  for  the  plaintiff  in  error  further  maintained,  that  the  court 
below  erred  in  charging  the  jury  that  the  act  of  1839(«)  embraced  this  case,  and 
the  assignment  rendered  the  execution  good  and  ^alid  against  the  said  William  H. 
Stiles 

The  statute  does  not  apply : 

1st.  Because  the  evidence  does  not  prove  that  Eastman  and  Dunning  were 
compelled  to  pay  the  said  jutlgment,  but  the  payment  was  voluntary. 

2d.  Because  the  defendants  in  error  only  paid  off  a  part  of  the  judgment,  and 
never  paid  any  part  of  the  costs. 

3d.  Because  the  act  contemplates  a  payment  to  the  sheriff,  where  no  assign- 
ment ia  necessary. 

4th.  Because  the  defendants  in  error,  claim  to  control  the  said  assignment,  by 
act  of  the  plaintiff  in  execution,  and  not  under  the  provisions  of  said  act. 

\Vm.  Law,  for  the  defendants  in  error. 

The  principal  question  argued  in  this  case  was,  whether  ao  accommodation 
endorser  was  liable  to  contribution  as  a  co-surety. 

shall  pay  or  discharge  any  execution  or  executions,  issued  against  principal  or  co- 
securities,  shall,  after  an  entry  is  made  on  the  said  executions  by  the  collecting  officer, 
that  the  same  has  been  well  and  truly  paid  by  said  security,  then  and  in  such  cases, 
the  said  security  so  paying  or  discharging  said  execution  against  each  co-security  who 
may  have  been  made  a  party  to  said  suit,  for  the  proportionable  part  equitably  due  by 
each,  and  no  more.  Provided,  nevertheless,  that  all  should  be  equally  responsible  ; 
if  not,  then  to  be  equally  divided  or  paid  by  those  who  are. 

**  See.  2.  That  any  execution  so  paid  or  satisfied  by  two  or  more  securities,  shall  be 
held  as  the  joint  property  of  said  securities  against  all  the  parties  equally  concerned, 
for  their  proportionable  part 

**  See,  3.  That  after  payment  and  entry  made,  as  herein  prescribed,  it  shall  be  the 
duty  of  the  officer  making  the  entry,  to  deliver  th^  said  execution  to  the  security  who 
shall  hare  made  the  payment,  to  be  used  and  controlled  as  herein  mentioned." 

(0  **  An  Act  to  provide  a  remedy  for  endorsers  against  all  prior  endorsers,  and  the 
makers  of  promissory  notes  ana  other  contracts,  in  certain  cases  therein  mention- 
ed/*—A/iprcwerf  JDee,  21, 1839.— See  Pamphlet  of  Act$,  ft8. 

'*  See.  1.  That  from  and  immediately  aAer  the  passage  of  this  act,  it  shall  and  may 
be  lawful  for  all  persons  who  shall  hereafter  become  endorsers  on  any  promissory  note, 
bond,  or  other  contract,  made  on  the  face  thereof  payable  at  any  chartered  bank,  or 
which  shall  be  negotiated  at  any  chartered  l>ank,  or  deposited  there  for  collection, 
and  where  said  endorsers  are  not  interested  in  the  consideration  thereof,  and  judgment 
has  been  rendered  against  them,  and  execution  has  been  issued  thereon  accordingly, 
and  where  such  endorser  or  endorsers  shall  hereafter  be  compelled  to  pay  off  such 
judgments  or  executions,  he,  she,  or  they  shall  be  entitled  to  the  full  control  of  each 
and  every  judgment  or  execution  that  shall  or  may  be  founded  upon  the  same  instru- 
ment as  against  the  makers  thereof,  and  all  prior  endorsers  thereon,  for  the  purpose 
of  reimbursing  and  remunerating  him,  her,  or.themselves,  out  of  the  property  of  said 
maker  and  endorsers :  Provided,  the  person  applying  for  such  control  shall  make  it 
appear  to  the  court  from  which  the  execution  issued,  that  he  was  only  endorser 
thereon,  and  not  interested  in  the  consideration  of  said  contract,  and  that  he  has 
bona  fide  paid  off  and  discharged  the  judgment  or  execution  that  has  been  rendered 
or  issued  against  him,  and  all  costs  on  the  other  judgments.** 


7' **■•■"•"■"■■■•■ -.s»iX?ii?r 

S  ",  !*„'  ™"  "rain  .,;  ,  "".r  ™- ,  The  <,bj„,  K  fc  „  „ 
5w  2",     ""•"'■  P«vi„,CiJ.1,i|« 

^> i"""™'"- »  '•lio' '•:  ta. Ik.,  „,  .,,1, ..I,  . 
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'«a"i3t  Stilea.  ^         J^umui  and  Dunning,  wm  a  Batiafaction  ol 

JBine  rJio  cues  referred  to  ^^  '"'" 

on«  lor  the  same  dehi  ihe  nil,  *^'  """'''< 

f  J839.  "'"='"'«  assignee afi« 

NiSBET,  Judge. 

CMC  are  as  follows  :  William   *    u 

cny  of  Savannah,  and  nroc,  r,^  .u  **  ^°7  char- 
•ilhool  „,h„  endow,.  '!,.„!''"'". 'Jeoli„io,,„ 
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Savannah  Insurance  and  Trust  Company,  instituted  suits  severally  against 
the  endorsers,  the  maker  being  insolvent,  and  obtained  a  judgoient 
against  each  of  them.  Stiles  paid  a  part  of  the  debt.  Eastman  and 
Dunning,  by  Mr.  H.  D.  Weed,  who  advanced  the  money,  paid  the  whole 
of  the  debt  remaining  due,  under  an  agreement  that  the  plaintifb,  to  wit: 
the  Savannah  Insurance  and  Trust  Company,  would  assign  to  them  the 
judgment  against  Stiles.  It  was  assigned  to  Mr.  Weed  by  the  Savannah 
Insurance  and  Trust  Co.,  for  the  use  of  Messrs.  Eastman  and  Dunning; 
and  on  the  same  day  satisfaction  was  entered  on  the  judgments  against 
them,  by  the  plaintiffs'  attorney,  in  the  office  of  the  Clerk  of  the  Inferior 
Court.  The  assignees  of  the  judgment  against  Stiles,  threatening  to 
levy  upon  his  property,  he  filed  a  bill  enjoining  it,  and  calling  upon  them 
to  account^  as  securities  liable  to  contribute ;  alleging  the  facts  herein 
stated  ;  also,  that  he.  Stiles,  had  paid  his  proportion  of  the  debt,  and  that 
there  was  an  agreement  between  the  endorsers  that  they  should  equally 
share  the  loss,  if  compelled  to  pay  the  note.  This  last  allegation  was  not 
proven  on  trial.  , 

Upon  the  trial,  the  court  was  asked  to  charge  the  jury,  by  plaintiffi' 
counsel : 

1st.  That  endorsers,  under  the  statutes  of  Georgia,  upon  promissory 
notes,  endorsing  for  accomodation  only,  are  mere  securities,  and  equally 
liable  to  (ontribution. 

2d.  That  the  payment  and  satisfaction  of  the  judgments  against  East- 
man and  Dunning,  as  endorsers  on  the  note,  was  an  extinguishment  of 
the  judgment  against  the  first  endorser.  Stiles,  which  would  only  make 
him  liable  to  contribution ;  and  having  paid  his  part,  the  whole  debt  was 
satisfied  as  to  him. 

Which  charges  the  court  below  declined  to  give  ;  but,  on  the  contrary, 
did  charge  the  jury,  that  under  the  act  of  1839,  Eastman  and  Dunning, 
subsequent  endorsers,  having  paid  the  judgment  against  themselves,  and 
taken  an  assignment  of  the  judgment  against  Stiles,  the  first  endorser,  and 
having  shown  to  the  court  that  they  were  not  interested  in  the  consider- 
ation of  the  debt,  that  judgment  was  valid,  and  they  had  the  right  to  use  and 
enforce  the  same  to  reimburse  themselves. 

Upon  the  two  points  upon  which  the  court  declined  to  charge,  and  upon 
the  charge  which  the  court  did  give,  the  errors  in  this  cause  are 
assigned. 

The  first  point  for  our  consideration  is,  whether,  according  to  the  facts 
in  this  case,  the  endorsers,  under  the  act  of  182t),  occupy  the  position  of 
securities,  and  are  liable  to  contribution  ?  The  act  of  1826,  (Prin.  Dig. 
426)  by  its  terms,  does  not  extend  to  '<  promissory  notes  which  shall 
be  given  for  the  purpose  of  negotiation,  or  intended  to  be  negotiated  at 
any  chartered  bank,  or  which  may  be  deposited  in  any  chartered  bank 
for  collection  ;''  all  such  promissory  notes  are  expressly  exempted  from 
the  operation  of  the  act  in  the  proviso. 

Now,  as  the  note  upon  which  these  judgments  are  founded,  is  upon  its 
face  made  payable  at  *'  any  of  the  incorporated  banks  of  the  city  of  Sa- 
vannah," and  was  in  fact  deposited  in  a  bank  for  collection,  we  believe 
that  the  act  of  1826  has  no  application  whatever  to  it.  It  is  one  of  that 
class  of  notes  excepted  from  the  operation  of  the  act  by  the  terms  of  tb« 
proviso.     If  it  was  not,  we  do  not  believe  that  the  act  of  1826  re^ 
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the  commoD  law,  as  to  the  liabilily  of  endorsers.     That  act,  Id  our  opin- 
ion, does  not  make  endorsers  liable  to  contribution  as  securities^  bvit 
leaves  their  liability  as  it  found  it  at  common  law.     They  are  still  liable, 
as  endorsers,  and  the  effect  of  the  act  of  1826,  in  its  application  only  to 
notes  not  given  "for  the  purpose  of  negotiation,  or  intended  lo  be  nego- 
tiated at  any  chartered  bank,  or  which  may  be  deposited  in  any  char- 
tered bank  for  collection,"  is,  to  relieve  the  holders  of  such  notes  {rom 
ihe  necessity  of  demand  and  notice,  in  order  to  charge  the  endorsers,  aod 
to  make  them  liable  to  be  sued,  "  in  the  same  manner  and  in  the  same 
action  with  the  principal  or  maker."     It  is,  therefore,  the  judgment  of 
this  court,  that  the  court  below  did  not  err  in  declining  to  charge  upon 
this  point,  according  to  the  request  of  the  counsel  for  the  plainli£b. 

Had  the  satisfaction  of  the  judgments  against  Eastman  and  Duooing 
been  entered  before  the  Assignment  to  them  of  the  judgment  against  Stiles, 
bona  fidey  the  judgment  against  Stiles  would  have  been  extinguished, 
and  the  assignment  could'not  have  revived  it.    In  that  event,  there  would 
have  been  nothing  to  assign ;  both  the  debt,  and  the  process  for  collectisg 
it,  would  have  been  extinguished.     It  is  true,  as  argued  by  the  learoed 
counsel  for  the  plaintiffs,  that  a  plaintiff  having  judgment  against  seven! 
for  the  same  debt,  can  have  but  one  satisfaction.     Payment  to  him  of 
one,  discharges  all,  except  as  to  the  costs.     And  in  the  case  before  us,lke 
plaintiff  in  these  judgments,  the  Insurance  and  Trust  Company  of  Savannabi 
being  paid,  aa  to  themy  the  judgments  are  all  satisfied  ;  they  can  oefer 
have  another  satisfaction.     But  how  stand  the  facts  of  this  case  ?    East- 
man and  Dunning,  being  subsequent  endorsers,  purchase  of  the  plaintifi 
their  judgment  against  Stiles,  the  first  endorser,  and  take  an  assignment 
of  it  to  Mr.  Weed,  for  their  use.     This  a  stranger  could  do.    Why  Mi 
they  ?   A  part  of  the  agreement  of  purchase  is,  that  the  judgments  agaivAt 
themselves  shall  be  entered  satisfied,  and  accordingly,  in  pursuance  of  the 
understanding,  they  are  so  entered,  and  this  is  done,  not  before  the  assign- 
ment,  but  the  same  day,  and  must  therefore  be  considered  contempoTSiy 
with  it.     Without  any  agreement  that  satisfaction  should  be  entered  upoo 
them,  they  would  have  been  satisfied  by  the  fact  of  payment.     Such  aa 
understanding  was  unnecessary.     The  result  is,  that  as  purchasers,  tbej 
are  entitled  to  control  the  judgments  against  Stiles ;  and  that,  althougb 
extinguished,  so  far  as  the  plaintiffs  are  concerned,  it  is  yet  vital,  so  far 
as  their  assignees  are  concerned. 

To  the  mir.d  of  this  court,  this  case  is  within  the  provisions  of  lYie  act 
of  December,  1839,  (HotchintSy  546.)     That  act  provides  that  endorsers 
upon  '*  any  promissory  note,  bond,  or  other  contract,  made  on  the  face 
thereof  payable  at  any  chartered  bank,  or  which  shall  be    negotiated  at 
any  chartered  bank,  or  deposited  there  for  collection,  and  where  said  en- 
dorsers are  not  interested  in  the  consideration  thereof,  a   judgment  has 
been  rendered  against  them,  and  execution  has  been  issued  thereon  accord- 
ingly ;  and  when  such  endorser  or  endorsers  shall  hereafter  be  coinpeWei 
to  pay  off  such  judgments  or  executions,  he,  she,  or  they    shall  be  enti- 
tled to  the  full  control  of  each  and  every  judgment  and  execulton^  thai 
-^all  or  may  be  founded  upon  the  same  instrun.ent,  as  against  the  makers 
eof,  and  all  prior  endorsers  thereon,  for  the  purpose  of  reimbursing  and 
aerating  him,  her,  or  themselves,  out  of  .wd  maker  and  endorsers. 
?£f,  the  person  applying  for  such  control  9hall  make  it  appear  to 
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the  court  from  whence  the  execution  issued,  that  he  was  only  endorser 
thereon,  and  not  interested  in  the  consideration  of  said  contract,  and  that 
be  has  bona  fide  paid  off  and  discharged  the  judgment  or  execution  that 
has  been  rendered  or  issued  against  him,  and  all  costs  on  the  other 
juogments." 

Now,  the  record  shows  that  these  judgments  are  founded  upon  a  prom,' 
isiory  note  ;  that  the  note,  on  the  face  thereof,  wa^  made  payable  at  a 
ckariered  bofds — was  negotiated  ai  a  bank  ;  that  Eastman  and  D,unning 
were  endorsers  upon  the  note,  and  Stiles  the  first  endorser ;  that  they 
were  not  interested  in  the  considercUion  ;  that  judgment  had  been  rendered 
against  them^  and  exeaUion  issued  ;  and  that  they  had  paid  off  said  judg* 
meni  and  execution  bona  fide.  All  the  requirements  of  the  act  appear  to 
be  fulfilled  in  the  facts  of  this  case.  It  is  just  the  case  contemplated  by 
the  act.  The  counsel  for  plaintiff  in  error  argues  that  this  case  is  cot 
within  the  act,  because  the  payment  by  Eastman  and  Dunning  was  volun- 
tarjfj  and  the  act  contemplates  a  compulsory  payment.  What  is  payment 
by  compulsion  }  A  payment  to  the  sheriff  after  sale  under  the  hammer? 
We  think  a  levy  and  sale  is  not  necessary  to  create  a  legal  compulsion; 
but  that  the  parties  may,  in  the  meaning  of  the  act,  be  considered  as  com^ 
p'lkd  to  pay  when  their  liability  is  fixed  by  judgment,  and  execution  has 
issued  thereon.     The  constraint  required  is  not  in  fact,  but  in  law. 

It  is  farther  urged  by  the  counsel  that  Eastman  and  Dunning  paid  only 
a  part  of  the  judgment,  and  therefore  the  case  is  not  within  the  act. 
They  paid  all  that  was  owing ;  a  part  having  been  paid  by  Stiles.  Their 
right  of  control  against  him  ij(  limited  to  the  amount  due  on  the  judgment 
at  the  time  of  the  assignment.  If,  in  a  case  where  nothing  is  paid,  the 
endorser  is  entitled,  upon  payment  of  the  whole,  to  control  the  judgment 
against  his  prior  endorser  for  the  whole  ;  he  certainly,  upon  a  parity  of 
reasoning,  in  a  case  where  only  a  part  is  owing,  and  he  pays  that  part,  is 
entitled  to  control  the  judgment  against  his  prior  endorser  pro  tanto. 

Were  the  endorsers  seeking  rights  in  and  through  a  judgment  against 
their  prior  endorser,  in  a  court  of  law,  we  should  hold  that  they  should 
first  exhibit  an  order  of  the  court  from  whence  the  execution  issued, 
giving  them  the  control  of  it.  That  would  seem  to  be  the  highest  evi- 
dence that  they  are  entitled  to  the  benefits  of  the  act  of  1839.  But  as 
the  parties  were  in  a  court  of  equity,  we  are  of  opinion  that  there,  all  the 
benefits  of  that  act  could  be,  upon  the  hearing,  extended  to  the  endorsers, 
without  such  previous  order.  We  cannot  see,  under  all  these  views  of 
the  subject,' that  the  court  erred  in  declining  to  charge  as  requested  on 
the  second  point ;  or  in  charging,  as  he  did  charge,  as  to  the  construction 
of  the  act  of  1839. 

It  is  claimed  by  the  counsel  for  the  plaintiff  in  error,  that  the  act  of 
1839  intends  to  gi  ^'e  its  privileges  to  endorsers  that  are  liable  to  each 
other  as  such  at  common  law  ;  that  accommodation  endorsers,  at  com- 
mon law,  are  upon  the  footing  of  securities,  and  liable  to  contribute ; 
that  Eastman,  Dunning  and  Stiles  were,  in  thii  case,  i^ccommodation  en- 
dorsers for  Howard,  the  maker  of  the  note  ;  and  therefore  liable  to  con- 
tribution. In  the  first  place,  it  is  true,  according  to  the  record,  that  there 
was  no  contract  or  agreement  between  these  endorsers  as  to  their  liability 
to  each  other,  other  than  that  which  is  made  by  their  endorsement  of  the 
note.     And  it  is  also  true,  in  the  second  place,  that  they  endorsed  fo'  *^^ 
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accommodation  of  the  maker — neither  receiving  any  value.     The  note 
was  made  by  Howard,  and  endorsed  by  Stiles ;  and,  so  endorsed, taken  to 
the  bank  to  be  discounted  for  the  benefit  of  the  maker,  and  declined  by 
the  bank;  the  endorsement  of  Eastman  and  Dunning  being  afterwards  pro* 
cured  on  the  same  note,  it  was  again  taken  to  the  bank,  and  discouoted ; 
the  money  raised  thereon  being  paid  to  the  maker.     So  that  these  art 
accommodation  endorsers,  and  the  question  is  fairly  made  :  Are  such  en- 
dorsers, at  common  law,  bound  to  contribute,  or  are  they  liable  as  endors- 
ers having  received  value  ?    We  believe  they  are  liable  as  endorsers  ^ho 
have  received  value,  and  that  the  law  of  contribution  does  not  apply  to 
them.     This  question   has  frequently  come  under  the  review  of  ihc 
courts,  and  we  consider  it  as  settled.     The  argument  in  favor  of  the 
position  taken  by  the  counsel  for  the  plaintiffin  error  is,  that  no  considera- 
tion passed  from  the  first  endorser  to  the  second,  or  from  the  second  to 
the  third,  or  from  the  third  to  the  holder ;  that,  according  to  the  facts, 
they  are  securities  for  the  maker  ;  and  neither  being  interested  in  the  con- 
sideration, all  ought  equally  to  share  the  loss  ;  that  they  are  in  aqualijun. 
In  the  regular  course  of  business,  and  according  to  the  law  of  endorsed 
notes  and  bills,  any  subsequent  endorser,  who  takes  up  a  paper,  can  go 
back  upon  all  prior  endorsers,  as  well  as  the  maker,  for  indemnification. 
The  first  endorser  undertakes  that  the  maker  shall  pay  the  note,  or  that 
he,  if  due  diligence  be  used,  will  pay  it  for  him  ;  and  this  undertaking 
makes  him  responsible  to  every  holder,  and  to  every  person  whose  name 
is  on  the  note  subsequent  to  his  own,  and  who  is  compelled  to  pay  it. 
This  is  the  regular  course  where  endorsements  are  for  value ;  and  applies 
to  all  endorsers  in  their  order,  no  matter  how  numerous  ;  each  undertak- 
ing upon  the  credit  of  all  the  names  which  stand  before  his  own.    In  the 
case  before  us,  Stiles  put  his  name  upon  the  paper  alone,  upon  the  faith  oC 
the  maker;  and  assumed,  thereby,  a  separate  and  sole  liability      After- 
wards the  other  endorsers  assumed  their  separate  liability,  upon  the  faith 
of  his  liability,  as  well  as  that  of  the  maker  :  the  act  of  endorsement  is 
not  even  simultaneous,  but  separate  and  consecutive,     ff  this  note  bad 
remained  in  the  hands  of  one  of  the  subsequent  endorsers,  he  paying  for 
it  no  value,  it  n^ay  be  conceded  that  he  could  not  lecover  against  Stiles; 
there  is,  in  that  event,  no  consideration  passing  between  any  of  the  parlies 
to  support  such  a  recovery ;  or  if  one  of  the  subsequent  endorsers  should 
transfer  such  a  paper  for  value,  and  should  be  compelled  to  take  it  up, 
he  could  no*,  in  that  event,  come  back  upon   the  first   i^ndorser.     But 
neither  of  these  contingencies  has,  in  this  case,  happened.      The  note,  as 
endorsed,  is  taken  to  the  bank  by  the  maker,  and  discounted  for  his  bene 
fit.     The  maker  passes  the  note  to  the  bank  for  value,  and  the  liability  of 
all  the  endorsers  to  the  bank  is  the  same  as  if  they  had  received  the 
value.     A  consideration  is  paid  by  the  holder — the  bank — on  the  credit 
of  all  the  endorsers,  last  as  well  as  first ;  and  though  paid  to   another,  it 
is  not  the  less  a  good  and  valid  consideration.      The  liability  of  the  last 
endorser  is,  on  this  consideration,  perfect  to  the  bank  ;  and    the  liability 
of  the  previous  endorsers,  to  him  is,  because  of  his  liability  to  the  bank, 
also  perfect.     The  second  and  third  endorsers  have,  in  this  case,  taken  up 
the  debt,  and  paid  value  to  the  holder  in  virtue  of  their  liability,  crea'ed 
by  their  endorsement.     If  their  liability  is  founded  equally  on  the  credit 
of  Stiles,  the  first  endorser^and  the  maker — if  their  undertaking,  on  the 
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credit  of  both,  has  subjected  them  to  loss — how  can  the  contract  between 
them  and  the  first  endorser  be  said  to  be  without  consideration  ?  It  is 
not  without  consideration.  Such  is  the  reasoning  upon  which  this  doc- 
trine is  founded  ;  and  it  seems  to  be  well  sustained,  both  by  reason  and 
authority.— iSec  Bayleij  onBilU,  151,  n. ;  9  Pick.  547 ;  3  Peters'  S.  C.  R. 
470 ;  4  RaTid.  553  ;  18  Alartin,  517  ;  3  Barris  8f  Johns.  125  ;  7  Johns. 
361. 

The  judgment  of  the  court  below  must  be  affirmed  upon  all  the  points 
made  in  the  bill  of  exceptions. 


No.  29. — ^Thomas  Sealy,  plaintiff  in  error,  vs.  The  State 

OF  Oeobgia,  defendant  in  error. 

Indictment  for  Murder. 

A  writ  of  error  will  not  be  sustained,  even  under  the  statute  organizing  the  Supreme 
Court,  on  account  of  the  court  below  refusing  to  grant  a  continuance  in  a  cause, 
unless  it  is  a  most  plain  and  palpaple  instance  of  the  arbitrary  and  oppressive  exer- 
cise of  the  discretion  necessarily  vested  in  them  by  the  law. 

The  practice  in  England,  upon  the  construction  of  the  act  of  33d  Edxoard  1,  of  pCLMS- 
tt^  jurymen,  in  criminal  cases,  until  the  whole  panel  is  exhausted,  and  a  jury  not 
made,  before  the  crown  can  be  called  upon  to  show  cause,  is  not  authorized  in  this 
State,  since  the  adoption  of  the  Penal  Code. 

In  order  to  impeach  a  witness,  by  showing  that  he  has  made  contradictory  statements, 
it  is  not  necessary  that  he  absolutely  deny  the  declarations  imputed  to  him.  It  may 
be  done  whan  he  says  he  does  not  recollect  if  the  subject  matter  of  these  conversa- 
tions be  relative  to  the  issue. 

Witnesses  who  testify  as  to  what  they  saw  respecting  a  transaction  after  night,  and 
by  star-light,  aided  by  lamps  upon  the  surrounding  buildings,  cannot  be  impeached 
by  persons  who  propose  to  prove  that  they  have  made  experiments  on  other  nights 
between  the  same  hours,  and  with  the  same  degree  of  light,  and  were  unable  to 
discern  objects  accurately. 

The  plaintiff  in  error  was  convicted  of  murder,  before  Judge  Alexander, 
in  the  Superior  Court  of  the  county  of  Talbot,  at  March  Term,  1846. 

Upon  the  arraignment,  and  the  issue  joined,  the  prisoner  being  unable, 
on  account  of  his  poverty,  to  employ  counsel,  Hines  Holt,  Henry  L.  Ben- 
ning,  Allen  F.  Owen,  and  William  Elam,  Esqrs.,  were  assigned  by  the 
court  as  counsel  to  appear  for  and  defend  him  on  his  trial. 

The  counsel  for  the  prisoner  being  called  upon  to  announce  whether  he 
vras  ready  for  trial,  moved  for  a  continuance,  and  in  support  of  their  mo- 
tion submitted  an  affidavit  of  the  prisoner,  setting  forth  that  he  was  not 
ready  to  come  to  trial  at  that  term  ;  that  William  Hammock  was  a  mate- 
rial witness  for  him,  and  was  absent  without  his  consent  or  procurement ; 
that  he  had  not  been  subpoenaed,  because  he  was  confined  in  jail,  and  his 
presence,  therefore,  expected ;  that  the  showing  was  not  made  for  delay, 
&c. ;  that  he  expected  to  prove  by  Hammock  that  he  saw  the  difficulty 
in  which  the  deceased  (Chambles)  was  said  to  have  been  killed ;  that  the 
deceased  was  pursuing  the  person  who  gave  him  the  blow,  and  who  said 
he  did  not  intend  to  go  any  further  -,  that  deceased  came  up  withb* 
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grabbed  at  him,  when  Hammock  saw  the  blow  given ;  that  he  expected, 
further,  to  prove  by  Hammock,  that  himself  (the  prisoner^  and  the  de- 
ceased had  been  in  company  together  during  the  evening  of  the  day  on 
which  the  deceased  was  killed,  and  that  up  to  the  time  of  the  killing  they 
had  been  perfectly  friendly,  without  any  previous  difficulty,  or  cause  of 
difficulty,  between  them.  The  motion  for  continuance  being  objected  to 
on  the  part  of  the  State,  was  overruled  by  the  court  below,  and  the  coun- 
sel for  the  prisoner  excepted.  It  appeared  that  Hammock  had  broken  jail 
CD  the  night  preceding  the  term  of  the  court. 

The  court  below  then  ordered  on  the  said  issue  to  be  tried,  and  caused 
to  come  a  panel  of  forty-eight  men  as  jurors.     The  array  was  then  put 
upon  the  prisoner  in  the  usual  form ;  and  there  being  no  objection  to  the 
array,  the  court  below  caused  the  panel  to  be  again  called,  one  by  one,  w 
the  order  in  which  their  names  appeared  upon  the  venire  facioB^  and  as 
numbered  therein,  commencing  at  number  one,  and  continuing  on  to  the 
name  of  Pulaski  Posey,  the  seventh  juror,  who,  on  being  called,  was  set 
down  by  the  counsel  for  the  State,  until  the  remainder  of  the  panel  should 
be  gone  through  with,  and  found  insufficient  to  make  a  jury  of  twelve  •,  it 
being  claimed  on  the  part  of  the  State,  that  the  State  might  by  law  pass 
by  a  juror,  as  a  right,  in  addition  to,  and  over  and  above,  the  ten  peremptoiy 
challenges  allowed  by  the  Penal  Code  ;  and  these  last  challenges  were  in 
no  respect  affected  by  such  passing  by  of  jurors.     To  all  which  the  coun- 
sel for  the  prisoner  objected.     Whereupon  the  court  below  decided  that 
the  State  might  thus  pass  by  the  juror,  Posey,  until  the  remainder  of  the 
panel  should  be  perused,  without  affecting  her  right  to  the  ten  challenges 
allowed  by  the  code  in  such  cases.     The  counsel  for  the  prisoner  ex- 
cepted.    The  juror,  Posey,  was  passed 'by,  and  the  calling  of  the  panel 
resumed.     In  the  course  of  empanelling  a  jury,  the  counsel  for  the  Statei 
under  the  decision  of  the  court,  passed  by  divers  other  jurors,  as  in  the 
case  of  the  juror,  Posey.     A  jury  having  been  empanelled,  divers  wit- 
nesses were  introduced,  and  sworn,  on  the  part  of  the  State,  and  amongst 
them  William  Miller,  a  lad  thirteen  years  of  age,  who,  after  testifying  at 
considerable  length  in  behalf  of  the  State,  was  asked,  upon  the  cross-ex- 
amination, by  prisoner's  counsel,  whether  he  did  not  say  to  William  Wynn 
and  Fleming  Freeman,  or  one  of  them,  at  Page's  grocery,  in  Talbotton, 
since  his  examination  before  the  committing  magistrates  in  the  case  against 
the  prisoner  for  the  alleged  murder,  that  the  prisoner  told  the  deceased, 
just  before  the  stabbing, ''  I  have  run  from  you  twice,  and   I  shall  not  do 
it  longer,"  whereupon  the  deceased  grabbed  at  him,  (prisoner,)  and  said, 

"  I  will  cut  your  d d  windpipe.'"  and,  in  answer  to  said  question, the 

witness,  Miller,  replied  that  he  did  not  recollect  having  any  such  conver- 
sation with  any  one,  and  thought  that  he  had  never  had  any  conversation 
with  William  Wynn  about  the  matter  at  Page's  store,  or  anywhere  else. 
William  Wynn  was  introduced,  on  behalf  of  the  prisoner,  with  a  view  to 
discredit  the  witness  Miller  ;  and,  after  being  sworn,  was  asked  if  William 
Miller  had  not  at  the  time  and  place  specified,  and  before  Fleminjg  Free- 
man and  himself,  made  the  representation  referred  to  in  the  question  pot 
to  him,  Miller  ?    The  witness  was  stopped  by  the  solicitor-general,  and 
"''ected  by  thp  court  below,  upon  the  ground  that  his  testimony  did  not 
tradict  Miller,  whose  denial  was  not  positive,  but  to  the  best  of  bis 
*ection  merely.    To  which  the  counsel  for  the  prisoner  excepted. 


AMERICUS,  JULY  TERM,  1846.  215 

SmIj  «#.  The  State  of  GMtfis. 

The  prisoner's  counsel  introduced  John  C.  Maund  as  a  witness,  to  im- 
peach, collaterally,  some  of  the  witnesses  on  the  part  of  the  State,  who 
had  testified  to  the  homicide  taking  place  after  dark,  between  seven  and 
eight  o'clock ;  that  it  was  a  tolerably  dark  night,  but  that  they  could  dis- 
tinguish, at  the  distance  of  ten  paces  on  the  public  square  at  Talbotton, 
whether  a  man  had  on  a  white  or  a  black  hat  or  cap,  and  stated  that  there 
was  but  one  person  near  the  deceased  when  he  was  stabbed,  and  thai  per- 
son had  on  a  black  hat,  and  was  a  tall,  spare-built,  person,  &c.,  (corre- 
sponding with  the  description  of  the  prisoner.)  Maund,  and  another,  had 
experimented,  between  the  same  hours,  of  a  similar  star-light  night,  and 
satisfied  themselves  that  objects  could  not  be  distinctly  distinguished  at 
the  distance  of  ten  steps.  The  testimony  of  Maund  was  objected  to,  and 
he  was  rejected  by  the  court  below.  And  the  counsel  for  the  prisoner 
excepted. 

HiNEs  Holt  and  Henrit  L.  Bennino,  for  the  prisoner. 
Levi  B.  Smith  and  £.  H.  Worrell,  for  the  State. 
Bf  ihe  Court — Lumpkin,  Judge. 

The  prisoner  was  convicted  of  murder  in  the  Superior  Court  of  Talbot 
County,  in  March,  1S46  ;  and  from  the  judgment  then  rendered  against 
him  he  has  appealed  to  this  court.  He  complains  of  certain  irregularities 
in  the  proceeding,  and  assigns  for  error,  fint^  that  the  court  refused  to 
continue  the  case.  It  appears  from  the  record,  that  after  the  arraign- 
ment, counsel  for  the  prisoner  moved  a  postponement  of  the  trial,  upon 
the  ground  that  William  Hammock,  a  material  witness  for  him,  was  ab- 
sent without  his  consent  or  procurement,  and  he  rendered  as  an  excuse 
why  he  had  not  been  subpoenaed,  that  the  witness  was  confined  in  jail, 
and  his  presence,  therefore j  expected. 

The  court  declines  expressing  any  opinion  upon  this  exception,  for  the 
reason  that  the  point  cannot  again  arise  on  the  new  triafy  which  we  feel 
constrained  to  award,  on  other  grounds  ;  and  we  dismiss  this  branch  of 
the  case  with  a  single  observation.  The  refusal  of  the  court  below  to 
continue  the  indictment,  could  not  be  assigned  as  error  but  for  the  statute 
creating  this  court. — 6  Cranch^a  Rep.  306.  There  is  great  danger  of 
doing  mischief  by  revising  matters  of  tnis  kind,  which  should  properly  be 
confided  to  the  discretion  of  the  court  below,  to  be  regulated  by  the  cir- 
cumstances of  each  particular  case.  No  precise  rule  can  be  laid  down, 
and  a  most  arbitrary  and  oppressive  exercise  of  this  discretion  must  be 
made  apparent  to  this  court,  before  it  will  interfere. 

Another  error  complained  of  by  the  prisoner,  is,  that  Pulaski  Posey, 
the  seventh  man  on  the  jury  list,  being  called,  the  court  allowed  the 
solicitor  for  the  State  to  past  him  6y,  until  the  remainder  of  the  panel  was 
gone  through;  and  the  same  practice  was  preserved  respecting  other 
jurors. 

Anciently,  by  the  common  law,  any  number  of  jurors  might  have  been 
peremptorily  challenged  by  the  crown,  without  allegino^  any  other  reason 
for  the  objection  than  ^*  quod  wm  bom  sunt  pro  rege^^^  that  they  were  not 
good  men  for  the  king.     Bat  this  power  being  found  very  liable  to 
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and  mischievous  to  the  subject,  tending  to  infinite  delays  and  dangeis,  it 
was  taken  away  by  the  33  Edw,  1,  statutes  4 ;  commonly  called  ordinatiQ 
de  inquisitiordbuS'  By  this  it  is  enacted,  quod  de  catero^  Ucet  pro  domno 
rege  dicatur^  quod  jurat ores^  &c.,  mm  sunt  bom  pro  rege  ;  non  propter  hoc 
rematieant  inquisitionesj  &c. ;  sed  ussignesj  certam  causam  calumnia  sua^ 
&c.,whereby  the  king  is  now  restrained. —  2%offiaa'  Coke^  474,i)o/€  n.  This 
ordinance  of  inquests  directs,  that  when  a  juror  was  challenged  for  the 
king,  the  inquisition  should  not,  therefore,  remain  untaken ;  but  those 
who  sued  for  the  king  should  show  some  cause  of  challenge,  and'  the 
truth  of  such  cause  should  be  inquired  of,  according  to  the  custom  of  the 
court ;  after  which,  the  inquisition  should  be  proceeded  in  or  not,  accord- 
ing as  the  challenge  was  established  or  not. 

In  the  construction  of  this  statute,  it  is  clearly  settled,  and  is  now  the 
established  practice  of  the  courts,  that  if  the  king  challenge  a  juror  before 
the  panel  is  perused,  he  need  not  show  any  cause  of  his  challenge  till  the 
whole  panel  be  gone  through,  and  it  appears  that  there  will  not  be  a  full 
jury  without  the  person  so  challenged ;  and  if  the  defendant,  in  order  to 
oblige  the  king  to  show  cause  presently,  challenge  touts  paravaHe^  yet  it 
hath  been  adjudged  that  the  defendant  shall  be  first  put,  to  show  all  his 
causes  of  challenge,  before  the  king  need  to  show  any. — Lord  Raymond^ 
473;  Skinner,  82  \  2  Hale^s  JTis.  P.  C.271. 

Challenges,  in  England,  on  behalf  of  the  defendant,  were  either  pe- 
remptory or  for  cause.  The  number  which,  in  all  cases  of  felony,  the 
prisoner  was  allowed  by  the  common  law  thus  peremptorily  to  challenge, 
amounted.to  thirty-five,  or  one  under  the  number  of  three  full  juries. — 
Com.  Dig.  Challenge,  c.  1 ;  2  Woodd,  498,  Bumes  on  Juries,  4.  This 
number  has  been  restricted  to  twenty  of  the  jurors,  in  murder,  by  32  Heu. 
8,  ch.  14,  sec.  7. — 4  Black.  Com.  353. 

The  history  of  challenges,  then,  is  briefly  this :  that  originally,  in  Bri- 
tain, the  crown  might  challenge  peremptorily  any  number  of  jurors;  that 
by  the  33d  Edward  Ist,  the  king  could  not  challenge  any  juror,  withovt 
cause  ;  but  that  he  was  not  bound  to  show  cause,  till  all  the  panel  was 
called  over,  and  not  then,  unless,  from  challenge  or  otherwise,  the  joryjs 
incomplete ;  that  the  prisoner  was  entitled,  at  common  law,  to  thirty- five 
capricious  challenges,  which  number  is  reduced  and  limited  by  the  22d 
Hen.  8th,  to  twenty,  in  murder  and  other  felonies.  And  now  the  impor- 
tant question  for  our  consideration  is,  how  have  the  riehts  of  the  State 
and  its  citizens  been  effected  by  the  penal  code  of  1833  / 

By  the  15th  section  and  14th  divisions  of  that  code,  it  is  provided, 
^Uhat  every  person  indicted  for  a  crime  or  offence,  which  may  subject 
him  or  her,  on  conviction,  to  death,  or  four  years  imprisonment  or  longer 
in  the  penitentiary,  may  peremptorily  challenge  twenty  of  the  jurors  em* 
paneled  to  try  him  or  her.  And  the  State  hhall  be  allowed  one  half  the 
number  of  peremptory  challenges  allowed  the  prisoner.^^ — Frince^  660. 
!Now,  it  will  be  perceived  that  under  our  code,  the  rights  of  the  defemd-- 
ant  are  precisely  the  same  as  they  were  before  ;  while  ten  peremptory 
challenges  are  given  t)  the  State.  Can  it  be  believed  that  a  code,  pro- 
fessedly adopted  to  mitigate  the  rigor  of  the  old  law,  intended  to  give 
'his  advantage  to  the  State,  in  addition  to  the  privilege  which  it  already 

'  >yed,  of  setting  aside  any  number  of  jurors,  until  the  whole  panel 
ixhi^usted  ?    The  cotemporaneous  interpretations  of  the  statutes,  by 
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almost  all  the  circuits  in  the  State,  from  the  period  of  its  passage^  wonid 
negative  this  idea.      The  very  language  of  the  code,  proves  that  the 
authors  of  it  designed  that  the  prisoners  should  enjoy  double  the  advan- 
tage of  the  people  in  the  trial.     The  State  is  entitled  to  one  haif  the 
challenges  allowed  the  accused.     But  this,  with  the  privilege  previously 
practised,  in  passing  by  jurors,  is  decidedly  better  than  the  ttcenty  pe- 
remptory challenges  allowed  the  defendant.    The  code  itself  professes  ^^  to 
nfonUy  amende  and  consolidate  the  penal  laws  of  the  State  of  Georgia." 
Nor  are  we  at  liberty  to  go  out  of  it,  or  beyond  or  back  of  it,  to  ascertain 
the  mode  of  trial  or  the  relative  rights  of  the  parties.     It  dictates  the  ques- 
tion to  be  propounded  to  a  juror  on  his  voire  dire,  to  test  his  competency, 
allowing  to  the  State  or  the  prisoner,  if  his  answer  is  not  satisfactory,  the 
right  to  put  such  juror  on  his  trial,  in  the  manner  pointed  out  by  /ato,  the 
code  adopting  the  procedure  at  common  law  in  this  particular,  and  thus 
making  it  a  part  of  itself.     The   Slate  vs.  Benton^  (  2  Dev,  and  Battle^ 
N,  C.  200,)  is  certainly  an  authority  in  support  of  the  doctrines  con- 
tended for  in  behalf  of  the  prosecution :  for  by  the  act  of  the  Legisla- 
ture of  that  State,  passed  in  1827,  /our,  instead  of  /en,  peremptory  chal- 
lenges are  given  to  the  State.     There  is  nothing,  however,  in  this  statute 
which  indicates  the  intentions  of  the  Legislature  to  adjust  and  fix  the 
relative  rights  of  the  State  and  the  prisoner.     Nor  does  the  act  profess  to 
reform^  atnendy  and  consoHdate  the  penal  laws  of  that  State,  in  criminal 
cases.     And  with  all  possible  deference  for  the  distinguished  judge  who 
made  that  decision,  one  whose  death  was  lamented  throughout  the  Union, 
as  a  national  calamity,(a)  we  must  say,  that  the  footing  upon  which  the 
Supreme  Court  of  North  Carolina  puts  the  law,  would  not  justify  us  in 
following  this  precedent.     ''  It  may  not  be'  amiss,"  says  the  court,  *'  to 
remark,  that  the  practice  of  permitting  the  prosecuting  officer  to  defer 
showing  his  cause  of  challenge  to  the  excepted  jurymen,  until  the  panel 
be  gone  through,  must  be  exercised  under  the  supervision  of  the  court^ 
10^0  will  restrain  t/,  if  applied  to  an  unreasonable  number »    On  the  trial 
of  Home  Tooke,  for  treason,  as  many  as  seven,  out  of  a  panel  of  more 
than  two  hundred^  were  thus  removed  to  the  end  of  the  panel ;  and  this 
was  not  deemed  an  unreasonable  number ;  though,  in  consequence  of 
the  very  many  persons  excused,  it  was  in  the  end  likely  to  produce  a 
serious  inconvenience  to  the  prisoner,  which  was  only  prevented  by  the 
honorable  conduct  of  the  attorney-general."     It  need  hardly  be  asked, 
shall  a  legal  right,  affecting  vitally  the  life  and  liberty  of  our  fellow- 
citissens,  depend,  in  this  State,  either  upon  the  discretion  of  the  courts  or 
the  ''  honorable  conduct  "  of  the  prosecuting  officer  ?     We  think  not. 

Justice  in  this  way  would  not  be  meted  out  alike  to  all  of  our  people. 
In  the  case  under  discussion,  the  record  shows,  that  seven,  out  of  the  first 
panel  of  forty-eight,  and  nineteen,  out  of  forty-one,  or  about  one  half  of 
the  next  tales  panel  of  the  same  number,  were  thus  passed  by  the  State. 
Was  or  was  not  this  an  unreasonable  number  ?  It  iar  exceeded  the  exer- 
cise of  the  privilege  in  Tooke's  case. 

After  mature  consultation,  then,  on  this  alleged  irregularity,  so  deeply 
concerning  the  purity  of  trial  by  jury,  and  the  rights  of  defendants,  the 
coart  agree  that  the  exception  is  well  founded. 


(a)  Hon.  WxXiUAJC  GA^roir. 
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The  third  error  relied  upon  by  the  prisoner  for  the  reversal  of  this  judg- 
ment, and  which,  like  the  one  just  disposed  of,  has  been  argued,  with  great 
ingenuity  by  counsel  on  both  sides,  is  the  rejection  of  certain  testimony 
tendered  by  the  defendant  in  the  progress  of  the  trial. 

William  Miller,  a  lad  of  thirteen  years  of  age,  was  introduced  among 
other  witnesses  in  behalf  of  the  State.  He  was  asked,  upon  the  cross- 
examination,  by  prisoner's  counsel,  whether  he  had  not,  at  a  certain  time 
and  place,  and  in  the  presence  and  hearing  of  certain  persons,  naming 
them,  made  statements  which  were  recapitulated  to  the  witness,  and  ma- 
terially different  from  his  present  testimony  ?  He  answered,  ^'  that  he 
did  not  remember  to  have  told  William  Wynn,  (one  of  the  individuals  de- 
signated,) but  thinks  he  never  had  any  conversation  with  hiiii  about  the 
matter,  at  Page's  grocery  or  any  where  else."  William  Wynn  was  then 
introduced,  and  after  being  sworn,  asked  if  Miller  had  not,  at  the  time  and 
place  specified,  and  before  Fleming  Freeman  and  himself,  made  the  repre- 
sentations referred  to  in  the  interrogatory  put  to  him.  The  witness  was 
stopped  by  the  solicitor,  and  rejected  by  the  court,  upon  the  ground,  that 
his  testimony  did  not  contradict  Miller,  whose  denial  was  not  positive  and 
absolute,  but  to  the  best  of  his  recollection  merely. 

The  rule  of  evidence,  as  now  understood,  appears  to  be,  that  before 
the  credit  of  a  witness  can  be  impeached,  by  proof,  that  he  has  made 
statements  out  of  the  court  contrary  to  what  he  has  testified  at  the  trial, 
that  it  is  necessary  first  to  inquire  of  the  witness  himself  as  to  the  time, 
place,  and  person,  involved  in  the  supposed  contradiction..  Such  was  the 
unanimous  opinion  of  the  learned  judges,  as  delivered  by  Chief  Justice 
Abbott,  in  the  Queen's  case. — 2  Brod,  and  Bing,  313,  314;  1  Moody 
Malkiuy  473.  In  this  country  the  same  course  is  understood  to  be  pret- 
ty generally  adopted. — 1  Green.  Ev.  516^  notes. 

In  some  of  the  States  the  rule  is  strenuously  resisted,  as  an  innovation 
upon  the  law.  And  in  Tucker  vs.  Webhy  (17  Mass.  Rep.  166,)  Parker, 
C.  J.,  says  :  that  the  practice  in  that  State,  ever  since  it  can  be  remember- 
ed, has  been  otherwise,  and  that  if  the  principal  witness  is  present,  he  is 
called  upon  to  attend  ;  and  he  then  has  an  opportunity,  after  it  has  been 
shown  that  he  had  made  different  statements,  out  of  court,  to  explain  or 
deny.  If  he  denies  them,  the  credibility  of  the  opposing  testimony,  is 
to  be  decided  by  the  jury.  He  asserts  that,  no  lawyer  in  that  dommon- 
wealth  can  recollect  an  instance  of  an  impeaching  witness  being  stopped, 
until  the  other  was  called  up,  and  asked,  whether  he  had  had  any  conver- 
sation with  the  person  about  to  Impeach  him,  and  was  reminded  of  that 
conversation. 

He  insists  that  the  practice  adopted  by  the  British  House  of  Lords,  on 
the  trial  of  Queen  Caroline,  has  never  been  adopted  in  this  country,  and 
teems  not  to  haw  been  very  fandHar  there;  otherwise  it  would  hardly 
have  been  necessary  to  have  taken  the  solemn  opinion  of  all  the  judges 
of  the  Court  of  King's  Bench  upon  the  question. 

The  learned  judge  moreover  suggests  that  the  utility  of  the  practice  is 
not  very  obvious.     That  witnesses  about  to  be  impeached  are,  general- 
ly^ persons  of  a  doubtful  or  unknown  character ;  and  the  wisdoni  of  put- 
them  upon  their  guard,  and  enabling  them  to  forestall  an  answer  to 
^posing  witness,  b  not  very  discernable.     Phillips  lays  down   no 
Ae  of  evidence ;  on  the  contrary,  he  expressly  states,  that  a  wit- 
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ness  may  be  impeached,  by  proving  that  he  had  given  a  different  account 
of  the  thing ;  and  a  letter,  written  by  him,  to  this  effect,  may  be  used 
against  his  testimony,  and  this  without  asking  him  upon  the  stand  wheth- 
er he  had  written  such  a  letter,  and  what  were  the  contents  of  it.  And 
Peake  states,  that  declarations  made  by  a  witness,  on  the  same  subject, 
contrary  to  what  he  swears  on  the  trial,  may  be  given  in  evidence  lo  im- 
peach his  credit,  and  no  qualification  of  this  doctrine  is  laid  down. 

The  foregoing  views  are  not  without  weight.  It  is  not  necessary, 
however,  in  the  present  case,  to  decide  between  them  and  the  utility  and 
convenience  of  the  rule,  as  settled  in  the  Queen's  case. 

Here  the  witness  was  asked,  upon  cross-examination,  whether  or  not 
he  had  said,  or  declared,  that  which  was  intended  to  be  proved.  His 
answer  was  that  he  did  not  remember,  but  that  he  did  not  think  that  he 
ever  had  made  the  statements  imputed  to  him.  Can  he  be  contradicted  ? 
There  is  a  dictum  in  i^coe  on  Criminal  Evidence^  (p^g^  ^'^^y)  citing 
Poine  vs.  Reeston^  ( 1  Moo.  and  Rob.  20,)  to  this  effect :  "  Where  the  wit- 
ness merely  says  that  he  does  not  recollect  making  the  statements,  evi- 
dence to  prove  that  he  did,  in  fact,  make  the  statements,  is  inadmissible ; 
there  must  be  an  express  denial.*'  We  cannot  recognize  this  proposition 
as  sound  law. 

In  Crowley  vs.  P(igej  (7  Carrington  and  Payne^  792,)  this  point  came 
directly  before  the  court.     The  answer  of  the  witness  there  was,  that  he 
did  not  recollect  making  the  statements.     Talfourd,  sergt.,  proposed  to 
call  John  Burton,  to  prove  that  William  Beard  had  said  that  the  hay 
was  of  good  quality.     Ludlow,  the  opposing  counsel,  remarked  it  could 
'    not  be  done,  as  Beard  did  not  deny  haying  said  so.     Parker,  Baron  :  ^^  He 
did  not  admit  and  he  did  not  deny  it.     Evidence  of  statements  by  wit- 
nesses on  other  occasions,  relevant  to  the  matter  at  issue,  and  inconsistent 
with  the  testimony  given  by  them  on  the  trial,  is  always  admissable,  in 
order  to  impeach  the  value  of  that  testimony  ;  but  it  is  only  such  state-. 
ments  as  are  relevant,  .that  are  admissable  ;  and  in  order  to  lay  a  founda- 
tion for  the  admission  of  such   contradictory  statements,  and  to  enable 
the  witness  to  explain  them,  and  as  I  conceive  for  that  purpose  only  ;  the 
witness  may  be  asked  whether  he  ever  said  what  is  suggested   to  him, 
with  the  name  of  the  persons  to  whom  or  in  whose  presence  he  is  sup- 
posed to  have  said  it,  or  some  other  circumstance  sufficient  to  designate 
the     particular   occasion.      If  the  witness,  on  the  cross-examination, 
admits  the  conversation  imputed  to  him,  there  is  no  necessity  of  giving 
other  evidence  of  it ;  but  if  he  says  he  does  not  recollect,,  that  is  not 
an  admission,  and  you  may  give  evidence  on  the  other  side  to  prove   that 
the  witness  did  say  what  is  imputed,  always  supposing  the  statement  to  be 
relevant  to  the  matter  at  issue.     This  has  always  been  my  practice,  and  if 
it  were  not  so,  you  could  never  contradict  a  witness  who  said  he  could  not 
remember. ^\ 

We  believe  the  true  rule  to  be  here  stated,  and  that  upon  every  con- 
sideration of  reason,  public  policy  and  authority,  the  evidence  should 
have  been  admitted.  If  the  witness  has  honestly  forgotten  what  he  did 
say  it  ou^ht  to  be  permitted  to  show  his  early  and  fresher  recollections  of 
the  matter,  which  is  likely  to  have  been  more  accurate.  Besides,  should 
he  even  deny  positively  ever  having  made  the  declaration,  it  is  nothir 
more  after  all  than  saying  that  he  did  not  recollect  to  have  done  so. 
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hi  A  asseverations,  however  absolute,  must  rest  upon  the  fidelity  of  his 
memory.  But  the  main  argument  in  favor  of  the  reception  of  the  testi- 
mony is  founded  upon  the  strong  temptations  in  pliable  witnesses  to  screen 
themselves  from  contradictions,  under  this  evasive  form  of  answering. — 
See  Stahle  vs.  Spohn^  8  Serg.  and  Rawhy  307  ;  Everson  vs.  Carpenter^ 
17  Wend,  Rep.  419.  It  is  finally  argued  by  prisoner's  counsel,  that  the 
court  erred  in  refusing  the  testimony  of  John  C.  Maund,  who  was  offered 
to  impeach  collaterally  some  of  the  witnesses  on  the  part  of  the  State, 
who  had  testified  to  the  homicide,  by  showing  that  he  had  experimented, 
in  company  with  another  individual,  between  the  same  hours  of  a  similar 
star-light  night,  and  satisfied  himself  that  objects  could  not  be  distinctly 
discerned  at  the  distance  the  witnesses  were  situated  from  the  parties. 
We  are  of  the  opinion  that  this  evidence  was  properly  repelled.  The 
difiierence  in  men's  visions,  and  the  uncertainty  as  to  the  exact  quantity  of 
light  on  both  nights,  would  render  the  proof  too  uncertain  to  be  relied 
on.  Moreover,  the  record  shows  that  there  was  light,  and  reflected  occa- 
sionally upon  the  scene  of  this  tragedy,  from  some  of  the  surrounding 
houses.  * 

Upon  the  second  and  third  grounds,  then,  the  judgment  must  be  reversed, 
and  the  cause  remanded. 


No.  30. — Jernigan,  Lawrence  &  Co.,  plain tifis  in  error,  vs.  F. 
D.  WiMBERLT,  survivor,  &c.,  defendant  in  error. 

An  instrument  as  follows,  viz. — '*  We  have  this  day  sold  to  J.  L.  &  Co.  our  entire 
crop  of  cotton,  at  9  cents  per  lb.  all  round,  and  should  they  not  realize  that  amount 

«  nett,  we  agree  to  make  good  the  loss — (Signed)  D.  M.  L. — F.  D.  W.*'  is  the  joint 
instrument  and  undertaking  of  the  makers,  D.  M.  L.  and  F.  D.  W.,  and  is  suffi- 
ciently certain  and  reciprocal  to  support  an  action,  under  proper  averments  and 
proofs,  by  either  of  the  parties  against  the  others. 

The  rule  as  to  certainty  is,  that  the  agreement  must  be  so  certain  and  complete  that 
each  party  may  have  an  action  upon  it. 

The  omission  of  J.  L.  &  Co.  to  subscribe  the  instrument  does  not  invalidate  it.  Nor 
would  that  omission  form  any  legal  objection  to  an  action  against  them  for  the  stip- 
ulated price  of  9  cents  per  lb.  for  the  cotton  thereby  sold  and  delivered. 

This  was  an  action  predicated  upon  the  foregoing  instrument,  tried 
before  Judge  Alexander,  in  the  Superior  Court  of  the  county  of  Stewart, 
at  April  Term,  1846. 

For  the  facts  and  circumstances  of  the  case,  and  the  grounds  of  error 
alleged,  the  reader  is  referred  to  the  opinion  of  the  Supreme  Court. 

Henrt  L.  Benxing,  for  the  plaintiff  in  error. 
Hikes  Holt,  for  the  defendant  in  error. 

By  the  Court — Nisbet,  Judge. 

'he  action  in  this  case  was  brought  on  the  following  instrument,  to 
'*  We  have  this  day  sold  to  Jernigan,  Lawrence  &  Co.  our  entire  crop 
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of  cotton,  at  nine  cents  per  lb.  all  round  ;  and  should  they  not  realize  that 
amount  nett,  we  agree  to  make  good  the  loss.  13th  Feb.,  1838.  I,  D. 
M.  Leseur,  have  sold  Green  Sims'  crop  upon  the  same  conditions. 

Signed,  Drurt  M.  Leseur, 

F.  D.  WiMBERLY." 

This  instrument  was  tendered  in  evidence  by  the  plaintiffi,  to  make  out 
their  case  against  F.  D.  Wimberly — Leseur,  who  had  been  also  sued,  hav- 
ing died.     The  defendant  demurred  to  the  testimony,  upon  two  grounds : 
1st.  Because  the  instrument  is  void,  for  uncertainty. 
2d.  Because  the  instrument  is  the  several,  and  not  the  joint,  contract 
of  the  signers,  and  cannot,  therefore,  be  sued  upon  jointly. 

The  court  sustained  the  demurrer,  upon  both  grounds  ;  to  which  deci- 
sion the  plaintiffs  in  error  except ;  and  we  think  the  exceptions  well  taken, 
and  reverse  the  judgment. 

And  first,  as  to  the  second  ground.  There  are  two  contracts  on  this  small 

paper :  one  between  D.  M.  Leseur  and  F.  D.  Wimberly  and  the  plaintiffs, 

Jernigan,  Lawrence  &  Co. ;  and  the  other  between  D.  M.  Leseur  and  the 

plaintiffs.     The  latter  is  for  the  sale  of  Green  Sims'  crop  of  cotton,  with 

which  we  have  nothing  to  do.     The  action  was  brought  against  Leseur 

^  and  Wimberly,  to  recover  the  loss  on  the  sale  of  their  crop  of  cotton.   The 

.V  language  of  the  instrument  is  joint  throughout.     The  words  are,  tre  have 

sold  owr  entire  crop  (not  crops)  of  cotton  ;  and  ice  agree  to  make  good,  &c. 

The  only  inference  that  we  can  draw  from  this  paper  is,  that  it  is  a  joint 

sale  of  one  crop  of  cotton  owned  by  Leseur  and  Wimberly  jointly.   There 

18  not  a  word  importing  severalty  in  it. 

This  is  an  agreement  for  sale  of  cotton,  or  rather  a  contract  of  sale.  We 
do  not  find  it  very  fully  or  technically  drawn.      A  good  lawyer  would 
scarcely  have  left  it  so  uncertain.     Yet  we  think  it  sufficiently  certain  to 
show  the  intention  of  the  parties,  and  to  be  the  foundation  of  this  action. 
A  contract  is  an  agreement  of  two,  or  more,  persons,  upon  sufficient  con- 
sideration, to  do,  or  not  to  do,  a  particular  thing. — 2  Black,  Com,  442  ;  2 
Kent  J  449.     Certainty  and  mutuality  are  necessary  to  a  valid  contract. 
The  assent  of  the  parties  must  be  mutual.     A  contract  must  be  founded 
on  a  consideration :  without  it,  it  is  nudum  pactum;  but  the  least  consid- 
eration will  create  reciprocity,  and  make  an  agreement  a  valid  contract. — 
2  Black.  Com.f  ch.  30,  iii.  Contract.    The  rule  as  to  certainty  is,  that  the 
agreement  must  be  so  certain  and  complete,  that  each  party  may  have  an 
action  upon  it. — Glut,  on  Con.  4.     Now,  to  apply  these  elementary  prin- 
ciples to  the  agreement  before  us,  premising,  yet  farther,  that  its  not  being 
signed  by  the  plaintifis  does  not  make  it  invalid  :  the  undertaking  on  the 
part  of  the  plaintifls  is  to  pay  Leseur  and  Wimberly  nine  cents  per  lb.  for 
their  cotton  ;  the  consideration  upon  which  that  undertaking  is  founded  is 
the  receipt  and  ownership  of  the  cotton.     Now,  that  is  quite  consideration 
enough,  in  all  conscience,  to  support  a  contract.     Nor  can  it  be  doubted 
but  that,  after  delivery  of  the  cotton  to  Jernigan,  Lawrence  &  Co.,  an  action 
would  lie  in  favor  of  Leseur  and  Wimberly  against  them  for  the  price  to 
be  paid.    The  undertaking  on  the  part  of  Leseur  and  Wimberly  is  to  make 


crood  to  Jernigan,  Lawrence  &  Co.  whatever  loss  they  may  sustain  in  the 

le  of  the  cotton  ;  that  is,  to  pay  them  the  difference  between  nine  cents 

**    lb.  for  the  cotton  and  what  they  may  realize  upon  it.      The  consi-* 

P®     moving  them  to  this  undertaking  is  the  price  of  the  cotton,  at 
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cents  per  lb.,  agreed  to  be  paid.  Upon  this  undertaking  an  action  (tbe 
present  action)  will  certainly  lie  against  them.  We  do  not  look  into  the 
pleadings — of  course  the  declaration  ought  to  contain  all  the  averments, 
(and  they  ought  to  be  proven,) — necessary  to  the  plaintiffs' recovery  upon 
this  contract :  such  as  payment  of  the  price  agreed  upon,  a  fiekir  sale  of  the 
cotton  within  a  reasonable  time,  and  the  amount  of  the  loss  realized,  kc. 
According  to  this  analysis  of  this  contract,  it  is  founded  on  sufficient  con- 
sideration, is  sufficiently  certain,  and  the  benefits  and  obligations  growiog 
oat  of  it  are  reciprocal.  It  is  not  our  business  to  inquire  whether  such  a 
contract  be  sensible,  or  equal,  or  just.  The  parties  are  made  by  the  law 
the  sole  judges  of  these  questions.  Mr.  ChUtysBjB  :  '^  It  would  be  un- 
wise to  interfere  with  the  facility  of  contracting,  and  the  free  exercise  of 
the  judgment  and  will  of  the  parties,  by  not  allowing  them  to  be  the  sole 
judges  of  the  benefits  to  be  derived  from  their  bargains  ;  provided  there 
be  no  incompetency  to  contract,  and  the  agreement  violate  no  rule  of  law." 
—Chit.  Con,  7. 

We  think  the  paper  ought  to  have  been  admitted  in  evidence,  and 
reverse  the  judgment  of  the  court  below. 


No.  31. — John  Reynolds,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

Under  an  indictment  for  murder,  the  jury  may  find  the  prisoner  guilty  of  the  lesser 
offence  of  roanslaugeter,  either  voluntary  or  involuntary,  and  the  verdict  will  be 
legal,  although  there  is  no  count  for  manslaughter  in  the  indictment. 

The  statute  of  limitations  does  not  run  against  an  indictment  found  for  murder,  tboagh 
on  the  traverse  the  prisoner  is  found  guilty  of  manslaughter  only. 

Upon  an  indictment  found  for  manslaughter  only,  the  statute  would  run  from  the 
death,  and  not  from  the  time  the  mortal  wound  was  given. 

The  practice  in  England,  upon  the  construction  of  the  act  of  33  Edwcardl,  o( patting 
jurymen  in  criminal  cases,  until  a  whole  panel  is  exhausted,  and  Ji  jury  not  made, 
before  the  Crown  can  be  called  upon  to  show  cause,  is  not  authorized  in  this  State, 
since  the  adoption  of  the  penal  code. 

As  the  jurors  are  called,  the  State  must  put  them  upon  the  prisoner, or  otherwise  chal- 
lenge them,  either  peremptorily  to  the  nurol>er  allowed  by  law,  or  for  cause. 

The  act  of  1843,  prescribing  certain  questions  'to  be  propounded  to  jurors,  to  test 
their  competency  for  the  trial  of  capital  offences,  is  not  applicable  to  any  case 
which  arose  previous  to  its  passage. 

A  juror  who  states  upon  oath,  in  answer  to  said  statutory  questions,  that  he  has  formed 
and  expressed  an  opinion  with  regard  to  the  guilt  or  innocence  of  the  prisoner  from 
hearsay,  is  not  an  impartial  Juror,  as  contemplated  by  the  Constitution,  which  dc- 
dares  that,  **  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial  by  an  impartial  jury'* 

Facts  that  occurred  at,  or  about  the  time  of  the  fatal  rencounter — such  as,  that  the 
deceased  was  armed  ;  that,  some  twenty  or  thirty  minutes  before  the  difficulty,  be 
had  fired  off  and  reloaded  two  pistols,  and  put  them  in  his  pantaloons  pockets,  at 
his  own  house,  which  was  two  or  three  hundred  yards  off,  and  then  started  imme- 
diately for  the  public  square,  where  the  rencounter  took  place;  that  whett^lK^ 
'vcd  at  the  public  square,  he  had  upon  his  penK>n,  and  in  his  pocket*  a  loaidad 
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pistol,  or  pistols,  of  the  same  kind  aod  description  as  the  ooe  found  at  his  side  on 
the  ground  where  he  fell,  aAer  being  shot  by  the  prisoner — ^are  competent,  and  ad- 
missible in  evidence,  without  preceiknt  proof  that  the  prisoner  had  knowledge  of 
them. 

This  was  aa  indicloient  for  murder,  in  the  Superior  Court  of  the  county 
of  Stewart,  tried  before  Judge  Alexander,  at  April  Term,  1846,  and  re- 
sulted in  a  conviction  of  the  prisoner  for  voluntary  manslaughter.  -  The 
bill  of  indictment  in  this  case  contained  a  single  count  for  murder,  and  was 
found  at  the  October  adjourned  term  of  said  court,  in  the  year  1844.  At 
the  April  Term  thereafterwards,  the  prisoner  was  arraigned,  and  plead 
^^  not  guilty."  The  murder  was  alleged  in  the  indictment  to  have  been 
committed  on  Jefferson  J.  Lamar,  by  the  prisoner,  in  Lumpkin,  Stewart 
county  aforesaid,  by  shooting.  The  mortal  wound  was  given  on  the  4th 
day  of  October,  1840,  of  which  the  decea>ed  languished  until  the  15tn  day 
of  December,  1840,  when  he  died  of  said  mortal  wound,  in  the  said  county. 

The  case  came  on  to  be  tried  at  the  said  April  Term,  1846,  and  there- 
upon the  court  caued  to  cornea  panel  of  forty-eight  men  as  jurors,  that  a 
jury  of  twelve  might  be  obtained  to  try  said  issue;  and  the  said  panel 
having  been  called  over,  and  found  present,  the  court  caused  the  teme  to 
be  put  upon  the  prisoner,  and  him  to  be  informed  that  the  said  panel 
would  again  be  called ;  and  that  then,  if  he  had  any  cause  of  challenge 
against  them,  or  any  of  them,  he  should  make  it  known,  as  they  were 
being  called  to  the  book  to  be  sworn,  and  before  they  were  sworn,  and 
the  court  would  hear  him.  The  clerk  then  commenced  to  call  said  panel 
one  by  one,  in  the  order  in  which  their  names  were  entered  on  the  rentre, 
beginning  at  number  one,  and  continuing  through  the  panel,  ending  with 
number  forty-eight.      The  juror  number  one  being  acceptable  to  both 

Krties,  was  sworn  in  chief;  number  two  was  peremptorily  challenf^ed 
^  the   prisoner.      The  juror   number  three,  Cyrus   Lee,  was  called, 
when  the  counsel  for  the  State  objected  to  him,  but  assigned  no  cause, 
claiming  for  the  State  the  right  tj  pass^  such  juror  by  until  the  whole 
panel  should  be  gone  through  with,  and  be  found  insufficient  to  make  a 
full  jury  of  twelve ;  and  that  for  so  doing  the  State  was  not  bound  to 
show  any  cause,  or  to  lose  any  of  the  peremptory  challenges  given  by 
virtue  of  the  penal  code  :  And  thereupon  the  counsel  for  the  prisoner  ob- 
jected to  the   right  so  claimed  on  the  part  of  the  State,  which  objection 
was  overruled  by  the  court,  and  the  juror  Lee  was  passed  by ;  to  which 
decision  of  the  court  the  counsel  for  the  prisoner  excepted.     The  call  of 
the  jurors  was  then  resumed,  and  the  counsel  ftir  the  State  caused  divers 
jurors  to  be  passed  by,  as  in  the  case  of  the  juror  Lee.     After  thus  com- 
pleting the  call  of  said  panel  the  first  time,  and  having  failfd  to  make  up 
a  jury  of  twelve,  the  call  was  resumed  of  those  who  had  been  passed  by, 
beginning  at  the  juror  Lee,  and  continuing  through,  and  still  failed  to  make 
up  a  jury  of  twelve. 

Kiijah  Lindsey,  one  of  the  jurors,  being  called  Snd  sworn  on  his  voire 
direy  the  solicitor-general  proposed  to  propound  to  him  the  questions  as 
provided  by  the  act  of  the  legislature  of  1843,  to  wit :  ^*  Have  you,  from 
haviog  seen  the  crime  committed,  or  from  having  heard  any  part  of  the 
evidence  delivered  on  oath,  formed  and  expressed  any  opinion  with  re- 
Itard  to  the  euilt  or  innocence  of  the  prisoner  at  the  bar  ?"  To  whic^ 
the  counsel  for  the  prisoner  objected,  and  the  objectioi^  being  ovcrruW 
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tbe^court,  said  question  was  propounded  to  the  juror,  and  the  counsel  for 
the  prisoner  exc^epted. 

Two  other  panels  of  twenty-four  men  each  were  then  successiTely 
called  in,  and  put  upon  the  prisoner,  the  State  passing  by  many  jurors,  as 
in  the  case  of  the  juror  Lee.  Samuel  Starr,  whose  name  appeared  upon 
the  third  and  last  panel,  being  sworn  on  his  voire  dirtj  and  in  answer  to 
the  question  aforesaid,  stated  that  he  had,  from  report,  formed  and  ex- 
pressed an  opinion  with  regard  to  the  guilt  or  innocence  of  the  prisoner. 
The  counsel  for  the  prisoner  thei  eupon  objected  to  his  competency  as  a 
juror,  because  such  formation  and  expression  of  opinion  showed  bias  or 
prejudice  ;  which  objection  being  overruled  by  the  court,  and  the  juror 
pronounced  competent,  the  counsel  for  the  prisoner  excepted. 

A  jury  of  twelve  men  having  been  made  up  and  sworn  to  try  said  issue, 
the  counsel  for  the  state  introduced  several  witnesses,  who  were  sworn 
and  examined,  and  proved  the  homicide,  and  closed  their  case. 

The  counsel  for  the  prisoner  then  introduced  divers  witnesses,  and 
among  them  John  S.  Randle  was  introduced,  and  being  sworn,  was  asked 
the  following  questions : 

Ist.  Whether,  when  Lamar  returned  to  the  house  at  about  four  o^clock 
on  the  evening  of  the  day  of  the  alleged  shooting  of  him  by  Reynolds,  he 
(Lamar)  was  armed  ? 

2d.  Whether,  when  Lamar  returned  from  his  house  to  the  public 
square  in  Lumpkin,  twrenty  or  thirty  minutes  after  having  gone  thither, 
he  was  armed  with  two  pistols  ? 

3d.  Whether,  when  Lamar  was  so  at  his  house,  be  did  not  fire  off  and 
reload  his  two  pistols,  and  put  them  in  his  pantaloons  pocket,  and  start  off 
again  immediately  to  the  public  square  in  Lumpkin  ? 

4th.  Whether,  when  Lamar  returned  to  the  public  square  aforesaid,  he 
did  not  have  loaded,  upon  his  person  and  in  his  pockets,  a  pistol  or  pistols 
of  the  same  kind  and  description  as  that  found  at  his  side  on  the  ground 
when  he  fell  alter  being  shot. 

The  counsel  for  the  State  objected  ;  and  the  couK  below  decided  that 
said  several  questions  were  illegal,  and  should  not  be  answered  by  the 
witnesses,  because  the  testimony  theretofore  delivered  in  said  case  did  not 
show  that  the  prisoner  at  the  time  of  the  shooting  of  Lamar  had  received 
any  notice  of  any  of  the  facts  proposed  to  ue  proved  by  the  witness, 
Randle,  by  said  questions.  And  thereupon  the  counsel  for  the  prisoner 
excepted. 

The  said  case,  after  arcrument  of  counsel  on  both  sides,  was  submitted  to 
the  jury  under  the  charge  of  the  court,  and  the  jury  returned  their  ver- 
dict, fin  iini;  the  prisoner  guilty  of  voluntary  manslaughter. 

And  thereupon  the  counsel  for  the  prisoner,  before  judgment  on  said 
verdict,  submitted  to  the  court,  after  due  notice  to  the  staters  counsel,  a 
motion  in  arrest  of  the  judgment,  and  notice  also  of  a  motion  for  new 
trial  to  be  made,  if  the  motion  in  arrest  should  be  overruled. 

The  motion  in  arrest  of  judgment  was  based  upon  the  following 
grounds : 

1st.  Because  the  indictment  in  said  case  was  for  murder  only,  and  not 
for  manslaughter. 

"J.  Because  the  verdict  contained  no  finding  by  the  jury  as  to  murder, 
ily  as  to  manslaughte  r . 
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3d.  Because  the  indictment  in  said  case  was  not  found  and  filed  in  said 
court,  within  four  years  next  after  the  commission  of  the  offence  charged 
in  the  bill  of  indictment. 

4th.  Because  the  jury  found  the  defendant  guilty  of  manslaughter,  upon 
a  hill  of  indictment  for  murder,  which  was  not  found  and  filed  in  said 
court  within  four  years  next  after  the  commission  of  the  offence  therein 
charged. 

dth.  Because  the  record  in  said  case  is  in  other  particulars  informal,  in* 
sufficient  and  void,  and  the  legal  judgment  of  the  court  cannot  be  pro- 
nounced upon  it. 

And,  if  overruled  in  the  foregoing  motion,  the  prisoner  would  then  move 
for  a  new  trial  on  the  following  grounds : 

1st.  Because  against  the  motion  and  objection  of  prisoner's  counsel  the 
court  permitted  the  state  to  challenge  and  pass  divers  jurors  when  called, 
(after  the  array  had  been  put  upon  the  prisoner,)  without  compelling  the 
state  to  show  aoy  causti  for  such  challenges,  or  to  exhaust  any  of  its  pe- 
remptory challenges,  under  the  penal  code,  until  the  whole  panel  had  been 
gone  through. 

2  J.  Because  the  court  decided  that  the  questions  testing  the  compe- 
tency of  jurors,  provided  by  the  act  of  1843,  might  be  propounded  to 
jurors  in  said  case,  and  because  thereupon  the  said  questions  were  pro- 
pounded to  divers  of  them,  notwithstanding  that  said  offence  was  charged 
and  proven  to  have  been  committed  prior  to  said  act. 

3d.  Because  the  court  decided  that  the  answer  of  a  juror  to  the  first  of 
said  statutory  questions,  that  he  had  formed  and  expressed  an  opinion  in 
relation  to  the  guilt  or  innocence  of  the  prisoner  from  hearsay,  did  not 
prove  said  juror  to  have  any  prejudice  or  bias  for  or  against  him,  or  to  be 
in  any  respect  incompetent. 

4th.  Because  the  evidence  showed  that  manslaughter,  in  said  case,  was 
barred  by  the  statute  of  limitations. 

f>th.  Notwithstanding  the  bill  of  indictment  charged,  and  the  evidence 
proved,  the  offence  to  have  been  committed  on  the  4th  day  of  October, 
1840  ;  and  the  bill  of  indictment  was  not  found  and  filed  in  court  till 
November,  1844,  more  than  four  years  after  the  commission  of  the 
offence,  yet  the  court  charged  the  jury  that  they  might  find  the  prisoner 
guilty  of  manslaughter. 

6th.  Because  the  court  refused  to  allow  the  questions  hereinbefore  re- 
cited, to  be  put  to  the  ^vitness  John  S.  Handle. 

7th.  Because  the  prisoner  was  not  tried  and  convicted  by  a  jury  of  good 
and  lawful  men,  duly  summoned,  empanelled  and  sworn,  according  to 
law. 

The  motion  in  arrest,  and  also  the  motion  for  a  new  trial,  were  succes- 
sively heard  and  overruled  by  the  court  below,  and  judgment  was  pro- 
nounced against  the  prisoner.  To  all  which  the  counsel  {or  the  prisoner 
excepted. 

The  court  charged  the  jury  on  said  trial  that  they  might  find  the  pris- 
oner guilty  of  manslaughter,  either  voluntary  or  involuntary  upon  said 
issue,  under  the  evidence  given  in  upon  the  trial  of  said  case.  And  the 
counsel  for  the  prisoner  excepted  to  said  charge. 

Error  was  assigned  in  each  of  the  matters  excepted  to. 

K     HiNEs  Holt  and  Henry  L.  Benninq,  for  the  prisoner. 

15 
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A.  H.  Chapfell,  for  the  State. 

On  the  4th  of  October,  1840,  the  prisoner  shot  Mr.  J.  L.  Lamar  in  the  pablic 
square  in  Lumpkin.    Mr.  Lamar  died  of  the  wound  in  December,  1840. 

The  indictment  for  murder,  under  which  the  present  conviction  took  place,  vas 
found  by  the  grand  jury  at  the  Oct.  Term  of  Stewart  Superior  Court,  a  little  more 
than  four  years  after  the  eivmg  of  the  mortal  wound,  but  less  than  four  years  after 
the  death  of  Mr.  Lamar  tbere^om. 

The  statute  of  limitations  was  not  set  up,  or  insisted  on  as  a  defence,  either  by 
pleading  or  in  any  other  manner,  during  the  pendency  of  the  indictment  It  is  only 
after  the  trial  had  terminated  by  a  conviction  for  manslaughter,  that  the  prisoner 
for  the  first  time  lays  hold  of  the  statute,  as  one  of  his  grounds,  in  a  motion  for  a 
new  trial. 

1st  Objection,  That  it  should  have  been  pleaded,  and  could  not  have  been  taken 
advantage  of  without  pleading,  even  if  the  indictment  had  been  for  manslaughter. 
Nor  does  the  circumstance  of  the  time  of  giving  the  mortal  wound,  or  of  the 
killing,  appearing  on  the  face  of  the  indictment,  to  have  been  more  than  four 
years  before  the  filing  of  the  same,  do  awa^  the  necessity  of  pleading  directly, 
that  the  indictment  was  not  found  and  filed  within  four  years  after  the  commission 
of  the  offence. — Ewen  vs.  Jones^  6  Mod.  26.  In  the  same  case  it  was  said  by  the 
court,  the  statute  of  limitations  being  a  statute  barring  of  right,  ought  to  be  taken 
strictly. 

2d  Objection.  And  still  further,  even  though  the  indictment  had  been  for  man- 
slaughter, and  the  slat.  lim.  pleaded  thereto,  the  plea  would  have  been  bad,  because, 
though  the  mortal  wound  was  inflicted  on  the  4tb  Oct.,  1840 — more  than  four 
years  before  the  indictment  was  found — yet  death  did  not  ensue  therefrom  till  the 
middle  of  Dec.  afterwards,  less  than  four  years  before  the  finding  of  the  indictment. 
And  it  is  quite  clear  that  the  time  of  the  death,  and  not  that  of  the  wounding,  is 
the  period  from  which  the  statute  commences  running. — Peteradarf  Jbtn,  vol.  12, 
p.  340,  note. 

The  offence  is  not  complete  till  the  death,  and  therefore,  at  common  law,  if  a 
man  died  in  one  county  of  a  mortal  stroke  received  in  another,  it  was  the  general 
opinion  that  he  was  indictable  in  neither  county;  to  remedy  which,  stats.  2  and  3 
( Wen.  6,)  were  passed,  making  the  offence  indictable  in  the  county  where  the  death 
took  place. — 2  Hatokins,  315-16. 

But,  Zdly.  It  is  not  an  indictment  for  manslaughter,  but  for  murder,  to  indict- 
ments  for  which  there  is  no  limitation  of  time  set  bv  the  statute.  The  attempt 
now  is  to  put  a  conviction  for  manslaughter  (although  on  an  indictment  for  mur- 
der) on  the  same  footing  with  an  indictment  for  manslaughter,  which  cannot  be 
done ;  because,  1st,  It  is  the  indictment  which  is  barred  by  the  statute  in  all  the 
cases  to  which  its  bar  is  applicable.  But  in  no  case  is  the  bar  of  the  statute  appli- 
cable to  an  indictment  for  murder. 

At  common  law  there  was  no  limitation  in  any  case  to  a  criminal  prosecution  bj 
indictment. — Petersdorf  Mr .  vol.  12,  p.  340;  Dcnan  vs.  Maestaer,  6  jKw.  R.  92. 

Stats,  lim.  generally  are  to  be  construed  strictly  as  laid  down  in  6  Mod.  26»  be- 
cause they  are  in  bar  of  right. 

Moreover,  statutes  in  restraint,  derogation,  or  alteration  of  the  common  lavr*  or 
of  common  law  rights,  are  to  be  strictly  construed ;  for  sts.  are  not  presumed  to 
make  any  alteration  in  the  common  law,  further  or  otherwise  than  the  act  express- 
ly declares. — Bac.  Abr,  6,  384 ;  11  Mod.  150. 

Objection  to  the  mode  of  challenging  Jurors, 

At  common  law,  the  king  might  challenge  peremptorily  as  many  as  be 
fit,  of  any  jury  returned  to  try  a  cause  to  which  he  was  party. — Hawkins* 
^on.  579-80;  Co.  Lit.  156. 

"ut  by  St.  33  Edw.  1,  all  peremptory  challenges  were  taken  away  from  the 
le  was  restricted  to  challenges  for  cause ;  settled,  that  Uie  king  dii  not 
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his  cause  of  cbal)eng;e  tiJI  the  whole  panel  be  gone  through,  and  it  appear  that 
there  will  not  be  a  full  jury  without  the  person  challenged. — lb.  Harg.  NoU,2S2t 
to  Co.  Lit.  ;  ABL  353  ;  1  Chit.  C.  L.  533-4 ;  Joy,  143. 

And  80  was  the  law  of  Geo.  till  the  penal  code  of  1833,  which,  for  the  first  time, 
gave  the  State  peremptory  challenges. — Prin.  Die.  660. 

This  provision  is  merely  affirmative  and  cumulative,  giving  to  the  State  half  the 
number  of  peremptory  challenges  to  which  the- accused  is  entitled.  It  is  a  palpa- 
ble nan  sequitur  to  say,  that  by  such  a  provision,  the  State's  pre-existing  right  of 
challenging  for  cause  is  affected  in  any  way,  either  as  to  its  extent,  or  as  to  the 
manner  in  which  it  shall  be  exercised. 

By  the  Court — Warner,  Judge. 

In  this  case  a  motion  was  made  in  arrest  of  judgment,  and  for  a  new 
trial.  The  counsel  for  the  plaintiff  in  error  moved  to  arrest  the  judgment 
on  the  following  grounds  :  Because  the  indictment  was  for  murder  only, 
and  not  for  manslaughter.  Because  the  verdict  contained  no  finding  by 
the  jury  as  to  murder,  but  only  as  to  manslaughter.  Because  the  indict- 
ment was  not  found,  and  filed  in  court,  within  four  years  next  after  the 
commission  of  the  offence  charged  in  said  bill  of  indictment.  Because  the 
jury  found  the  defendant  guilty  of  manslaughter  upon  a  bill  of  indictment 
for  murder,  which  was  not  found  and  filed  in  said  court  within  four  years 
next  after  the  commission  of  the  offence  therein  charged  ;  and  because  the 
record  in  the  said  case  is  in  other  particulars  informal,  insufficient  and 
void,  and  the  legal  judgment  of  the  court  cannot  be  pronounced  upon  it. 
The  first  and  second  grounds  taken  in  the  motion  to  arrest  the  judgment, 
will  be  considered  together.  By  the  first  section  of  the  fourth  division  of 
the  penal  code,  ( Princess  Dig.  622,)  homicide  is  declared  to  be,  the  kill- 
ing of  a  human  heing,  of  any  age  or  sex,  and  is  of  three  kinds — murder, 
manslaughter,  and  justifiable  homicide.  Manslaughter  is  the  unlawful 
killing  of  a  human  creature,  without  malice,  either  express  or  implied, 
and  without  any  mixture  of  deliberatidn  whatever  ;  and  is  homicide,  in- 
ferior in  degree  to  that  of  murder.  When  the  jury  found  the  defendant 
guilty  of  manslaughter,  it  negatives  the  idea  that  he  was  guilty  of  murder, 
and  in  our  judgment  it  was  clearly  competent  for  the  jury  to  find  the  de- 
fendant guiltv  of  the  lesser  offence  of  manslaughter,  on  an  indictment  for 
murder,  without  any  count  therein  for  manslaughter. — Ist  Russell  on 
Crimesy  474;  Ist  Hale^  449;  2d  Hale,  302;  Ist  C hit ty^s  Criminal  Law y 
top  pagey  206.  The  (bird  and  fourth  grounds  taken  in  arrest  of  judgment, 
will  also  be  considered  together.  By  the  thirty-fifth  section  of  the  four- 
teenth division  of  the  penal  code  (Princess  Dig.  662)  it  is  declared, 
^'  Indictments  for  murder  may  be  found  and  prosecuted,  at  any  time  after 
the  death  of  the  person  killed.  In  all  other  cases,  except  murder,  where 
the  punishment  is  death,  or  perpetual  imprisonment,  indictments  shall  be 
filed  and  found  in  the  proper  court,  within  seven  years  next  after  the  com- 
mission of  the  offence,  and  at  no  time  thereafter.  In  all  other  felonies, 
the  indictments  shall  be  found,  and  filed  in  the  proper  court,  within  four 
years  next  after  the  commission  of  the  offence,  and  at  no  time  there- 
after." It  is  contended,  inasmuch  as  the  defendant  was  found  guilty  of 
voluntary  manslaughter  only,  it  is  such  an  offence  as  would  be  barred  by 
the  statute  in  four  years.  The  indictment  was  for  murder,  and  we  a'*'' 
inclined  to  the  opinion,  that  the  statute  does  not  run  against  indictm^ 
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foUDd  for  that  offence,  although  on  the  traverse  the  defendant  should  be 
found  guilty  of  manslaagnter  only ;  but  it  is  not  necessary  for  us  to  place 
our  opinion  in  this  case  on  that  ground.     By  the  record,  it  appears,  the 
indictment  was  found  at  the  October  adjourned  term  of  the  Superior 
Court,  in  the  month  of  November,  1844  ;  and  Lamar,  the  deceased,  did 
not  die  until  the  15th  December,  1840,  so  that  four  years  had  not  elapsed 
from  the  death  of  the  party  alleged  to  have  been  killed  until  the  finiiing 
the  bill  of  indictment  in  the  proper  court.     The  homicide  was  not  in  fact 
consummated  until  the  death  of  Lamar,  and  the  defendant  could  not  have 
been  indicted  therefor  until  that  time.      The  record  presents  nothing 
which,  m  our  opinion,  would  authorize  an  arrest  of  the  judgment  upon 
either  of  the  grounds  taken,  and  that  the  court  below  decided  correctlj, 
in  overruling  the  same. 

The  first  ground  taken  for  new  trial  is,  that  the  court  permitted  the 
State  to  challenge  and  pass  divers  jurors  when  called,  afler  the  array  had 
been  put  upon  the  prisoner,  without  compelling  the  State  to  show  any 
cause  for  such  challenges,  or  to  exhaust  any  of  its  peremptory  challenges 
under  the  penal  code,  until  the  whole  panel  had  been  gone  through.  In 
the  case  of  the  Slate  vs.  iSea/y,  decided  during  the  present  term  of  this 
court,  we  held,  the  decision  of  the  court  below,  permitting  the  counsel  for 
the  State  to  pass  jurors  without  peremptorily  challenging  them,  as  re- 
quired by  the  penal  code,  was  erroneous,  and  do  now  so  rule  in  this  case. 

The  second  ground  of  error  assigned  is,  that  the  court  below  erred,  in 
deciding  that  the  oath  required  by  the  act  of  1843,  testing  the  competen- 
cy of  jurors,  might  be  propounded  to  them,  notwithstanding  the  offence 
for  which  the  defendant  was  indicted  was  charged,  and  proved,  to  ha^e 
been  committed  before  the  passage  of  that  act.     By  the  code  of  1S33, 
which  was  the  law  at  the  time  of  the  commission  of  the  ofience  charged 
in  the  indictment,  the  oath  prescribed  to  jurors  for  the  trial  of  all  crimes 
punishable  by  death,  or  imprisonment  and  labor  in  the  penitentiary,  was 
in  the  words  following :  ''  Have  you  formed  and  expressed  any  opinion 
in  regard  to  the  guilt  or  innocence  of  the  prisoner  at  the  bar  ?"     By  the 
act  of  1843  this  oath  was  altered,  and  the  following  oath  prescribed: 
*^  Have  you,  from  having  seen  the  crime  committed,  or  having  heard  any 
part  of  the  evidence  delivered  on  oath,  formed  and  expressed  any  opinion 
in  regard  to  the  guilt  or  innocence  of  the  prisoner  at  the  bar  ?"     It  was 
contended  at  the  bar,  the  act  of  1843,  when  made  to  apply  to  the  de- 
fendant for  an  offence  committed  prior  to  its  passage,  was  an  ex  postjacto 
law.     To  this  it  was  replied,  the  act  of  1843  did  ndt  aggravate  the  crime, 
nor  the  punishment  thereof,  but  only  affected  the  mode  of  the  trial.    \^ 
Colden  vs.  Bully  ^3d  Dallas  Rep,  386,)  Mr  Justice  Chase,  in  stating  what 
he  considered  to  oe  ct  post  facto  laws,  prohibited  by  the  constitution, 
says :  "  Every  law  that  alters  the  legal  rules  of  evidence,  and  receives 
less,  or  different  testimony  than  the  law  required  at  the  tinne  of  the  com- 
mission of  the  offence,  in  order  to  convict  the  offender ;   all  Ibese,  and 
similar  laws,  are  manifestly  unjust  and  oppressive."    By  the    law,  as  it 
existed  at  the  time  of  the  commission  of  the  offence,  the  defendant  was 
entitled  to  be  tried  by  those  who  had  neither  formed  nor  expressed  any 
qpmton,  with  regard  to  his  guilt  or  innocence,  either  from  the  informatiou 

thers,  or  any  other  of  the  many  circumstances  which  enable  mankind 
-1  their  opinions  with  regard  to  the  conduct  of  their  fellow-citUBeos. 
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By  the  act  of  1843,  the  right  to  select  his  triers  was  greatly  circumscrib- 
ed. If  the  juror  put  upon  him  by  the  State  had  formed  and  expressed 
an  opinion  in  favor  of  his 'guilt,  yet,  if  he  had  not  formed  and  expressed 
such  opinion,  from  having  seen  the  crime  committed,  or  hearing  the  evi- 
dence delivered  on  oath,  he  would  be  a  competent  juror.  The  practical 
effect  of  compelling  the  defendant  to  select  his  jurors  under  the  rule  pre- 
scribed by  the  act  of  1843,  would  be  greatly  to  impair  his  chance  for  ac- 
quittal, and  enhance  the  danger  of  his  conviction.  If  the  legal  rules  of 
evidence  have  not  been  altered,  for  the  purpose  of  convicting  him  of  the 
offence  with  which  he  stood  charged,  the  legal  rules  of  evidence  most 
certainly  have  been  altered,  by  which  the  competency  of  the  jurors  is  to 
be  ascertained,  who  are  to  try  the  defendant  for  the  offence.  By  the  act 
of  1843,  his  chances  for  escape  are  greatly  diminished,  and  his  conviction 
rendered  much  more  certain.  Although  the  act  of  1843  may  not  be 
technically  an  ex  post  facto  law,  yet,  when  made  to  apply  to  the  trial  of 
the  defendant  for  an  offence  committed  before  its  enactment,  gives  to  it 
a  retrospective  operation,  which,  in  our  judgment,  ought  not  to  be  sanc- 
tioned in  the  administration  of  criminal  law.  The  defendant,  in  our 
opinion,  was  entitled  to  have  had  his  triers  selected  according  to  the 
rules  of  evidence,  prescribed  by  the  law,  as  it  existed  at  the  time  the  of- 
fence was  committed.  The  next  ground  of  error  assigned  for  new  trial 
is,  that  the  court  below  decided,  that  a  juror  who  answered  he  had  form- 
ed and  expressed  an  opinion,  in  relation  to  the  guilt  or  innocence  of  the 
prisoner  at  the  bar,  from  report  or  hearsay,  was  a  competent  juror.  The 
Constitution  declares :  '^  In  all  criminal  prosecutions,  the  accused  shall  en- 
joy the  right  to  a  speedy  and  public  trial,  by  an  impartial  jvry.^'*  Can 
he  be  said  to  be  an  impartial  juror,  who  has  both  formed  and  expressed 
an  opinion  with  regard  to  the  guilt  or  innocence  of  the  accused  >  But  it 
may  be  replied,  that  opinion  was  formed  and  expressed  from  the  report  or 
hearsay  of  other  persons.  Is  it  not  an  opinion,  however,  hoih  formed  and 
expressed?  And  he  knows  but  little  of  the  human  mind  who  does  not 
k^ow  the  difficulty  which  is  to  be  encountered,  in  combatting  and  remov- 
ing such  preconceived  opinions.  The  fact  that  the  opinion  was  formed 
and  expressed  from  the  report,  or  hearsay  of  others,  does  not  in  the  least 
obviate  the  difficulty.  How  many  men  form  and  express  their  opinions, 
both  as  it  regards  religion,  politics,  and  the  moral  conduct  of  their  fellow- 
citizens,  from  the  statements  of  their  neighbors,  in  whom  they  have  con- 
fidence ?  Indeed,  there  are  many  men  who  have  more  confidence  in  the 
expressed  opinions  of  their  intelligent  neighbors,  than  they  have  in  their 
own.  We  are,  therefore,  all  of  the  opinion,  a  juror  who  states,  on  oath, 
he  has  formed  and  expressed  an  opinion,  with  regard  to  the  guilt  or  inno- 
cence of  the  prisoner,  from  hearsay,  is  not  an  impartial  jurovy  as  contem- 
plated by  the  Constitution. 

The  fourth  ground  assigned  for  error  is,  that  the  court  charged  the 
jury  they  might  find  the  prisoner  guilty  of  manslaughter,  either  voluntary 
or  involuntary  ;  whereas,  he  should  have  charged  the  jury  that  they  could 
not  so  find.  We  are  of  the  opinion,  the  charge  of  the  court,  as  given, 
was  correct  and  proper,  under  the  law.  The  defendant  was  indicted  for 
the  offence  of  murder ;  manslaughter  is  an  inferior  grade  of  homicide,  for 
which  the  defendant  might  properly  have  been  found  guilty,  as  ha? 
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already  stated,  in  disposing  of  the  motion  in  arrest  of  judgment  in  this 
case. 

The  fifth  ground  of  error  assigned  in  the  motion  for  new  trial,  is,  that 
the  court  refused  to  permit  certain  questions  to  be  propounded  to  John  S. 
Handle,  a  witness  for  the  defendant.  The  counsel  for  the  defendant,  on 
the  trial,  introduced  Randle  as  a  witness  in  his  behalf,  and  proposed  to 
examine  him  as  to  the  following  facts :  First,  whether,  when  Lamar  re- 
turned to  his  house,  at  about  four  o'clock  in  the  evening  of  the  day  of  the 
alleged  shooting  of  him  by  the  defendant,  he  (Lamar)  was  not  armed  ? 
Second,  whether,  when  Lamar  returned  from  his  house  to  the  public 
square  in  Lumpkin,  twenty  or  thirty  minutes  after  having  gone  to  his 
house,  he  was  not  armed  with  two  pistols  ? 

Third,  whether,  when  Lamar  was  so  at  his  house,  he  did  not  fire  o£f 
and  reload  his  two  pistols,  and  put  them  in  his  pantaloons  pockets,  and 
start  off  again  immediately  to  the  public  square  aforesaid;  and  whether 
Lamar's  said  house  was  not  within  two  or  three  hundred  yards  of  the 
public  square  in  Lumpkin  7 

Fourth,  whether,  when  Lamar  returned  to  the  public  square  in  Lump- 
kin aforesaid,  he  did  not  have,  loaded,  upon  his  person,  and  in  his  pockets, 
a  pistol,  or  pistols,  of  the  same  kind  and  description  as  that  found  at  his 
side,  on  the  ground  where  he  fell,  after  being  shot  ^ 

This  evidence  was  rejected  by  the  court,  on  the  ground,  it  did  not  ap- 
pear the  defendant  had  received  any  notice  of  the  facts  proposed  to  be 
proved  by  the  witness.  We  are  all  clearly  of  the  opinion,  tne  court  be- 
low committed  error  in  rejecting  this  testimony.  The  facts  proposed  to 
be  proved  were  immediately  connected  with  the  transaction ;  indeed, 
constituted  a  part  thereof.  As  this  case  must  undergo  another  investiga- 
tion, perhaps  it  would  not  be  proper  for  us  specially  to  point  out  tne 
importance  of  this  testimony  to  the  defendant.  It  is  sufficient  for  us  to 
declare  that,  in  our  judgment,  the  evidence  was  competent^  and  ought  to 
have  been  received  ;  leaving  it  to  the  jury  to  have  given  it  such  consider- 
ation as  they  might  have  thought  it  entitled  to,  as  a  pari  of  the  traniae- 
tion  which  they  were  empaneled  to  investigate.  Nor  do  we  consider 
that  the  fact  of  notice  to  the  defendant,  had  anything  to  do  with  the  com- 
petency or  incompetency  of  the  testimony  offered.  The  evidence  is 
offered  to  prove  distinct  facts,  which  occurred  at  or  about  the  time  the 
fatal  rencounter  took  place.  If  the  defendant  had  attempted  to  prove  a 
threat,  on  the  part  of  the  deceased,  to  do  him  some  bodily  injury,  uncon- 
nected with  any  overt  act,  then,  perhaps,  it  would  have  been  necessary 
to  have  shown  the  defendant  had  a  knowledge  of  such  threat :  but  nothing 
of  that  kind  was  attempted  to  be  proved  by  the  witness. 

The  judgment  of  the  court  below  must  therefore  be  reversed,  and  a 
new  trial  granted,  on  the  following  grounds :  First,  because  the  court 
erred  in  permitting  the  State  to  chall^ge  certain  jurors  in  the  record 
mentioned,  without  showing  any  cause,  until  after  the  whole  panel  had 
been  gone  through ;  it  being  the  opinion  of  this  court,  the  State  is  only 
entitled  to  such  challenges  as  are  allowed  by  the  penal  code.  Second, 
because  the  court  committed  error,  in  permitting  the  questions,  testing 
the  competency  of  jurors,  provided  by  the  act  of  1S43,  to  be  propounded 

^^ukj  the  offence  havuag  been  committed  before  that  time.    Third, 
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because  the  court  below  committed  error  in  deciding  a  juror  was  compe- 
tent, who  answered,  he  had  formed  and  expressed  an  opinion,  in  relation 
to  the  guilt  or  innocence  of  the  defendant,  from  hearsay  or  report.  And, 
fourth,  because  the  court  erred  in  .refusing  to  allow  the  questions  pro- 
pounded to  John  S.  Handle,  mentioned  in  the  record,  to  be  answered  by 
the  witness  for  defendant. 


No.  32. — William  Taylor,  plaintiff  in  error,  vs.  William 

TucK£R,  defendant  in  error. 

Books  of  accounts,  about  to  be  tendered  in  evidence,  must  be  first  proved  to  be  the 
original  books  of  entry,  by  the  oath  of  the  party  introducing  them,  and  then  be  sub- 
mitted to  the  inspection  of  the  court;  and,  if  found  free  from  all  fraudulent^appear- 
ances  or  circumstances— 4uch  as  material  and  g^oss  alterations,  false  additions,  &.C., 
and  contain  the  first  entries  or  charges,  by  the  party,  made  at  or  near  the  time  of 
the  transaction  to  be  proved — they  are  competent.  If  the  contrary  is  discoverable 
from  the  books  themselves,  or  comes  out  upon  the  examination  of  the  party,  they 
ought  to  be  rejected.  The  credibility,  both  oi  the  books  and  of  the  party,  is  to  be 
weighed  by  the  jury,  and  depends  upon  various  circumstances,  of  which  they  are 
the  judges. 

Separate  sheets  of  paper,  containing  the  original  entries  of  an  account  for  lumber, 
though  such  sheets  are  attached  to  the  declaration  as  the  bill  of  particulars,  are 
admissible  in  evidence,  upon  the  footing  of  original  books  of  accounts,  and  under 
the  same  rules  and  restrictions  as  are  prescribed  by  the  courts  in  the  case  of  mer- 
chants* or  shopkeepers*  books. 

It  is  not  material  whether  the  original  entries  of  an  account  be  made  in  a  book  or 
upon  a  separate  sheet  of  paper ;  it  is  only  material  that  it  be  an  account  of  the  deal- 
ing between  the  parties,  and  be  primary  and  original. 

When  the  plaintiflT's  only  evidence  is  his  original  books  or  entries  of  his  account, 
it  becomes  indispensable  to  prove  aliunde  by  one  or  more  persons  who  had  dealt 
with  him,  that  he  was  in  the  habit  of  keeping  correct  accounts. 

This  was  an  action  brought  by  the  defendant  in  error  against  the  plain- 
tiff in  error,  predicated  upon  an  open  account  for  lumber,  and  was  tried 
before  Judge  Warren,  in  the  Superior  Court  of  the  county  of  Kandolph, 
at  April  Term,  1846. 

For  the  facts  and  circumstances  of  the  case,  and  the  matters  of  error 
alleged,  see  the  decision  of  the  Supreme  Court. 

« 

Wm.  Taylor,  for  plaintiff  in  error, 

Contended  that  the  plaintiff  below  could  not  support  his  books  of  original 
entries  by  his  own  oath  alone ;  and  in  support  of  this  position,  cited  Baud  vs.  ^^^' 
d€n,  4  McCord,  76  ;  Slade  vs.  Teasdcde,  2  Bay.  172;  2  Bay.  162 ;  3  PhU.  on  Ev. 
686.  The  common  law  did  authorize  merchants'  and  tradesmen's  books  to  be  made 
evidence,  under  certain  restrictions.  But  the  common  law  was  changed  by  the 
statute  of  7  James  1,  ch.  12,  which  required  such  suits  to  be  brought  within  a 
year. — 3  Black.  Com.  chap.  23,  top  page,  291 ;  1  Phil.  Ev.  266.  *v  *  th 

2d.  To  be  made  cridencc,  the  tradesman  should  show  by  his  own  oatji,  that  ine 
books  tendered  are  his  books  of  original  entries ;  that  they  contain  regularly  tne  O' 
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ingB  between  the  parties ;  that  he  had  no  clerk ;  that  the  articles  charged  if  ere  deliv- 
ered ;  and  that  he  keeps  fair  and  honest  books*  by  those  who  have  traded  with  him. 
— Vosburgh  vs.  Thayer,  12  Johns.  Rep.  461 ;  Linnell  vs.  Sutherland,  11  Wendell, 
568 ;  4  John.  483 ;  5  ib.  306. 

3d.  Where  goods  are  sold  and  delivered  by  a  clerk,  the  clerk  himself  must  be 
inlrodaced.— 1  Fhil.  Ev.  263-4. 

The  books  mast  show  items  sold  and  delivered  by  the  tradesman,  and  those  sold 
and  delivered  by  the  clerk,  and  the  distinction  must  be  made  by  evidence. — 
Kaughleyvs.  Brotoer,  16  ^gt.  4*  Ravfk,  133-4;  Wright  vs.  Sharp,  1  Brown» 
344 ;  Smith  vs.  Lane,  12  Sergt.  if  Rawle,  80. 

Goods  delivered  to  a  third  person,  even  the  servant  of  the  purchaser,  cannot  be 
proved  by  the  books.— Z<mt  vs.  Love,  1  Wash.  R.  172 ;  Deas  vs.  Darby,  1  A'ott 
4r  McC.  436.  When  goods  are  sold  upon  a  written  order,  the  order  itself  must 
be  produced.— S»ni7A  vs.  Lane,  12  Sergt.  if  Rawle,  80. 

Books,  to  be  evidence,  must  show  that  the  entries  were  made  at  the  time  of 
delivery  of  the  goods;  otherwise  the  books  must  b'e  rejected. — 1  Ratifies  R,  441 ; 
3  Phil.  Ev.  696. 

It  must  appear  that  the  party  keeps  regular  books,  and  not  upon  scraps  of 
paper. — Lyricn,  vs.  Hugo,  1  nay.  23 ;  Pieru  vs.  Smith,  4  Ma».  R.  455. 

i    David  Kiddoo,  for  the  defendant  in  error. 

For  the  general  law  relative  to  the  admissibility  of  shop-books  in  evidence,  cited 
Greenieaf  on  Evidence,  vol.  1,  pp.  142-148,  and  notes. 

Goods  delivered  by  servant  during  the  day,  and  the  entries  made  by  the  master 
at  night,  or  on  the  following  morning,  from  memorandums  made  by  the  servant : 
the  entries  considered  original  entries,  and  admissible  in  evidence. — 1  Greenlee/ 
Ev.  142,  in  notes;  Ingrtuiam  vs.  Bodcious,  9  S.  if  R.  285. 

Irregular  memorandum  books  received  as  books  oi  original  entries. — Cogswdl 
vs  D6lliver,2Mass.R.2\7. 

Entries  transcribed  from  slate  into  book,  considered  original  entries. — 13  Moms, 
R.  427 ;  Faxon  vs.  Hdlis.  It  is  no  objection  to  book  that  it  is  kept  in  ledger 
form. — Ib.  For  the  distinction  between  competency  and  credibility  of  book. — 2 
Mass.  iZ.  217.  The  oath  of  the  party  is  competent  and  admissible,  to  prove  that 
his  books  are  books  of  original  entry. 

By  the  Court — Nisbet,  Judge. 

This  was  an  action  of  assumpsit,  brought  hy  the  defendant  in  error 
against  the  plaintiff,  to  recover  a  bill  of  lumber.  A  bill  of*  particulars 
was  appended  to  plaintiff's  writ,  which  was  admitted  in  evidence  as  his 
original  entries,  being  first  proven  to  be  such  by  the  oath  of  plaintiff,  and 
proof  being  had  also  that  the  plaintiff  was  in  the  habit  of  keeping  correct 
accounts.  The  lumber  was  delivered,  it  seems,  in  part  by  a  person  who 
swore  that  he  kept  memoranda  of  his  sales,  and  reported  them  to  the 
plaintiff;  the  plaintiff  swearing  that  a  part  of  the  entries  made  in  his 
account  were  made  from  the  memoranda  of  his  sawyer,  as  he  reported 
to  him  ;  the  sawyer  further  proving  that  he  did  not  act  as  clerk  for  the 
plaintiff,  but  only  as  his  employee,  to  saw  and  deliver  lumber.  . 

The  points  of  error  taken,  grew  out  of  the  admission  of  the  plaintiff 
to  prove  his  own  account,  and  the  admission  of  the  account  itself  as  a  book 
of  original  entries  ;  and  also  out  of  the  charge  of  the  court  in  relation  to 
the  account.     « 

^he  first  error  assigned  is,  that  the  plaintiff  in  the  court  below  was 
'^titd  to  prove,  by  bis  own  oath,that  the  account  sued  upon  was  his 
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original  entries,  and  that  he  had  no  other  book  of  original  entries.  In 
disposing  of  this  assignment,  it  is  proper  to  premise,  that  the  record  dis- 
closes that  plaintiff  kept  no  clerk,  and  that  the  account  proven,  was  the 
identical  paper  upon  which  the  plaintiff  made  his  original  entries ;  and 
that  he  made  no  other  entries  but  these.  The  account  contained  various 
items  of  lumber,  of  different  kinds,  entered  at  different  times,  with  the 
price  of  each  item  footed,  and  25  per  cent,  upon  the  whole  sum  added — 
which  addition  of  25  per  cent,  made  what  is  called,  in  the  argument,  the 
credit  price  of  the  lumber. 

In  many  States  of  our  Union,  the  admission  of  the  parties'  own  books 
and  his  own  entries,  has  been  authorized  and  regulated  by  statute,  as  in 
Vermont,  Connecticut,  Maryland,  Virginia,  North  and  South  Carolina, 
and  some  others.  In  almost  all  the  rest,  as  in  our  own  State,  they  have 
been  admitted  without  statute  authority,  under  the  common  law.  This 
rule  of  evidence  has  been  usually  held  a  departure  from  the  common 
law.  I  see  not  why  it  should  be  so  held.  Mr.  Greenleaf  says,  in  speak- 
ing of  this  kind  of  evidence  :  ^'  In  general,  its  admission  will  be  found  in 
harmony  with  the  rules  of  the  common  law,  the  entry  being  admitted 
only  when  it  was  evidently  contemporaneous  with  the  fact,  and  part  of 
the  res  gest^.^^—Greenieaf^s  Ev.  sec.  118. 

The  testimony  is  admitted  ex  necessiiaie  reij  and  being  the  act  of  the 
party,  should  be  received  with  great  caution.  The  caution  with  which 
it  has  been  admitted,  is  manifest  in  those  limitations  and  restrictions 
which  the  courts  have  thrown  around  the  rule.  It  is  so  carefully  guard- 
ed that  it  can  do  no  harm,  and  is  fruitful  of  good,  particularly  to  that 
class  of  small  dealers  whose  business  will  not  permit  them  to  keep  a 
clerk.  The  rule  was  at  first  limited  to  merchants  and  shopmen,  but  now 
embraces  all  persons  having  continuous  dealings  with  another,  and  who 
have  no  other  way  of  proving  their  accounts.  In  South  Carolina,  how- 
ever, the  books  of  shopkeepers,  mechanics  and  tradesmen,  are  only  ad- 
mitted.—2  Bay,  173 ;  2  McCord,  328  ;  4  McCord,  76. 

The  objections  to  books  of  original  entries,  are  to  their  competency 
and  their  credibility.  They  are  first  to  be  submitted  to  the  inspection  of 
the  court,  and  if  found  free  from  all  fraudulent  appearances  or  circum- 
stances, such  as  material  and  gross  alterations,  fialse  additions,  &c.,  and 
appear  to  contain  the  first  entries  or  charges  by  the  party,  made  at  or 
near  the  time. of  the  transaction  to  be  proved,  they  are  competent.  If 
the  contrary  is  discoverable  from  the  books  themselves,  or  comes  out 
upon  the  examination  of  the  party,  they  ought  to  he  rejected.  The 
credibility,  both  of  the  books  and  of  the  party,  is  to  be  weighed  by  the 
jury,  and  depends  upon  various  circumstances,  of  which  they  are  the 
judges.— 2  Mau.  221 ;  13  Man.  427 ;  2  Conn.  iS.  633;  5  Conn.  R. 
443;  12  Johnt.  461;  Greenleaf  ^a  Ev.  sec.  118-19;  Cowen  fy  BilPs 
Notes  to  1  Phil.  Ev.  266. 

From  the  Roman  law  we  have  borrowed  the  ^^juramentum  suppktivwn :" 
the  suppletory  oath  of  the  party.  By  the  Roman  law,  the  books,  regularly 
and  fairly  kept,  in  the  usual  m)anner,  were  deemed  prima  facie  evidence  of 
the  justice  of  the  claim,  and  the  oath  of  the  party  was  then  admitted  to 
make  up  the  '*  plena  pirobaiio.^^  So  with  us,  when  the  books  are  found 
by  the  court  to  be  regular  and  fair,  by  inspection,  they  lay  the  foundation 
for  the  suppletory  oath.    It  im  usual  and  necessary  also,  to  require  pre 


234  SUPREME  COURT  OF  6EOR6U, 


Tsylor  vm.  Tvdcer. 


from  persons  who  have  had  dealings  with  the  party,  that  he  is  in  the 
habit  of  keeping  correct  accounts.   And  in  some  countries^  as  in  Scotland, 
it  is  necessary  to  lay  the  foundation  of  all  this  testimony,  by  showing,  by 
aliunde  testimony,  h  course  of  dealing  between  the  parties.     Then  the 
limitations  of  the  role  are,  that  the  b<^ks  must  appear  to  be  the  original 
entries  of  the  party,  made  at,  or  nearly  at  the  time,  when  the  transaction 
to  be  proven  occurred  ;  so  near  as  to  be  part  of  the  res  gesta.    The  time 
at  which  the  entries  must  be  made,  appears  to  depend  very  much  upon 
the  circumstances  of  each  case.     They  must  be  free  from  all  circum- 
stances and  appearances  which  indicate  a  fraudulent  intent.     They  must 
be   supported   by  the  suppletory  oath   of  the    party,  and   by   proof 
aHundcj  that  he  is  in  the  habit  of  keeping  correct  accounts. — See  Gretn- 
leqf^s  Ev,  sec.  118-19,  and  notes. 

Do  the  facts  in  this  case  hiing  it  within  the  rule  ?  We  think  they  do. 
There  are  no  appearances  on  the  face  of  the  account,  which  make  it  in- 
competent. It  is  in  the  hand-writing  of  the  party,  and  is  a  fair  statement, 
in  the  usual  manner  of  an  account,  with  date,  quantity,  and  price.  The 
entries  are  proven  to  have  been  made  at,  or  nearly  at,  the  time  that  the 
lumber  was  delivered.  The  party  kept  no  clerk,  and  these  were  the 
only  entries  made  of  the  sale  and  delivery  of  the  lumber.  It  was  also 
proven  that  the  plaintiff  kept  correct  accounts. 

It  is  objected,  however,  there  was  no  book  in  this  case  of  original 
entries  proven,  but  only  the  plaintiff ^s  bill  of  particulars.  It  is  true, 
there  was  no  book  proven ;  but  it  was  proven  that  the  identical  paper 
containing  the  account,  and  attached  to  the  vnrit  as  a  bill  of  particulars, 
was  the  original  paper  and  entries  thereon  of  the  party ;  he  kept  no 
other.  It  is  not  material  whether  the  entries  be  made  in  a  book  or  on  a 
separate  sheet.  It  is  only  material  that  they  be  an  account  of  the  deal- 
ing between  the  parties,  and  be  primary  and  original. 

It  is  also  objected,  that  a  part  of  the  entries  were  made,  as  proven  by 
the  plaintiff,  from  memoranda  furnished  him  by  the  sawyer  who  delivered 
the  lumber.  The  sawyer  was  the  agent  of  the  plaintiff  for  delivering  it, 
and  no  more.  He  kept  no  books,  but  reported  to  the  plaintiff  the  transac- 
tions as  they  occurred  ;  and  from  these  reports,  according  to  the  testi- 
mony, he  made,  his  entries.  This  fact  constitutes  no  departure*  from  the 
rule.  The  delivery  of  the  lumber  by  the  plaintiff's  agent,  his  memoranda 
reported  to  him,  and  the  plaintiff 's  entries,  made  at  once  from  these  memo- 
randa, all  make  up  the  res  gesta.  Entries  transcribed  from  a  slate  have 
been  admitted  as  original  entries. — 13  Mass.  Rep.  428.  The  reason  given 
is,  that  entries  on  a  slate  are  mere  memoranda,  not  designed  to  be  per- 
manent. 

The  4th  assignment  of  error  is  to  the  effect,  that  the  account  of  original 
entries  was  improperly  admitted,  because  it  was  not  sufficiently  proven 
that  the  plaintiff  kept  correct  books.  The  evidence  was,  that  the  wit- 
nesses had  dealings  with  the  plaintiff;  that  they  had  settled  with  him 
upon  presentation  of  their  accounts ;  and  that  they  found  those  accounts 
correct.  The  exception  is,  that  no  book  of  accounts  was  proven  to  have 
been  correctly  kept  by  the  plaintiff.  If,  as  we  have  attempted  to  show,  it 
is  immaterial  whether  the  original  entries  were  kept  in  a  book  or  on  a 
>rate  sheet,  then  it  is  not  necessary  to  prove  that  the  plaintiff  kepi  cor» 
^counts  in  a  book.    The  object  of  this  testimony  is  to  fortify  the  cti* 
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deoce  of  the  plaiotiff's  original  entries,  by  showing  a  habit  of  fair  dealing, 
in  like  transactions,  with  others,  on  his  part.  In  our  judgment,  there  was 
DO  error  in  the  decision  of  the  court  below  on  this  point. 

Again :  it  is  charged  as  error  that  the  court  instructed  the  jury  that,  if 
the  lumber  was  delivered  to  the  order  of  the  defendant,  and  the  bills  were 
in  writing,  and  they  were  afterwards  countermanded,  they  were  at  liberty 
to  make  their  own  inference,  as  to  whether  they  were  countermanded  in 
writing  or  verbally. 

All  the  evidence  relative  to  the  countermanding  the  bills,  found  in  the 
record,  is  the  following,  to  wit:  ^^  The  lumber  was  ordered  by  bills,  which 
bills  themselves  were  frequently  countermanded,  when  it  was  found  that 
the  lumber  did  not  suit."  Whether  countermanded  in  writing,  or  verbally, 
does  not  appear  from  the  record.  It  was  certainly  the  duty  of  the  court  to 
submit  this  testimony  to  the  jury,  and  they  Vere  properly  instructed  to 
infer  from  it  whether  the  bills  were  countermanded  in  writing  or  verbally. 
It  is  the  duty  of  the  jury  to  weigh  the  testimony,  and  apply  it  to  the  case, 
equitably  and  reasonably.  It  certainly  is  no  part  of  the  duty  of  the  court 
to  instruct  the  jury  what  construction  they  are  to  put  upon  the  facts  sub> 
mitted  to  their  consideration.  This  would  be  to  usurp  the  rights  of  the 
jury.  We  cannot  see  how  the  defendant  could  be  aggrieved  by  this  charge 
of  the  court,  as  it  seems  to  us  to  be  rather  in  his  favor  than  otherwise. 
There  was  no  error  in  it. 

The  last  assisrnment  of  error  is  founded  on  a  refusal  of  the  court  to  in- 
struct  the  jury,  as  desired  by  the  defendant,  thai  the  plaintiff  could  not  re- 
cover more  than  the  price  of  the  lumber,  as  charged  in  the  bill  of  particu- 
lars, and  on  the  instruction  of  the  court  in  fact  given,  to  wit :  '^  That  if  they 
believed  the  lumber  was  charged  at  the  cash  price,  and  the  amount  was 
presented  with  the  expectation  of  its  being  paid  when  presented,  and  it 
was  not  paid,  that  they  could  find  at  the  credit  price,  by  adding  it  to  the 
bill  of  particulars."     We  find  no  evidence  in  the  record  about  the  cash  and 
credit  price  of  the  lumber,  except  what  appears  on  the  plaintiff's  account 
itself:  that,  as  it  stands,  is  evidence ;  and  it  exhibits  the  price  of  each  item, 
which  we  are  left  to  infer  is  the  cash  price,  referred  to  by  the  court.     Also, 
it  exhibits  one-fourth  of  the  aggregate  sum  added  in  one  item,  and  this 
^ggi^gftte  sum,  with  the  one-fourth  added,  we  infer  is  the  credit  price, 
spoken  of  by  the  court.     Thus  in  the  dark  upon  this  point,  we  can  only 
suppose  that  the  court,  in  declining  to  charge  as  requested,  and  in  charg- 
ing as  it  did,  intended  to  leave  the  jury  free  to  consider  of  the  account  as 
it  stood  before  them,  and  to  find  either  the  larger  or  less  sum,  as  they 
might  believe  right.     That  is,  to  find  the  ^gregate  amount  of  the  bill  of 
particulars,  either  with  or  without  the  one-fourth  added.   Upon  this  view 
of  the  matter,  we  think  the  court  did  not  err,  and  confirm  the  judgment 
below,  upon  all  the  points  taken  in  the  bill  of  exceptions. 
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No.  33. — HiLLiARD  J.  ReeD)  for  the  use  of  Oswell  Holley, 
plaintiff  in  error,  vs,  Thomas  H.  Murphy,  defendant  in  enor. 

A  note,  to  be  negotiable  by  endorsement,  m  as  to  give  a  right  of  action  to  the  endonee, 
in  his  own  name,  must  contain  negotiable  words,  giving  it  a  transferrable  qoahtv. 
Il  must  be  payable  to  the  payee,  and  to  his  order,  or  auigtu,  or  to  bearer,  in  pur- 
suance of  the  statute  of  Anne. 

A  note,  without  such  negotiable  words,  is  a  valid  instrument,  as  between  the  origioil 
parties,  and  is  entitled  to  the  allowance  ofthe  three  days  of  grace,  and  may  be  de- 
clared on,  as  a  promissory  note  within  the  statute.  But  it  cannot  be  transferred  or 
negotiated,  so  as  to  enable  the  assignee  to  sue  upon  it  in  his  own  name. 

This  was  an  action  of  assumpsit,  tried  on  appeal  before  Judge  WarreD, 
iu  the  Superior  Court  ofthe  county  of  Sumpter,  at  May  Term,  1846.    It 
was  predicated  upon  a  note,  made  by  the  defendant,  payable  to  James  C. 
and  Jephtha  B.  Pickett,  for  $480  00,  due  the  25th  day  of  December, 
1843,  and  endorsed  by  Jephtha  B.  Pickett  to  James  C.  Pickett,  and  by  him 
to  Milliard  J.  Reed,  the  plaintiff  in  error.     Upon  the  trial,  the  said  note 
being  tendered  in  evidence,  the  counsel  for  the  defendant  in  error  objected, 
and  moved  to  dismiss  the  action,  on  the  ground  that  the  note  aforesaid, 
having  no  negotiable  words,  was  not  by  law  transferable  in  such  a  manner 
as  to  vest  a  right  of  action  in  the  plaintiff,  who  was  the  endorsee,  in  his 
own  name,  and  insisted  that  the  action  should  have  been  brought  in  the 
name  of  the  original  payees,  for  the  use  ofthe  equitable  owner.     Where- 
upon, after  argument,  the  court  below  sustained  the  motion,  and  rendered 
judgment  of  nonsuit.     To  which  the  counsel  for  the  plaintiff  in  error  ex- 
cepted, and  assigned  for  error  that  the  court  below  erred  in  deciding  that 
a  promissory  note  was  not,  according  to  the  laws  of  Georgia,  negotiable 
by  endorsement,  so  as  to  rest  in  the  endorsee  a  right  of  action  in  his  ovo 
name,  even  without  words  of  negotiability. 

Henry  K.  McCat,  for  the  plaintiff  in  error. 

Geo.  M.  Dudley,  for  the  defendant  in  error. 

By  the  Court — Warner,  Judge. 

The  only  question  involved  in  this  case  is,  whether  a  promissory  note, 
without  any  negotiable  words  in  the  body  of  it,  can  be  transferred  by  en- 
dorsement, so  as  to  authorize  the  endorsee  to  maintain  an  action  thereon, 
in  his  own  name.  The  note  set  out  in  the  record,  has  no  negotiable  words 
upon  its  face.  It  is  contended,  however,  that  by  the  25th  section  of  the 
judiciary  act  of  1799,  this  note  is  made  negotiable. — Prtn.  JWa.  426. 
The  negotiability  of  instruments  was  discussed,  and  decided  by  this 
court,  in  the  case  of  Broughton  vs.  Badgett^  in  which  the  constrnction 
proper  to  be  given  to  the  judiciary  act  of  1799  was  considered.  In  that 
case,  the  question  arose  as  to  the  negotiability  of  a  bill  of  sale  for  a  slave, 
transferred  by  endorsement.  We  will,  however,  consider  the  statute  as 
applicable  to  promissory  notes,  and  express  our  opinion  thereon.  By  the 
\te  o{  AnnCy  promissory  notes,  made  payable  to  order ytnr  fteorflryWere 
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made  negotiable ;  and  by  the  act  of  1784,  {Prin,  Dig.  570,)  the  statute 
of  Anne  was  adopted  as*  the  law  of  this  State.  In  order  to  make  a  pro- 
missory note  negotiable,  within  the  statute  of  Amne,  it  must  have  nego- 
tiable words  on  its  face.  It  must  be  payable  to  the  payee,  and  to  his 
ordery  or  (isngnsy  or  to  hearer^  to  give  it  a  transferable  quality.  Without 
such  words,  it  is  a  valid  instrument  as  between  the  parties,  and  is  entitled 
to  the  allowance  of  the  three  days  of  grace,  and  may  be  declared  on  as  a 
promissory  note  within  the  statute.  But  if  it  wants  negotiable  words,  it 
cannot  be  transferred  or  negotiated,  so  as  to  enable  the  assignee  to  sue  ' 
upon  it  in  his  own  name. — 3d  Keni^s  Com.  on  American  Law^  77 ; 
Chitty  on  BilUy  66 ;  Hill  vs.  Levcisy  Ut  Salk.  Rep.  132 ;  Burchell  vs. 
Slococky  2d  Lord  Raymond^  1 545 ;  Smith  vs.  Kendally  6  Term  Rep. 
123 ;  Downing  vs.  Backentoesy  3d  Caines^  Rep.  137. 

Let  us  now  advert  to  the  legislation  of  Georgia  on  the  subject  of  the 
negotiability  of  promissory  notes.  By  the  26th  section  of  the  judiciary 
act  of  1797  it  was  enacted,  '^  that  all  bonds  and  other  specialtiies,  and  all 
promissory  notes  and  other  liquidated  demands,  bearing  date  since  the  9th 
day  of  June,  1791,  whether  for  money  or  specific  articles^  shall  be  of 
equal  dignity,  and  be  negotiable  thereafter  by  endorsement,  and  may  be 
sued  by  the  endorser ^  or  assignee ^  in  hisy  her^  or  their  name,  any  law  to  the 
contrary  notwithstanding  :  Provided,  that  nothing  herein  contained  shall 
prevent  the  party  giving  any  bond,  note,  or  other  writing,  from  restrain- 
ing the  negotiability  thereof,  by  ex|)ressing  in  the  body  thereof  such  in- 
tention."— Marbury  and  Craw/ord^s  Dig.  277.  This  statute  altered  the 
statute  of  Anne  J  in  two  respects.  First,  it  made  promissory  notes  for 
specific  articles  negotiable.  Secondly,  it  made  all  promissory  notes  nego^ 
tiabhy  although  no  negotiable  words  in  the  body  of  them ;  and  authorized 
the  endorsee  or  assignee  to  bring  suit  thereon  in  his  own  name  against  the 
maker.  If  this  act  of  1797  was  now  of  force,  there  could  be  no  doubt  as 
to  the  right  of  the  plaintiff,  to  maintain  his  suit  as  endorsee,  against  the 
defendant.  But  this  statute  of  1797  is  not  now  of  force  in  this  State  ;  it 
was  repealed  by  an  act  of  the  Legislature,  passed  16th  February,.  1799, 
entitled  *^  an  act  to  revise,  and  amend  the  judiciary  system  of  this 
•State." — Marbury  and  Crawford^s  Dig.  308,  for  the  repealing  clause. 
The  act  of  1799  has  placed  promis$;ory  notes  upon  a  different  footing,  in 
regard  to  their  negotiability.  That  act  declares,  ^'  that  all  bonds  and 
other  specialties,  and  promissory  notes,  and  other  liquidated  demands, 
bearing  date  since  the  9th  day  of  June,  1791,  whether  for  money  or  other 
thing,  shall  be  of  equal  dignity,  and  be  negotiable  by  endorsement,  in 
such  manner y  and  under  such  restrictionsy  as  are  prescribed  in  the  case  of 
promissory  notes:  Provided,  that  nothing  herein  contained,  shall  prevent 
the  party  giving  any  bond,  or  other  writing,  from  restraining  the  nego- 
tiability thereof,  by  expressing  in  the  body  thereof  such  intention."  We 
will  now  point  out  the  difference  between  the  statute  of  1*797,  and  the 
statute  of  1799.  By  the  statute  of  1797,  it  is  declared,  all  promissory 
notes,  &c.,  M^hether  for  money  or  ''  specific  articlesy*^  shall  be  of  equal 
dignity,  &c.  In  the  statute  of  1799,  the  words  ^^  specific  articles  ^^  are 
omit|ed,  and  the  words  "  other  thing  "  substituted  in  their  place.  By  the 
statu tM)f  1797  it  is  declared,  ^'  that  all  promissory  notes,  Sec,  shall  h^  ^^ 
equal  dignity,  and  be  negotiable  by  endorsement,  and  may  be  sued 
endorsee  or  assignecj  in  Aif ,  her^  or  their  name,  any  law  to  the  con' 
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imthttoTuiing."     In  the  act  of  1799,  the  icordi  "  and  may  be  tued  hy  ike 
endoTtee,  or  asngnee,  in  his,  her,  or  their  name,  any  lavi  to  the  eoatrary  not- 
mlhstanding,"  are  omitted,  Bnd  the  worda  "  tn  lueh  manner,  and  under 
such  reslrictioru,  at  are  prescribed  ^  the  cate  of  promusory  rtoles,"  tab' 
tlUuled  in  their  place.     Now,  if  the  Legislature  intended  to  place  pro- 
missoiy  notes,  not  having  negotiable  wordi  in  the  body  of  them,  on  the 
same  footing  in  regard  to  negotiability  by  endorsement,  as  notes  payable 
to  order  or  bearer,  bo  as  to  authorize  the  endorsee  to  sue  thereon  in  Mt 
own  name,  why  were  the  very  words  in  the  statute  of  1797,  placing  them 
ou  such  footiog,  and  giving  the  endorsee  such  authority,  stricken  out, 
when  that  statute  was  amended  by  the  act  of  1799  ;  aod  the  words  "  tn 
auch  manner,  and  ander  such  restrictions,  as  are  prescribed  in  the  case  of 
promissory  notes"  inserted  }     The  answer  is  obvious,  and  the  intention  of 
the  Legislature,  we  think,  clearly  manifested.     The  act  of  1797  being 
repealed  by  the  act  of  1799,  the  statute  of  Anne  prescribes  the  man- 
ner, and  restrictions  for  the  negotiability  of  promissoiy  notes  in  this  Slate ; 
and  that  statute,  as  has  been  shown,  authorizes  such  endorsees  of  promis- 
sory notes  only  as  have  negotiable  words  in  the  body  of  them,  to  main- 
tain suits  B£ainst  the  makers  thereof  in  their  own  names.     It  was  con- 
tended on  the  argument,  by  the  counsel  for  plaiDtiS'in  error,  that,  as  the 
defendant  had  not  restrained  the  negotiability  of  the 
such  intention  in  the  body  thereof,  it  must  be  cons 
within  the  proviso  to  the  act  of  1799.     With  equal 
B&id,  the  defendant  did  not  intend  the  note  should  t: 
payee,  so  as  to  authorize  suit  against  him  in  the  nan 
the  omission  of  the  very  toorda  necessary  for  that  purpi 
promised  to  pay  the  payee  of  the  note  the  amount  s| 
did  not  promise  to  pay  to  the  payee,  or  his  order,  or 
note.     We  are  therefore  of  the  opinion  there  is  no  i 
and  that  the  judgment  of  the  court  below  must  be  al 


No.  34. — James  S.  Collier,  admiDistrator,  de 
CHiBALD  Mills,  deceased,  plaintiif  in  error, 
Lamieb,  defendant  in  error. 

Where  an  iDatrament  is  drawn,  and  «ieented,  which  profe 
carry  iota  execution,  bd  Bgreetnenl,  whether  in  writine  or 
tcrcd  into,  but  which,  b;  mistake  of  the  draftamaa,  either 
not  fullitl,  or  which  vioUlei  the  manifcat  inteniion  of  the  f 
equity  will  correct  the  mistake,  to  as  to  produce  a  oonforin: 
the  BgreemeDt. 

For  the  facts  and  grounds  of  error  in  ibis  cue,  se 
Supreme  Court. 

Joseph  STUBCESffor  the  plaintiff  in  error. 

-EORGG  M.  DuDLET,  for  the  defendant  in  error. 
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1  Siory^8  Eq.  Juris,  sec.  110,  114,    115;  1  Peters^  Rep.  13,  ei  seq  ; 
^  Gillespie  vs.  Moon^  2  Johns,  Ch.  Rep.  596,  602 ;  6  Ves.  332,  Marg.  p.  ; 
4  Johns.  Ch.  Rep.  147 ;  1  Story*s  Eq.  Juris,  sec.  152,  161,  and  the  cases 
there  cited. 

By  the  Court — ^Lumpkin  ,  Judge. 

This  was  a  bill  filed  in  Early  Superior  Court,  in  which  Lanier  was  the 
complainant,  and  the  plaintiff  in  error  the  defendant.     It  charged  that  on 
the  1st  of  January,  1841,  one  Archibald  Mills^  then  in  life,  since  deceased, 
was  indebted  to  him,  Lanier,  on  pronoissory  notes,  then  in  existence  and 
unpaid,  the  sum  of  $4,594  23  principal,  besides  interest  on  the  said  notes, 
(a  copy  marked  exhibit  A  is  annexed  to  the  bill.)      That  the  said  Archi- 
bald Mills,  then  in  life,  in  consideration  of  his  said  indebtedness,  and  for 
the  purpose  of  securing  to  Lanier  the  payment  of  the  said  notes,  and  for 
no  other  object  or* inducement,  conveyed  to  Lanier,  by  deed  of  mortgage, 
sundry  lots  of  land  and  nine  negroes,  besides  various  articles  of  personal 
property,  all  particularly  described  in  the  instrument.     That  he,  Lanier, 
was  unskilled  in  the  law,  unused  and  unaccustomed,  as  well  as  Archibald 
Mills,  to  draft  iastruments,  requiring  technical  exactness,  or  legal  preci* 
sion.    That  Mills  was  the  writer  of  the  conveyance,  and  that,  owing  to  the 
inexpertness  and  want  of  experience  of  both  of  them  in  matters  of  this 
sort,  the  mortgage  was  erroneously  drawn,  and  insufficient  in  law,  to 
answer  and  carry  out  the  true  object  and  purpose  for  which  it  was  exe- 
cuted.    7%at  the  intent  was  to  secure  the  payment  of  the  promissory  notes ^ 
when  the  instrument,  by  mistake,  set  forth  that  the  same  was  to  secure 
the  payment  of  a  bond  or  obligation,  held  by  Lanier  against  Mills,  in  the 
penal  sum  of  $10,000,  bearing  even  date  with  the  mortgage,  and  condition- 
ed for  the  payment  of  five  thousand  dollars,  on  the  1st  January  thereafter : 
when,  in  truth  and  in  fact,  Lanier  never  held  any  such  bond  against  Mills 
at  any  time,  but  did  hold,  and  was  then  possessed  of,  the  aforesaid  prom- 
issory notes.     A  copy  of  the  mortgage  (marked  exhibit  B)  is  attached 
to  the  bill.     It  further  charges  that  Archibald  Mills  afterwards  departed 
this  life ;  that  one  Stephen  Mills  administered  on  his  estate,  in  Early 
county  ;  that  he,  Stephen  Mills,  removed  beyond  the  limits  of  the  State, 
and  that  James  G.  Collier,  the  plaintiff  in  enor,  was  appointed  adminis- 
trator, de  bonis  nan;  tliat  twelve  months  had  expired  before  the  filing  of 
the  bill,  and  that  the  administrator  had  due  notice  of  the  demand,  and 
that  the  plaintiff  in  error  had  expressed  himself  willing  to  allow  the  claim 
against  the  estate  of  his  intestate,  provided  the  mistake  in  said  instru- 
ment, if  any  there  was,  could  be  rectified,  he  having  received  all  the  as- 
sets' of  the  estate  from  the  first  administrator. 

The  bill  in  conclusion  prays  that  the  mistake  in  the  mortgage,  as  there- 
in set  forth,  may  be  rectified  and  reformed  in  accordance  with  the  inten- 
tion of  the  parties  to  the  agreement,  and  that  Collier  may  be  decreed  as 
administrator  as  aforesaid,  to  pay  orer  the  proceeds  arising  from  the  sale 
of  the  property  embraced  in  the  mortgage,  or  so  much  thereof  as  may  be 
necessary  to  satisfy  the  said  .promissory  notes. 

At  A^  appearance   term  of  the  bill,  the  plaintiff  in  error  demurred 
ihorRMon  various  grounds,  all  of  which  were  annulled  by  Judge  W»w 
at  the  April  Term,  1846,  of  Early  Superior  Court.     And  the  only 
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nient  of  error  is,  that  the  demurrer  ought  to  have  been  sustained  on  the 
first  ground ;  that  the  bill  contained  no  charge  whereupon  a  court  of 
equity  could  make  a  decree,  as  said  bill  charged,  that,  from  ignorance  of 
the  law,  the  mortgage  deed  set  forth  in  the  bill  was  erroneously 
drawn,  which,  it  is  alleged  by  the  rules  of  equity,  is  not  such  a  mistake 
as  could  be  corrected,  altered  or  changed. 

In  the  case  of  Jah  Rogers^  plaintiff  in  error,  vs.  Robert  Atkinson  and 
others  J  {ante  p.  12,)  decided  by  this  court  at  its  session  in  Cassville,  March, 
1846,  the  doctrine,  as  to  the  power  of  a  Court  of  Chancery  to  reform  a 
written  contract,  was  elaborately  discussed  ;  and  we  then  announced  our 
readiness  to  go  to  the  extent  of  the  principles  laid  down  by  the  Supreme 
Qpurt  of  the  United  States,  in  the  case  of  Hunt  vs.  Rousmamere^s  admin- 
istrator.—! Peters*  Rep.  1-19. 

Mr.  Justice  Washington,  who  delivered  the  opinion  of  the  court, 
said  :  ^^  There  are  certain  principles  of  equity  which,  as  general  princi- 
ples, we  hold  to  be  incontrovertible.  The  first  is,  that  where  an  instru- 
ment is  drawn  and  executed,  which  professes,  and  is  intended,  to  cany 
into  execution  an  agreement,  whether  in  writing  or  by  parol,  previously 
entered  into  ;  but  which,  by  mistake  of  the  draftsman,  either  as  to  fact 
or  law,  does  not  fulfill,  or  which  violates,  the  manifest  intention  of  the 
parties  to  the  agreement,  equity  will  correct  the  mistake,  so  as  to  pro- 
duce a  conformity  of  the  instrument  to  the  agreement.  The  reason  is 
obvious.  The  execution  of  agreements,  fairly  and  legally  entered  into, 
is  one  of  the  peculiar  |branches  of  equity  jurisdiction ;  and  if  the  in- 
strument, which  is  intended  to  execute  the  agreement,  be  from  any  cause 
insufficient  for  that  purpose,  the  agreement  remains  as  much  unexecuted 
as  if  one  of  the  parties  had  refused  altogether  to  comply  with  his  agree- 
ment ;  and  a  court  of  equity  will,  in  the  exercise  of  its  acknowledged 
jurisdiction,  afford  relief  in  the  one  case  as  well  as  in  the  other,  by  com- 
pelling the  delinquent  party  fully  to  perform  his  agreement  according  to 
the  terms  of  it,  and  the  manifest  intention  of  the  parties. '^ 

We  are  of  the  opinion  that  the  case  before  us  is  fully  embraced  in  this 
decision.  Mills,  in  his  lifetime,  is  largely  indebted  to  Lanier,  by  promis- 
sory notes  amounting  to  near  five  thousand  dollars,  exclusive  of  interest. 
It  is  agreed  between  them,  that  the  debt  shall  be  secured  by  mortgage, 
Mills,  the  debtor,  undertaking  to  draw  the  instrument;  neither  of  them 
being  skilled  in  the  business,  and  through  ignorance  in  not  knowing  the 
proper  mode  of  carrying  out  their  agreement,  instead  of  inserting  the 
notes  in  the  deed,  a  bond  is  instituted  covering  the  amount  of  the  notes ; 
which  bond  in  reality  had  no  existence,  but  was  only  another  way  of 
setting  forth  the  notes.  And  now  the  bill  is  filed  to  rectify  this  error ; 
the  defendant  himself  not  even  denying  the  fects,  but  professing  his  wil- 
lingness to  have  the  mistake  corrected,  provided  it  can  be  legally  done. 

We  think  the  case  clear,  and  that  the  judgment  of  the  court  below 
must  be  affirmed  with  costs. 
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No.  35. — Jonas  Rackley,  plaintiff  in  error,  vs.  Wiley  Pearce^ 

defendant  in  error. 

The  plaiDtifT  had  two  notes  of  the  defendant,  the  one  infected  with  usury  and  the 
other  not.  The  defendant  paid  ^Ijet'O,  out  of  which  the  usurious  note  was  extin- 
guished, and  the  balance  applied  to  the  note  not  thus  tainted  with  usury,  which 
was  afterwards  renewed  at  10  per  cent.  In  a  suit  upon  the  last-mentioned  note, 
the  usury  paid  upon  the  first  cannot  be  withdrawn  aud  applied  as  a  credit  under  the 
plea  of  payment. 

The  general  rule  is,  where  there  arc  distinct  demands  due  by  the  debtor  to  the  credit- 
or, and  a  payment  is  made  by  the  debtor,  he  has  the  right  to  direct  its  application ; 
but  if  the  debtor  does  not  make  a  specific  application  of  the  payment  at  the  time, 
then  the  right  of  application  devolves  on  the  creditor. 

The  excess  of  usury,  over  and  above  principal  and  legal  interest,  which  was  paid  on 
the  extinguishment  of  the  first  note,  might  have  been  pleaded  as  a  set  off  in  the  suit 
upon  the  last ;  or  it  might  be  sued  for  and  recovered  in  a  separate  action  agarnst  the 
plaintitr. 

This  was  an  action  of  debt,  brought  by  the  plaintiff  in  error  against  the 
defendant,  upon  a  promissory  note  for  $1,1 15  76,  dated  the  26th  of  January, 
1842,  and  due  the  1st  of  January  thereafter,  made  by  the  defendant  in 
error,  and  T.  &  VV.  Sanders,  and  being  a  joint  and  several  note ;  the 
defendant  in  error  being  principal,  and  T.  &  W.  Sanders  securities  upon 
the  contract  upon  which  the  note  was  given.  To  which  action  the  pleas 
of  usury  and  payment  were  plead.  The  suit  was  brought  in  the  Superior 
Court  of  the  county  of  Decatur,  and  in  that  court,  at  the  June  term,  1846, 
the  same  was  tried  before  Judge  Warren,  upon  the  issues  made  by  the 
aforesaid  pleadings,  when  the  plaintiff  in  error,  being  the  plaintiff  in  the 
court  below,  was  put  upon  the  stand  as  a  witness  to  prove  the  usury,  (in 
pursuance  of  the  act  of  the  Legislature,  passed  in  the  year  1842,)  who  tes- 
tified that  the  defendant  was  originally  indebted  to  him  in  the  sum  of 
$2,7^2  37 J,  of  which  the  sum  of  $1,522  37^  was  due  on  the  Ist  day  of 
January,  1840,  and  the  sum  of  $1,200  was  due  on,  the  1st  day  of  Jan- 
uary, 1841 ;  that  the  defendant  paid  to  him  (plaintiff)  $142  in  Januaiy, 
1840,  on  the  note  of  $1,522  37^  then  due,  and  the  balance  of  the  same 
was  then  renewed  at  12^  per  cent,  for  the  year  then  commencing ;  and 
that  shortly  after  the  expiration  of  that  year,  the  defendant  paid  him 
(plaintiff)  the  sum  of  $1,800,  which  was  applied,  first  to  the  extinguish- 
ment of  the  renewed  note,  and  the  balance  to  the  other  note  of  $1,200, 
which  was  unrenewed.  The  plaintiff  further  testified,  that  the  note  of 
$  1 ,200  remained  unrenewed  for  one  year  longer,  at  ^ight  per  cent,  interest, 
and  was  then  renewed  at  sixteen  per  cent.,  and  that  this  is  the  note  sued  on. 
The  counsel  for  the  plaintiff  then  requested  the  court  below  to  charge  the 
jury,  that  the  voluntary  payment  of  the  usurious  note  out  of  the  $1,800, 
could  not  be  withdrawn  from  it,  and  the  balance  paid  on  the  same,  over 
and  above  the  amount  due  at  the  time  of  the  first  renewal,  applied  to  the 
exiinguishment  of  the  note  which  was  not  tainted  with  that  usury ;  which 
the  court  below  refused  to  do,  but  charged  the  reverse,  and  the  jury 
found  pursuant  to  the  charge.  To  which  the  counsel  for  the  plaintiff  in 
error  excepted. 

John  P.  G  aolden,  for  the  plaintiff  in  error  ex  parte^  the  defendant  in  erro^ 
havi6g  failed  to  appear^  either  in  person  or  by  attorney,  to  join  issue  on 
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assignment  of  errors,  cited  t(ie  following  authorities : — Simpson  vs.  Ing^ 
/kamj  2  Bopm.  ^  Crea.  65 ;  2  Saunders  on  P leading  and  Ev,  716;  6 
Tauntonj  495  ;  3  Slarkie  Ev.  1090 ;  Matthews  vs.  Welwyn^  4  Ves.  118 ; 
3  Bam.  Sf  Ores.  164 ;  Prin.  Dig.  295. 

By  the  Court — Warner,  Judge. 

The  error  assigned  in  this  case  is,  the  charge  of  the  court  to  the  jury. 
From  the  record,  it  appears  the  defendant,  Pearce,  executed  to  the  plain- 
tiff  two  notes— one  of  which  was  for  the  sum  of  $1522  37,  due  1st  Jan. 
1S40— .the  other  was  for  the  sum  of  $1200  00,  due   1st  Jan.  1841.    In 
Jan.  1840,  the  defeqdant  paid  the  plaintiff  $142  00  on  the  note  then  due, 
and  renewed  his  note  for  the  balance  due,  at  twelve  and  a  half  per  cent, 
for  the  ensuing  year.     Shortly  after  the  expiration  of  that  year,  the  de- 
fendant paid  the  plaintiff  $1800  00,  which  was  applied  to  the  extinguish- 
ment of  the  renewed  note,  and  the  remaining  balance  applied  to  the  other 
note,  which  had  not  been  renewed.     It  also  appears,  this  last  note  re- 
mained unrenewed  for  one  year  longer,  at  eight  per  cent*,  and  was  then 
renewed  at  sixteen  per  cent.,  and  the  note  now  sued  on,  is  the  renewed 
note.     The  counsel  for  the  plaintiff  in  error  requested  the  court  below  to 
charge  the  jury,  that  the  voluntary  payment  of  the  usurious  note  out  of  the 
$1800  00,  could  not  be  withdrawn  from  it,  and  the  balance  paid  on  the 
same,  over  and  above  the  amount  due  at  the  time  of  the  first  renewal,  ap* 
plied  to  the  extinguishment  of  the  note  which  was  not  tainted   with 
usury  ;  which  charge,  the  court  refused  to  give,  but  charged  the  contrary 
thereof.     The  general  rule  is,  when  there  are  distinct  demands  due  by 
the  debtor  to  the  creditor,  and  a  payment  is^  made  by  the  debtor,  he  has 
the  right  to  direct  the  application  of  the  payment ;  but  if  the  debtor  does 
not  make  a  specific  application  of  the  payment  at  the  time,  then  the  right 
of  application  devolves  on  the  party  receiving  the  money. — Simpson  vs. 
Ingham^  9th  English    Com.  Law    Rep.  28 ;    Smith    vs.  Screven^  1st 
M^CoT(Ps  Bep.  368.     In  this  case,  it  appears  the  payment  was  aoplied 
to  the  first  note,  which  was  extinguished,  and  the  balance  of  the  $1800  00, 
after  extinguishing  the  first  note,  was  applied  to  the  note  now  sued  on. 
To  the  suit  on  this  last  note,  the  defendant  has  filed,  the  plea  of  usury 
and  payment;  and  the  question  is,  whether  the  amount  of  usury  which 
the  defendant  paid,  over  and  above  the  principal  and  lawful  interest  due 
on  the  first  note,  at  the  time  it  was  paid  off  and  extinguished,  could  be 
withdrawn,  and  applied  to  the  discharge  of  the  note  now  sued  on,  under 
the  state  of  the  pleadings  disclosed  by  the  record.     The  first  note  was 
paid  off  and  extinguished  \  principal,  lawful  interest,  and  the  usurious  in- 
terest.    The  party  who  paid  it,  could  maintain  his  action  against  Rackley, 
and  recover  back  the  amount  of  the  usurious  interest  so  paid.     Here  are 
two  separate  contracts,  one  of  which  is  paid  off  and  extinguished.     On 
what  principle  is  it,  the  payment  of  the  one  can  be  considered  as  the  pay- 
ment of  the  other }    If  the  plaintiff  is  indebted  to  the  defendant  for  money 
paid  to  his  use,  which  he  is  not  entitled  in  justice  to  retain,  then  the  de- 
fendant could   either   have  brought   his   action  against  him    therefor  ; 
or,  if  the  plaintiff  instituted  a  suit  against   him,  to  recover  a  mooey 
demand,  as  in  this  case,  the  defendant  could   have  plead  such  ii^ebted<> 
«Qss  by  way  of  set-off  to  the  plaintilPs  action^  and  on  due  proofuiereoff 

-^n  allowed  the  same.     If  the  usurious  interest,  paid  by  the  del^^^Uit 
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in  the  extinguishment  of  the  first  note,  can  be  withdrawn,  and  applied  ii 

ShT      ^^^/^^^^^  »°t^>  l^'iV^f  P^«*  ^^  W"^^  ^bat  protection 
would  the  record  m  this  case  afford  Rackley,  in  a  suit  by  Pearce,  to  recover 

ftilif*  "p '^  ^'^'^  *"""  ^?  '*"?  ^'''  "^*"  •     A»  *^«  indebtedness  of 
Rackley  to  Pearce  is  for  usurious  interest  paid  by  the  latter,  for  which  an 

actipnmight  be  maintained,  we  are  of  the  opinion,  the  defendant  should 

have  pleaded  his  demand  to  the  plaintiff's  action  by  way  of  set-off,  and 

that  he  cannot  be  allowed  the  same  under  the  plea  oi  paymenL 

A  setK)ff  means  a  cro«-ctotm  for  which  an  action  might  be  maintained 

JfnTL  r''/  !°  ^^'  r"u.  V^'^  ^^^"'""^  ^'^"^  ^  °^«^«  "l^'t  to  a  deduction 
from,  or  reduction  of,  his  demand,  on  account  of  some  matter  connected 
therewith,  and  which  may  be  given  in  evidence  under  the  general  issue, 
such  as  a  payment  on  account,  &c.-.2d  Saunders'  Plead,  and  Ev  786 
As  there  was  no  plea  of  set-off  filed  by  the  defendant,  we  are  of  the 
opinion,  the  court  below  committed  error  in  refusing  to  give  to  the  jurv  the 
instruction  prayed  for  by  the  counsel  for  the  plaintiff  in  error,  and  in 
giving  the  contrary  instruction.  Let  the  judgment  of  the  court  below  be 
reversed,  and  a  new  trial  granted. 


No.  36.— Hawkins  H.  Nunn  vs.  The  State  of  Georgia. 

^sifti^b^ir^^^^^^    'i^eVr'  "^ '''  ^-^^  ^"^'  ""^^  "^'  *^  ^^'  ^» 

"  'V^nti:'X^^^  ^"^  ^^  ^""^  "P^'^  ^^^  --^-  °^  '^^  --t.  ever, 

A  law  which  merely  inhibits  the  wearing  of  certain  weapons  in  a  concealed  manner  is 
valid.  But  so  far  as  it  cuts  off  the  exercise  of  the  rigWof  the  citizen  altogether  to 
bear  oniu,  or,  under  the  color  of  prescribing  the  mode,  renders  the  right  iteelf  um- 
less—it  IS  in  conflict  with  the  Constitution,  and  void, 

Tl^  was  a  bill  of  indictment,  founded  upon  a  presentment  of  a  grand 
jury  at  Sumpter  Superior  Court,  against  he  plaintiff  in  error,  for  a  high 
misdemeanor,  for  having  and  keeping  about  his  person,  and  elsewhere,  a 
pistol,  the  same  not  being  such  a  pistol  as  is  known  and  used  as  a  horse- 
man^s  pistol,  under  an  act  of  the  General  Assembly  of  the  State  of 
Georgia,  entitled  "  An  Act  to  guard  and  protect  the  citizens  of  this  State 
against  the  unwarrantable  and  too  prevalent  use  of  deadly  weapons  " 
assented  to  on  the  25th  December,  1837  ;  upon  which  bill  was  endbrse'd 
by  the  solicitor-general,  that  the  same  was  "  founded  on  the  present- 
ment of  a  grand  jury."— The  bill  of  indictment,  so  made  out  and  endorsed, 
as  founded  upon  presentment,  4rc.,-had  not  at  any  time  been  sent  out  to  a 
grand  jury,  and  found  a  true  bill :  that  the  only  evidence  of  there  having 
been  a  presentment  made  in  said  case  was  a  paper,  purporting  to  be  a 
presentment  of  the  grand  jury  for  the  November  Term,  1844*^  of  'said 
court,  and  an  entry  made  upon  the  minutes  of  the  court  for  the  said  term, 
as  follows,  to  wit : 

"  The  State  •  ^ 

,,,.*'*  >    High  Misdemeanor." 

"Hawkins  H.  Nunn  ) 

And  the  names  of  the  grand  jurors  inserted  in  the  said  paper,  purportir 
to  be  the  presentment,  were  the  names  of  the  grand  jurors  of  said  te- 
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At  May  Term,  1846,  of  said  Superior  Court,  the  said  bill  of  lodictiuent 
came  on  to  be  tried  before  Judge  Warren  ;  when  the  plaintiff  in  error 
having  5een  arraigned,  and  plead  not  guilty  by  his  counsel,  moved  to 
quaah  the  indictment  on  the  following  grounds  : 

lit.  That  the  before-recited  statute  of  the  State  of  Georgia,  assented  to 
on  the  25th  of  December,  1837,  under  which  said  indictment  waa  found, 
is  contrary  to,  and  in  violation  of,  the  Constitulion  of  the  United  States 
of  America. 

2d.  That  said  statute  is  contrary  to,  and  in  violation  of,  the  Conatitn- 
tion  of  the  State  of  Georgia. 

3d.  That  the  indictment  does  not  abow  and  charge  that  the  defendant 
below  carried  the  pistol,  with  the  having  and  keeping  of  which  he  is 
charged,  secretly. 

4th.  That  there  is  no  sufficient  legal  evidence  of  record  apon  the 
minutes  of  the  court,  at  the  term  at  which  the  presentment,  upon 
which  said  indictment  is  framed,  purports  to  have  been  made,  that 
■aid  preaentment  ever  was  la  fact  made  by  the  grand  jury,  or  delivered 
into  court. 

5th.  That  the  hill  of  indictment  was  never  sent  before  any  grand 
jury  for  action  upon  it. 

6tb.  I'bat  said  statute  it  void  for  bncertainiy,  and  for  the  absurdity 
and  contradiction  in  its  difierent  provisions. 

All  of  which  swd  grounds  were  overruled  by  the  court  below  ;  and  the 
pluniiff  in  error  excepted.  Geoi|;e  Dykes,  a  wit; 
was  then  introduced,  and  proved  that  on  the  4tb  day 
the  plaintiff  in  error,  in  said  county  of  Sumpter,  had 
which  was  not  a  horseman's  pistol,  but  a  breast  piste 
after  argument,  the  judge  of  the  court  below  cbai^ 
aforesaid  statute  was  constitutional  and  offeree,  and 
tbe  defendant  bad  the  pistol,  they  should  bring  in  a  v 
which  the  plaintiff  in  error  also  excepted. 

DuDLET  and  Crawford  and  T.  C.  Svllivan,  for  I 

Contended,  Isl.  That  the  act  of  1837,  under  which  the  i 
was  framed,  is  conlrary  lo  the  Conptilution  of  the  U.  £ 
Amtndmmt;  Patrol  lata  Prin.  Dig.  77 i  i  Militia  Lata  V. 
Georgia.  Prin.  Dig.  588 ;  4  Whraton  2d  Condenied  Rep 
Wheat.  SG2i  I  Ala.  Rtp.  New  Series,  Bit;  2d  Litl.  90  ;  3  J 

2d.  That  said  act  is  contrary  to  the  Constitntion  of  thi 
frtii.  Dig.  804;  17  uc.  lit  art.  Conititutim. 

3d.  The  indictment  does  not  cbar^  ihat  tbe  pistol  w 
PamphletLawof  1837,  p.  90;  Prin.  Dig.  774. 

4tn.  That  there  was  no  sufficient  legal  evidence  that  the 
made  and  delivered  into  court  by  the  grand  juiy.  Our  staiu 
keep  minutcB  of  all  the  proceedings  in  the  court,  (Prin.  L 
menis  nhould  either  be  entered  at  fall  length  on  the  rnin 
should  he  made  as  lo  show  conclusively  that  (he  present! 
Such  an  entry  as  made  in  this  case,  to'  wit :  "  TKe  StiUe  i 
high  misdemeanor,"  is  insuffieienL  • 

5tb.  That  the  indictment  was  never  acted  on  by  the  gr 
659  ;  14  divition  Sth  tec.  3  Blk.  Com.,  4  Com.  Dig.  645,  not 
62-3 ;  Slep/ien  Crim.  Law. 

Elh.  Said  elalule  is  void  for  its  absurdities  and  conflicll 
I  LoMi,  1837,  page  90. 
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Wm.  J.  Patterson,  Sol.  Gen.  for  the  State. 

Before  the  court  will  declare  an  act  of  the  Legislature  unconstitutional,  a  case 
must  be  presented  in  which  there  can  be  no  rational  doubt. ^1  Ala.  Rep.ei2tNew 
Series;  1  Cowen  Rep.  550;  1  Com.  Law  Rep.  146.  There  was  sufficieat  legal  evi- 
dence of  the  presentment.— 4  Pkillips'  Ev,  1068-1074 ;  Roicoe's  Crim.  Ev.  186. 
it  was  not  necessary  for  the  grand  jury  to  act  upon  the  bill  of  indictment,  predi- 
cated as  it  was  on  a  special  presentment. — 1  Chit.  Crim.  Law,  162 ;  4  £lk.  Com, 
301. 

JBy  the  Court. — ^Lumpkin,  Judge. 

This  was  an  iodictment  for  a  high  misdemeanor,  founded  upon  the 
presentment  of  a  grand  jury  in  Sumpter  Superior  Court. 

At  May  term,  1846,  the  defendant,  being  arraigned,  pleaded  not  guilty, 
and  moved  to  quash  the  proceeding  on  the  following  grounds,  to  wit :  Ist 
and  2d.  Because  the  act  of  1837,  under  which  he  was  prosecuted,  was 
contrary  to  the  Constitution  of  the  United  States  and  of  the  State  of 
Georgia. 

^  3d.  Because  the  indictment  does  not  show  and  charge  that  the  defend- 
ant (below)  carried  the  pistols  secretly ^  with  the  having  and  keeping  of 
which  he  is  charged  in  the  indictment. 

4th.  Because  there  is  no  sufficient  evidence  of  record  that  said  present- 
ment ever  was  made  by  a  grand  jury,  or  delivered  into  court.  , 

5th.  Because  the  bill  of  indictment  was  never  sent  before  any  grand  jury 
for  action  upon  it. 

6th.  Because  the  act  of  1837  is  void  for  uncertainty,  and  the  absurdity 
and  contradictions  ia  its  different  provisions. 

All  these  objections  being  overruled  by  Judge  Warren,  they  are  now 
presented  in  the  bill  of  exceptions  for  the  determination  of  the  Supreme 
Court- 

The  view  taken  by  us  of  the  first  grounds  submitted  to  our  considera- 
tion, will  dispose  finsdly  of  this  case :  still,  as  there  are  several  important 
points  of  practice  contained  in  some  of  the  other  grounds,  and  which  are 
properly  before  us,  and  have  been  fully  discussed  by  counsel,  we  deem  it 
advisable  to  express  our  opinion  respecting  them. 

In  the  opinion  of  this  court,  it  is  not  necessary  that  an  indictment, 
founded  upon  presentments,  should  be  referred  to  the  grand  jury  for  the 
further  action  of  that  body,  k  presentment  is  the  notice  taken  already 
by  the  grand  jury  of  any  offence,  from  their  own  knowledge  or  observa- 
tion, and  into  which  it  is  their  duty  to  inquire.  And  although  the  party 
cannot  be  put  to  answer  it  until  it  is  delivered  into  court,  and  an  indict- 
ment framed  thereon  by  the  proper  officer,  still,  it  is  never  sent  back  to 
the  grand  inquest  to  be  acted  on  a  second  time. — Burri^sJ.  Presentment ; 
1  Chitty^s  Crim,  Law^  163.  Neither  is  it  indispensably  necessary  that 
th^  whole  presentment  be  spread  upon  the  minutes  of  the  court,  with  the 
a.ction  of  the  jury  thereon.  The  endorsement  on  the  paper  itself,  of  file 
in  the  office,  or  the  signatures  of  the  body,  or  of  th^  foreman,  in  the  name 
«f  himself  and  his  fellows,  aided  by  the  testimony  of  the  solicitor  and 
clerk,  would  be  sufficient.  It  is,  however,  a  highly  useful  and  safe  prac- 
,  tice,  and  a  duty  required  to  be  performed,  no  doubt,  by  the  law,  that  the 
whole  presentment  be  put  upon  the  minutes. 

It  is  always  wil!h  unfeigned  reluctance  that  we  approach  a  question  in- 
volving the  constitutionality  of  a  state  law.    It  is  made  our  duty,  how^ 
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er,  in  the  present  case,  and  we  should  be  unworthy  of  the  ex&lted  statJoa 
we  occupy,  if  we  were  to  shrink  from  its  performance.  ' 

There  ore  certain  fundamental  principles  appertaining  to  qaeatiou  of 
this  character,  which  should  never  be  oyeriooked.  I  will  state  a  few  of 
them,  and  then  proceed  to  examine  the  statutes  in  controversy. 

it  ought  seldom  or  ever  to  be  decided,  in  a  diwbtful  cast,  that  a  law  is 
void  for  its  repugnance  to  the  Constitution.  And  it  is  not  on  slight  impli- 
cations and  v^ue  conjectures  that  the  Legislature  is  to 
have  transcended  its  powers.  On  the  contrary,  the  o] 
the  law  and  the  Constitution  should  be  such,  that  the  , 
and  strong  conviction  of  their  incompatibility  with  each 
sumplion  is  in  favor  of  every  legislative  act,  and  the 
proof  lies  on  him  who  denies  its  constitutionality.  Thi 
been  repeatedly  advanced  by  the  highest  judicatory  in 
6  Cranc/i,  128 ;  4  Whealon,  625  ;  IS  lb.  436. 

The  act  of  1837  was  passed  to  guard  and  protect  1 
State  against  the  unwarrantable  and  too  prevalent  use  i 

Section  1st  enacts,  "  that  it  shall  not  be  lawful  for 
vender  of  wares  or  merchandize  in  this  Slate,  or  any  otl 
sons  whatever,  to  sell,  or  to  offer  to  sell,  or  to  keep  or  ti 
persons,  or  elsewhere,  any  of  the  h ere in-after-d escribed 
Bowie  or  any  other  kinds  of  knives,  manu&ctured  an( 
pose  of  wearing  or  carrying  the  same  as  arms  of  ofl 
pistols,  dirks,  sword-canes,  spears,  fiic,  shall  also  be  co 
act,  save  such  pistols  as  are  known  and  used  as  horaem 

Section  Sd,  prescribes  the  punishment. 

Section  3d,  makes  it  the  duty  of  all  civil  officers  to  h* 
iog  the  act  into  full  effect,  &c. 

Section  4th,  disposes  of  the  fines  arising  under  the 
sheriffi  and  other  officers,  therein  named,  from  its  pi 
the  actual  discharge  of  their  respective  duties.  It  the 
perion  or  persotu  shall  be  found  guilty  of  violating  the 
wbo  »haU  openly  toear,  externally,  bowit-knives,  diria,  I 
and  which  thall  be  expoted  plainly  to  view.  It  allows  ve 
persons  to  sell  any  of  the  aforesaid  we3pons,which  they 
on  hand,  "  till  the  first  day  of  March  next  ensuing  its  i 

There  is  great  vagueness  in  the  wording  of  tnis  s 
seem  to  have  been  the  intention  of  the  Legislature  to 
in  the  4lh  section  as  brood  as  the  enacting  clause  io  i. 
is  not  the  fact.  Pistols  and  sword-canes  are  insertc 
omitted  in  the  4lh  section;  and  tooth-picks  are  ment 
time  in  the  proouo,  in  the  4th  section.  Were  we  di 
language,  an  ample  field  is  here  spread  out  before  us, 
ed,  and  with  much  plausibility,  that^even  ihenffi,  and  o 
enumerated,might  be  convicted  for  keeping,  aa  well  a 
the  forbidden  weapons,  while  not  in  the  actual  discharge 
duties.  And  yet  it  is  hardly  to  be  supposed,  that  i 
sheri^,  constables,  marshals,  overseers  and  patrols,  to  f 
ply  of  arms  for  each  successive  service,  and  Ihrom  li 

»s  accomplished :  for  they  dare  not  self  or  otherwise 
-  March,  1838.    It  is  the  plain  and  literal  meani 
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that  no  person  should  be  found  guilty  of  selling  or  offering  to  sell,  or 
keeping  or  having  about  their  persons,  or  elsewhere,  bowie  or  any  other 
kind  of  knives,  pistols,  dirks,  sword-canes,  or  spears,  who  shall  openly 
tcear^  externally^  bowie-knives,  dirks,  tooth-picks,  and  spears,  and  which 
shall  be  exposed  plainly  to  view.  But  this  would  be  an  absurdity  too 
glaring  to  impute  to  the  wisdom  of  that  body. 

What,  then,  is  the  obvious  purpose  of  the  Assembly,  to  be  deduced 
from  the  whole  act,  deviating  a  little,  as  we  are  at  liberty  to  do,  from  the 
literal  meaning  of  its  language,  and  looking  to  the  subject  mattery  to 
which  the  words  are  always  supposed  to  have  regard,  and  the  reason  and 
spirit  of  the  act  ?  It  prohibits  bowie-knives^  dirks ,  spears j  (and  it  may  btf 
tooth-picks,)  from  being  sold,  or  secretly  kept  about  the  person j  or  elsewhere  ; 
and  itforbidsy  altogether ^  the  use^  or  sale^  or  keeping^  of  sword-canesj  and 
pistols,  save  such  pistols  as  are  known  and  used  as  horseman^s  pistols,  &c. 
Now,  the  defendant,  Hawkins  H.  Nunn,  was  indicted  and  convicted  of'  a . 
high  misdemeanor,  ^'  for  having  and  keeping  about  his  person^  and  elsewhere^ 
a  pistol,  the  same  not  being  such  a  pistol  as  is  known  and  used  as  a  horses 
man^s  pistol." 

It  is  not  pretended  that  he  carried  his  weapon  secretly,  but  it  is  charged 
as  a  crime,  that  he  had  and  kept  it  about  his  person,  and  elsewhere.  And 
this  presents  for  our  decision  the  broad  question,  is  it  competent  for 
the  Legislature  to  deny  to  one  of  its  citizens  this  privilege  ?  We  think 
not. 

This  question  has  occasionally  come  before  the  courts  of  the  Union 
for  adjudication.  In  Bliss  vs.  The  Commonwealth,  (2  LitielPs  Rep.  90,) 
the  defendant  was  indicted,  on  the  act  of  the  Legislature  ^'  to  prevent 
persons  from  wearing  concealed  arms."  It  provides  that  any  person  in 
the  Commonwealth,  who  shall,  after  its  passage,  "  wear  a  pocket-pistol, 
dirk,  large  knife,  or  sword  in  a  cane,  concealed  as  a  weapon,  unless  when 
traveling  on  a  journey,  shall  be  fined  in  any  sum  not  less  than  one  hun- 
dred dollars ;  which  may  be  recovered  in  any  court  having  jurisdiction  of 
like  sums,  by  action  of  debt,  or  on  presentment  of  a  grand  jury." 

The  indictment,  in  the  words  of  the  act,  charges  Bliss  with  having 
worn,  concealed  as  a  weapon,  a  sword  in  a  cane. 

Bliss  was  found  guilty  of  the  charge,  and  a  fine  of  one  hundred  dollars 
assessed  by  the  jury,  and  judgment  was  thereon  rendered  by  the  court. 
To  reverse  that  judgment.  Bliss  appealed  to  the  Supreme  Court,  by  a 
majority  of  which  (Judge  Mills  dissenting)  the  judgment  was  reversed. 

The  argument  in  this  case  turned  mainly  on  the  23d  section  of  the 
10th  article  of  the  Constitution  of  Kentucky,  which  provides  ^'  that  the 
right  of  the  citizens  to  bear  arms  in  defence  of  themselves  and  the  State, 
shall  not  be  questioned." 

The  attorney-general  did  not  contend  that  it  would  be  competent  for 
the  Legislature,  by  the  enactment  of  any  law,  to  prevent  the  citizens  from 
bearing  arms ;  but  a  distinction  was  taken  between  a  law  prohibiting  the 
exercise  of  the  right,  and  a  law  merely  regulating  the  manner  of  exer- 
cising that  right.  And  while  the  former  was  admitted  to  be  incompati- 
ble with  the  Constitution,  it  was  insisted  that  the  latter  was  not  so.  And 
under  that  distinction,  and  by  assigning  the  act  in  question  a  place  in  the 
latter  description  of  laws,  its  consistency  with  the  Constitution 
attempted  to  be  maintained. 
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Bat  the  court  say,  ^^  that  the  provisions  of  the  act  in  question  do  not 
import  an  entire  destruction  of  the  right,  will  not  be  controverted ;  for 
though  the  citizens  are  forbid  wearing  weapons,  concealed  in  the  inaiuier 
described  in  the  act,  they  may  nevertheless  bear  arms  in  any  admissible 
form.  Bui  to  be  in  conflict  with  the  Constitutiony  it  is  not  essential  that  the 
act  should  contain  a  prohibition  against  bearing  armsj  in  every  pombk/om. 
It  is  the  right  to  bear  armSj  that  is  secured  by  the  Constitution^  and  whatei>er 
restrains  the  full  and  complete  exercise  of  that  rightj  though  not  an  entire 
destruction  ofitj  is  forbidden  by  the  explicit  language  of  the  Constiluiiony^ 

^^  If,  therefore,  the  act  in  question  imposes  any  restraint  on  the  right, 
immaterial  what  appellation  may  be  given  to  the  act,  whether  it  be  an  act 
regulating  the  manner  of  bearing  arms,  or  any  other,  the  consequence  in 
reference  to  the  Constitution  is  precisely  the  same,  and  its  collision  with 
that  instrument  equally  obvious." 

^'  And  can  there  be  entertained  a  reasonable  doubt,  but  the  provisions 
of  the  act  import  a  restraint  on  the  right  of  the  citizens  to  bear  arms  ? 
The  court  apprehends  not.  The  right  has  no  limits,  short  of  the  moral 
power  of  the  citizens  to  exercise  it,  and  in  fact  consists  of  nothiny  else  but 
the  liberty.  Diminish  that  liberty,  therefore,  and  you  necessarily  restrain 
the  right ;  and  such  is  the  diminution  and  restraint  which  the  act  in  ques- 
tion most  indisputably  imports,  by  prohibiting  the  citizens  bearing  weap- 
ons. In  truth,  the  right  of  the  citizens  to  bear  arms  has  been  as  directly 
assailed  by  the  provisions  of  this  ac^,  as  though  they  were  forbid  carrying 
guns  on  their  shoulders,  swords  in  scabbards,  or  when  in  conflict 
with  an  enemy,  were  not  allowed  the  use  of  bayonets.  And,  if  the  act  be 
consistent  with  the  Constitution,  it  cannot  be  incompatible  with  that  in- 
strument for  the  Legislature  by  successive  enactments  to  entirely  cut  off 
the  exercise  of  the  right  of  the  citizens  to  bear  arms.  For  in  principle 
there  is  no  difference  between  a  law  prohibiting  the  wearing  concealed 
arms,  and  a  law  forbidding  the  wearing  of  such  as  are  exposed  ;  and,  ift  he 
former  be  unconstitutional,  the  latter  must  be  so  likewise." 

The  conclusion  at  which  the  court  arrived  was,  that  an  act  to  prevent 
persons  from  wearing  eoen  concealed  weapons  is  unconstitutional  and  void. 

In  the  State  vs.  Iteidy  (I  Ala.  Rep.  t>12,)  the  same  question  came  up, 
but  was  differently  adjudged  ;  thus  verifying  the  old  truth,  '^  tot  homines^ 
guot  sententiiBy^^ — so  many  men,  so  many  opinions  ! 

By  the  first  section  of  the  act  of  AlabamA  (passed  1838>I839)  it  is  de* 
clared,  '^  that  if  any  person  shall  carry  concealed  about  his  person  aiiy 
species  of  fire-arms,  or  any  bowie  knife,  Arkansas  tooth-pick,  or  any  other 
knife  of  the  like  kind,  dirk,  or  any  other  deadly  weapon,  the  person  so 
offending  shall,  on  conviction  thereof  before  any  £*ourt  having  competent 
jurisdiction,  pay  a  fine  not  less  than  fifty,  i^or  more  than  five  hundred  dollars, 
to  be  assessed  by  the  jury  trying  the  case  ;  and  be  imprisoned  for  a  term 
not  exceeding  three  months,  at  the  discretion  of  the  judge  of  said  court.''* 
Under  this  section,  the  defendant  was  indicted  in  the  Circuit  Court  of 
Montgomery,  for  carrying  concealed  about  his  person  a  certain  species  of 
fire-arms,  called  a  pistol,  contrary  to  the  form  of  the  statute.     The  de- 
fendant pleaded  nof  ^tti7/y,and  insisted,  that  the  law  under  which  he  was 
prosecuted,  was  contrary  to  the  constitution  of  Alabama,  which  declares^ 
*^  that  every  citizen  has  a  right  to  bear  arms  in  defence  of  himself  and  the 
3.^' — 23d  sect.  \st  art.  of  the  Constitution, 
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Collier,  Chief  Justice,  says :  ^'  The  qaestion  recurs,  does  the  act  ^^  to 
suppress  the  evil  practice  of  carrying  weapons  secretly,''  trench  upon  the 
constitutional  rights  of  the  citizen  ?     We  think  not. 

The  Constitution,  in  declaring  that  every  citizen  has  the  right  to  bear 
arms,  in  defence  of  himself  and  the  State,  has  neither  expressly  nor  by  im* 
plication  denied  to  the  Legislature  the  right  to  enact  laws  in  regard  to  the 
manner  in  which  arms  shall  be  borne. 

*'*'  We  do  not  desire  to  be  understood  as  maintaining,  that  in  regulating 
the  manner  of  bearing  arms,  the  authority  of  the  Legislature  has  no  other 
limit  than  its  own  discretion.  A  statute  which,  under  the  pretence  of  rtg^ 
ulating^  amounts  to  a  destruction  of  the  right,  or  which  requires  arms  to 
be  so  borne  as  to  render  them  wholly  useless  far  the  purpose  of  defence, 
would  be  clearly  unconstitutional.  But  a  law  which  is  merely  intended  to 
promote  personal  security,  and  to  put  down  lawless  aggression  and  vio- 
lence, and  to  this  end  prohibits  the  wearing  of  certain  weapons  in  such 
a  manner  a^i  is  calculated  to  exert  an  unhappy  influence  upon  the  moral 
feelings  of  the  wearer,  by  making  him  less  regardful  of  the  personal  secu- 
rity of  others,  does  not  come  in  collision  with  the  Constitution. 

The  same  point  arose  in  the  case  of  Hie  State  vs.  Mitchell. — 3  Black,. 
Rep.  229.  There  the  defendant  was  indicted  under  a  statute  of  Indi- 
ana, which  is  as  follows:  '* Every  person,  not  being  a  traveler,  who 
shall  wear  or  carry  a  dirk,  pistol,  sword  in  a  cane,  or  other  dangerous 
weapon,  concealed^  shall,  upon  conviction  thereof,  be  fined  in  any  sum 
not  exceeding  one  hundred  dollars." — Laws  of  Indiana^  ed.  of  1831,  p. 
192. 

The  court  decided  that  this  act  was  not  contrary  to  the  Constitution 
of  that  State,  which  declares  that  ^^  the  people  have  a  right  to  bear  arms 
for  the  defence  of  themselves  and  the  State." 

It  is  true,  that  these  adjudications  are  all  made  on  clauses  in  the  State 
Constitutions ;  but  these  instruments  confer  no  new  rights  on  the  people 
which  did  not  belong  to  them  before.  When,  I  would  ask,  did  any  legis- 
lative body  in  the  Union  have  the  right  to  deny  to  its  citizens  the  privilege 
of  keeping  and  bearing  arms  in  defence  of  themselves  and  their  country  ? 

If  this  right,  ^'  inestimable  to  freemen,"  has  been  guarantied  to  British 
subjec,ts,  since  the  abdication  and  flight  of  the  last  of  the  Stuarts  and  the 
ascension  of  the  Prince  of  Orange,  did  it  not  belong  to  our  colonial  ances- 
tors in  this  western  hemisphere  ?  Has  it  been  a  part  of  the  English 
Constitution  ever  since  the  bill  of  riehts  and  act  of  settlement  ?  and  been 
forfeited  here  by  the  substitution  and  adoption  of  our  own  Constitution  ? 
No  notion  can  be  more  fallacious  than  this  !  On  the  contrary,  this  is  one 
of  the  fundamental  principles,  upon  which  rests  the  great  fabric  of  civil 
liberty,  reared  by  the  fathers  of  the  Revolution  and  of  the  country. 
And  the  Constitution  of  the  United  States,  in  declaring  that  the  right  of 
the  people  to  keep  and  bear  arms,  should  not  be  infringed,  only  reiter- 
ated a  truth  announced  a  century  before,  in  the  act  of  1689, ''  to  extend 
and  secure  the  rights  and  liberties  of  English  subjects  '.' — whether  living 
3,000  or  300  miles  from  the  royal  palace.  And  it  is  worthy  of  observa- 
tion, that  both  charters  or  compacts  look  to  the  same  motive^  for  the  irre- 
spective enactments.  The  act  of  1  William  and  Mary^  declares  t^^  ^^ 
is  against  law  to  raise  or  keep  a  standing  army  in  the  kingdom,  in  ^****'*  '^ 
peace,  without  the  consent  of  Parliament,  and  therefore  pla 
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the  hands  of  the  people  ;  and  our  Constitution  assigns  as  a  reason  why 
this  right  shall  not  be  interfered  with,  or  in  any  noanner  abridged ,  that  ihe 
free  enjoyment  of  it  will  prepare  and  qualify  a  tDell-regulated  rnilUid, 
which  are  necessary  to  the  security  of  a  free  State.  \ 

I  am  aware  that  it  has  been  decided,  that  this,  like  other  amendments 
adopted  at  the  same  time,  is  a  restriction  upon  the  government  of  the 
United  States,  and  does  not  extend  to  the  individual  States.  The  court 
held  otherwise,  however,  in  the  .case  of  the  People  vs,  Goodmn^  (18 
John.  Rep.  200)  and  Chief  Justice  Spencer,  who  delivered  its  opinion, 
says  :  '^  The  defendant's  counsel  rely  principally  on  the  fifth  article  of 
the  amendments  to  the  Constitution  of  the  United  States^  which  contains 
this  provision  :  '  Nor  shdll  any  person  he  subject^  for  the  same  offence^  to 
he  ttoice  put  in  jeopardy  of  life  or  limh.^  It  has  been  urged  by  the  pris- 
oner's counsel,  that  this  constitutional  provision  operates  upon  State 
courts — proprio  vigore.  This  has  been  denied  on  the  other  side.  1  am 
inclined  to  the  opinion,  that  the  article  in  question  does  extend  to  all 
judicial  tribunals j  whether  constituted  by  the  Congress  of  the  United 
States  or  the  States  individually.  The  provision  is  general  in  its  nature 
and  unrestricted  in  its  terms ;  and  the  sixth  article  of  the  Constitution 
d  eclares,  that  that  Constitution  shall  be  the  .supreme  law  of  the  land,  and 
the  judges  in  every  State  shall  be  bound  thereby,  any  thing  in  the  consti- 
tution or  laws  of  any  State  to  the  contrary  notwithstanding.  These  gen- 
eral and  comprehensive  expressions  extend  the  promsions  of  the  ConMntiim 
of  the  United  States^  to  every  article  which  is  not  confined  by  the  subject 
matter  to  the  national  government^  and  is  equally  appHcahle  to  the  States, 
Be  this  as.  it  may,  the  principle  is  undeniable,  that  no  person  can  be  twice 
put  in  jeopardy  of  life  or  limb  for  the  same  ofience." 

The  language  of  the  second  amendment  is  broad  enough  to  embrace 
both  Federal  and  State  governments — nor  is  there  anvthincr  in  its  terms 
which  restricts  its  meaning.  The  preamble  which  was  prefixed  to  these 
amendments  shows,  that  they  originated  in  the  fear  that  the  powers  of  the 
general  government  were  not  sufficiently  limited.  Several  of  the  States, 
in  their  act  of  ratification,  recommended  that  further  restrictive  clauses 
should  be  added.  And  in  the  first  session  of  the  first  Congress,  ten  of 
these  amendments  having  been  agreed  to  by  that  body,  and  afterwards 
sanctioned  by  three-fourths  of  the  States,  became  a  part  of  the  Constitu- 
tion. But  admitting  all  this,  does  it  follow  that  because  the  people  re- 
fused to  delegate  to  the  general  government  the  power  to  take  from  them 
the  right  to  keep  and  bear  arms,  that  they  designed  to  rest  it  in  the  Sta)e 
governments  ?  Is  this  a  right  reserved  to  the  States  or  to  themselves  1  Is 
it' not  an  unalienable  right,  which  lies  at  the  bottom  of  every  free  govern- 
ment ?  We  do  not  believe  that,  because  the  people  withheld  this  arbitmy 
power  of  disfranchisement  from  Congress,  they  ever  intended  to  con- 
fer it  on  the  local  legislatures.  This  right  is  too  dear  to  be  confided  to  a 
republican  legislature. 

Questions  under  some  of  these  amendments,  it  is- true,  can  only  arise 
under  the  laWs  and  Constitution  of  the  United  States.  But  there  are 
other  provisions  in  them,  which  were  never  intended  to  be  thus  restricted, 
but  were  designed  for  the  benefit  of  every  citizen  of  the  Union  in  nil 

nrts  and  in  all  places ;  and  the  people  of  the  several  States,  in  latiMoig 
-^  in  their  respective  State  conventions,  have  virtually  adbple4JMP^ 
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as  beacon-lights  to  guide  and  control  the  action  of  their  own  legislatures, 
a»  well  as  that  of  CoDgress.  If  a  well-regulated  militia  is  necessary  to 
the  security  of  the  State  of  Georgia  and  of  the  United  States,  is  it  com- 
petent for  the  Genera]  Assembly  to  take  away  this  security,  by  disarming 
the  people  ?  What  advantage  would  it  be  to  tie  up  the  hands  of  the  na- 
tional legislature,  if  it  were  in  the  power  of  the  States  to  destroy  this 
bulwark  of  defence  ?  In  solemnly  affirming  that  a  well-regulated  militia 
is  necessary  to  the  security  of  a/rcc  StatCy  and  that,  in  order  to  train  pro- 
perly that  militia^  the  unlimited  right  of  the  people  to  keep  and  bear  arms 
shall  not  be  impaired,  are  not  the  sovereign  people  of  the  State  committed 
by  this  pledge  to  preserve  this  right  inviolate  ?  Would  they  not  be  re- 
creant to  themselves,  to  free  government,  and  false  to  their  own  vow,  thus 
voluntarily  taken,  to  suffer  this  right  to  be  questioned  ?  If  they  hesitate 
or  felter,  is  it  not  to  concede  (themselves  being  judges)  that  the  safety  of 
the  States  is  a  matter  of  indifference  ?  • 

Such,  I  apprehend,  was  never  the  meaning  of  the  venerated  statesman 
who  recommended,  nor  of  the  people  who  adopted,  this  amendment. 

The  right  of  the  people  peaceably  to  assemble  and  petition  the  govern- 
ment for  a  redress  of  grievances ;  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures ;  in  all 
criminal  prosecutions,  to  be  confronted  with  the  witness  against  them  ; 
to  be  publicly  tried  by  an  impartial  jury ;  and  to  have  the  assistance  of  * 
counsel  for  their  defence,  is  as  perfect  wider  the  State  as  the  national  legis- 
laturej  and  cannot  be  violated  by  either. 

Nor  is  the  right  involved  in  this  discussion  less  comprehensive  or  val- 
uable :  ''  The  right  of  the  people  to  bear  arms  shall  not  be  infringed." 
The  right  of  the  whole  people,  old  and  young,  men,  women  and  boys, 
and  not  militia  only,  to  keep  and  bear  arms  of  every  description,  and  not 
sucA  merely  as  are  used  by  the  mlHtia^  sliall  not  be  infringed^  curtailed,  or 
broken  in  upon,  in  the  smallest  degree ;  and  all  this  for  the  important  end 
to  be  attained ;  the  rearing  up  and  qualifying  a  well-regulated  militia,  so 
vitally  necessary  to  the  security  of  a  free  State.  Our  opinion  is,  that  any 
law.  State  or  Federal,  is  repugnant  to  the  Constitution,  and  void,  which 
contravenes  this  rights  originally  belonging  to  our  forefathers,  trampled 
under  foot  by  Charles  I.  and  his  two  wicked  sons  and  successors,  re- 
established by  the  revolution  of  1688,  conveyed  to  this  land  of 'liberty  by 
the  colonists,  and  finally  incorporated  conspicuously  in  our  own  Magna 
Charta  !  And  Lexington,  Concord,  Camden,  River  Raisin,  Sandusky, 
and  the  laiirel-crowned  field  of  New  Orleans,  plead  eloquently  for  this  in- 
terpretation!  And  the  acquisition  of  Texas  may  be  considered  the  full 
fruits  of  this  great  constitutional  right. 

We  are  of  the  opinion,  then,  that  so  far  as  the  act  of  1837  seeks  to  sup- 
press the  practice  of  caifrying  certain  weapons  secretly^  that  it  is  valid,  in- 
asmuch as  it  does  not  deprive  the  citizen  of  his  natural  right  of  self-de- 
fence, or  of  his  constitutional  right  to  keep  and  bear  arms.  But  that  so 
much  of  it,  as  contains  a  prohibition  against  bearing  arms  openly^  is  in 
conflict  with  the  Constitution,  and  void;  and  that,  as  the  defendant  has 
been  indicted  and  convicted  for  carrying  a  pistol,  without  charging  that  it 
was  done  in  a  concealed  manner,  under  that  portion  of  the  statute  which 
entirely  fdrbids  its  use,  the  judgment  of  the  court  below  must  be  revers  * 
and  the  proceeding  quashed. 
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TOWCB,  HoLMAN  F.  SiHMONS,  WlLLIAH  WiSE  alldJoHN  BOTLEa, 

defeDdaots  in  error. 

In  applicatioMfomewtriali.abrJefoflhe  teitimony,  approved  by  thecQurt.ot  agreed 
upon  bj  tbe  parties  oi  Iheii  counsel,  toust  be  Sled  ;  and  such  approval  or  agreement, 
as  the  caae  may  be,  muit  be  enlered  upon  the  minute*  at  the  term  at  which  the  jodg- 
meut  19  rendered,  and  the  rule  for  nevt  trial  is  applied  for, 

A  rule  n«i  for  a  new  trial  will  not  be  panted  in  Georgia  at  the  inrtance  oC  ■  party. 
unless  application  is  first  made  during  the  terra  at  which  the  judgment  was  ren- 
dered, and  unless  such  application  appear  upon  the  minutes  of  that  term. 

The  judges  may  make  rules  for  new  trial*  returnabie  in  vicatlon,  in  caiet  where  the 
application  baa  been  first  madd  in  term,  and  recorded,  and  nbera  tbe  tec«rd  shows 
that  such  rule  ia  made  so  returnable  in  vacation. 

When  the  term  of  the  court  at  which  the  judgment  was  rendered  haa  paased,  and  no 
application  made  and  recorded  at  (hat  term,  the  record  in  the  cause  having  been 
finally  made  up,  Ihe  court  ha*  no  power  to  grant  a  new  trial,  except  in  some  pecu- 
liar and  extraordinary  cases. 

This  was  a  rule  for  new  trial,  ma( 
.  Superior  Court  of  the  county  of  Dooly 
■Dg  or  which  new  trial,  the  error  comp 
assigned.  Tbe  circumstances  of  the  t 
and  (hd  groi^nds  of  error  alleged,  are 
the  Supreme  Court,  to  which  tb«  lea 


Pri n.  Dig.  432— New  Trials;  GlBtRuleo 
Georgia  Decisiona,  2—7  ;  1  Crompton'sP 
Reg,  Gen,  K.  B„  M,  T„  8  Geo.  4  ;  3  C,  i 
M.  and  P,  444  ;  Rex  vs.  Gough.  2  Dong 
13  ;  Jackson,  ex  dem.  Coldeaand  others 
171  ;  1  Chilly's  Prac  382-3. 

.  GcoBGE  M.  Dudley,  repieeentio 
defendants  in  error. 

.By  the  Court — Nibbet,  Judge. 

Upon  the  trial  of  this  cause  in  the  c 
of  the  complaitiant.  At  the  term  w 
tion  was  made  by  defendant's  soliciti 
trial.  What  was  claimed  by  the  mo( 
motiy  in  tbe  casej  was  presented  to  t 
toby  complainant's  counsel  as  imperf 
pleteness  was  formally  made  by  tbei 
"'  testimony,  either  agreed  upon  by 
wperaedeoi  was  entered  ;  tbe  jui 
r  issiiei)  for  costs,  (the  recorei 
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miDutes  of  the  cause  show  no  action  whatever  toaching  the  rule  nm.  In- 
deed, it  was  conceded  that  no  motion  in  relation  thereto  was  entered  upon 
the  minutes.  The  presiding  judge  announced  that  he  would  take  time  to 
consider  of  the  application  for  the  rule;  and,  taking  the  papers  with  him,  in 
vacation,  and  some  fifteen  or  eighteen  mouths  after  the  decree  in  the  cause 
was  rendered,  granted  it.  This  rule  being  made  absolute,  a  new  trial  was 
awarded.  Upon  the  judgment  of  the  court,  granting  the  new  trial,  errors 
are  assigned ;  and  it  is  claimed  that  the  court  erred : 
~  1st.  Because  there  was  no  brief  of  the  testimony  approved  by  the  court, 
or  agreed  upon  by  counsel,  filed  in  the  cause,  at  the  time  the  rule  nisi  was 
moved. 

2d.  It  is  claimed  that  the  court  erred  in  granting  a  new  trial  without 
any  record  of  the  application  for  the  rule  nisi  appearing  on  the  minutes, 
without  a  supersedeas  being  entered  in  the  cause,  and  after  the  entire 
record  of  it  had  been  made  up  ;  and,  farther,  because  the  rule  nisi  for  a 
new  trial  was  granted  in  vacation — the  plaintiff  in  error  contending  that 
such  a  rule  can  alone  be  granted  in  term. 

The  law  of  new  trials  is  well  settled  in  England.  After  general  verdict 
in  King's  Bench,  the  practice  is  to  move  a  rule  for  entering  judgment  in 
the  cause  ;  upon  the  return  of  which  rule,  and  within  four  days  after  ver- 
dict, judgment  is  entered.  The  motion  for  a  new  trial  must  be  made  with- 
in four  days,  exclusive,  after  the  entry  of  the  rule  for  judgment.  It  cannot 
be  made  after  the  four  days,  even  by  consent  of  parties. —  7\dtPs  Prac,  3 
Am.  ed.  912;  Doutj.  171;  1  Chiity^s  Prac,  382-3,  «i;  5  Bum.  and 
Bast.  436. 

The  practice  in  the  Common  Pleas  does  not  vary  a  great  deal  from  that 
in  Banco  Regis.— Tirfd,  3  Am.  ed.  912,  913. 

The  rule  is  granted  upon  motion,  and  the  ground  taken  must  be  sup- 
ported by  the  oath  of  the  party  applying  for  it.  The  granting  of  the  rule 
operates  as  a  supersedeas. --SQe  Sellon^  tit.  New  Trials.  The  Tenns^  in 
England,  continue  pretty  much  through  the  year,  and  both  the  granting 
and  return  of  the  rule,  generally,  is  in  term  time. 

Although  the  rule  as  to  the  right  of  a  party  to  move  for  a  new  trial  is  as 
above  stated,  the  court  may  on  its  own  motion,  in  peculiar  and  extraor- 
dinary cases,  grant  a  new  trial,  after  the  time  thus  limited  has  transpired. 
This  power,  however,  is  exercised  with  the  utmost  caution  and  reserve. — 
Tiddj  3  Am.  ed.  912,  913 ;  2  Strange,  845, 995  ;  2  Burrow,  1189 ;  Doug. 
171  ;   1  E(ist.  146  ;  11  East.  308. 

Such  being  the  practice  in  England,  is  it  in  any  particular  varied  by 
our  owil  Constitution  and  laws  ?  We  think  that  so  far  as  that  practice  is 
applicable  to  the  somewhat  diflTerent  organization  of  our  courts,  it  is  not 
afiected  by  our  legislation,  and  that  the  common  law  as  to  new  trials  is, 
to  that  extent,  of  force  in  Georgia, 

By  the  Constitution  of  Georgia,  the  Superior  Courts  are  clothed  with 
power  **  to  grant  new  trials  on  proper  and  legal  grounds. "—Pn'n.  Dig. 
909.  The  legal  grounds,  referred  to  in  this  clause,  must  be  construed  to 
mean  common  law  grounds,  as  the  common  law  was  in  force  in  Georgia  at 
the  adoption  of  the  Constitution.  We  might,  therefore,  say  that  the 
Con.9titation  itself  refers  the  superior  courts  to  the  common  law  as  tb*»' 
guide  in  this  respect. 

To  carry  out  this  grant  of  power,  the  act  of  the  Legislature, 
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<  I.  ■         — ■^^^—  ■  ■  —  ■  .      .  .  > 

ID  1799,  provides,  io  the  ddth  section  thereof,  as  follows:  '*The  laid 
saperior  courts  sbali  have  power  to  correct  erron  and  grant  new  tiials, 
in  any  caose  depending  in  any  of  the  said  snperior  courts,  in  such  man- 
ner, and  under  such  rules  and  regulations  as  they  may  establish,  and 
according  io  law  and  the  mage  and  cusioms  f^  comrt$.^^ — jPrtn.  iHg.  432. 
The  power  to  establish  rules  and  regulaiwn»  is  obviously  controlled  by 
the  words  according  io  law  and  ihe  usage  and  cusioms  of  couris^  and  is 
limited  to  such  rules  and  regulations  as  the  courts  may  find  expedient, 
and  which  are  not  in  conflict  with  the  law,  and  the  usage  and  custom  of 
of   courts.      By   this  section  of  the  act,  the  courts  are  required  to 
grant  new  trials  according  io  law.     What  law,  unless  the  law  of  force  at 
the  time  of  its  enactment,  to  wit,  the  common  law  of  England  ?    And 
farther,  according  to  the  tisage  and  customs  of  courts.     What  courts, 
unless  the  courts  of  England,  acting  according  to  the  course  of  the  com* 
men  law  ?    The  courts  of  Georgia,  at  that  time,  had  no  usages  and  cus* 
toms  contrary  to  the  usages  and  customs  of  the  courts  of  Great  BritaiD, 
relative  to  new  trials.     Our  construction  of  this  act  therefore  is,  that  it 
adopts  the  common  law  in  regard  to  new  trials,  and  empowers  the  courts, 
in  addition,  to  establish  such  rules  and  regulations,  in  relation  to  them,  as 
they  may  find  expedient,  and  not  in  conflict  with  the  common  law.    it 
was  under  this  latter  power,  no  doubt,  that  the  courts  established  the  61st 
rule  of  court.     This  rule  provides  that  ^^  a  motion  for  a  new  trial  shalJ 
not  operate  as  a  supercedeas  unless  an  order  to  that  effect  be  entered  on 
the  minutes  ;  and  in  every  application  for  a  new  trial,  a  brief  of  the  tes- 
timony in  the  cause  shall  be  filed  by  the  party  applying  for  such  new 
trial,  under  the  revision  and  approval  of  the  court."     In  our  judgment, 
this  rule  does  not  conflict  with  the  common  law,  and  is  a  necessary  and 
proper  rule.     We  are  farther  of  opinion  that,  inasmuch  as  the  power  to 
establish  rules  and  regulations  in  regard  to  this  subject  matter,  is  expressly 
given  Io  the  courts  by  the  Legislature,  it  has  the  force  of  law,  until 
repealed  either  by  the  Legislature  or  the  courts.     We  hold,  too,  that 
nothing  short  of  a  brief  of  the  testimony,  approved  by  the  court,  and 
such  approval  entered  on  the  minutes,  or  agreed  upon  by  the  parties  or 
their  counsel,  and  such  agreement  entered  on  the  minutes,  at  the  term  at 
which   the  rule  for  a  new  trial  is  applied  for,  will  be  a  compliance  with 
the  Gist  role  of  court.     As  the  record  does  not  show  that  a  bri^f  of  the 
testimony  was  so  filed,  approved  or  agreed  upon,  and  such  approval  or 
agreement  entered   on   the  minutes,  in  the  cause  now  before  this  courts 
w.'  are  of  the  opinion,  that  there  is  error  in  the  record  on  the  first  ground 
taken  in  the  assignment. 

Applying  the  common  law  upon*  this  subiect  to  our  own  courts,  ve 
believe  that  in  no  case  can  a  rule  nist.  for  a  new  trial  be  granted  in  Georgia, 
at  the  instance  of  a  party,  unless  application  be  made  at  the  term  at  which 
the  judgment  of  the  court  is  rendered  ;  and  that  such  application  roost 
appeal  upon  the  minutes  of  that  term.  We  do  not  deny  to  the  judges 
the  power  of  making  such  rule  returnable  in  vacation,  in  cases  when  the 
application  is  duly  made  in  terra,  and  recorded,  and  when  the  record  also 
shows  that  such  rule  is  made  so  returnable  in  vacation.     We  deny  the 

''t  of  granting  the  rale  after  the  record  is  made  up.     There  must 
''here  an  end  to  litigation.     If  a  rule  for  tt  new  trial  niit.  xnmj 
one  day  after  the  term,  at  what  time  in  after  years  does  the 
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fail  ?  When  shall  the  litigatioD  cease.  When  may  the  parties  i  e  at 
rest,  and  when  may  their  rights  be  considered  as  finally  adjudicated  ?  ^The 
cause  now  under  review  illustrates  the  evil  of  a  contrary  practice.  Here 
the  decree  was  regularly  had,  and  judgment  entered,  execution  issued, 
and  was  returned  satisfied  for  costs,  and  the  party  complainant,  from 
aught  that  the  record  reveals,  in  possession  of  the  land  decreed  to  them. 
The  minutes  show  no  supersedeas,  no  application  for  a  new  trial.  The 
record  of  the  cause  was  made  up ;  and,  fifteen  months  thereafter,  the 
whole  litigation  is  opened  by  a  rule  for  a  new  trial,  awarded  in  vacation. 
We  hold  it  of  the  first  importance  that  the  record  of  a  cause  should 
exhibit  not  only  a  history  of  all  judicial  action  thereon,  but  a  continuous^ 
a  connected  history.  The  world  has  a  right  to  believe  that  a  final  judg- 
^  ment  has  concluded  the  action  of  the  court,  where  nothing  contemporary 
with  it,  to  the  contrary,  is  apparent  from  the  record.  This  is  a  false  and 
delusive  conclusion,  if  the  cause  may  be  at  any  time  opened  by  the  judges 
granting  a  new  trial.  In  consequence  of  the  exercise  of  such  a  power, 
the  records  of  our  courts  of  justice  afford  no  continuous  proof  of  what 
has  been  done  by  the  courts.  The  power  we  think  unauthorized  by  the 
law,  and  its  exercise  irresponsible  and  dangerous  in  the  extreme. 

The  57th  section  of  the  act  of  1799,  appears  at  first  view  to  be  in  con* 
fiict  with  the  55th  section,  before  recited,  and  to  oppose  the  conclusions 
we  have  drawn  from  th^  last- named  section.     It  is  one  among  many  in- 
stances, to  be  found  on  our  statute  book,  of  careless  or  hasty  legislation « 
No  construction  that  we  can  give  it  will  make  it  harmonize  completely 
with  the  previous  section.     Both  sections  are  found  in  the  same  act.     It 
is,  according  to  approved  rules  of  construction,  necessary  to  give  effect 
to    both  sections,  if  possible.     We  cannot  believe  that  the  legislature 
meant,  in  the  57lh  section,  to  repeal,  or  to  render  inoperative,  the  55th 
section.    The  57th  section  is  in  the  following  words :  ^'  In  any  case  which 
has  arisen  ^ince  the  signing  of  the  present  (Constitution,  or  which  may 
hereafter  arise,  of  a  verdict  of  a  special  jury  being  given,  contrary  to  evi- 
dence and  the  principles  of  justice  and  equity,  it  shall  and  may  be  lawful 
for  the  judge  presiding,  to  grant  a  new  trial  before  another  special  jury, 
in  the  manner  prescribed  by  this  act.     Provided,  that  twenty  days'  notice 
be  given,  by  the  party  applying  for  such  new  trial,  to  the  adverse  party  of 
his  intention,  and  the  grounds  of  his  application."    The  remainder  of  the 
section  is  not  material  to  this  inquiry.     The  provisions  of  the  section  are 
limited  to  new  trials  on  the  verdict  of  special  juries,  and  seem  to  be  lim- 
ited to  new  trials,  growing  out  of  the  finding  of  the  jury  on  the  evidence 
adduced  to  them.     It  does  not  in  its  terms  relate  to  new  trials,  which 
may  be  claimed  upon  alleged  errors  in  the  administration  of  the  law. 
In  such  cases,  it  would  seem  by  the  proviso,  that  a  party  would  be  enti- 
tled to  supply  at  any  time  for  a  new  trial,  upon  giving  twenty  days'  notice  to 
the  ad  verse  party  of  his  intention,  and  the  grounds  of  his  application.    This 
inference  can  be  drawn  alone  from  the  proviso;  it  cannot  be  drawn  from 
the  previous  part  of  the  section.     So  far  from  it,  that  a  contrary  conclusion 
must   be  drawn  from  the  previous  words  of  the  section.     In  the  cesis 
contemplated,  it  is  made  lawful  for  the  judge  presiding  to  grant  a  new 
trial  •*  »'»  ^^*  manmr  prescribed  by  this  aciy*^  that  is  to  say,  in  the  manner 
prescribed  in  the  55th  section.     The  manner  prescribed  in  the  55th  se** 
tion   is    ^^  ^®  ^*^'®  ^"^^^^^o^^  *o  show,  according  to  the  common  1^ 
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nnd  the  usages  and  cualoms  of  tiie  couitB  of  Englwid.  The  provisions, 
therefore,  of  the  57th  Hection,  are  ameoable  to,  and  not  intended  to  be  in 
conflict  wiLh,  the  55th  section  of  the  same  act.  We  have  seea  that  this 
last-named  section,  adopting  the  rules  of  the  common  law,  regulating  new 
triBli:,does  not  permit  new  trials  to  be  awarded  in  vacation ,exceplaBherein- 
before  expliuned.  Neither,  therefore,  does  the  57th  section  so  permit  them 
to  be  so  awarded.  The  notice,  under  this  view  of  the  subject,  which  is 
required  by  the  57th  section,  relates  to  the  time  when  the  parly  (having 
at  term  regularly  moved  his  rule  nisi)  Ehall  apply  for  his  rule  absolute. 
That  this  construction  of  both  sections  of  the  act  of  1799  b  entirely 
Satisfactory,  we  do  not  pretend  :  it  is,  hoirever,  in  our  judgment,  the  only 
fair  coostruciion  which  they  will  admit.  We  are,  however,  fully  satis- 
fied that  the  rules  we  now  lay  down  are  safe, and  will  avoid  man^  evils' 
which  would  grow  out  of  the  lax  practice  upon  this  subject,  which  has 
heretofore  obtained  in  some  of  ourcourts.  We  believe  there  is  error  in 
the  record,  upon  the  second  ground  assigned  also,  and  the  judgment 
of  the  court  below  must  therefore  be  reversed. 


No.  38. — James  Buchannom  and  John  Dill,  plaintiffs  in  error, 
vs-  Gabhiel  Jones,  defendant  in  error. 


!t  forth,  in  wriliD^,  in  Itieir  anifrer. 

The  decision  of  the  court  below,  complained  of  in  the  bill  of  exception*, 
was  upon  a  motion  for  a  new  trial. 

The  defendant  in  errotbrought  an  action  of  assumpsit  against  the  plain- 
tiSs  in  error,  ib  Early  Superior  Court,  upon  two  general  money  counts;  one 
'for  money  had  and  received,  end  the  other  for  money  paid,  laid  out,  and 
expended  ;  to  which  the  piaintifls  in  error  pleaded  the  general  pleaof  atn 
aasumpiil.  Upon  the  trial  on  the  appeal,  the  plaintiffs  in  error  offered  in 
evidence,  under  their  plea  of  bob  anumptil,  an  instrument,  of  which  the 
following  is  a  copy  : 

'  /    Rakdoi.pei  Sup.  Court, 

HENRTBRtTT,VVM.J.CHESHmE.  )  ^'^^  ^«™'*'^-*''- 

"Gt:oRGlA,  >  Received  the  above-stated  ^. /a.  of  Gabriel  Jones. 
Raniioiph  counts-  \  which  we  promise  to  pay  him  one-fourth  the  amount 
we  can  collect  on  said  ji.  fa.  in  Jos.  T.  Jones'  nates  and  j!./a.,  so  far  as 
they  are  worth  ;  the  balance  to  be  paJd  in  John  Slandley's  paper,  or  otbei 
notes  as  good.  Ifsaid /./a.  should  not  answer  the  purpose  for  which  w? 
have  received  it,  we  are  to  retoro  it  to  Mr.  Jones,  and  lake  up  this  obli- 
gation. (Signed) 

"Jahbs  Bdci 
"  John  Dili. 
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It  having  been  previously  proven,  and  admitted,  that  said  instrument  re- 
ferred to  the  fi.  fa,  upon  which,  by  the  testimony  in  behalf  of  the  defend- 
ant in  error,  it  appeared  the  money  had  and  received  by  the  plaintiflb  in 
error,  and  for  which  they  were  sued  in  this  action,  had  been  collected, 
and  that  it  was  the  receipt  given  for  said  Ji,  fa,  which  was  objected  to  ; 
and  the  court  below  sustained  the  objection,  and  rejected  the  instrument. 

Upon  the  trial, the  special  jury — the  case  being  on  the  ap])ea] — rendered 
a  verdict  against  the  plaintifis  in  error  ;  whereupon  they  moved  the  court 
below,  and  obtained  a  rule  nisi  for  a  new  trial,  returnable  to  the  then  next 
term  of  Early  Superior  Court,  requiring  the  defendant  in  error  to  show 
cause  why  a  new  trial  should  not  be  granted,  on  the  ground  that  the  court 
below  rejected  the  instrument  so  tendered  in  evidence,  on  the  trial,  in  behalf 
of  the  plaintiffs  in  error,  as  aforesaid. 

At  the  April  Term,  1846,  of  the  Superior  Court  of  said  county  of  Early, 
the  rule  nisi  for  a  new  trial  came  on  to  be  heard,  before  Judge  Warren ; 
and,  after  argument,  the  court  below  overruled  the  rule  nisiy  refusing  to 
grant  any  new  trial  in  said  case ;  to  which  decision  of  the  court  below  the 
plaintiffs  in  error  excepted  ;  and  assigned  for  error,  that  the  court  refused 
to  permit  the  plaintifli  in  error,  under  the  general  issue,  in  the  said  suit 
against  them,  to  introduce  iq  evidence  the  instrument  aforesaid,  to  resist 
the  right  of  the  defendant  in  error,  who  was  plaintiff  below,  to  sue  and 
recover  for  money  had  and  received. 

William  Taylor  and  David  Kiddoo,  for  the  plaintiffs  in  error,  cited 
1  CkUty's  Fh  475  to  479  ;  2  Saunders  on  PL  and  Ev,  120 j  721, 722  ;  2 
(S/aritte  on  Ev.  127, 128. 

Isaac  E.  Bower,  for  defendant  in  error. 

By  the  Court — Lumpkin,  Judge. 

The  single  point  presented  in  this  case  is,  whether  the  special  agree- 
ment entered  into  by  the  plaintiffs  in  error  with  Jones  could  be  given  in 
evidence  by  them,  under  the  plea  of  non  assumpsit^  to  screen  them  from 
accounting  for  the  money  collected  by  them  on  ihefi,fa.y  at  the  instance 
of  Jones,  against  Britt  and  Cheshire. 

That  this  could  be  done  in  England,  and  in  those  States  where  their 
pleadings  are  regulated  by  the  common  law,  there  can  be  no  doubt ;  for 
there  the  general  issue  (t.  f .,  that  the  defendant  did  not  promise  in  manner 
and  form  alleged  by  the  plaintiff,)  puts  in  issue  not  only  the  receipt,  by  the 
defendant,  of  the  money  claimed  by  the  plaintiff,  but  also  the  existence  of 
all  those  facts  which  make  his  receipt  of  it  a  receipt  to  the  use  of  the  plain- 
tiff. But  this  is  not  admissible  under  our  judiciary,  which  requires  the  an- 
swer of  the  defendant  to  be  in  writing,  signed  by  the  party,  or  the  attor- 
ney, and  to  set  forth  plainly^  fully,  and  distinctly  j  the  cause  of  defence.  The 
plaintiff,  if  thus  put  on  his  guard,  might  show  that  this  paper  was  obtained 
by  duress. 

This  case  comes  fully  within  the  principle  of/.  Johnson  and  E,  J,  Blacky 
▼s.  Ndl  Ballingallj  decided  by  this  court  in  May,  1846,  at  Milledgeville. 
(Jiitep.  68.) 
'  Jfttdgment  aflSrmed. 

17 


258  SUPREME  COURT  OF  GFX)RGIA, 

RaeUey  v».  8«Bd«n  et  tL 


No.  39. — Jonas  Rackley,  plaintiff  in  error  vs.  Thomas  Sandebs 
and  Wright  Sanders,  defendants  in  error. 

In  a  Buit  agaioBt  the  security  alone,  the  principal  is  interested  to  the  extent  of  the 
coats,  and  therefore  is  not  a  competent  wiines$  {or  the  security,  unless  released  from 
liability  as  to  aueh  costs. 

This  was  an  action  of  debt,  brought  by  the  plaintiff  in  error  against  the 
defendants  in  error,  who  were  liable  as  partners,  under  the  style  of  T.  & 
W.Sanders,  upon  a  joint  and  several  promissory  note  for  $1,115  76,  made 
by  one  Wiley  Pearce  and  the  defendants,  he  being  principal  and  they 
only  securities  upon  the  contract  upon  which  the  note  was  given.  The 
note  was  given  on  the  26th  day  of  January,  1S42,  and  due  on  the  1st 
day  of  January  ensuing. 

The  defendants  pleaded  usury  in  the  contract  between  their  principal, 
Wiley  Pearce,  and  the  plaintiff  in  error. 

The  suit  was  brought  in  the  Superior  Court  of  the  county  of  Decatur, 
and  in  that  court,  at  the  June  Term,  1846,  the  same  was  tried  before 
Judge  Warren,  upon  the  issue  made  upon  said  plea  of  usury,  when  the 
said  Wiley  Pearce,  the  principal,  who  was  not  sued  in  this  action,  was 
offered  by  the  defendants  as  a  witness  to  prove  the  usury.  The  counsel 
for  the  plaintiff  objected  to  the  competency  of  the  witness,  on  the  ground 
of  his  being  the  principal  in  said  note,  and  therefore  liable  to  the  defend* 
ants  for  the  costs  of  the  suit,  and  interested  in  preventing  a  recoveiy : 
Which  objection  was  overruled  by  the  court,  and  the  witness  was  admit- 
ted and  sworn :  To  this  decision  the  plaintifi^  in  error  excepted ;  and  as- 
signed for  error  that  the  court  erred  in  admitting  said  witness,  he  being 
interested,  to  the  extent  of  the  costs,  in  behalf  of  the  defendants,  by 
whom  he  had  been  introduced,  and  had  not  been  released  by  them  from 
said  liability. 

John  P.  G aulden,  for  the  plaintiff  in  error  ex  partCj  the  defendants  in 
error  having  failed  to  appear,  either  in  person  or  by  counsel,  to  join  issue 
on  the  assignment  of  error,  relied  upon  the  following  authorities: — 1 
CrreenleaPs  Ev.  458,  464,  465,  referring  to  Toumsettd  vs.  Downing j  5 
East  J  565,  567  ;  note  to  1  Greenkafs  Ev.  467,  referring  to  7  Taunt.  153 ; 
also  to  M.  8f  Rdnnsonj  302  ;  Johns.  Rep.  Butler  vs.  Warren,  57  ;  1 
Greenkafs  Ev.  471,  and  no/e  top.  470;  2  Greenkafs  Rep.  199;  16 
Johns.  Rep.  70 ;  14  East^  565. 

By  the  Court — Warner,  Judge. 

This  was  an  action  brought  on  a  promissory  note,  made  by  Wiley  Pearce, 
as  principal,  and  the  defendants  as  his  securities.  Pearce  was  not  sued 
in  this  action.  The  defendants  relied  on  the  plea  of  usury  as  their  de* 
fence,  and  at  the  trial,  offered  Wiley  Pearce,  the  principal  mak^r  of  the 
note,  as  a  witness  to  prove  the  usury.  An  objenion  was  made  to  the 
competency  of  his  testimony,  on  the  ground  he  was  interested  in  the 

■^nt  of  the  suit,  which  objection  was  overruled  by  the  court,  and  f 
ess  examined  :  and  the  only  question  presented  for  ourconsj< 


AMERICUS.  JULY  TERM,  1846.  259 

Smith  vs.  Kenhaw. 


• 


is,  the  competency  of  the  witness. — We  are  of  the  opinion  the  witness 
was  incompetent  for  the  defendants,  without  a  release  as  to  die  costs  of 
the  suit,  they  being  his  sureties  only. — 1  Crreenlea/^s  Ev.  465,  section 
395 ;  Tawnsend  vs.  Vowmng,  14  East^  566 ;  2  Greenleapa  Ev,  167,  section 
203  ;  Huhhly  vs.  Brown^  16  John.  Rep.  70 ;  Edmona  vs.  Zotoe,  15  Eng- 
Kah  Common  Law  Rep,  250 ;  Hall  vs.  Cecily  19  Com,  Law  Rep,  47. 
The  judgment  of  the  court  below  must  therefore  be  reversed,  and  a  new 
trial  granted. 


No.  40. — Mariah  L.  Smith,  plaintiff  in  error,  vs.  Joseph  6. 

KershaW;  defendant  in  error. 

A  plaintiffin  trover  for  certain  slaves,  required  bail,  under  the  second  section  of  the 
act  of  1S21,  entitled  **  An  act  to  quiet  and  protect  the  possession  of  personal  pro- 
perty, and  to  prevent  the  taking  possession  thereof  by  fraud  or  violence."  The 
defendant  was  arrested,  and  the  slaves  seized  by  the  sheriff  under  the  process,  and 
being  unable  to  give  security  under  the  act,  the  plaintiff  thereupon  gave  security 
under  another  provision  of  the  same  act,  and  received  from  the  sheriff  the  po^ession 
of  the  slaves' sued  for,  and  afterwards,  and  without  any  trial,  dismissed  nls  action 
of  trover,  still  retaining  the  possession  of  the  slaves  thus  obtained.  The  defendant 
then  sued  the  former  plaintiff  in  trover  for  the  same  slaves,  and  insisted  that  his 
possession*  obtained  as  aforesaid,  was  tortious  i 

Held,  that  said  possession  was  not  tortious,  but  was  a  lawfully  acquired  possession, 
under  and  in  pursuance  of  the  above-recited  act 

This  was  an  action  of  trover  and  conversion,  for  the  recovenr  of  cer- 
tain slaves^  at  the  instance  of  the  plaintiff  in  error,  against  the  defendant 
in  error,  tried  before  Judge  Hill,  presiding  in  the  Superior  Court  of  Mus- 
cogee county,  at  May  Terni,  1846. 

The  evidence  disclosed  in  the  record,  and  the  point  made  and  deter- 
mined, bein^  set  forth  in  the  opinion  delivered  by  the  Supreme  Court,  are 
^omitted  in  tnis  place.  The  reader  is  referred  to  that  opinion  for  the 
proper  information  in  this  regard. 

Joseph  Sturoes,  for  the  plaintiff*. 

HiNEs  Holt,  for  the  defendant. 

Hei'Rt  L.  BEiTNiifG,  in  conclusion,  for  plaintiff. 

Hy  ihe  Court — Nisbet,  Judge. 

The  recj(d  in  this  case  furnishes  no  evidence  whatever,  except  as  to 
a  single  point.     This  omission  is  fatal  to  all  the  points  taken  in  the  bill  of 
exceptions,  except  that  one.     This  court  will  not  entertain  a  writ  o^ 
error  a)H>n  points  which,  so  far  as  the  record  discloses  the  testtmo 
do  not  spring  out  of  the  evidence  or  the  pleadings.     The  certifir 
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Lhe  judge,  declares  that  the  bill  of  exceplk 
ace  compelled  to  infer,  judicially — it  eontai 

whole  of  the  evideiice.  If  that  be  so,  theo  oeilber  the  plesdiags  hoc 
the  evidence  authorized  the  counsel  for  the  plaintiff  in  erroc  to  askthe 
court  below  to  charge  as  he  did  request  it  to  charge.  The  points  made 
in  that  request,  and  now  made  befoce  this  court,  appear  not  lo  grow  out 
of  any  pleadings,  or  out  of  any  evidence  in  the  case,  but  on  abstract  ques- 
tions of  law,  arbitrarily  presented — all,  we  mean  to  say,  except  one. 
We  are  furnished  with  a  tcanscript  of  testimony,  which,  we  are  told  by  ' 
counsel,  was  had  in  the  case;  that  we  cannot  regard,  in  any  form  or  in 
any  degree.  We  cannot  lake  cognizance  of  any  testimony  whatever  that 
is  not  certified  to  us  according  to  law.  The  statute  organizing  this  court 
enacts:  "Said  Supreme  Court  shall  hear  and  determine  upon  matien 
contained  in  the  transcript  of  the  record  of  the  cause,  and  not  otherwise." 
—Act  of  lOfA  Dec,  1845,  sec.  4.  So,  also,  the  ISth  rale  of  this  court 
decrees  that:  "'No  cause  shall  be  heard  until  a  complete  record  shall  be 
Hied,  containing  in  itself,  without  references,  aliunie^  all  the  papers,  exhi- 
bits, depositions,  and  other  proceedings,  which  are  necessary  to  the  hearing 
in  this  court."  The  4th  role  requires,  in  very  express  terms,  that  "a  brief 
of  the  ocal,and  a  copy  of  the  written  evidence,  adduced  in  the  couct  below, 
shall  be  embodied  in  the  bill  of  exceptions,  and  shall  constitute  a  part  of  the 
same."  We  are  precluded,  both  by  the  law  and  our  own  rules,  from  enter- 
taining any  of  the  points  presented  in  this  cause,except  one,  which  seems 
vaguely  enough,  it  is  true,  authorized  by  the  record,  as  it  is  exhibited  to 
this  court. 

It  is  stated  in  the  bill,  "  that  the  court  was  requested,  by  counsel  for 
plaintilT,  to  charge  the  jury,  that  the  defendant,  having  sued  out  an  action 
of  trover,  and  the  property,  the  subject  matter  of  this  suit,  being  deliver- 
ed to  the  defendant;  the  plairltifr  now,  being  defendant  then,  being  una- 
ble to  give  security  for  Ihe  forthcoming  of  the  same  ;  nnd  the  suit  thereon 
having  been  dismissed  by  the  plaintiff*  without  trial ;  that  such  possession 
was  tortious,  which  the  court  refused  to  do." 

Upon  this  refusal,  the  plaintiff  in  error  makes  assignment  of  error. 
The  question  is,  was  the  possession  of  the  property,  under  the  circum- 
stances detailed  in  the  bill  tortious.'  We  think  it  was  not,  and  that  the 
court  committed  no  error  in  declining  to  instruct  the  jury  that  it  wts. 

It  seems  that  the  defendant  in  the  suit  below  had  brought  an  action 
of  trover,  for  the  slaves  in  controversy,  against  the  plaintiff  below,  aitd 
required  bail,  according  to  the  act  of  25th  December,  1621.'~/'rince,449. 
And  the  defendant  in  that  suit,  being  unable  to  give  the  security  required 
by  the  law,  the  negroes  were  delivered  to  the  plaintiff  in  that  suit,  accord- 
ing to  the  provisions  of  the  same  law ;  he  first  giving  bond  and  security 
for  the  fortncoming  of  the  negroes,  to  answer  such  judgment,  executioD, 
or  decree,  as  may  be  afterward  had  in  the  case.     Thus  acquiring  posses- 
sion, the  action  of  trover  was  dismissed.     Then  it  was  that  the  defendant 
in  the  fu^t  suit  brought  her  action  against  the  plaintiff  in  the  first  suit  for 
the  same  negroes;  and  it  was  upon  the  trial  of  this  action  that  the  pos- 
">ssion,  acquired,  as  detailed,  under  the  act  of  1821,  was  cAiimed  to  be 
•ous,  and  the  court  requested  to  instruct  Ihe  jury  accordingly.     T^tt 
ssion,  certaitily,  was  not  tortious  ;  it  was  not  contrary  to  Iaw,r 
^ed  by  the  act  of  1821,  and  in  strict  conformity -with  its  p      * 
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By  that  act,  in  case  the  defendant  refuses  to  give  the  security  which  it 
requires,  the  sheriff  is  directed  to  deliver  the  property  sued  for  to  the  plain- 
tiff, he  first  giving  bond  and  security  to  have  it  forthcoming  to  answer  the 
judgment,  execution  or  decree  of  the  court.  The  possession  was,  the^, 
in  this  case,  authorized  by  law,  and  acquired  by  legal  process.  Moreover, 
the  bond  and  security  is  intended  to  secure  the  forthcoming  of  the  property, 
to  answer  the  judgment  of  the  court  in  this  very  case,  if  there  should  be 
one,  in  fa?or  of  the  plaintiff.  How,  then,  can  it  be  tortious  ?  The  con* 
version,  to  maintain  trover,  must  be  wrongful.  There  are  numerous  cases 
in  the  books  establishing  the  doctrine,  that  possession  acquired  fairly  un« 
der  legal  process,  is  not  a  wrongful  conversion. — See  WheatonU  Sehoyn^ 
1390  and  1396.  If  the  taking  be  such  as  will  subject  the  wrong-doer  to  an 
action  of  trespass,  it  is  a  wrongful  conversion,  and  trover  is  a  concurrent 
remedy.— jSawikfer*  on  PUa,  and  Evi.  880;  3  Wits.  336;  Wi/fes,  55  ; 
B.  jy,  p.  44.  It  surely  cannot  be  maintained  that,  in  this  case,  the  de- 
fendant would  be  liable  for  a  trespass.  We  do  not  mean  to  say,  however, 
that,  in  the  case  before  the  court,  trover  will  not  lie.  The  statute  of  '21 
makes  the  possession,  which  it  allows,  amenable  to  the  title,  when  estab- 
lished. We  only  decide  that  the  court  below  committed  no  error  in  declin- 
ing to  charge  the  jury  that  the  possession  was  tortious.  We  affirm  the 
judgment  below  upon  this  point,  and  dismiss  the  writ  of  error  as  to  all 
the  rest. 


N. 


No.  41. — ^Wm.  Mahaffet,  plaintiflT  in  error,  w.  Hehky  C  Petty 

et  al.y  defendants  in  error. 

A  hritf  history  of  the  action  of  Assumpsit. 


A»9ump$U  lies  concurrently  with  debt — each  in  a  very  compendioui  form— on  con- 
tracts, express  or  implied,  for  remuneration  for  personal  services,  as  well  as  for  all 
the  usual  money  demands. 

Different  counts  may  be  joined  in  all  cases  where  the  same  plea  applies  and  the 
9ame  Judgment  can  be  rendered,  and  in  some  where  different  pleas  are  put  in ; 
proTided  the  same  judgment  may  be  rendered  on  all  the  counts,  ' 

Simpk  and  short  precedents  in  Debt  and  Assumpsit. 

By  the  Court — Lumpkin,  Judge. 

The  plaintiff  filed  the  following  dedaration  against  the  defendants,  in 
the  above  case : 

Jfcft^S^c^y.  ]    To  the  Honorable  Inferior  Court  of  said  county. 

The  petition  of  William  Mahaflfey  shows,  that  Henry  C.  Petty,  Pb 
A  Ciaytan,  Robert  A.  Ware,  William  Bilbro  and  John  Bilbro,  as  c- 
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nen,  and  all  of  said  county,  owe  to,  and  unjustly  4^tain  from,  your 
petitioner,  the  sum  of  eight  hundred  and  nineteen  dollars  and  eighty-fire 
cents,  as  principal,  besides  interest  thereon,  at  eight  per  cent.  peraQDom, 
and  besides  thirty-four  dollars  and  eighty-one  cents  as  costs  of  suit.    For 
that  whereas,  at  the  Superior  Court  of  Franklin  county,  in  Apalachicola  dis- 
trict, of  the  Territory  of  Florida,  begun  and  held  in  the  city  of  Apalacld- 
cola  aforesaid,  in  the  district  aforesaid,  heretofore,  to  wit,  on  the  four- 
teenth day  of  April,  in  the  year  of  our  Lord  eighteen  hundred  and  forty- 
one,  before  the  Honorable  Samuel  W.  Carmack,  the  judge  of  said  court; 
your  petitioner,  by  the  consideration  and  judgment  of  said  court,  recover- 
ed against  said  defendants  the  sum  of  eight  hundred  and  nineteen  doWars 
and  eighty-five  cents,  which  was  adjudged  to  him  for  his  damages,  aod 
also  recovered  against  said  defendants  his  costs  by  him  about  his  suitm 
that  behalf  expended  ;  and  your  petitioner  says  that  his  said  costs  were 
the  sum  of  thirty-four  dollars  and  eighty-one  cents ;  whereof  said  de- 
fendants were  convicted  as  by  the  record  and  proceedings  thereof,  still  re- 
maining in  said  court,  before  the  judge  thereof,  at  the  city  of  Apalachi- 
cola aforesaid,  more  fully  appears ;  whereby  an  action  has  accrued  to 
your  petitioner,  to  demand  and  have  of  and  from  said  defendants,  said 
sum  of  eight  hundred  and  nineteen  dollars  and  eiehty-five  cents,  besides 
interest  thereon  at  eight  per  cent,  per  annum,  from  the  day  and  year 
aforesaid,  and  also  said  sum  of  thirty-four  dollars  and  eighty-one  centi. 
And  your  petitioner  further  shows,  that  said  defendants  are  indebted  to 
your  petitioner  in  another  sum  of  thirty-three  hundred  dollars.     For  that 
whereas,  heretofore,  to  wit,  on  the  twenty-third  day  of  February,  eighteen 
hundred  and  thirty-nine,  in  consideration  that  your  petitioner  would  act 
and  serve  as  engineer  of  and  on  board  the  steamer  Alabama,  running  oo 
and  navigating  Chattahoochy  river,  the  said  defendant  agreed  and  po- 
mised  him  to  pay  him  for  his  services  as  such  engineer,  at  and  after  the 
rate  of  two  hundred  dollars  a  month,  for  and  during  the  time  your  peti- 
tioner  should  so  serve ;  and  your  petitioner  says  that  he  did  so  serve  said 
defendants  as  engineer  of  and  on  board  said  steamer  for  a  long  space,  to 
wit,  from  the  day  and  year  last  aforesaid,  until  the  fifteenth  day  of  Aprils 
eighteen  hundred  and  forty.     By  means  whereof  said  defendai^ts  became 
liable  to  pay  to  your  petitioner,  said  first  (in  this  count)  mentioned  sum  of 
money,  to  wit,  on  the  day  and  year  last  aforesaid.     Yet  said  defendanti, 
although  often  requested  so  to  do,  did  not,  nor  would,  pay  said  sum  of 
money,  or  any  part  thereof,  to  your  petitioner,  but  have  hitherto  wholly 
fitiled  and  neglected  so  to  do ;  whereby  an  action  has  accrued  to  your 
petitioner,  to  have  and  demand  from  said  defendants  said  last-mentiooed 
sum  of  money.   And  for  that  whereas,  said  defendants,  heretofore,  to  wit, 
on  the  day  and  year  last  aforesaid,  was  indebted  to  your  petitioner  in  ooe 
other  sum  of  thirty-three  hundred  dollars,  for  the  wage's  of  your  peti- 
tioner before  that  time,  and  then  due,  and  payable  from  said  defendants  to 
your  petitioner,  for  the  service  of  your  petitioner  by  him  before  that  time 
done  and  performed  as  an  engineer  of  and  on  board  of  a  certain  steamer  of 
said  defendants,  called  the  Alabama,  and  for  said  defendants,  and  on  their 
retainer,  and  to  be  paid  by  said  defendants  to  your  petitioner,  when  tbey 
should  be  thereunto  afterwards  requested.     Whereby,  and  by  reason  of 
id  last-mentioned  sum  of  money  being  wholly  unpaid,  an  action  lias  ac- 
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craed  to  your  peiitioner  to  have  and  demand  from  said  de&ndaots  said 
last-mentioned  sum  of  money. 

And  for  that,  whereas,  heretofore,  to  wit :  on  the  first  day  of  Novem* 
ber,  in  the  year  aforesaid,  in  consideration  that  your  petitioner  would  act 
and  serve  as  engineer  of,  for,  and  on  board  of  said  steamer  Alabama,  ply- 
ing on  and  navigating  said  river  Chattahoochy ;  they,  the  said  defend- 
ants, promised  him  to  pay  him  for  his  services  as  such  engineer,  at  and 
after  the  rate  of  two  hundred  dollars  yyer  month,  for  and  during  the  boat- 
ing season,  then  immediately  ensuing ;  that  is  to  say,  from  the  said  first 
day  of  November,  until  the  middle  of  the  Spring  of  the  year  next  follow- 
ing ;  and  your  petitioner  says  that  he  did  act  and  serve  as  engineer  of, 
for,  and  on  board  of  said  steamer  Alabama,  plying  on  and  navigating  said 
river,  for  a  long  space  of  time,  1o  ^it :  during  said  boating  season,  that  is 
to  say,  from  said  first  day  of  November,  in  the  year  eighteen  hundred 
and  thirty-nine  aforesaid,  until  the  fifteenth  day  of  April,  in  the  year  next 
thereafter.  By  means  whereof  said  defendants  became  liable  to  pay  to 
your  petitioner  said  last-mentioned  sum  of  money,  to  wit :  on  the  day 
and  year  last  aforesaid.  Yet  said  defendants,  althoufih  often  requested 
so  to  do,  did  not,  nor  would  pay  to  your  petitioner  said  sum  of  money,  or 
any  part  thereof,  but  have  hitherto  wholly  failed  and  neglected  so  to  do. 
And  whereas,  also,  the  said  defendants,  to  wit :  on  the  said  fifteenth  day  of 
April,  in  the  year  eighteen  hundred  and  forty,  were  indebted  to  your  peti- 
tioner, in  the  further  sum  of  thirty-three  hundred  dollars,  for  the  work  and 
labor,  care  and  diligence  of  your  petitioner,  by  him  before  that  time  done 
and  performed,  and  bestowed  in  and  about  the  business  of  the  defendants, 
and  for  them,  and  at  their  special  instance  and  request,  and  also,  for  di- 
vers materials,  and  other  necessary  things,  by  your  said  petitioner  found, 
provided,  used  and  applied,  in  and  about  that  work  and  labor,  for  said 
defendants,  and  at  their  special  instance  and  request,  and  to  be  paid  to 
your  petitioner,  when  they  should  be  thereunto  afterwards  requested : 
Whereby,  and  by  means  of  said  last-mentioned  sum  of  money  being  and 
remaining  wholly  unpaid,  an  action  hath  accrued  to  your  petitioner,  to 
have  and  demand  of  said  defendants  said  last-mentioned  sum  of  money. 
Yet  said  defendants,  although  often  requested  so  to  do,  have  not  paid 
your  petitioner  said  sum  or  sums  of  money,  above  demanded,  or  every  or 
either  of  them,  or  any  part  thereof,  but  to  do  so  have  wholly  refused 
and  failed,  and  still  fail  and  refuse,  to  the  damage  of  your  petitioner,  four 
thousand  dollars ;  and,  therefore,  he  brings  suit,  and  prays  process  may 
issue,  requiring  said  defendants  to  be  and  appear  at  the  next  Inferior 
Conrt,  to  be  held  in  and  for  said  county,  then  and  there  to  answer  your 
petitioner  in  an  action  of  debt. 

JoN£8,  Benning,  and  Jones,  PlaintifPs  Attorneys. 

The  defendants  to  this  action  pleaded  the  general  issue,  that  they  were 
not  indebted.  Sic,  and  payment.  Upon  the  appeal  trial,  a  verdict  was 
found  for  the  plaintiff  for  $520  07  principal,  $211  interest,  and  cost  of 
suit.  Counsel  for  defendants  moved  an  arvest  of  judgment  upon  the  fol- 
lowing grounds,  to  wit : 

1st.  Because  the  plaintiff's  declaration  contained  counts  in  debt  and 
counts  in  assumpsit ;  which  could  not  be  joined  in  the  same  action. 

dd.  Because  said  verdict,  if  found  upon  the  counts  in  assumpsit 
either  of  them,  ia  increased  by  the  finding  of  interest. 
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3d.  Because  h  does  dol  appear  upon  whicli  of  said  couDts — the  conat 
in  debt  or  the  count  in  assumpsit — the  said  verdict  was  readered. 

4tb.  Because  said  verdict  is  found  and  reudered  against  all  of  Hid  de- 
fendants, whea  the  record  uf  said  case  sbows  service  only  as  to  a  part  oC 
them. 

This  motion  was  argued  liefore  Judge  Dougherty,  iu  May,  1S46,  when 
it  was  adjudged  bjf  him,  that  the  same  be  sustained  on  tbe  gionnd  of  the 
mUjoinder  of  incongruous  counts  in  tbe  writ,  and  a  new  trial  was  directed. 
To  tbis  decision  the  plaintiS*,  by  his  counsel,  excepted  ;  and  we  are  tske<l 
to  reverse  it,  as  erroneous  in  law. 

The  molioD  below  was  no  doubt  well  taken,  provided  the  facts  womot- 
ed  it.  Care  should  be  taken  by  the  pleader  not  to  insert  any  counts  ibit 
cannot  be  joined  in  the  same  action;  and  a  misjoinder  will  be  good 
ground  for  a  general  demurrer  or  an  arrest  of  jud"™""*""  «  ""♦  ntrma.— 
2  Bos.  Sf  Pul.  424  ;  4  Term  Rep.  34. 

The  general  rule  to  be  deduced  from  the  au 

of  action  may  be  joined  together  is,  that  whe 

pleaded,  and  the  tame  jadgment  given  on  all  th< 

le  cotm/s  are  of  tbe  ia«i«  nolure.  an 

n  them  all,  though  the  pleas  be  dil 

s  and  simple  conlract — they  may  be 

lep.  276,  277 ;  Bac.  Abr.   tit.  Act. 

;  1  ChU.  Plead.  180 :   Ttdd.  Pro. 

618 ;  3  Smith,  U4 ;)  or  assumpsit  i 

ort,  cannot    be    joined. — 1  T.  Rep. 

i;  3B.  if  A.  208.     Nor  assumpsit 

;  I  Salk.  10  ;  3  Wila.  354 ;  6  Eail, 

with  detinue.— WiV/es,  118. 

no  difficulty  in  the  present  case  in  re 

lese  counts-     The  first  is  upon  a  jud( 

second  is  upon  aa  agreemeut  to  pay 

».,  .  .uuMlh  for  his  services,  as  engineer  in  th< 

specified  period.     The  third  is  the  same  as  th 

lion  that  the  period  of  service  was  to  be  durinj 

Tbefoarlh  is  far  wages  due  the  plaintifi*,  for  ser 

ants  as  engineer,  and  on  their  retainer;  am 

labor,  care  and  diligence,  done  and  hestowed 

defeodauts  at  their  request,  and  also  for  divers 

sary  things  found  and  provided  at  their  reques 

remaining  counts,  after  Ihe  first,  are  for  monei 

vices  of  tbe  plainti0,  rendered  the  defendanti 

them. 

The  objection  is,  that  this  cannot  be  done,  u 

ID  debt,  where  tbe  judgment  must  be  for  wumej 

where  tbe  recovery  is  in  damages.     Upon  a 

writ,  we  hold  that  there  is  no  count  in  it  in  a 

separates  debt  and  assumptit  is  so  very  attenual 

very  easy  to  fix  and  define  it  clearljr.     One  thi 

-:  that  the  pleader,  with  an  accurate  perce 

ititutes  assumptit,  hat  itudioutli/  avoided  U. 

torm  <jf  action  for  money  demands ;  and  ai 
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iatroduced  as  a  remedy  to  recover  money,  uatil  the  latter  end  of  the  reign 
of  JEUzabeth  or  the  beginning  of  that  of  Jcmtiy  her  successor.  It  is 
asserted  that  Slade's  case,  in  4  Coke^  is  the  first  to  be  found,  where  the 
Court  of  King's  Bench  held  tlyit  anwnpsit  would  lie  concurrently  with 
debt  J  for  the  recovery  of  money.  Since  that  time,  it  has  crept  into  such 
general  use,  grown  into  such  favor,  that  the  profession  begin  now  to  con- 
clude that  debt  will  not  lie  in  cases  where,  until  the  beginning  of  the 
seventeenth  century,  it  was  considered  the  only  remedy. 

Elementary  writers,  who  treat  of  the  different  forms  of  actions,  state 
that  debt  is  by  far  the  most  extensive  of  those  ex  contractu.  Judge 
Blackstone,  in  his  Commentaries,  says,  that  to  maintain  debt,  the  sum 
must  be  certain  ;  and  if  there  be  no  nettled  affioun/,  aasvaapsit  and  not  debt 
is  the  remedy.  But  such,  I  apprehend,  is  much  too  limited  a  view  of  this 
action.  The  better  and  more  modern  opinion  is,  that  debt  will  lie  on  all 
the  contracts,  express  or  implied,  arising  out  of  the  ordinary  transactions 
of  life.  Lord  Mansfield,  in  Walkn  vs.  WiUon^  {Douglas j  6)  says: 
'^  Debt  may  be  brought  for  a  sum  capable  of  being  ascertained,  though 
not  ascertained  at  the  time  of  the  action  brought."  And  Justice  Buller, 
in  the  same  case,  observes :  '^  that  all  the  old  cases  show  that  whenever 
indebitaius  aasumpsU  is  maintainable,  debt  also  is.  Till  Slade's  case,  a 
notion,"  he  says,  ^'  prevailed,  that  on  a  simple  contract  for  a  sum  certain, 
the  action  must  be  debt ;  but  it  was  held,  in  that  case,  that  the  plaintiff  had 
his  election,  either  to  bring  assumpsit  or  debt.  By  the  arguments  in  Vaughan, 
(101,)  it  seems,"  continued  the  learned  Judge,  ^Uhat  the  doctrine 
of  Slade's  case  was  not  approved  of  at  first ;  and  from  the  manner  in 
which  the  statute  of  3  Jac.  1  c.  8  was  penned,  it  is  probable  the  action  of 
assumpsit  was  not  then  much  in  use  in  such  cases.  Afterwards,  how- 
ever, it  became  very  general." 

Debt  and  assumpsit  lie  concurrently,  and  each  in  a  very  succinct  form, 
for  remuneration^  for  personal  se^vicCy  and  for  all  the  usual  money  demands. 
As  I  remarked  before,  whether  the  writ  be  actually  in  one  form  or  the 
other,  is  sometimes  not  only  vexata^  but  vexcUissima  questio.  If  I  were 
asked  to  describe  the  hair-line  boundary  which  separates  the  two,  I  should 
find  it  difficult  to  do  it.  The  very  thing  which  constitutes  the  essence  of 
assumpsit,  (t.  e,  the  super  se  assumpsit y)  it  is  supposed  may  be  omitted, 
without  prejudice  to  the  action.  It  is  this  part  of  the  writ  which,  taken 
from  the  forms  when  pleadings  were  in  Latin,  gives  it  its  name,  super  se 
assumpsit  et  promisU  :  that  is,  the  defendant  undertook,  or  more  literally, 
took  upon  himself y  and  promised.  Strike  this  out,  and  there  is  scarcely  a 
distinctive  feature  of  the  action  left. 

The  following  are  simple  and  compendious  forms  in  assumpsit  and 
debt :  "  For  that  whereas,  heretofore,  to  wit :  on  the ,  the  defend- 
ant was  indebted  to  your  petitioner  two  hundred  dollars,  for  services  as 
an  engineer  on  a  steamboat,  then  rendered  by  your  petitioner,  to  the  said 
defendant,  as  will  appear  by  the  annexed  bill  of  particulars,  and  at  his 
request.'  And  afterwards  the  said  defendant,  in  consideration  of  the 
premises,  then  promised  your  petitioner  to  pay  him  the  said  sum  of  money 
on  request."'                                         "^ 

"  For  that,  heretofore  to  wit,  on  the ,  the  defendant  was  v 

debled  to  your  petitioner  two  hundred  dollars  for  Services  as  an  engior 
oa  *  itaamboat,  then  rendered  by  your  petitioner  to  the  said  defend^ 
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will  appear  by  the.  anaexed  bill  of  particulars,  and  at  hia  request,  to  be 
paid  for  Ly  the  defeodant  to  your  petitioner  oar  equest ;  whereby,  and  by 
reason  of  the  DOD-payment  thereof,  an  action  batn  accrued  to  your  peti- 
tioner to  have  and  demand  the  said  snni  of  two  hundred  dollars.'' 

Here  it  will  be  perceived  thai  the  shade  of  difference  is  so  slight,  tbst 
it  would  perplex  the  tno)"!  dextrous  drafUman  to  say  which  was  deb, 
and  which  atsumpnl ;  and  yet  these  precedents  will  abide  the  roost  search- 
ing scrutioy.  Had  the  declaration  been  demurred  to  on  the  ground  thai, 
under  the  judiciary  of  J7»9,  the  common  counts  could  not  be  recovered  oa, 
il  would  have  been  a  very  different  thing.  Lord  Holt  is  reported  to  hsTt 
said,  that  he  was  a  bold  man  who  first  ventured  on  these  general  counts. 
But  thb  attempt  evidences,  certainly,  a  much  more  striking  display  of 
courage  under  our  judidarg.  But  no  objection  was  taken  to  the  suit  od 
that  account. 

Holding,  then,  as  we  do,  that  all  the  counts  in  the  declaration  are  io 
debt,  there  would  seem  to  be  no  defect  in  the  verdict  of  the  jury.  Wett 
it  otherwise,  the  motion  in  arrest  of  judgmeut  was  sustained  on  the  BJngie 
ground  of  the  misjoinder  of  incongruous  conols.  We  are  left  to  infer, 
therefore,  from  the  record,  that  the  other  grounds  were  overruled.  At 
any  rate,  if  the  court  below  expressed  no  opinion  upon  them,  we  have  do 
right  to  do  so. 

Judgment  reversed. 


No.  42. — James  S.  Watson  aod  William  C.  Watsom,  perprodutt* 
amif  plaintiffs  in  error,  vs.  John  H.  Watsou  and  B.  W.  WalxWi 
executors  of  James  C.  Watson,  deceased,  d  al.,  defendants  in       I 
error.  i 

Tho  estalp  ot »  guardian,  who  diei  chargeable  to  hii  wardi,  ii  liable  and  bound  (bin-  I 
for,  before  anj  other  debt,  though  such  other  debt  ma^  have  been  prosecuted  to  jndg-  I 
mcnt  againit  the  guardian,  in  bia  lifetime. 

This  was  a  bill  in  equity,  filed  by  the  plainlifis,  by  their  next  {rienJ. 
tton,  in  Musct^ee  Superior  Court,  against  Watson  and 
uiors  of  James  C.  Watson,  deceased,  and  divers  others,  who 
It  creditors  of  said  deceased.  The  bill  sets  forth  that  tbe  | 
are  the  minor  children  of  William  C.  Watson,  deceasedi 
Watson,thedefendants'testator  was,  about  the  6tb  of  March. 
Court  of  Ordinary  of  Muscogee,  duly  appointed  the  guaidiui 
inanls,  and  as  such  he  took  possession  of  their  estate  ;  ib*^ 
Watson,  guardian,  as  aforesaid,  in  pursuance  of  leave  by 
;  of  ordinary,  on  the  1st  January,  1836,  sold  the  specific  pro- 
omplainants — lands,  negroes,  &c. — and  converted  them  into 
mount  of  about  seven  thousand  six  hundred  dollars ;  that 
o  act  as  guardian  of  the  complainants  until  the  spring  of  18*1, 
,  indebted  to  the  complainants,  his  wards,  about  $16,000  00, 
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and  leaving  his  estate  chargeable  for  that  amount  to  the  complainants, 
aa  his  wards,  as  aforesaid. 

The  bill  further  sets  forth,  that  the  said  James  C.  made  a  will,  appoint- 
ing four  executors,  of  whom  only  the  defendants,  Watson  and  Walker, 
qualified.  The  bill  further  states  that,  previously  to  the  death  of  the  said 
testator,  Farish  Carter  and  Michael  J.  Kenan,  executors,  &c.,  and  divers 
others,  whose  names  and  residences  are  set  forth  in  the  said  bill,  as  defend- 
ants, obtained  judgments,  and  caused  executions  to  issue  against  the  said 
James  C,  defendants'  testator ;  and  that,  since  his  death,  and  before  the 
qualification  of  the  said  Watson  and  Walker  as  executors,  and  also  before 
they  had  actual  possession  of  his  effects,  the  said  judgment  creditors  had 
levied  their  said  executions  on  tbe  real  and  personal  estate  of  the  said 
James  C,  defendants'  testator  ;  that  the  estate  levied  is  all  within  the 
jurisdiction  of  the  court,  of  which  the  said  James  C.  died  possessed,  and 
that  it  is  insufficient  to  satisfy  the  demands  of  the  complainants  against  said 
estate  ;  that  the  estate  of  said  James  C.  is  insolvent.  The  bill  further 
states,  that  the  order  of  the  court  appointing  the  testator  guardian  of  the 
complainants,  as  also  the  bond  by  him  then  given,  have  been  destroyed 
by  fire,  and  that  the  complainants  do  not  know  who  the  securities  were  ; 
and,  also,  that  the  order  granting  leave  to  sell  has  been  burned.  The  bill 
then  concludes  with  a  prayer  that  Watson  and  Walker,  executors  of  James 
C.  Watson,  complainants'  former  guardian,  may  be  compelled  to  account ; 
and  that  sufficient  of  the  estate  of  their  testator  maybe  decreed  to  be  sold 
to  satisfjT  the  demand  of  the  complainants  ;  and  that  Farish  Carter  and 
Michael  J.  Kenan,  and  the  other  judgment  creditors,  maybe  enjoined  and 
restrained  from  farther  proceedings  against  said  property  levied  on.  The 
bill  was  sanctioned,  and,  after  several  continuances  and  terms,  given  to 
perfect  service,  at  May  Term,  1846. 

Several  of  the  judgment  creditors  demurred  to  the  complunants'  bill, 
on  the  ground  that  they  were  not  entitled  to  the  relief  or  discovery 
prayed ;  which  said  demurrer,  after  argument,  was  sustained  by  the  court 
below,  and  the  injunction  dissolved,  and  the  bill  was  dismissed  as  to  the 
said  judgment  creditors.     To  which  decision  the  complainants  excepted. 

Alfred  Iverson  and  James  Johnson,  for  the  plaintiffs  in  error. 

The  court  erred  in  dismissiDg  tbe  bill,  because  the  statute  compels  executors  to 
pay  out  of  the  estate  of  testator  so  much  as  shall  appear  to  be  due  to  the  orphans 
of  whom  testator  was  guardian,  before  any  other  debt  of  testator. — Hotchkiss,  485. 

Tbe  statute  prescribes  the  order  in  which  debts  of  the  testator  or  intestate  shall 
be  paid  by  the  executor  or  administrator,  and  postpones  judgments  ta  certain  debts 
therein  described. — Hotchkiss,  485. 

See  construction  of  the  statute,  R.  M.  CharlUm%  Aep.  26. 

This  construction  sustained.  See  following  eases  and  authorities. — 2  Bacon's 
Abr.  436 ;  2  Wms,  on  executors,  719  ;  17  Sergt.  and  RawU^  328 ;  2  Devereauz,  21 ; 
9  WendeU,  456  ;  4  Dallas,  450 ;  Bur,  Rep,  246. 

An  English  statute  {su  2  Wms.  on  executors)  prescribes  that  debts  due  by  over- 
seers and  officers  to  friendly  societies  shall  be  first  paid. — See  adjudications,  6 
Ves,  98,  441,  804;  15  Ves,  281. 

The  act  of  Congress  gives  to  the  United  States  priority  of  payment. — See  the 
act ;  Conard  vs.  Ins.  Co,,  1  Petert,  438,  and  construction  in  the  6  fdlowing 
poets  .'—llullusson  vs.  Smithy  2  Wheaton,  396 ;  4  Wheaton,  108 ;  2  Cranch,  421 
3  Cranch,  73. 
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Hikes  Holt  and  Henrt  L.  Bennino,  for  the  defendants  in  error, 

In  BUpport  of  the  decision  of  the  Court  below,  cited  the  following  authorities : 
Prince  Dig.  233,  435 ;  Toliefs  iauo  of  £xrs.  258,  note  1 ;  2  Crandi*s  Rep.  358 ; 
3  ib,  73,  {90,  91 ;)  2  Wheaton,  396,  (426  ;)  1  Peiers'  Rep.  386,  (431 ;)  1  M'Ccrd's 
Chan.  Rev.  466,  citing  1  Dm.  456  ;  3  Bus  530 ;  4  Fe<.  538,  638 ;  1  J.  Ch.  Rep. 
305 ;  4  ib.  619,  643  ;  2  M'Cord's  Ch.  Rep.  416 ;  1  f6.  167. 

By  the  Court — Warner,  Jndge. 

The  main  qncstion  made  on  the  argument  of  this  cause,  for  the  con* 
aideration  of  tue  court,  was  as  to  the  construciio|^  which  should  be  gi^en 
to  the  fifth  section  of  the  act  of  18th  February,  1799.     The  fifth  section 
is  in  the  following  words :  "  When  a^y  guardian,  executor,  or  adpinifl- 
trator,  chargeable  with  the  estate  of  any  orphan,  or  deceased  person,  to 
him,  her,  or  them  committed,  shall  die  so  chargeable,  his,  her,  or  their 
executors,  or  administrators,  shall  be  compellable  to  pay  out  of  his,  her^ 
or  their  estate,  so  much  as  shall  appear  to  be  due  to  the  estate  of  suck 
orphan,  or  deceased  person,  before  any  other  debt  of  such  testator  ot  in- 
testate.— Prin.  Dig.  233,     It  is  insisted  for  the  defendants  in  error,  that, 
inasmuch  as  the  creditors  of  General  Watson  obtained  their  judgments 
against  him,  prior  to  his  death,  a  lien  was  thereby  created  on  his  prop- 
erty, by  virtue  of  the  26th  section  of  the  judiciary  act  of  1799,  which 
declares :  ^'  All  the  property  of  the  party  against  whom  such  yerdici 
shall  be  entered,  shall  be  bound,  from  the  signing  of  the  first  judgment," 
&c. — Prin.  Dig.  426.     At  the  time  of  Watson's  death^  no  levy  had 
been  made  on  the  property ;  but  the  defendants  in  error  contend,  such 
judgment  creditors  arc  entitled  to  be  paid  out  of  the  property  nbwan  thf 
hands  of  his  executors,  in  preference  to  the  claim  of  the  complaiD^iits  in 
the  bill,  who  are  the  plaintiff  in  error  ;  because  a  lien  was  created  in 
their  favor,  under  the  judiciary  act  of  1799.     In  support  of  their  posi- 
tion, the  defendants  in  error  rely  mainly  on  the  case  of  dmard  vs.  The 
Atlantic  Insurance  Company^  ( 1  Peters^  Aep,  386,)  and  other  cases,  decid- 
ed by  the  Supreme  Court  of  the  United  States,  giving  a  construction  to 
the  priority  act  of  Congress,  passed  in  the  year  1799. 

Without  questioning  the  authority  of  any  of  the  cases  cited  at  the  bacbj 
the  counsel  for  the  defendants  in  error,  our  judgment  must  be  controlled 
by  the  clear  intention  of  the  Legislature  of  Georgia,  to  be  gathcred'£roin 
the  several  enactments  to  be  found  on  the  pages  of  our  statute  book.  By 
the  act  of  ^8th  December,  1792,  {Prin.  Dig.,  228,)  it  is  declared,  the 
debts  due  by  any  testator,  or  intestate,  shall  be  paid  by  executors  and  ad- 
ministrators in  the  order  following,  to  wit :  "  Funeral  and  other  expenses 
of  the  last  sickness  ;  charges  of  probate  and  will,  or  of  the  letters  of 
administration ;  next  debts  due  to  the  public ;  next  judgments,  mortgages, 
and  executions,  the  eldest  first ;  next  rent ;  then  bonds  or  other  ^liga- 
tions ;  and  lastly  open  accounts. "  It  appears  from  the  record  in  this  case, 
the  property  levied  on  is  all  that  belongs  to  the  testator's  estate^  witinn 
the  jurisdiction  of  the  court ;  and  it  further  appears,  his  estate  is  imwoiveni. 
The  position  of  the  defendants  in  error  eoes  to  the  extent,  that  a  judgmeifl 
'^^^aincd  against  the  testator  in  his  lifetime,  would  be  entitled  to  seise  Uie 
""y  in  the  hands  of  his  executors,  and  apply  the  proceeds  of  A^giji 
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under  execution,  in  satisfaction  thereof,  in  preference  to  the  funeral,  and 
other  expenses  of  the  last  sickness,  charges  of  prohate,  and  debu  due  to 
the  public ;  because  a  Hen  was  created  on  the  property  by  the  judgment, 
prior  to  the  death  of  the  testator,  by  the  judiciary  act  of  1799.    Such  has 
not  been  the  contemporaneous  construction  given  to  the  acts  of  1792  and 
1799  by  the  courts  of  this  State,  so  far  as  we  know  or  believe.    The 
judiciary  act  of  1799,  which  creates  the  supposed  lien,  was  passed  on  the 
16th  day  of  February  of  that  year.  '  The  act,  under  which  the  plaintifis 
in  error  claim  priority  of  payment,  was  passed  during  the  s^me  session  of 
the  Legblature,  on  the  18th  day  of  February,  1799 ;  two  days  after  the 
enactment  of  the  judiciary  act.     The  defendants  in  error,  however,  seek 
to  derive  some  assistance  from  the  act  passed  13th  December,  1810, 
{Prin,  Dig.  535,)  which  declares,  in  substance,  the  same  as  the  judiciary 
act  of  1799,  '^  that  all  the  property  belonging  to  the  defendant  or  defend- 
ants, shall  be  bound  and  subject  to  the  first  judgment  or  judgments,  ob- 
tained in  either  of  the  Superior,  Inferior,  or  Justices'  Courts  of  this  State." 
We  do  not  think  this  latter  statute  at  all  conflicts  or  interferes  with  the 
act  of  18th  February,  1799,  under  which  the  plaintiffi  in  error  claim 
priority  of  payment.    Before  the  passage  of  the  act  of  i3th  December, 
1810,  the  rule  was  unsettled  whether  judgments  obtained  in  the  Justices' 
Courts  of  this  State,  or  in  the  Inferior  Courts,  although  of  equal  or  older 
date  with  judgments  obtained  in  the  Superior  Courts,  stood  on  the  same 
footing,  as  regarded  the  right  to  claim  money  in  the  hands  of  sherifis, 
coroners,  or  constables. 

This  act  was  passed  for  the  purpose  of  settling  a  definite  rule  on  that 
subject,  as  its  title  purports.     It  is  entitled,  ^^  An  act  to  point  out  a  regu^ 
lar  and  defimte  rule  for  the  priority  of  judgments^  obtained  in  the  several 
courts  in  tlus  S/a/e."    The  conflict  was  mostly  in  regard  to  judgments  ob- 
tained in  Justice's  Courts,  where  there  was  no  verdict  of  a  jury y  as  men- 
tioned in  the  judiciary  act  of  1799  ;  and  the  act  of  1810  was  intended  to 
place  all  judgments  on  the  same  footing,  whether  obtained  in  the  Supe- 
rior, Inferior,  or  Justice's  Courts.     All  judgments  obtained  in  either  of 
the  aforesaid  courts,  bind  the  property  of  the  defendants  for  the  payment 
of  the  debt,  so  as  to  prevent  an  alienation  thereof  by  him.    But  the  title 
to  the  property  continues  in  the  defendant,  notwithstanding  the  rendition 
of  the  judgment,  until  seizure  and  sale,  in  the  manner  pointed  out  by  law. 
When,  therefore,  the  judgments  were  obtained  against  Watson  in  his 
lifetime,  all  his  property  was  bound  for  the  payment  theieof,  so  far  as  to 
prevent  an  alienation  of  the  same  by  him,  according  to  the  true  intent 
aud  meaning  of  the  judiciary  act  of  1799.    Two  days  after  the  Legisla- 
ture had  passed  the  judiciary  act  of  1799,  binding  the  property  of  the 
defendant  for  the  payment  of  the  judgments  which  might  be  rendered 
against  him,  the  same  body  thought  it  necessary  to  enact  another  stat- 
ute,  entitled,  ^<  An  act,  for  the  better  protection  and  security  of  the  rights 
of   orphans  and  their  estates."    To  accomplish  this  very  desirable  object, 
0O  creditable  to  the  heads  and  hearts  of  our  legislators,  they  declared : 
<<  W^hen  any^guardian,  executor,  or  administrator,  chargeable  with  the 
estate  of  any  orphan,  or  deceased  person,  to  him,  her,  or  them  committed, 
skail   dU  80 .  charaeabley  his,  her,  or  their  executors  or  administrators 
aliall  be  compellanle  to  pav  out  of  his,  her,  or  their  estate,  so  much 
yl,^  npjpear  to  be  due  to  the  estate  of  such  orphan  or  deceased  p^** 
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before  any  other  debt  of  such  testator  or  intestaie.^^  Notwithstanding  the 
Legislature  had  bound  the  property  of  the  defendant,  by  the  judgment  for 
the  payment  of  the  debt,  so  as  to  prevent  its  alienation  by  him ;  yet  it 
doubtless  occurred  to  their  minds,  that  such  defendant  might  be  a  guard* 
ian,  executor,  or  administrator,  and  might  £e  chargeable  as  such ;  and, 
therefore,  made  provision  for  just  such  a  case,  by  declaring,  so  much  as 
shall  appear  to  be  due  such  orphan,  or  deceased  person,  should  be  paid  oat 
of  the  estate  of  such  testator  or  intestate,  before  any  other  debt.  We  can- 
not for  a  moment  suppose  the  Legislature  intended  to  be  so  inconsistent  as 
to  declare  the  amount  due  the  estate  of  the  orphan  should  be  paid  before 
any  other  debt  of  the  testator,  or  intestate,  when  his  whole  estate  ^as 
liable  at  the  same  time  to  be  appropriated  towards  the  satisfaction  of  tbe 
judgments.  Such  a  construction  would  be  very  far  from  protecting  and 
securing  the  rights  of  orphans,  and  their  estates.  Admit  the  act  of  18tk 
Feb.  1799,  is  inconsistent  with  the  act  of  16th  Feb.  1799  ;  the  former 
being  the  later  statute,  must  prevail ;  but  we  think  such  a  constTUCtion 
can  be  given  to  them,  as  to  enable  both  to  stand,  and  efiect  the  intention 
of  the  Legislature. 

The  36th  section  of  the  judiciary  act  of  1799  was  evidently  intended 
to  bind  the  property  of  the  defendant  for  the  payment  of  the  debt,  and  to 
prevent  an  alienation  thereof  by  him,  to  defeat  such  payment.  The  5tb 
section  of  the  act  of  18th  Feb.  1799,  was  intended  for  the  protection  of 
the  estates  of  orphans,  when  any  guardian,  executor,  or  administratorf 
should  die,  chargeable  with  such  orphans' estate  in  his  hands.  In  order  to 
give  efiect  to  this  last  act,  a  particular  state  of  facts  mast  exist.  Tbe 
deceased  must  have  been  a  guardian,  executor,  or  administrator,  an) 
must  have  died  chargeable  with  the  estate  of  an  orphan  or  deceased  pe^ 
son,  to  him  committed. 

Now,  the  record  in  this  case  shows  the  judgments  were  obtained 
against  Watson  in  his  lifetime,  and  of  course  bound  his  property,  as  vc 
have  already  shown,  according  to  the  provisions  of  the  judiciary  act  of 
1799,  and  had  he  have  lived,  the  5th  section  of  the  act  of  18th  Februa- 
ry, 1799,  never  could  have  applied  to  him,  or  his  property ;  but  the  mo- 
ment he  died  chargeable^  as  the  record  states,  as  guardian  of  the  plain- 
tiffs in  error,  in  the  sum  of  $16,000  00,  the  act  does  apply,  and  dedarei 
their  claim  shall  be  paid  in  preference  to  any  other  debt.  The  defendants 
in  error  are  judgment  creditors,  who  did  not  have  their  judgments  satis- 
fied out  of  the  property  of  the  deceased,  in  his  lifetime.  The  plaintifi 
in  error  are  orphans,  who  allege  the  deceased  was  their  guardian,  and 
died  chargeable  as  such  to  them  in  the  sum  of  $16,000  00,  and  that  tbe 
estate  of  Watson  is  insolvent ;  that  the  property  in  the  hands  of  his  ex- 
ecutors is  not  sufficient  to  pay  their  claim,  and  pray  their  demand  against 
Watson's  estate  may  be  paid  before  any  other  debt,  out  of  the  property 
now  in  the  hands  of  his  executors.  We  are  of  the  opinion,  the  intentioQ 
of  the  Legislature  is  too  clear,  and  the  words  of  the  act  too  plain,  for  ns  to 
entertain  any  doubt  upon  this  question.  The  act  declares  the  claim  of 
the  plaintiffs  shall  be  paid  before  any  other  debt  of  the  ieafai&r,  Ju^g* 
ments  are  debts  of  record. — 2  Bl.  Com.  511. 

It  was  urged  at  the  bar  that,  in  the  lifetime  of  Watson,  the  judgment 

""Teditors  could  have  proceeded  to  levy  upon,  and  sell,  this  identical  prop- 

1y,  now  in  the  hands  of  his  executors,  in  satisfaction  of  their  Jieto; 
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therefore,  they  were  entitled  to  the  same  rights  now.  The  counsel  for 
the  defendants  in  error  seem  to  overlook  the  £eu:t,  that  the  title  to  the 
property  was  in  Watson  at  the  time  of  his  death,  although  they  might 
have  divested  the  title,  by  levy  and  sale  in  his  lifetime ;  yet,  failing  to  do 
so,  the  same  is  now  assets  in  the  hands  of  his  executors,  and  the  sover- 
eign power  of  the  State  has  declared  the  manner  in  which  those  assets 
shall  be 'disposed  of,  he  having  ^ed  chargeable  aa  the  guardian  of  the 
plaintiffs  in  error.  With  equal  propriety  could  the  defendants  in  error 
contend,  they  would  have  been  entitled  to  have  had  their  judgments  sat- 
isfied out  of  the  property  of  the  testator,  in  preference  to  a  debt  due  the 
State,  although  the  act  of  1792  expressly  declares,  debts  due  the  pubHc 
shall  be  paid  before  judgments.  The  only  dii&culty  in  the  )vay  of  the 
defendants  in  error  is,  that  Watson  died  before  their  judgments  were  col- 
lected, and  he  died  chargeable  as  the  guardian  of  the  plaintiffs  in  the  sum 
of  $16,000  00;  then  comes  the  act  of  18th  Feb.  1799,  which  declares 
their  claim  shall  be  paid,  before  any  other  debt  of  the  testator.  This  stat- 
ute, in  our  judgment,  is  founded  on  clear  equity.  The  record,  in  this 
case,  shows  that  Watson,  as  the  guardian,  sold  the  land  and  negroes  of 
the  plaintifis,  and  mixed  the  proceeds  thereof  with  his  own  estate.  If  he 
had  not  sold  their  property,  but  held  it  as  their  guardian,  the  judgment 
creditors  could  not  have  sold  it  in  satisfaction  of  their  judgments.  The 
estate  of  Watson  having  been  increased,  to  the  extent  of  the  value  of 
their  property,  sold  by  him  as  their  guardian,  it  is  nothing  but  sheer  jus- 
tice, the  claim  of  the  plaintiffs  should  he  first  paid  out  of  it,  before  any 
other  debt.  We  are,  therefore,  of  the  opinion  the  court  below  commit- 
ted error  in  sustaining  the  demurrer  to  the  complainant's  bill,  and  dismiss- 
ing the  same.     Let  the  judgment  be  reversed,  and  the  cause  reinstated. 


No.  43. — John  Johnson,  County  Treasurer,  plaintiff  in  error,  vs. 
the  State  of  Georgia,  ex  relatione^  T.  A.  Brannon,  former 

sheriff  of  Muscogee  county,  defendant  in  error. 

« 

The  writ  of  maDdamos  is  grantable  at  any  time,  either  in  vacation  or  in  term,  upon 
proper  cause  shown. 

In  all  cases,  however,  where  the  parties'  rishts  may  depend  upon  an  issue  of  fact, 
the  writ  must  be  made  returnable  before  the  judge  in  term. 

The  law  organizing  the  Inferior  Court,  constitutes  five  justices  the  court.  The 
concurrence  of  a  majority  of  the  whole  number  of  justices  is  therefore  necessary 
to  the  validity  of  their  action. 

The  Inferior  Court  has  no  power  to  rescind  an  order  drawn  by  it  on  the  county 
treasurer  for  money. 

This  cause  came  before  the  Supreme  Court,  upon  the  transcript  of  the 
record  and  bill  of  exceptions,  from  the  Superior  Court  of  the  county  ''' 
MuiCi^ee. 
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It  ap[>eared  that  the  Inferior  Court  of  the  county  of  Muscc^ee,  sitting 
for  county  purposes,  on  the  31st  January,  1846,  passed  the  following  or- 
der, viz. : 

'^  Ordered,  that  the  county  treasurer  pay  to  T.  A.  Brannon,  former 
sheriffof  said  county,  the  sum  of  six  hundred  and  six  dollars  and  eight 
cents,  as  per  account  rendered  for  the  year  1845,  out  of  any  money  in  the 
treasury." 

A  copy  of  said  order,  duly  certified  hy  the  clerk  of  said  court,  was  de- 
livered to  said  Brannon,  and  by  him  presented  to  the  said  John  Johnson, 
the  county  treasurer,  for  payment,  who  refused  to  pay  the  same.  The 
relator  thereupon  applied  to  the  Honorable  Robert  B.  Alexander,  judge 
of  the  Chattahoochy  circuit,  for  a  mandamus  nUi  at  chambers,  and  the 
writ  was  issued  accordingly  against  the  county  treasurer,  and  made  re- 
turnable before  the  judge  in  vacation.  Upon  the  return  of  the  writ,  and 
before  answering,  the  respondent,  by  counsel,  moved  to  quash  the  writ, 
upon  the  ground  that  the  judge  had  no  power  to  issue  the  writ,  and  make 
it  returnable  before  him  in  vacation.  This  motion  the  judge  overruled, 
and  the  plaintiff  in  error  excepted. 

The  plaintiff  in  error  then  returned,  as  a  reason  and  justification  for  his 
refusal  to  pay  said  order,  that  the  Inferior  Court  in  vacation  had  passed 
an  order,  rescinding  their  first  order,  three  justices  presiding,  and  two  of 
them  only  concurring  in  the  order  to  rescind.  Also,  a  further  order, 
passed  at  a  regular  meeting  of  the  court,  directing  the  plaintiff  in  error  not 
to  pay  the  order  first  made  in  favor  of  the  relator.  After  argument  had, 
the  judge  overruled  the  return  of  the  plaintiff  in  error,  and  made  the  man- 
damus absolute  against  him.  To  which  decision  of  the  court  below,  the 
plaintiff  in  error  excepted.  Upon  these  two  exceptions,  error  was  as- 
signed. 

James  Johnson,  for  the  plaintiff  in  error. 

The  mandamus  nisi  is  defective  and  irregular. — 3  Chiity'^s  PracHce, 
89,  6  Term  Rep.  ;  Dudky^s  Rep.  221. 

The  court  will  set  aside  and  quash  irregular  pr4>cess. — 4  Cowen^  73 ; 
7  East.  345 ;  5  Stewart  and  Farter^  402. 

The  court  erred  in  making  the  mandamus  peremptory,  there  being  ao 
legal  right  as  against  treasurer. — 10  Wend. 

HiNES  Holt,  for  the  defendant  in  error. 

On  the  1st  point,  cited  Prin.  Dig.  909-10-11 ;  ConstUution^  419, 420. 
421,440,441,438,618. 

And  on  the  question  whether  mandamus  was  the  proper  remedy,  cited 
Prin.  Dig.  185;  Dudky^B  Rep.  37;  6  Johns.  Rep.  279;  12/8.  414;  19 
lb.  259  ;  8  lb.  247 ;  1  Strange  Rep.  42. 

By  the  Court — ^Nisbbt,  Judge. 

A  mandamus  nut  was  issued  by  the  judge  of  the  Circuit  Court  for  the 
county  of  Muscogee,  in  favor  of  T.  A.  Brannon  against  John  Johnson, 
\e  county  treasurer,  for  the  purpose  of  enforcing  payment  of  the  foUowtug 
der,  to  wit : 
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"  Ordered,  that  the  county  treasurer  pay  to  T.  A.  Brannoo,  former 
sheriff  of  said  county,  the  sum  of  six  hundred  and  six  dollars  and  eight 
cents,  as  per  account  rendered  for  the  year  1845,  out  of  any  money  in  the 
treasury."  The  writ  was  issued  and  returned  before  Judge  Alexander 
at  chambers,  in  vacation.  Upon  the  return,  and  before  answering,  the 
respondent,  by  counsel,  moved  to  quash  the  writ,  upon  the  ground  that 
the  judge  had  no  power  to  issue  and  make  it  returnable  before  him  in 
vacation.  This  motion  the  judge  overruled,  and  upon  this  judgment 
error  is  assigned;  the  plaintiff  in  error  alleging,  that  the  judge  of  the 
Superior  Court  has  no  power  in  Georgia  to  issue  the  writ  of  manda- 
mus, or  to  make  it  returnable  before  him  in  vacation.  This  was  form- 
erly a  prerogative  writ,  but  is  now  a  writ  of  common  right.  The  citi- 
zen is  entitled  to  it  in  all  cases  where  he  has  a  perfect  legal  right,  and  no 
adequate  and  specific  remedy  for  its  enforcement. — Bac.  il6r.,  title  Mand. 
It  is  the  duty  of  the  court  to  grant  it,  yet  it  is  also  its  duty  to  permit 
the  party  called  upon  to  show  cause  against  it.  It  is  not  pretended  that 
in  this  case  it  was  not  the  proper  remedy  to  compel  payment  of  the 
order.  By  the  Constitution  of  Georgia,  the  judges  of  the  Superior  Courts, 
or  anyone  of  them,  shall  have  power  to  issue  writs  of  mandamus,  pro- 
hibition, &c. —  Const,  art.  3,  sec.  7;  Prin.  911. 

The  manner  and  time  of  exercising  this  power  is  not  prescribed  by  stat- 
ute, and  we  are  therefore  remitted  to  the  common  and  statute  law  of  Eng- 
land, as  of  force  at  the  time  of  our  adopting  st&tute  for  our  guidance  in  this 
particular.  We  have  no  doubt  of  the  power,  according  to  the  common 
law,  of  the  judges  to  issue  this  writ  at  any  time  in  vacation,  but  believe 
that,  in  general,  it  must  be  returnable  in  term.  We  are  not  inclined  to 
favor  the  idea,  that  the  judges  may  give  judgment  upon  any  question  in- 
volving facts,  in  vacation,  unless  the  power  be  expressly  conferred  by 
statute. 

In  England,  the  writ  of  mandamus,  when  the  defendant  resided  above 
forty  miles  from  London,  was,  by  a  rule  in  King's  Bench,  returnable 
within  fifteen  days  from  the  time  it  bore  teste  ;  if  less  than  forty  miles, 
then  within  eight  days. — 2  Salk.  434.  Under  other  circumstances,  no 
rule  as  to  the  time  of  its  return  appears  to  have  been  established.  As 
the  terms  of  the  courts  in  England  occupy  the  greater  part  of  the  year, 
it  would  there  subject  the  parties  to  no  inconvenience  to  have  these 
writs  returnable  within  the  terms. 

Formerly  the  answer  or  return  of  the  respondent  was  not  traversable, 
and  the  relator  was  left  to  his  action  on  the  case  for  damages  for  a  false 
return.  Now,  however,  by  statute  of  4  Anne^  the  return  to  the  writ 
may  be  traversed ;  and  this  right  of  traversing  is  in  lieu  of  an  action  for 
false  return.  Upon  the  issue  made,  the  jury  are  to  inquire  of  the  dam- 
ages as  part  of  the  charge.  Since  this  statute,  in  cases  to  which  it  applies, 
proceedings  by  mandamus  are  in  the  nature  of  an  action,  pleadings  there- 
in being  admitted.  By  the  6th  sec,  of  the  statute  o/Aime^ihe  respondent 
is  allowed  time  to  make  a  return,  plead,  reply,  rejoin  or  demur.  This 
statute  does  not  extend  to  all  cases ;  and  in  all  cases  to  which  it  does  not 
extend,  the  proceedings  were  according  to  the  course  of  the  common  law, 
until  the  statute  of  1  William  4  extended  its  provisions  to  all  writs  of 
mandamus  except  as  to  certain  cases  therein  ^>ecified. — Wheaion^s  Set 
wm.  1115.     I  refer  to  these  statutes  to  show,  that  proceedings  byr 
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damus  are  io  the  nature  of  an  action,  to  which  the  respondeat  may 
plead,  and  upon  which  issue  naay  be  joined.     The  statute  of  Anne  is  in 
force  in  Georgia.     Under  these  English  statutes,  the  issues  of  fact  aie 
triable  by  a  jury.     By  the  statute  of  38  Geo,  3,  it  is  made  the  duty  of  the 
\    court,  at  the  instance  of  either  party  to  a  writ  of  mandamus,  to  direct  the 
\  issues  made  thereon  to  be  tried  in  the  adjoining  county,  and  to  award  a 
Writ  of  venire  facias  accordingly. —  Tidd^s  Prac.  724. 
\  Now,  in  England,  the  writ  of  venire  facias  is  always  at  the  commandof 
the  court;  a  jury  may  be  summoned  at  any  time.     It  is  not,  therefore, 
on  account  of  the  traver.se  being  triable  by  a  jury,  indispensable  in  Eng- 
land, that  the  writ  be  returned  in  term.     But  how  is  it  here  ?    By 
common  law,  by  statute  of  Anne,  in  force  in  Georgia,  by  the  ConslitutioQ 
of  the  State  and  of  the  United  States,  the  citizen  is  entitled,  as  well  io  the 
case  of  a  mandamus,  as  in  any  other  case,  to  the  trial  by  jury.    Can  he 
enjoy  this  right  upon  a  mandamus,  returnable  before  a  judge  in  vacation  ? 
Can  the  judge  in  vacation  summon  and  empannel  a  jury  ?     We  know  of 
no  such  general  power.     The  statute  of  the  State  prescribes  the  manner 
of  summoning  and  empanneling  grand  and  petit  jurors ;    and  where  a 
jury  is  authorized  in  any  special  proceeding,  the  manner  of  assembling  it 
is  specially  designated.     The  judge  can  command  a  jury  for  the  trial  of 
an  issue  on  mandamus,  only  in  term ;  and  for  this  reason,  we  are  of  opin- 
ion, that  in  all  cases  of^ mandamus,  where  the  parties'  rights  may  depend 
upon  an  issue  of  fact,  the  writ  must  be  made  returnable  before  the  judge  in 
term.     There  was  therefore  error  in  the  court  below,  in  not  quashing  the 
writ,  according  to  the  motion  of  the  respondent's  counsel. 

The  return  exhibited  an  order  of  the  Inferior  Court,  passed  in  vacation, 
rescinding  their  first  order ;  also  a  further  order,  passed  at  a  regular 
meeting  ot  the  court,  directing  the  treasurer  not  to  pay  the  order  first  is- 
sued in  favor  of  the  relator.  The  second  in  the  series  appears,  by  the  re- 
cord, to  have  been  concurred  in  by  only  two  justices  of  the  Inferior  Court, 
three  being  present.  This  order,  for  this  reason,  we  hold  to  be  a  nullity , 
and  was  properly  disregarded  by  the  judge.  The  law,  oi^anizing  the  In- 
ferior Court,  constitutes  five  justices  the  court.  We  hold  the  concurrence 
of  a  majority  of  the  whole  number  necessary  to  the  validity  of  their 
action. 

It  was  claimed  by  the  respondent,  that  the  order  directing  him  not  to 
pay  the  sum  due  by  the  first  order  to  the  relator,  was  a  conclusive  bar  to 
a  recovery  upon  it.     We  do  not  so  think.    Jhe  relator  had  no  notice  lo 
appear  and  resist  it.     The  first  order  was  evidence  of  a  just  claim  ;  the 
court  could  not  at  will  recall  it.     A  right  of  action  accrued  thereon  in  fa- 
vor of  the  holder  against  the  drawers  or  their  legal  agent.      They  occupy 
the  position  and  hold  the  relations  of  any  other  drawers  of  sucL  a  paper, 
and  could  not  discharge  themselves  by  subsequent  action,  to  \phich  the 
relator  was  not  a  party.    The  court,  through  the  respondent,  i^ere  entitled 
to  such  defences  against  the  claim  as  any  other  party  to  such  an  instm* 
ment  would  be  entitled  to  make.     Nor  would  the  treasurer  be  loser :  for 
if  judgment  passes  against  him,  having  made  such  defences  as  the  law 
allows,  it  would  be  a  protection  against  liability  over  to  the  court.     It  is 
the  judgment  then  of  this  court,  that  the  decision  of  the  Circuit  Judge,  on 
"rst  assignment  of  error,  be  reversed,  and  affirmed  on  the  ^econa. 
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No.  44. — Franklin  A.   Nisbet,  plaintiff  in  error,  vs.  James 

Lawson,  defendant  in  error. 

An  appeal  may  be  taken  from  a  confession  of  judgment,  reserving  the  right  of  appeal, 
aa  well  as  from  the  verdict  of  a  jary. 

The  recognizance  of  appeal  need  not  be  attested  by  the  clerk. 

It  is  not  the  duty  of  the  clerk  to  certify  the  day  on  which  the  court  adjourned,  in  send- 
ing up  the  appeal.  It  will  be  presumed,  unless  the  contrary  appear,  that  the  appeal 
was  entered  within  the  four  days  after  the  adjournment  of  the  court  at  which  the 
verdict  was  obtained. 

The  entry  on  the  bench  docket,  of  two  general  continuances,  without  anything 
appearing  on  the  minutes  of  the  court,  will  not  work  a  discontinuance  of  a  cause, 
so  as  to  entitle  the  defendant  to  a  judgment  of  non  pro$.,  under  the  law  and  the 
rules  of  practice  in  this  State. 

If  the  clerk  send  up  the  original  papers,  together  with  a  certified  copy  of  the  appeal 
bond,  it  is  a  compliance  with  tne  act  which  requires  him  to  transmit  the  appeal. 

An  appeal  may  be  entered  by  the  attorney  of  record.  The  law  does  not  require  that 
the  party  appealing  should  sign  the  bond.  He  must  pay  costs,  and  give  security 
for  the  eventual  condemnation  money.  His  signature  to  the  bond  is  only  necessary, 
therefore,  to  signify  his  assent  to  the  appeal.  If  put  there  by  the  attorney  at  law, 
he  will  be  bound  by  the  bond,  if  he  subsequently  recognize  and  ratify  the  act. 

A  declaration, seeking  to  charge  an  attorney,  on  a  promissory  note  placed  in  bis  hands 
fur  collection,  must  either  allege  that  he  received  the  money,  or  that  the  debt  was 
good,  and  a  reasonable  time  had  elapsed,  and  that  it  had  not  been  collected  and  paid 
over,  or  that  the  claim  had  been  lost  by  neglect,  or  want  of  professional  skill. 

An  endorser  on  a  note  is  an  inetmipetent  witness,  on  the  score  of  interest,  to  prove 
the  payment  of  money  by  him  to  the  attorney  of  the  plaintiff,  in  an  action  against 
the  attorney,  unless  released. 

An  agent  of  an  insurance  company  may  maintain  an  action  in  his  own  name,  on  a 
note  t>elongine  to  the  company,  provided  it  be  endorsed  in  blank,  or  made  payable 
to  bearer.  Nor  can  the  title  of  the  holder  of  a  negotiable  note  be  questioned, 
unless  the  defcnoe  makes  it  necessary. 

An  agent  has  no  right  to  direct  the  payment  of  his  principaVs  money  to  his  own  debt. 
And  if  the  attorney  of  the  principal  pays  money  collected  for  him,  to  the  debts  of 
the  agent,  knowing  that  the  funds  belong  to  the  principal,  it  will  not  be  a  good 
discharge. 

In  an  action  of  assumpsit,  by  the  principal  against  his  attorney,  for  money  bad  and 
received,  the  measure  of  damaees  is  the  amount  of  money  collected,  with  interest 
thereon,  from  the  time  it  was  demanded,  or  from  the  date  of  its  reception,  if  the 
attorney  has  failed  to  give  notice  to  his  client,  or  willfully  misapplied  or  appro- 
priated the  money  to  his  own  use. 

For  the  facts  and  grounds  of  error  taken  in  this  case,  see  the  opinion 
of  the  Supreme  Court. 

His  Honor  Judge  Nisbct  gave  no  opinion  in  this  case,  the  plaintiff  in 
error  being  a  relative. 

jAflics  Johnson,  for  the  plaintiff  in  error. 

The  appeal  should  have  been  dismissed. — HotckkisSt  600 ;  rule  of  court,  6  John- 
son I^  ^^  5  ^  Chitt^fs  PL  623 ;  Tidd^s  Prac.  626 ;  Jla.  98,  and  395 ;  1  Strange, 

The  court  erred  in  ruling  Grimes  competent. — 1  Campbell,  251 ;  10  Pri-^ 
137. 
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The  court  erred  in  charging  that  an  agent  might  sue  in  his  own  name.— CAttty 
PL  2;  2  Stewart  and  Porter,  134 ;  12  Johnson  Rep.  1 ;  1  Peters^  Rep.  46. 

The  court  erred  in  charging  the  jury  in  reference  to  the  powers  of  a  genenl 
agent— 2  Kent,  613 ;  3  Term,  757 ;  5  Peters,  292. 

The  court  erred  as  to  the  allowance  of  interest,  and  the  form  of  the  verdict 
^HotchkUs,  395 ;  lb.  598. 

A.  H.  Cooper,  for  the  defendant  in  error. 

1st.  The  court  helow  committed  no  error  in  oyermling  the  motion  to  dismiss 
the  appeal.— fiotcAibss'  Dig.  600,  682 ;  Rules  Superior  Court,  title  ^Fpea^ ;  Bctt 
on  Presumptions,  78,  79 ;  10  Johns.  Rep.  220 ;  12  lb.  316 ;  3  Steioart,  23;  Com. 
Dtg.  Attorney  B.  1,  20. 

2d.  The  court  committed  no  error  in  overruling  the  demurrer  to  the  second  count 
in  the  declaration. — 2  Chit,  Prac.  342,  et  seq. ;  Siunders  on  PL  and  Ev.  130, 131. 

3d.  That  the  witness  Grimes  was  competent,  bis  interest,  if  any,  being  equally 
balanced. — Birt  ys.  Ker$kaw,  2  East,  456 ;  Rderton  ts.  Athnson,  7  T.  R.  476; 
WoodhuU  vs.  Hdmes,  10  Johns.  Rep.  231 ;  Waters  vs.  Burnet,  14  Johns.  R.  362. 
See  also,  Fleming  vs.  Gilbert,  3  Johns.  Rep.  528 ;  Edmonson  vs.  Machdl,  2  Term. 
Rep.  4 ;  Edwards  vs.  Evans,  3  East,  R.  455. 

4th.  An  agent  for  hire  or  reward,  may  maintain  an  action  in  his  own  name, 
especially  when  the  contract  is  made  directly  with  him. — Chit,  on  Con.  230;  Story 
on  Agency,  393,  396  et  ref. ;  Gardiner  vs.  Bavis,  2  Carr.  and  P.  49. 

5th.  That  a  genera)  agent  cannot  direct  the  money  of  his  principal,  to  his,  the 
a|B;enr8,  own  debts. — Storyon Agency,  127, 138 ;  Kinne*s Law  Compendium,  1845, 
tit.  Agent ;  Maanss,  vs.  Henderson,  1  East's,  Term.  R.  335. 

6th.  The  verdict  of  the  jury  in  assumpsit,  for  money  had  and  received,  is  foi 
damages ;  and  the  measure  of  damages  is  the  principal  sum  received,  with  interest 
thereon,  jfrom  the  time  of  the  demand. — Prin.  Dig.  427,  294 ;  6  Wheel.  Com. 
Law,  215. 

By  the  Court — Lumpkin,  Judge. 

This  action  was  originally  brought  in  the  Inferior  Court  of  Muscogee 
county,  by  James  Lawson,  against  Franklin  A.  Nisbet,  to  recover  an 
amount  collected  by  him,  as  an  attorney,  on  a  note  made  by  William  B. 
Phillips,  dated  March  2.5, 1841,  for  one  thousand  xlollars,  payable,  sixty 
days  after  its  date,  to  the  order  of  William  C.  Gray,  at  the  Chattahoo- 
chy  Railroad  and  Banking  Company  of  Georgia,  with  interest  from  date, 
endorsed  by  Gray,  and  also  by  Greenwood  &  Grimes. 

The  defendant  pleaded  non  assumpsit y  payment ;  and,  further,  that  the 
money  had  not  been  demanded  of  him  before  suit  brought. 

The  plaintiff  confessed  a  judgment  to  the  defendant,  reserving  the  right 
of  appeal ;  and  thereupon  did  appeal  to  the  Superior  Court. 

At  May  Term,  1846,  Judge  Hill  presiding,  a  verdict  was  rendered  for 
the  plaintiff. 

At  the  trial  of  the  cause,  and  before  the  same  was  submitted  to  the 
jury,  the  defendant  moved  to  dismiss  the  appeal,  on  the  following 
grounds,  to  wit : 

1st.  That  the  appeal  was  not  taken  from  the  verdict  of  a  jury,  but 
from  a  confession  of  judgment,  reserving  the  right  of  appeal. 

!2d.  That  the  bond  was  not  attested  by  the  clerk,  as  required  by  the 
rules  of  court. 

^    That  it  did  not  appear  affirmatively,  that  the  appeal  was  taken 
ur  days  after  the  adjournment  of  the  court  below. 
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4tb.  That  it  appeared  to  the  court,  (which  was  admitted  by  the  plain* 
tiSf)  that,  for  the  last  two  terms  of  this^court,  oo  judicial  action  was  had 
in  the  case,  and  that  therefore  the  case  was  discontinued. 

5th.  That  it  did  not  appear  by  the  certificate  of  the  clerk,  that  the 
whole  proceeding  below  was  transmitted  to  this  court — the  clerk  certify- 
ing the  bond  alone.  w 

6th.  That  the  appeal  bond  was  void,  because  it  had  been  executed  by 
the  attorney  of  record,  and  not  by  the  party  himself. 

The  court  overruled  the  motion  to  dismiss  the  appeal,  and  thereupon 
ihe  defendant  excepted. 

The  defendant  then  demurred  to  the  second  count  in  the  declaration, 
and  the  demurrer,  having  been  heard,  was  overruled,  and  thereupon  the 
defendant  excepted. 

The  cause  was  then  submitted  to  the  jury,  on  the  issues  joined  be- 
tween the  parties.  The  plaintiff  offered,  first,  in  evidence,  a  declaration 
filed  in  the  Inferior  Court  of  Muscogee  county,  by  JNfisbet,  as  attorney ; 
in  which  said  Lawson  was  plaintiff,  and  William  C.  Gray  defendant. 
The  writ  set  forth,  as  the  foundation  of  the  action,  the  same  note  for 
ike  colleciitm  of  which  ihe  plaintiff  Bought  to  make  the  defendant  charge^ 
able  ;  and  averred,  that  it  was  endorsed  by  Gray  to  Greenwood  &  Grimes, 
and  by  them  to  Lawson,  The  declaration  was  signed  by  Nisbet,  as  attor- 
ney for  Lawson,  the  present  plaintiff,  and  the  judgment  was  duly  entered 
up  in  his  favor.  The  original  note,  as  described  in  the  writ,  was  also 
given  in  evidence  to  the  jury. 

The  plaintiff  then  introduced  Grimes,  one  of  the  endorsers  on  the  note, 
to  prove  the  payment  of  the  money  due  thereon  to  Nisbet. 

The  defendant  moved  the  court  to  exclude  his  testimony  from  the  jury, 
on  the  ground  that  he  was  incompetent,  being  interested  in  the  event  of 
the  suit.  But  the  court  overruled  the  objection,  and  admitted  the  wit- 
ness to  testify,  and  thereupon  defendant  excepted.  Grimes,  being  sworn, 
testified,  that  he  was  one  of  the  firm  of  Greenwood  &  Grimes,  who  en- 
dorsed the  note,  on  which  the  money  was  alleged  to  have  been  collected. 
The  original  note  bein^  shown  him,  he  further  testified,  that  in  1842,  he 
paid  on  the  note  eight  nundred  dollars  to  Nisbet,  which  amount  he  (Nis- 
bet) admitted  was  the  balance  due  on  said  note,  after  applying  the  pro- 
ceeds collected  by  defendant,  of  notes  placed  in  defendant's  hands  by 
witness,  and  including  the  eight  hundred  dollars,  and  the  proceeds  of  the 
notes  placed  in  defendant's  hands  by  witness,  he  paid  defendant  about 
eleven  hundred  dollars.  Witness  stated  that  he  had  several  conversations 
with  defendant  on  the  subject.  Being  cross-examined,  he  testified  that 
defendant  stated  that  he  received  the  note,  alleged  to  have  been  collected, 
of  one  Gambrill,  and  that  he  considered  it  Gambrill's  note  and  prop- 
erty. 

Plaintiff  swore  Phillips,  the  maker  of  the  note.  He  testified  that  he 
was  master  of  a  boat,  and  had  sold  9ome  goods,  damaged  on  his  boat ;  and 
that  the  note  in  question  was  given  by  him,  and  endorsed  for,  and  on 
account  of,  the  property  so  sold  by  him,  for  the  benefit  of  the  indemni- 
ties of  the  policy  of  insurance,  covering  the  goods  damaged,  and  was 
in  discharge  of  his  liability  for  the  goods  so  sold.  That  the  note  was 
made  for  an  insurance  company  in  New  York ;  that  the  plaintiff  if 
action  was  the  secretary  of  said  insurance  company ;  that  Gamb 
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the  cashier  of  the  hank  specified  in  the  note,  and  that  Lawson  was  not 
present  when  the  note  was  given ;  and  that  Gambrill  managed  the  whole 
matter  in  taking  the  note.  The  underwriters  were  not  specified.  The 
plaintiff  introduced  A.  H.  Cooper,  who  testified  that  he  had  acted  as 
agent  of  plaintiff,  demanded  the  jponey  of  defendant  some  six  months 
before  suit  brought,  that  defendaff  refused  to  pay  him  the  money,  stating 
that  it  was  a  contest  between  him  and  one  McCay,  as  to  who  should  have 
the  money.  That  he,  the  defendant,  received  the  note  of  Gambrill,  and 
had  paid  the  proceeds  thereof  to  Gambrill's  creditors. 

After  the  plaintiff  rested  his  cause,  and  after  argument  had  been  had  by 
the  parties  ^o  the  jury  on  the  issues,  the  counsel  for  the  defendant  hay- 
ing insisted,  in  his  argument,  that  no  person  but  the  individual  in  whom 
was  the  legal  right  to  the  money  could  maintain  the  action,  the  court 
charged  the  jury  that  such  was  the  law ;  but  that,  if  Lawson  was  the 
agent  of  the  insurance  company,  for  hire  or  reward,  and  though  the 
money  sued  for  might  belong  to  the  insurance  company,  yet  he,  Lawsoij, 
being  an  agent  for  hire  or  reward,  might  well  maintain  this  action  in  his 
own  name.     To  which  charge,  so  given,  defendant  excepted.    The 
defendant  then  requested  the  court  to  charge  the  jury,  that  if  they  should 
believe,  from  the  testimony,  that  Gambrill  was  the  general  agei»t  of  the 
plaintiff,  in  reference  to  the  note  made  by  Phillips,  and  placed  in  defend* 
ant's  hands,  that  the  said  Gambrill  might  well  direct  the  application  of 
the  money  collected  thereon  ;  and  that  if  Nisbet  paid  the  money  collected 
thereon  to  any  person  underjthe  order  of  Gambrill,  that  he,  Nisbet,  might 
well  do  so,  and  that  it  would  be  a  good  discharge.     The  court  refused 
to  give  the  charge  as  requested,  but  charged  that  Gambrill  might  have 
been  the  general  agent  of  the  plaintiff;  yet,  being  his  agent,  he  had  no 
right  or  power  to  order  the  payment  of  the  money  collected  to  demands 
against  him,  Gambrill;  and  that  if  Nisbet  paid  the  money  under  such 
directions  from  Gambrill,  with  the  knowledge  that  Lawson  was  the  owner 
of  the  note  collected,  he  was  not  thereby  discharged,  but  was  still  liable. 
To  the  refusal  of  the  court  to  charge  as  requested,  and  to   the  charge  as 
given,  the  defendant  excepted.     The  court  charged  the  jury,  that  if  they 
should  find  for  plaintiff,  they  shonld  return  a  verdict  for  so  much  as 
damages,  and  that  the  measure  of  damages  in  the  case  was  the  amount 
of  money  collected  by  the  defendant  and  interest  thereon,  from  the  time 
of  the  demand  made  on  him  for  the  money,  and  that  the  verdict  should 
be  for  such  entire  sum,  and  not  so  much  principal  and  so  much  interest. 
To  which  charge,  so  given,  the  defendant  excepted. 

The  first  ground  of  complaint  is,  that  the  court  did  not  dismiss  the  ap- 
peal, because  it  was  not  taken  from  a  verdict ;  the  bond  was  not  attested 
by  the  clerk  ;  it  did  not  appear  when  the  appeal  was  taken  ;  it  did  not 
appear  when  the  appeal  was  transmitted  ;  the  suit  was  discontinued  ;  the 
appeal  was  entered  by  the  attorney  at  law. 

We  see  no  sufficient  reason  for  overturning  a  well-establmhed  and  con- 
venient practice  in  all  the  circuits  in  the  State,  in  allowing  appeals  to  be 
taken  from  canfeiaians  as  well  as  verdicts,  where  the  right  to  do  so  is  ex- 
nressly  reserved.     It  saves  time  to  the  court,  and  costs  to  the  parties  ;  and 

'4  the  agreement  of  record ,Mhat  it  may  be  done.     And  it  will  not  do 

y  that  it  is  absurd  to  litigate  further,  when  the  party  has  confessed  a 

ent  against  himself.    He  confesses  sub  modo  only.     It  is  a 
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tional  or  qualified,  and  not  an  absolute  confession,  and  he  is  entitled  to  the 
benefit  of  the  terms  stipulated.  And  as  to  the  bond  not  being  attested  by 
the  clerk,  the  law  does  not  require  that  it  should  be.  The  statute  is,  that 
the  party  dissatisfied  may,  within  four  days  after  the  adjournment  of  the 
court,  enter  an  appeal  in  the  clerk's  office  of  such  court,  (as  matter  of 
Tight j)  provided  the  person  so  appealing  shall,  previous  to  obtaining  such 
appeal,  pay  all  costs  which  may  have  accrued  on  the  former  trial,  and 
give  security  for  the  eventual  condemnation  money.  The  law  does  not 
even  direct  that  a  bond  be  given  at  all,  much  less  prescribe  the  method 
of  executing  and  attesting  it.  The  rules  of  court,  it  is  true,  contain  the 
form  of  the  recognizance  upon  appeal  to  be  taken  by  the  clerks  ;  and 
direct  that  the  same  be  entered  upon  the  minutes  of  the  court,  and 
attested  by  the  clerk.  And  this  is  a  very  proper  practice  ;  still,  if  the 
party  aggrieved^ within  four  days  aftar  the  court,  comes  forward,  claiming 
a  rehearing,  and  pays  all  costs,  and  gives  security  for  the  eventual  con- 
demnation money,  whatever  else  may  be  omitted  in  the  proceeding, 
upon  compliance  with  these  prerequisites,  he  is  entitled  to  an  appeal , 
as  matter  of  right. 

It  is  alleged,  however,  that  it  does  uot^ppear  that  the  appeal  was  en- 
tered within  four  days  after  the  adjournment  of  the  court ;  that  is,  that 
the  papers  transmitted  do  not  show  that  the  recognizance  bears  date 
within  four  days  from  the  adjournment.  It  is  not  necessary,  we  appre- 
hend, that  this  fact  should  appear  on  the  face  of  the  papers.  The  clerk 
of  the  Inferior  Court,  in  the  present  case,  sent  up  the  original  papers,  and 
a  certificate  of  the  appeal  bond.  It  was  no  part  of  his  duty  to  certify  as 
to  the  time  when  the  Inferior  Court  adjourned.  We  must  presume  that 
he  knew  his  duty,  and  did  it,  and  that  he  would  not  permit  an  appeal  to 
be  entered  afler  the  expiration  of  the  time  allowed  by  law  for  that  pur- 
pose. If  the  defendant  intended  to  object  to  the  regularity  of  the  appeal, 
it  was  competent  for  him  to  furnish  proof  as  to  the  date  of  the  adjourn- 
ment, and  upon  production  of  this  evidence,  he  would  be  in  order  to 
move  to  dismiss  the  appeal. 

When  an  appeal  is  taken  from  the  Inferior  Court,  it  is  the  duty  of  the 
clerk  thereof,  to  transmit  such  appeal  to  the  clerk  of  the  Superior  Court 
of  the  cHunty  in  which  the  verdict  shall  be  obtained.  In  this  case,  the 
original  papers  are  sent  up,  with  a  certified  copy  of ^the  appeal  bond : 
and  this  is  a  substantial  compliance  with  the  law. 

It  is  admitted,  and  the  record  establishes  the  fact,  that  two  successive 
terms  elapsed  without  any  action  being  had  in  the  cause.  And  it  is  now 
insisted,  that  this  is,  by  legal  intendment,  an  abandonment  of  the  suit. 
By  the  rules  of  pleading,  if  the  plaintiff,  after  issue  is  joined,  neglect  to 
bring  such  issue  on,  to  be  tried  in  due  time^  as  limited  by  the  course  and 
practice  of  the  court  in  the  particular  case^  he  is  adjudged  not  to  follow 
or  pursue  his  remedy  as  he  ought  to  do  ;  and  thereupon  a  non  proseaui-' 
tur  is  given  against  him  for  this  default.  The  rule  then  must  be  taken 
with  the  limitation  which  accompanies  it,  namely :  where  the  party  is 
guilty  of  delays  against  the  rules  of  law.  Continuances  with  us  are  regu- 
lated by  law  and  the  rules  of  court ;  each  party — plaintiff  and  defend- 
ant— is  entitled  to  one  continuance  only  on  the  first  trial ;  and /Are^,  at 
most^  on  the  appeal;  and  the  last  of  these  must  be  for  providential  ca" 
In  this  is  found  a  sufficient  security  against  umucessary  delay.     At 
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rate,  it  would  have  to  appear  that  the  default  in  the  present  case  had  been 
contrar}'  to  the  rules  of  law  in  this  State^  before  judgment  could  be  given 
against  the  plaintiff,  as  in  case  of  nonsuit.  Besides,  it  is  the  practice  at 
present,  in  England,  to  refuse  the  judgment  of  non  jurors  for  failure  to 
file  the  declaration,  replication,  or  other  subsequent  pleading,  until  a  de- 
mand thereof  is  made  in  writinoj^f  the  plaintiff,  to  speed  the  cause.  And 
the  settled  practice  of  our  counr  has  been,  to  grant  an  order  ntn,  before 
allowing  judgment  of  nonpros,  to  be  siened.  The  truth  is,  that  the  suit 
was  continued  generally  by  the  court,  lor  two  successive  terms ;  and  the 
presumption  is,  by  the  consent  of  both  parties ;  but  the  entry  does  not 
appear  upon  the  minutes,  but  upon  the  bench  docket  only. 

It  is  further  urged,  that  the  attorney  at  law  had  no  power  to  enter  this 
appeal  for  his  client.     The  rules  of  court,  under  which  this  appeal  was 
entered,  expressly  authorized  the  appeal  to  be  entered  by  the  party  in 
person,  or  by  his  attorney  at  lavoy  and  we  believe  the  rule  to  be  in>ccord- 
ance  with  the  law.     Upon  general  principles,  it  might  well  be  doubted, 
whether  the  power  to  defend  a  cause  would  authorize  the  attorney  to 
execute  an  appeal  bond,  which  would  bind  his  client,  witbeut  his  subse- 
quent ratification  of  the  deed.     But  under  our  statute,  authorizing  an 
appeal,  it  would  seem  to  be  unnecessary  for  the  party  himself  to  execute 
the  bond.     His  signature  to  it  is  well  enough,  to  signify  his  assent  to  the 
appeal,  and  thus  to  give  jurisdiction  to  the  appellate  court.   But  the  main 
object  of  the  bond  is,  and  the  only  one  contemplated  by  the  act,  to  make 
the  appellee  secure  in  recovering  his  demand ;  and  if  competent  securi- 
ties are  obtained,  this  purpose  is  just  as  well  answered  without  the  party 
as  with  him.     The  first  verdict  binds  his  property.     And  this  view  is  for- 
tified by  the  construction  put  on  the  English  statute,  which  requires  the 
party  to  enter  into  recognizance,  in  order  to  stay  execution  upon  writ  of 
error  brought. — Barnes  vs.  Bulwer,  Carth,  121 ;  Good  title  vs.  BetmngiW) 
Bam.  75.     If  an  attorney  is  warranted  by  his  general  retainer  to  bring  a 
second  suit  on  a  note,  after  being  nonsuited  in  the  first,  (  Scott  vs.  £1- 
merdency  12  Johns.  Rep.  318,)  and  confess  judgment  without  the  will 
and  consent  of  his  client,  and  on  whom  process  had   not  even  been 
served  (  Gray  vs.  Gray^  2  Roll.  Rep.  62 ;  Dentonva.  NoytSy  6  T.  R.  296) ; 
surely  he  had  the  power  to  signify  the  assent  of  his  client  to  carry  up  this 
case  by  appeal ;  and  even  to  make  him  responsible  upon  the  recogni- 
zance, the  client  having  fully  adopted  the  act  as  his  own. 

We  are  of  the  opinion,  Uierefore,  after  a  careful  examination  of  the 
record,  that  the  court  below  committed  no  error  in  overruling  the  motioD 
to  dismiss  the  appeal. 

The  defendant  demurred  to  the  second  count  in  the  declaration,  for  in- 
sufficiency, which  is  in  the  following  words :  "  And  for  that  whereas, 
also,  heretofore,  to  wit :  on  the  sixth  day  of  July,  in  the  year  eighteen 
hundred  and  forty-one,  to  wit,  in  said  county,  in  consideration  that  your 
petitioner,  at  the  special  instance  and  request  of  said  defendant,  bad 
then  and  there  retained  and  employed  the  said  defendant,  as  an  attorney, 
solicitor,  and  counselor,  in  the  several  courts  of  law  and  equity  in  the 
said  State  of  Georgia,  for  certain  reasonable  fees  and  reward,  to  be  paid 
by  your  petitioner  to  the  said  defendant,  and  had  also  then  and  there 
~  'horized  and  empowered,  the  said  defendant  in  like  manner,  to  sue  for, 
and  collect,  a  certain  debt  then  due  and  owing,  from  one  William 
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fi.  Phillips  and  William  C.  Gray,  and  certain  persons,  under  the  name 
and  description  of  Greenwood  and  Grimes,  to  your  petitioner,  on  a 
promissory  note,  bearing  date  the  twenty-fifth  day  of  March,  in  the  year 
eighteen  hundred  and  forty-one,  made  by  the  said  William  B.  Phillips ; 
whereby  he,  the  said  Phillips,  promised  to  pay  to  the  order  of  the  said  , 
William  C.  Gray,  sixty  days  after  the  dat%  thereof,  one  thousand  dollars, 
at  the  Chattahoochy  Railroad  and  Banking  Company  of  Georgia,  with 
interest  from  the  date  thereof,  for  value  received  ;  which  said  note  the 
said  Gray  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  endorsed 
and  delivered  the  same  to  the  said  Greenwood  and  Grimes,  who  then 
and  there  also  endorsed  and  delivered  the  same  to  your  petitioner  ;  and 
to  obtain  satisfaction  and  payment  of  said  debt  from  them,  the  said  Phil- 
lips, Gray,  Greenwood,  and  Grimes,  he  the  said  defendant  undertook,  and 
then  and  there  faithfully  promised  your  petitioner  to  render  a  just  account 
to  your  petitioner,. for  all  monies  and  securities  for  money,  which  he  the 
said  defendant  should  receive  for  and  on  account  of  such  debt ;  and  to  pay 
and  deliver  all  such  money  and  securities  to  your  petitioner,  when  he, 
the  said  defendant,  should  be  thereunto  afterward  requested.  And 
although  the  said  defendant  did  afterwards,  to  wit,  on  the  sixth  day  of 
July,  in  the  year  eighteen  hundred  and  forty -one,  receive  a  large  amount 
and  sum  of  money,  under  and  by  virtue  of  the  said  employment  and 
authority,  for  and  on  account  of  said  debt,  to  wit,  the  full  sum  of  principal 
and  interest  due  upon  said  note ;  yet  the  said  defendant,  not  regarding 
his  said  promise  and  undertaking,  but  contriving  and  intending  to  injure 
and  defraud  your  petitioner  in  this  behalf,  hath  not  rendered  a  just  and 
reasonable  account,  or  any  other  account,  to  your  petitioner,  of  the  money 
so  received  by  him,  the  said  defendant,  or  any  part  thereof;  although  to 
do  this,  he,  the  said  defendant,  was  afterward,  to  wit,  on  the  day  and  year 
last  aforesaid,  and  oftentimes  thereafter,  requested  by  your  petitioner  ;  but 
so  to  do,  the  said  defendant  has  hitherto  refused,  and  still  refuses,  to  the 
damage  of  your  petitioner  two  thousand  dollars." 

It  would  appear,  really,  that  the  objection  to  this  count  should  have 
been  for  redundancy^  instead  of  deficiency  ;  and  that  the  sin  of  the  drafts- 
man was  that  of  commiBiion^  rather  than  of  amission.  An  attorney  who 
takes  a  note  to  collect,  is  chargeable  in  one  of  three  ways.  Either  that 
he  has  received  the  money,  and  failed  or  refused  to  pay  it  over  ;  or  else, 
that  he  might  have  made  it,  and  that  a  reasonable  time  has  elapsed  for 
that  purpose,  and  that  he  has  neglected  to  do  his  duty  ;  or,  that  the  debt 
has  been  lost  by  unskillfulness.  This  court  proceeds  upon  the  first 
assumption,  i.  e.,  that  the  debt  has  been  collected  and  withheld,  after  be- 
ing demanded.  It  was  not  necessary  that  the  plaintiff  should  have 
averred,  that  the  defendant  was  retained  for  reward.  It  was  enough  to 
have  set  out,  that  he  was  retained  as  an  attorney^  whfth  of  itself  implies 
a  consideration.— 2  Lord  Raym.  909 ;  5  Tr,  JR.  143 ;  2  ChiityU  Rep.  312. 
It  was  superfluous,  also,  to  allej^e  that  the  defendant  promised  to  account 
for  the  moneys  which  he  collected.  His  professional  obligations  imposed 
this  duty,  and  created  this  liability,  independent  of  any  contract  to  that 
effect.  Nor  is  it  altogether  certain  that  it  was  requisite  to  have  set  forth 
a  demand  before  suit.brought.  When  an  attorney  receives  the  money  of 
his  client,  it  is  his  duty  to  remit  it  to  him  forthwith,  or  give  him  notice 
its  collection.     But  if  he  neglects  to  give  this  information,  and  has 
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yerted  the  money  to  his  own  use,  or  otherwise  applied  it  illegally,  I 
should  be  inclined  to  bold,  that  he  would  subject  himself  to  suit,  without 
demand  previously  made.  In  Taylor  vs.  Bates  (5  Cow,  376),  and  other 
reported  cases  to  be  found  in  the  books,  it  has  been  decided  that  an  attor- 
ney was  not  liable  for  money  collected,  till  demand  made,  or  directions  to 
remit.  But  in  all  such  cases, 4t  will  be  found  that  no  laches  are  shown  on 
the  part  of  the  attorney  ;  that  he  has  manifested  a  willingness  to  pay,  by 
giving  notice  to  his  principal  of  the  receipt  of  the  money,  and  only  waited 
for  orders  to  pay  over  or  account. 

We  are,  consequently,  of  the  opinion,  that  this  count  is  full  to  overflow^ 
ing ;  and  further,  that,  if  it  were  more  imperfect  than  the  defendant 
charges  it  to  be,  its  faults,  in  fact  or  in  form,  would  be  abundantly  cover- 
ed and  cured  by  the  verdict. 

It  is  further  argued,  that  the  court  erred  in  not  withholding  from  the  jury 
the  testimony  of  Grimes,  one  of  the  endorsers  on  the  note ;  and  this 
point  is  by  no  means  free  from  doubt.  In  the  examination  which  I  have 
made,  I  find  one  adjudication  in  favor  of  the  admissibility  of  Grimes.  In 
Gifford  vs.  Coffin^  (5  Pick.  Rep.  448,)  it  was  decided,  that  in  an  action 
against  an  attorney,  to  recover  money  collected  by  him'  of  the  plaintiff^ 
debtor,  (the  identical  case  before  us,)  the  debtor  was  held  to  be  a  com- 
petent witness  to  prove  that  he  had  paid  the  money  to  the  attorney. 
Williams  and  Warren  cited  Browne  vs.  Babcockj  3  Mass.  Rep.  29,  and 
Ludlow  vs.  The  Un.  In.  Co.  2  iSergt.  ^  Rawle,  119,  in  support  of  the 
competency  of  the  witness.  By  reference  to  these  cases,  they  do  not 
sustain  the  principle  contended  for.  In  the  first,  it  was  ruled,  that  a  con- 
signee of  goods  on  his  own  account,  refusing  to  receive  them,  and  after- 
wards selling  them,  as  agent  for  the  consignors,  is  a  competent  witness 
for  the  consignors,  in  an  action  by  them  against  the  purchasers,  for  the 
price  of  the  goods.  Chief  Justice  Parsons,  in  delivering  the  opinion  of 
the  court,  shows  that  the  witness,  if  interested  at  all,  was  called  to  tes- 
tify against  that  interest.  But  he  insisted  that,  in  fact,  he  had  no  inter- 
est ;  for,  if  the  defendant  should  pay  the  money  to  him  on  his  account, 
he  would  then  be  chargeable  to  the  plaintiffi,  a9  for  money  received  to 
their  use  ;  and  if  the  money  is  not  paid  to  him,  (he  plaintifi&  can  have  do 
action  against  him  for  the  price  of  the  goods. 

The  doctrine,  in  the  Pennsylvania  case,  was,  that  a  witness,  who  is 
liable  to  an  action  by  the  party  for  whom  he  is  called,  in  case  that  party 
should  not  recover,  but  who  is  protected  from  such  an  action  by  the  siainU 
of  limitations^  is  competent. 

4nd  in  the  main  case  of  Gifford  vs.  Coffin^  in  which  these  authorities 
are  adduced,  the  court  say :  ^*  The  witness  states  that  he  paid  the  note, 
and  that  it  is  given  m  to  him.  Tliis  discharges  his  interest  in  the  svt/." 
Here  the  possession  of  the  note  by  the  witness  is  a  fact  and  feature,  per- 
haps, which  would  distinguish  this  short  case  from  the  one  at  bar.  At 
any  rate,  in  the  absence  both  of  argument  and  authority,  we  are  not  satis- 
fied to  follow  it  as  a  precedent. 

In  Fuller  YB.  Wheilock,  (10  Pick.  137,)  the  Supreme  Court  of  the 
same  State  (Mass.)  decided,  that  a  person  who  had  been  authorized  by 
the  plaintiff  to  receive  the  money,  due  to  the  plaintiff  from  the  defendaat 
on  an  account,  and  who  had  given  the  defendant  a  receipt  for  the  amonali 
^as  incompetent,  by  reason  of  interest,  to  prove  that  no  money  bad 
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paid  to  him  ;  and  that  the  exceptioDy  in  regard  to  agentSj  founded  upon 
considerations  of  necessity  and  great  public  convenience,  for  the  sake  of 
trade  and  the  common  usages  of  business,  did  not  apply  to  one  who  was 
called  to  testify  to  facts  out  of  the  usual  and  common  course  of  business. 
One  of  the  main  reasons  relied  on,  for  the  exclusion  of  the  witness, 
was, ''  that,  if  the  plaintiff  failed  in  that  suit,  he  would  have  an  imme- 
diate action  against  the  witness,  for  money  had  and  received ;  an  action 
which  a  recovera  in  this  tuU  would  bar,^^ 

Precisely  so  here  ;  if  Lawson  &iled  against  Nisbet,  he  would  be  en- 
titled to  maintain  his  action  against  Grimes,  as  an  endorser  on  the  note  ; 
and  the  right  of  action  would  be  taken  away  by  a  recovery  against  Nis- 
bet, tohether  the  money  was  collected  or  not ;  for  the  record  would  show, 
(and  the  plaintiff  woold  be  bound  by  his  admissions  in  the  writ  and  the 
judgment  thereon,)  that  the  attorney  of  the  plaintiff  had  already  collected 
the  debt  of  some  of  the  parties  to  the  paper.  It  would  seem,  therefore,  that 
the  interest  of  the  witness  was  direct  and  immediate  in  the  event  of  the  suit. 
In  a  suit,  by  the  holder  of  a  promissory  note,  against  an  individual, 
upon  his  guaranty  of  the  debt,  the  endorser  is  not  a  competent  witness  for 
the  plaintiff;  for  if  the  endorsee  should  fail  in  his  suit  upon  the  guaranty^ 
the  witness  would  he  liable  upon  his  endorsement, — 2  Phil,  Ev,  note  93 ; 
JUott  vs.  Bicks^  1  Cow.  Rep.  513. 

And  I  apprehend  it  will  be  found  in  most,  if  not  in  all  the  cases, 
where  witnesses  have  been  admitted  to  testify,  who  were  apparently  inter-' 
estedj  either  that  they  had  no  interest  in  fact,  or  else  that  their  interest 
-was  equally  balanced  ;  and  that,  without  a  release,  it  would,  as  a  gen- 
eral rule,  be  found  unsafe  to  permit  a  witness  to  discharge  himself  from 
liability,  by  fixing  that  liability  upon  the  defendant,  in  the  present  action. 
There  is  much  pith  in  the  rule,  as  laid  down  in  the  old  authors,  upon  this 
head  of  evidence.     ^'  Now,  where  a  man  who  is  interested  in  the  matter  in 
qnestion,  would  also  prove  it,  it  is  rather  a  ground  for  distrust,  than  any 
just  cause  of  belief ;  for  men  are  generally  so  short-sighted,  as  to  look  at 
their  own  'private  benefit,  which  is  near  to  them,  rather  than  to  the  good 
of  the  world,  which  is  rem<}te ;  therefore,  from  the  nature  of  human  passions 
and  actions,  there  is  more  reason  to  distrust  such  a  biased  testimony  than 
to    believe  it ;   it  is  also  easy  for  persons  who  are  prejudiced  or  prepos- 
sessed, to  put  false  and  unequal  glosses  upon  what  they  give  in  evidence  ; 
and   therefore  the  law  removes  them  from  testimony,  to  prevent  their 
sliding  into  perjuiy  ;  and  it  can  be  no  inj«ry  to  truth,  to  remove  those 
fronn  the  jury,  whose  testimony  may  hurt  themselves,  and  can  never  in- 
dace  any  rational  belief.     No  man  can  be  a  witness  for  himself,  who  is 
interested  in  the  matter  In  question ;  but  he  is  the  best  witness  that  can 
be  ag^ainst  himself" — Peake^s  Lawqf  Evidencey^22, 

The  only  remaining  inquiry  upon  this  branch  of  the  exceptions  is, 
wbetfaer,  independent  of  Grimes's  testimony,  there  was  sufficient  evi- 
dence before  the  jury  to  warrant  the  veraict  ?  In  the  statement  of 
facts  which  I  have  already  submitted,  I  took  occasion  to  include  a  brief 
of  the  evidence,  foreseeing  that  it  would  become  important  in  the  connec- 
tion. I*  '^  needless  to  recapitulate  it.  Grimes  is  the  only  witness  who 
nroves  /Ae  amount  of  money  paid  to  Nisbet.  And  without  this,  there  is 
?^*Ktn<r  to  sustain  any  of  the  counts  in  the  declaration.     And  as  Grimes ' 


nothing  to  sustain  any 
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an  incompetent  witness,  and  the  other  testimony  does  not  justify  the  ver- 
dict, it  must  be  set  aside,  and  a  new  trial  granted. 

There  are  -  yet  several  questions,  growing  out  of  the  charge  of  the 
judge,  of  more  or  less  weight,  which  we  are  compelled  to  dispose  of,  as 
they  will  likely  arise  again  in  the  future  trial  of  the  cause.     And  one  is, 
whether  or  not  Lawson,  as  the  agent  of  the  insurance  company,  could 
maintain  an  action  on  the  note  in  his  own  namej?     It  is  in  vain  to  under- 
take to  harmonize  the  authorities  on  this  subject ;  they  are  quite  irrecon- 
cilable,   and   so  admitted  to  be  in   Dugan  vs.   TTie  United  States^  3 
Whea.  Rep.  172.     The  property  in  this  note  was  originally  in  an  insur- 
ance company  in  New  York.     Lawson,  the  plaintiflT,  was  the  secretary  of 
the  company  ;  that,  as  agent  of  the  owners /or  coUectiany  he  had  a  li^t 
to  sue  thereon  in  his  own  name,  is,  we  believe,  the  general  and  better  dioc- 
trine. — 13  Easi^s  Rep,  135  ;  12  Mod,  Rep,  193  ;  6  Carr,  and  Paynej  70 ; 
9  Bar,  and  Cre98.  208  ;  9  Mas$.  Rep.  423  ;  7  Pick.  40 ;  15  Martin  Rep. 
291 ;  3  Wheat,  Rep,  172,  180;  25  Wend,  Rep.  416 ;  2  Ter.  Rep.  313. 
In  Story  on  Agency^  sec.  228,  it  is  said,  that  the  title  of  the  holder,  in 
cases  of  negotiable  instruments,  is  derived  from  the  instrument  itself;  and 
that  negotiable  instruments,  when  endorsed  in  blank,  (okioos  the  caaekere.^) 
or  payable  to  bearer,  are  a  sort  of  currency,  and  pass  in  the  market  with- 
out inquiry  as  to  the  title  of  the  holder ;  and  the  negotiahiHty  of  all  tnslm- 
metita  toould  be  greatly  impaired,  if  not  toholly  destroyed,  by  a  different  doc- 
trine. 

Andagain  :  the  same  author,  in  his  work  on  bills  of  exchange,  sec.  224, 
says  :  ^' £very  party  endorsing  a  bill,  either  in  blank  or  in  fuU,  and  with- 
out restriction  or  qualification,  thereby  passes  the  interest  and  property 
in  the  bill  to  the  endorsee,  if  he  take  it  for  value.  If  he  take  it  cw  09esl, 
he  has  an  election  to  treat  it  as  to  the  other  parties  to  the  bill,  either  as  Ms 
oum  property,  or  as  that  of  his  principal;  but  as  to  that  of  the  kuier, 
f  the  principal,)  the  endorsement  creates  no  property  whatever  in  him, 
(the  agent,)  and  the  principal  may  revoke  the  authority,  and  reclaim  the 
bill  from  him  as  long  as  it  remains  in  his  possession. — Chitty  on  Bills,  cb. 
6,  pp.  255,  256,  260,  268,  (8th  ed.  1833,)  lb.  ch.  9,  pp.  428,  429 ; 
Bayky  on  Bills,  ch.  5,  sec.  2,  pp.  132,  133,  143,  144,  ^5  h  ed.  isao  ;) 
lb.  ch>  10,  p.  445  ;  ex  parte  Baldwin,  19  Ves,  232.  And  this  text,  the 
editor,  in  a  note,  thinks  contains  the  true  principle,  although  he  adimits 
there  is  some  discrepancy  in  the  authorities. 

The  contrary  doctrine  will  be  found  strongly  stated  in  some  of  the 
authorities  referred  to  by  the  learned  counsel  for  the  defendant  in 
error,  particularly  in  the  cases  of  Bryant  vs.  Owen,  I  Porter^s  Rep.  201 ; 
Gilmore  vs.  Pope,  5  Mass,  R,  491  ;  and  in  Thatcher  vs.  Winsiov^  5 
Mason^s  Rep,  58  ;  Gunn  vs.  Cantine,  10  John,  Rep,  387 ;  and  Sharwood 
vs.  Roys,  14  Pick,  Rep,  172,  not  noted  on  counsel's  brief. 

In  this  conflict  of  law  we  shall  hold,  that  the  agent  of  a  negotiable  note, 
payable  to  bearer  or  endorsed  in  blank,  may  sue  thereon,  in  his  own 
name,  as  may  all  others  who  are  in  possession  of  such  paper — posseMsiom 
being  presumptive  evidence  of  title.  And  that  the  right  of  the  plainufi* 
can  only  be  questioned,  when  it  becomes  necessary  for  the  purposes  <^ 
defence.  And,  consequently,  that  the  court  below  was  right  in  mlisi^, 
that  Lawson,  as  the  agent  of  the  New  York  Insurance  Company,  had  tike 
^ght  to  maintain  this  action  in  his  own  name. 
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The  defendant  then  requested  the  court  to  charge  the  jury,  that  if  they 
should  believe,  from  the  testimony,  that  Gambrill  was  the  general  agent 
of  the  plaintiff,  (Lawson,)  in  reference  to  the  note  made  by  Phillips  and 
placed  in  defendant's  hands,  that  then  said  Gambrill  might  well  direct 
the  application  of  the  money  collected  thereon  ;  and  that  if  Nisbet  paid 
the  money  to  any  person,  under  the  order  of  Gambrill,  that  he,  Nisbet, 
might  well  do  so,  and  that  it  would  be  a  good  discharge.  The  court  re- 
fused to  give  the  charge  as  requested,  but  <^ar^ed,  that  he,  Gambrill, 
might  have  been  the  general  agent  of  the  plaintiff;  yet,  being  his  agent, 
he  had  no  right  or  power  to  order  the  payment  of  money  collected  to 
demands  against  him,  Gambrill ;  and  that  if  Nisbet  paid  the  money  under 
such  directions  from  Gambrill,  with  the  knowledge  that  Lawson  was  the 
owner  of  the  note,  he.  was  not  thereby  discharged,  but  was  still  liable. 

The  charge  given,  as  above  stated,  and  the  refusal  of  the  court  to  give 
the  instructions  as  required,  are  assigned  as  causes  of  error. 

It  is  undeniably  the  privilege  of  either  party  to  claim  from  the  judge 
trying  the  cause,  the  benefit  of  his  instructions  to  the  jury.  And  if  they 
are  not  given  or  xorongfully  gwen^  and  the  jury  should  err,  and  find  for  tt;e 
other  party,  a  new  trial  ought  to  be  granted,  if  injustice  has  been  done. 
Courts  should  be  cautious,  however,  lest  they  be  circumvented  them- 
selves, and  mislead  the  jury.  And  if  counsel  ask  for  the  statement  of  an 
abstract  principle,  the  judge  in  submitting  it  should  so  qualify  it,  as  to 

frevent  the  jury  from  supposing  that  it  necessarily  applies  to  the  case  of 
im  who  calls  for  it.  The  instructions  prayed,  should  always  have  re- 
ference to  the  state  of  the  pleadings,  and  of  the  evidence  before  the 
court. 

^ow,  what  was  the  actual  testimony,  to  which  this  charge  had  refer- 
ence }     That  Nisbet  had  collected  the  money  on  Phillips'  note,  and  paid 
it  to  the  creditors  of  one  Gambrill.     Counsel  for  the  defendant  prayed  the 
court  to  instruct  the  jury,   that  if  Gambrill  was  the  general  agent  of 
Lawson^  he  had  the  right  to  direct  Nisbet,  the  attorney  of  Lawson,  to 
pay  the  fund  over  to  any  third  person,  and  that  such  payment  would  be 
a  discharge  to  him.     As  a  general  proposition,  this  might  be  true.     But 
did  the  facts  authorize  the  fnstructions  prayed  for  }     Certainly  not.     And 
the  Judge  was  right  in  refusing  to  submit  the  abstract  principle,  in  a  form 
•which  might  induce  the  jury  to  believe  that  it  could,  by  any  possibility, 
be  the  law  of  the  present  case.     The  judge,  therefore,  very  properly 
stateiS  the  point  in  the  only  way  in  which  i^  could  be  of  any  practical 
purpose,  and  charges  the  jury,  that  if  Ni.sbet  paid  the  money  to  the  credi- 
£0rs  of  Oambrill,  knowing  at  the  same  time  thai  it  belonged  to  Lawson^ 
jt     would  i^ot  protect   him   from  liability  to  Lawson,  notwithstanding 
he  vras   authorized  to  do  so  by  Gambrill,  the  agent  of  Lawson. 

We  o,Te  satisfied,  then,  on  a  full  view  of  the  case,  that  the  Circuit 
Court  ^^*w  right  in  withholding  the  instructions  prayed  for.  Nor  are  we 
J  ^  clear  upon  the  other  branch  of  the  complaint,  namely,  that  be  com- 
mitted no  error  in  charging  the  jury  as  he  did. 

Adiwitting  that  Gambrill  was  the  general  agent  of  Lawson,  in  respect  to 

Phillip*'  note,  how  would  third per$on9  be  affected  by  it.?     The  utmost, 

.  that  could  be  pretended  is,  that  persons  dealing  with  him  would  have 

•^ht  to  consider  him  clothed  with  all  the  power  usually  accompanying 

such  an  employment.     Even  under  this  view  of  it,  it  would  be  exceed- 
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inglj  doubtful  whether  Nisbet  would  be  warranted  in  applying  the  money 
to  the  agent's  debts.  But  the  plaintiff's  case  goes  much  further.  It 
briugs  home  actual  notice  to  Nisbet — notice  upon  the  assumption  in  the 
charge.  And  it  is  well  settled  that  the  authority  of  a  generai  agent,  will 
not  protect  third  persons  wUh  knowledge.  Neither  public  policy  nor 
sound  ethics  require  that  he  should  be  protected  as  an  innocent  person, 
who  knows  that  the  agent  is  abusing  his  trust,  and  misapplying  his  prin- 
cipal's money.  '^  The  agont  has  no  right  to  change  the  security  of  his 
principal  for  the  debt,  or  to  make  himself  the  debtor  to  the  principal,  for 
the  like  amount,  in  lieu  of  the  person  who  owes  the  debt,  without  the  con- 
sent of  the  principal,  expressed  or  implied,  to  that  effect.  Thus,  for  ex- 
ample, if  an  agent  has  authority  to  receive  for  his  principal  a  debt  due 
from  a  third  person  to  him,  and  the  agent  owes  the  like  amount,  or 
greater,  to  such  third  person,  he  has  no  right  to  substitute  himself  as 
debtor  to  the  principal,  giving  him  credit  for  the  amount,  or  to  set  off 
the  debt  due  by  him  to  such  third  person,  against  the  debt  due  by  the 
latter  to  his  principal." — Story  on  Agency ^  sec.  413.  If  Gambrill  himself, 
the  supposed  agent,  could  not  do  this,  Nisbet,  the  employee,  or  substitute 
of  Gambrill,  could  not  for  him. 

'^  So,  upon  similar  g;rounds,  the  rights  of  third  persons  will  be  protected 
when  they  deal  with  an  agent,  supposing  him  to  be  the  sole  principal, 
without  any  knowledge  that  the  property  involved  belongs  to  another  oer- 
son.  If  an  agent,  employed  to  collect  money  and  to  remit  it  to  his  princi- 
pal, should  lend  it  to  a  third  person,  to  whom  he  is  indebted  in  a  largo^ 
amount,  the  latter,  if  he  has  no  knowledge  that  the  money  does  not  belong 
to  the  agent,  may  retain  it  as  a  set-off,  in  a  suit  at  the  instance  of  the 
agent,  on  account  of  his  individual  transactions  with  said  third  peison.^^— 
Md.  444. 

A  factor  cannot  pledge  the  goods  of  his  principal  for  his  own  debt*— 
Paterson  vs.  Tash^  2  Str.  1178  ;    5Term  Rep.  606. 

A  broker  has  no  lien  on  a  policy,  for  the  general  balance  of  his  ova 
account  with  the  agent,  if  he  knew  at  the  time  that  the  policy  was  effected 
for  another  person. — 2  JEastj  523. 

If  the  agent  discloses  his  principal  at  the  time,  it  is  clear  that  he  cannot 
pledge  the  property  of  such  principal  to  another,  with  whom  he  is  deal- 
ing, for  his  own  private  debt.  Suppose  the  agent  had  said  to  the  defend- 
ants :  ^Mt  is  true,  I  am  agent  for  another,  but  nevertheless  you  may 
retain  the  money  due  to  him  for  my  debt."  Could  such  a  transaction  be 
sustained  }  But  that  which  is  now  contended  for,  is,  in  effect,  the  sane 
thing. — Per  Lord  Kenyan,  C.  J.^in  Maanss  vs.  F.  Hendersouj  1  ,£s>r, 
338. 

We  concur,  then,  with  the  court  below,  that  if  Nisbet  paid  the  moeej 
collected  on  Phillips'  note  to  the  creditors  of  Gambrill,  (as  he  admitted 
he  did  to  Cooper,)  with  the  knowledge  that  Lawson  was  the  owntf 
thereof,  (and  this  was  a  matter  of  fact,  to  be  found  by  the  jury  from  the 
filing  of  the  writ  by  Nisbet  in  Lawson's  name,  and  recovering  jodgmoit 
thereon  in  his  behalf,  and  other  circumstances,)  he  was  not  iker^y  dit- 
charged,  but  was  still  liable. 

The  last  point  which  we  are  called  upon  to  notice  is,  was  there  am^ 
direction  in  the  judp  in  charging  the  jury  that,  if  they  found  for  Aft 
'laintiff,  they  should  return  a  verdict  for  so  much  damages ;  and  tfcnl 
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measure  of  damages  in  this  case  was  the  amouDt  of  money  collected  by 
the  defendant,  and  interest  thereon  from  the  time  it  was  demanded  ; 
and  that  the  verdict  should  be  for  such  sum  entire,  and  not  for  so  much 
principal  and  so  much  interest  ? 

This  opinion  has  already  been  necessarily  extended  to  such  great 
length,  on  account  of  the  number y  to  say  nothing  of  the  weight  of  the 
Questions  involved,  that  we  shall  be  compelled  to  abridge  this^  as  we  have 
done  many  other  portions  of  it. 

The  verdict  is,  in  all  cases  of  assumpsit ^  found  for  damages  sustained  by 
the  plaintiff  in  consequence  of  the  breach  of  the  promise  of  the  defend- 
ant, whether  it  was  express  or  implied. — 2  Tuck.  Cam.  160. 

In  all  actions  which  sound  in  damages,  the  jury  seem  to  have  a  discre- 
tionary power  of  giving  what  damages  they  think  proper. — Bac.  Abr, 
Damages,  X).  1 . 

In  computing  damages,  in  some  cases,  interest  will  be  added  to  the 
principal. — 1  Saund  Plead,  and  Eoi.  149. 

Interest  may  be  given  by  the  jury  by  way  of  damages  for  wrongfully  * 
withholding  a  debt. — 3  Bing-  353. 

Interest  is  recoverable  in  cases  \There  the  party  has  used  the  money ; 
as  where  an  agent  pays  the  money  of  his  principal  into  his  banker's  hands, 
and  uses  it  as  his  own. — 2  Esp.  Rep.  702  ;  9  Mass.  JR.  28 ;  2  Bing.  4. 

In  some  cases,  damages,  in  the  nature  of  interest,  are  recoverable. — 
9  Price,  134. 

interest  is  allowed  in  trover  for  a  note  or  bill  of  exchange. — 2  Car.  and 
jpayne  358. 

It  is  apparent,  therefore,  that  at  common  law,  the  verdict  rendered  in 
this  case  would  be  unobjectionable.  But  the  28th  section  of  the  judi- 
ciarjr  act  of  1799  is  relied  on,  which  declares,  ^'  that  no  verdict  shall  be 
received  on  any  unHguidated  demand  where  the  jury  have  increased  their 
verdict  on  account  of  interest,  nor  shall  any  interest  be  given  on  any  open 
account  in  the  nature  of  damages." — Prin.  Dig.  212. 

And  this  brings  up  necessarily  the  long  and  much-mooted  point:  Are 
all  demands  ^'  open  accounts  "  and  ^^  unliquidated^^'*  unless  evidenced  in 
writiDg  }     We  hold  not  ;  and  may,  at  a  future  time,  assign  at  large  our 
reasons  for  this  conclusion.     We  understand,  by  liquidation,  an  amount 
certain  Sindjixedj  either  by  the  act  and  agreement  of  the  parties  or  by  ope- 
ration of  law ;  a  sum  which  cannot  be  changed  by  the  proof;  it  is  so  much, 
or  nothing;  and  that  the  term  does  not  necessarily  refer  to  a  writing.     An 
open  account  is  the  reverse  of  this.     And  this  definition  is  warranted  not 
only  by   the  most  approved  lexicons,  and  by  common  as  well  as  legal 
parlance*  but  imperiously  demanded  by  the  principles  of  justice. 

In  JSlaney  vs.  Hendrick,  (2  Wils.  205,)  it  is  said,  **  if  on  a  judgment  by 
default  and  writ  of  inquiry,  the  plaintiff  proves  an  account  stated  and  a 
balance  then  due  to  the  plaintiff,  the  jury  should  give  interest  for  the  sum 
geiiledj  from  the  time  of  its  being  so  liquidated."  And  per  cur.^  in  the 
same  case,  "  where  a  note  is  due,  it  bears  interest  from  the  time  ;  where 
money  *•*'  ^^^^^  '^  bears  interest  from  the  time  it  became  payable  ;  but  for 
oney  due  for  goods  sold,  (that  is  upon  '•  open  accounts,^)  no  interest  is 

"ll  wed." 

*  fiutnerous  other  references  might  be  made,  to  show  that  in  legal,  as  well 

ofdioary  ^•^S'**?®*  settled  or  ascertained,  and  such  like  words,  are  use 
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as  Bjnoiiyroous  wilh  liquidated;  and  that  by  the  term  "  open  accomtt" 
are  meant,  those  debia  which  are  subject  to  future  adjustment,  and  nbich 
may  be  reduced  or  modified  by  proof.  Aod  in  expounding  these  prohib- 
itory clauses  in  the  statute,  in  which  the  terms  "  imliquidalM  "  and  "  open 
accounli "  occur,  we  must  unquestionably  suppose,  that  our  Legislature 
had  regard  to  these  phrases  at  then  in  me,  and  employed  them  accord- 
ingly ;  and  hitnce  the  manifest  propriety  of  searching  for  their  true  mean- 
ing, ID  the  sense  in  which  they  were  used  and  understood  in  the  books  at 
the  time  of  their  adoption. 

To  adopt  the  contrary  construction,  would  be  to  decide  that  even  secn- 
rilies  could  not  recover  interest  on  the  money  advanced  fur  their  princi- 
pal ;  and  every  man*d  moral  sense  of  right  and  wrong  would  oppug;n  soch 
a  doctrine.  We  should  be  slow  to  impute  such  injustice  to  our  lanr- 
makers. 

In  Pennsylvania,  it  is  now  settled  that  interest  is  recoverable  for  money 
lent. — 1  Binney,  494,     Jt  seems  to  have  been  formerly  held,  says  C.  J. 
Tilghman,  that  interest  was  not  allowable  for  money  lent  and  advanced. 
That  opinion  gradually  declined,  upon  more  mature  r 
out  citing  particular  cases,  il  may  now  be  safely  afli 
siderable  time,  the  settled  law  has  been,  that  intert 
money  lent  and  advanced;  also,  for  a  balance  ascerlair 
agaitul  a  man  mho  receivti  the  properly  of  another,  oi 
conwnl. — 3  Bing.  121. 

Interest  is  allowed  in  New  York  where  money  ii 
which  has  been  rescinded  by  the  other  party. — 5  Jo 
may  or  may  not  be  recovered  there,  according  to  it 
Caines^  Rep.  266.  And  il  is  to  be  recovered  lehere  s 
of  another  to  ki%  awn  uie,  from  the  timewhenit  ought  to  I 
9  John.  Rep.  71. 

The  same  doctrine  obtains  in  South  Carolina,  end 
Union.  In  Black  vs.  Goodman  and  UlilUr,  (1  Be 
defendants  refused  to  pay  over  to  the  plaintiS'a  sum 
ceived  to  his  use,  unless  he  would  release  a  suit  then  | 
for  a  distinct  matter.  The  court  refused  to  set  asii 
(as  in  the  case  under  dis:ussion)  was  increased  b 
the  ground  that  the  plaintiff  was  entitled  to  recover  i 
of  the  demand. 

And  upon  these  broad  grounds  of  reason,  justic 
been  generally  held  throughout  this  Stale,  that  inten 
on  all  liquidated sama,  from  the  intlant  the  principalbi 
do  we  believe  that  this  interpretation  conflicts  wit' 
spirit  of  our  own  legislation.  A,nd  were  it  my  privil 
instead  of  to  declare  it,  I  would  most  indubitably  se 

We  are  of  the  opinion,  then,  that  there  is  nothio 
and  that  the  judgment  be  reversed,  and  the  cause  ren 
ground  of  the  reception  of  Grimes'  testimony,  witho 
have  been  no  recovery. 
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No.  45. — The  Justices  of  the  Inferior  Court  of  Muscogee  county, 
as  a  .Court  of  Ordinary,  plaintiffs  in  error,  vs.  Peter  McLaren, 
defendant  in  error. 

An  executor  is  bound  to  return  to  the  Court  of  Ordinary  an  inventory  of  the  partner- 
ship effects  in  which  his  testator  had  an  interest  as  a  co-partner.  If  not  in  his 
power  to  procure  a  complete  and  perfect  inventory,  then  he  should  return  his  tes- 
tator's interest  in  the  co-partnership  property,  to  the  best  of  his  ability  :  the  amount 
of  stock  on  hand  at  the  time  of  his  death — the  amount  of  debts  due  from  and  to  the 
co-partnership.  The  Court  of  Ordinary,  in  such  case,  will  exercise  a  sound  discre- 
tion as  to  the  kind  of  inventory  they  will  accept. 

On  the  3d  day  of  November,  1845,  the  justices  of  the  Inferior  Court  of 
the  county  of  Muscogee,  sitting  as  a  Court  of  Ordinary,  in  regular  term, 
passed  an  order,  requiring  the  defendant  in  error  to  show  cause,  on  or  be- 
fore the  then  next  regular  term  of  said  Court  of  Ordinary,  why  his  letters 
testamentary,  as  executor  of  James  McLaren,  deceased,  should  not  be  re- 
voked, and  he  be  discharged  from  said  trust,  on  the  ground  that  he  had 
failed  to  make  any  return,  within  the  time  prescribed  by  law,  of  assets  in 
his  hands,  in  terms  of  the  statute  in  such  cases.     With  which  rule  the 
defendant  in  error  was  duly  served  ;  and  at  January  Term,  1846,  of  said 
Court  of  Ordinary,  the  defendant  in  error  appeared,  and  showed  for  cause 
why  the  letters  testamentary  granted  to  him  should  not  be  revoked,  be- 
cause he  had  made  no  returns,  and  had  shown  no  assets  in  his  hands  ;  that 
soon  after  his  qualification  as  executor  he  left  the  State,  and  that,  prior  to 
his  leaving,  no  assets  or  effects  of  said  testator  had  come  to  his  hands  ; 
that,  since  bis  return,  he  had  examined  a  pocket-book,  containing  the  in- 
dividual papers  of  said  testator,  and  submitted  a  schedule  thereof.     He 
further  showed  that  said  testator,  at  the  time  of  his  death,  was  the  partner 
of  the  defendant  in  error,  in  mercantile  business,  under  the  firm  of  J.  &  P. 
McLaren  ;  and  that  he  had  not  returned  or  inventoried  his  testators's  in- 
terest in  said  concern : 

1st.  Because  his  rights  in  the  same,  as  surviving  co-partner,  were  para- 
mount to  his  rights  as  executor;  and /Aa/ interest  did  not  constitute  assets 
in  his  hands,  as  executor,  until  the  full  and' final  settlement  of  said  partner- 
ship concern ;  and 

2d.  Because  it  had  been  impracticable  so  to  wind  up  and  settle  said  part- 
nership concern,  as  to  determine  the  interest  of  said  testator  in  the  same. 

The  defendant  in  error  further  Stated,  that  there  were  many  outstanding 
debts  due  said  firm  of  J.  &  P.  McLaren,  the  right  to  collect  which  was  in 
him,  as  surviving  co-partner,  and  not  as  executor  ;  and  there  "were  debts 
unpaid  due  from  said  partnership,  the  duty  of  paying  which  devolved  upon 
him,  as  surviving  partner,  and  not  as  executor.  He  further  stated,  that 
since  the  decease  of  his  testator,  without  any  individual  assets  in  his  hands 
out  of  which  to  pay  the  same,  he  had  paid  various  individual  debts  of  said 
testator,  amounting  to  the  sum  of  six  hundred  and  ninety-five  dollars  and 
forty-three  cents,  and  submitted  a  schedule  thereof.  This  return,  or  an- 
swer, of  the  defendant  in  error  was  sworn  to.  Upon  the  hearing  befr— 
the  Court  of  Ordinary,  it  was  determined  that  the  showing  of  the  d« 

19    '     - 
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ant  in  error  was  insuflBcient ;  and  thereupon  his  letters  testanientary  were, 
by  that  court,  annulled  and  revoked  ;  from  which  the  defendant  in  error 
appealed  to  the  Superior  Court. 

At  May  Term,  1846,  of  the  Superior  Court  of  the  said  county  of  Mus- 
cogee, the  said  appeal  was  tried  before  Judge  Hill,  presiding  in  sa^d  term ; 
and,  after  argument  heard,  the  court  reversed  the  decision  aforesaid  of  the 
Court  of  Ordinary,  and  discharged  the  rule  nisi  granted  by  that  court 
against  the  defendant  in  error  ;  to  which  the  counsel  for  the  plaintlflTs  in 
error  excepted,  and  assigns,  that  the  court  committed  error  in  reversing  the 
judgment  of  the  said  Inferior  Court,  sitting  for  Ordinary  purposes. 

Ja.mes  Johnson,  for  the  plaintiffs  in  error. 

It  is  the  duty  of  an  executor  to  make  an  inventory  of  all  the  rights  and  aedits 
of  the  testator. — Hotchkiss,  475. 

Rights  and  duties  are  correlative  terms,  and  when  the  law  imposes  a  duty,  it 
also  declares  a  corresponding  right. — 1  Blackstone,  88. 

The  deceased  has  an  estate  in  partnership  property,  which  the  executor  must 
reduce  to  possession,  upon  the  payment  of  the  partnership  debts. — Story,  491  to 
499. 

An  inventory  is  required  for  the  benefit  of  creditors  and  legatees,  and  must  con- 
tain a  description  of  property  in  possession  and  in  action. — 9  Petersdorft  197 ; 
Williams,  706;  ToUer  Ex,  251 ;  1  Ecclesiastical  Reports,  78-81,  186;  2  ib.  283; 
3  ib.  105;  3  Bacon's  Mr. 

% 
HiNEs  Holt,  for  the  defendant  in  error. 

This  case  was,  by  agreement  of  counsel,  submitted  to  the  court,  upon  the  single 
question,  whether  the  defendant,  as  executor,  was  bound  to  return,  as  part  of  Uie 
estate  of  his  testator,  his  (the  testator's)  interest  in  a  mercantile  firm,  of  which 
the  defendant  was  the  surviving  co-partner. 

The  court  having,  on  the  submission  of  this  question,  decided  that  he  was  not 
so  bound,  but  that  his  control  over  said  interest,  as' surviving  co- partner,  waa  par- 
amount to  his  control  as  executor,  the  plaintiffs  in  error  excepted. 

Thedefendant  in  error  will  maintain  the  correctness  of  said  decision,  and  upoo 
the  following  authorities — Gow.  on  Partnership,  356  to  360;  1  Paige's  Ch.  JRep. 
393  ;  3  ib.  525  ;  1  Dalla^  Rep.  248-249  ;  2  ib,  65  ;  7  Mass.  R£p.  257 ;  2  Hilts  Rqi. 
595,  and  Cases  there  cited. 

By  the  Court — Warner,  Judge. 

The  single  question  involved  in  this  case  is,  whether  the  defendant  in 
error,  from  the  facts  stated  in  the  record,  ought  to  have  exhibited  an  in- 
ventory to  the  Court  of  Ordinary,  as  the  executor  of  James  McLaren, 
deceased.     It  appears  the  defendant  and  the  deceased  were  partners  in 
trade,  and  the  only  question  made  at  the  bar  was,  whether  the  defendant, 
as  executor,  ought  to  make  an  inventory  of  his  testator's  interest  in  tbe 
co-partnership  property.     The  defendant  in  error  insists,  he  was  entitled 
to  control  the  partnership  property,  as  survivor,  for  the  settlement  of  the 
co-partnership  debts,  and  that  the  same  cannot  be  considered  as  assets  in 
his  hands,  as  executor.    Although  it  is  true  the  surviving  partner  has  the 
right  to  control  the  joint  partnership  property,  for  the  purpose  of  winding 
up  the  co-partnership  business,  yet,  when  that  is  done,  the  legal  repre- 
sentatives of  the  deceased  pariner  would  be   entitled  to  his  share  of  the 
surplus  J  if  any.     By  the  1st  section  of  the  act  of  1764,  every  execator 

I  administrator  is  required  to  cause  to  be  made,  on  oath,  a  trae 
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jast  appraisement  of  all  and  singular  the  goods  and  chattels  of  his  testa- 
tor or  intestate,  together  with  z.  full  and  perfect  inventory  of  all  and  singu- 
lar the  rights  and  cndks  of  the  said  testator  or  irUestatey  whether  the  same 
be  in  ready  money,  judgments,  bonds,  or  other  specialties,  or  notes  of 
hand  ;  together  with  a  list  or  schedule  of  the  books  of  account  of  such 
testator ;  to  which  books,  all  parties  concerned  shall,  upon  request,  and 
at  convenient  times,  have  free  access :  and  every  such  executor  and  admin- 
istrator shall  be,  and  they  are  hereby,  made  chargeable  with  the  real  value 
of  the  goods  and  chattels  in  said  inventory  contained,  and  with  so  much  of 
the  credits  only  as  he,  she,  or  they,  after  due  care  and  diligence,  shall 
recover  and  receive,  in  like  manner- as  executors  are  made  chargeable, 
by  the  common  and  statute  law  oC  England. — .Prin.  Dig,  222.  By 
this  act,  the  executor  is  required  to  make  a  full  and  perfect  mventory,  of 
all  and  singular  the  rights  and  credits  of  his  testator ;  but  is  only  made 
chargeable  with  so  much  thereof,  as  he  may  recover  and  receive,  after 
due  care  and  diligence.  ^ 

The  testator,  clearly,  had  a  right^vrnd  an  interest  in  the  co-partnership 
effects,  of  which,  in  our  judgment,  the  defendant  ought  to  have  exhibited 
an  inventory.  At  any  rate,  he  ought  to  have  stated  his  interest  in  the 
co-partnership  property,  to  the  best  of  his  ability  ;  the  amount  of  slock 
on  hand  at  the  time  of  his  death  ;  the  amount  of  debts  due  from,  and  to, 
the  co-partnership,  for  the  information  of  persons  interested  in  the  tes- 
tator's estate.  This  would  be  important  where  the  persons  interested  in 
the  testator's  estate  were  infants,  or  resided  out  of  the  State.  In  the 
case  of  Phillips  vs.  BigneU  et  al.j  Sir  John  NichoU  held,  the  executor 
was  bound  to  exhibit  an  inventory  of  a  probable  or  contingent  interest. — 
lat  English  Ecclesiastical  Rep.  79 — jSee  Middleton  vs.  Rushout^  ib,  81. 
In  Reeves  vs.  Freeling^  {ib,  185,)  an  inventory  was  called  for,  which 
was  resisted,  on  the  ground  it  would  be  attended  with  great  difficulty,  as 
the  deceased  was  engaged  in  a  banking-house,  and  his  profits  would  not 
be  concluded  till  May,  1813.  The  inventory  was  called , for  in  1812. 
Sir  John  Nicholl,  in  giving  judgment,  says  :  **  I  have  known  the  court  to 
exercise  a  judgment  on  these  questions,  particularly  in  complicated 
cases.  It  cannot  be  necessary  for  the  party  to  enter  into  all  the  accounts 
of  the  banking-house.  The  cmirt  will  in  this  case  exercise  a  discretion 
as  to  the  sort  of  inventory  it  will  accept.  It  cannot  be  difficult  to  make 
one  out.  There  must  be  an  account  for  the  rest  of  the  family ;  and 
though  the  person  calling  for  the  inventory  has  but  a  contingent  interest, 
he  has  a  right  to  a'constat  of  the  effi*cts."  As  before  remarked,  infants 
and  absent  persons  may  be  deeply  interested  in  the  estate  of  the  deceased 
partner,  and  if  there  was  no  inventory  thereof  on  the  records  of  the 
proper  court,  it  might  be  extremely  difficult,  especially  after  a  lapse  of 
years,  to  (race  the  effects  into  the  hands  of  the  executor.  Reason  and 
sound  policy  seem  to  require  an  inventory  at  the  hands  of  the  executor, 
and  the  statute  requires  it.  The  Court  of  Ordinary  will  not  require  an 
ropossibility  ;  but  will  exercise  a  sound  discretion  as  to  the  kind  of  in- 
ventory they  will  accept.  The  statute  contemplates,  he  shall  make  as 
fall  and  perfect  inventory  as  shall  be  in  his  power. 

Let  the  judgment  of  the  court  below  be  reversed. 
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No.  46 — Alfbed  p.  Reed,  plaintilf  in  error,  vs.  Jakes  Scrui- 
TAN,  executor,  &c.,  defendant  in  error. 

fn  Mcire  /aeitu  >giini(  b»il,  nbcre  no  pies  bu  been  filed,  judgment  way  be  Yfodir- 
ed  upon  mofton,  without  tba  iniertenlion  of  >  jurj  ;  atiltr,  where  b  iilei  bu  betn 
filed. 

This  was  a  motioD  to  quash  ca,  la.,  issued  from  a  judgment  reoderfd 
upon  scire  facial  against  ihe  plainliiT  io  error,  as  bail  of  another,  ffhich 
judgmeot  was  Tendered  upon  motion,  and  without  (he  intervention  of  ■ 
jury  trial.  Thia  motion  was  tried  bel'ore  Judge  Alexander,  in  Muscogee 
Superior  Court,  May  Term,  IS46,  and,  after  argument,  the  moliun  wm 
overruled  ;  to  which  the  plaintiff  in  error  excepted.  For  furlbei  parlic- 
ulars,  see  the  opinion  of  the  court. 

Hikes  Holt,  for  the  plaintiff  io  error.  , 

A*ct.  /a.  against  bail  in  civil  suits,  is  an  action. —  7\dd^i  Practlet, 
982  ;  1  and  2  Tarm  Repi.  267  and  46  ;  2  Savndert^  Rep.  207.  ! 

A  judgment  by  default  can  be  rendered  on  motion  in  such  aclioD.— 
Tidd'$  Practice,  508 ;  BofckMu,  788, 635,  637.  ■  I 

A.  IvERsoN  and  A.  H.  Cooper,  for  defendant  in  error,  i 

Ciitd  Pettrtdorf  on  Bait,  37S  ;  Pkiliptonvs.  MangleM^ll  Eait  R.  616; 
ComynU  Dig.  Pleader,  3,  i.  8,  9  ;  Bolchkiti'  Dig.  Lawi  of  Geo.  665. 

By  ihe  Court — Nibbet,  Judge. 

Scire  facial  issued  in  this  case  to  charge  l)ail,  and  being  served,  and  (be 
defendant  filing  no  plea,  judgment  was  rendered  against  him  upon  aiatio*. 
A  ca.  ga.  having  isaued  upon  this  judgment,  it  was  moved  to  quash  it. 
upon  the  ground  that  the  judgment  on  the  scire  faciat  was  rendered 
against  the  bail  without  the  intervention  of  a  jury.  This  motion  o'U 
overruled  by  the  court  below,  and  thereupon  error  is  assigned.  The 
plaintiff  in  error  contends  that  the  scire  facias  is  an  action  ;  that  the  de- 
fendant i.i  entitled  to  plead  thereto  ;  and  being  entitled,  by  the  Conslitutics 
of  the  United  Slates,  aiid  of  the  Stale  of  Georgia,  to  the  trial  by  jurv, 
no  judgment  can  be  rightfully  entered  against  him,  until  a  verdict  is  reu- 
dered  by  a  jury.  Some  of  tbese  propositions  the  court  is  prepared  to  id- 
mit.  Itdoes  not,  however,  admit  that  where  no  defence  is  filed,  3ud|- 
ment  may  not  be  awarded  upon  jcire /acia*,  against  bail  upon  molim, 
without  the  intervention  of  a  jury  ;  on  the  contrary,  it  holds,  that  in  all 
such  cases  judgment  is  rightfully  awarded  upon  motion,  and  without  ifae 
intervention  of  a  jury  ;  and  that  a  ju 
with  the  Constitution  of  the  United 
This  court  further  holds,  that  in  all  ct 
'■'es  an  issuable  plea,  which,  accordi 

defence,  he  is  entitled  to  a  jury,  e 
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him,  in  such  cases,  without  a  previous  finding  by  a  jury,  would  be  in 
conflict  with  the  Constitution,  and  therefore  void. 

The  condition  of  the  bail  bond  is,  that  the  principal  pay  the  condem- 
nation of  the  court,  or  render  his  body  to  prison,  in  execution  of  the 
same,  and  upon  failure  to  do  either,  the  surety  stipulates  to  do  it  for  him. 
—3  Black.   Com,  416  ;    TicUVs  Prac.  280.     The  condemnation   of  the 
court  is  the  judgment  rendered  against  the  defendant  and  costs.     The  ob- 
ligation assumed  by  the  bail  is,  that,  if  his  principal  shall  fail  to  pay  the 
condemnation  of  the  court,  and  shall  also  fail  to  render  his  body  in  exe- 
cution  of  the  same,  then  he,  the   bail,  will  pay  the  condemnation   for 
him.      Before  the  surely   can  be  proceeded  against  for  payment,   the 
plaintiff  must  cause   a  ca.   sa,  to  be  issued  against  the   principal,  and 
return  to  be  made   of  non  ent  inventus. — Princej   423  ;    Tid(V8   Prac. 
1099.     When  this  is  done,  the  plaintiff  may  proceed  by  »ctrc  facias  to 
collect  the  judgment  and   his  costs,   out  of  the  surety,  on   the  bail 
bond.     This  is  in  general  a  judicial  writ,'  and  issues  out  of  the  court 
where  the  record  is.     Yet^  because  the  defendant  may  plead  thereto,  it  is 
considered  in  law  as  an  action.     Lord  Coke  says  :  "  Albeit  a  scire  facias 
be  a  judicial  writ,  yet,  because  the  defendant  may  thereupon  plead,  this 
scire  facias  is  accounted  in  law  to  be  in  nature  of  an  action,  and,  there- 
fore, a' release  of  all  actions  is  a  good  bar  of  the  same*" — TidfPs  Prac. 
1090;  Co.  Lit.  290,  b. ;  2   Wils.  251  ;  2  Black.  Rep.   1227;  2  Ditm. 
and  East  J  4t).     It  is  directed  to  the  sheriff;  and,  reciting  the  proceedings 
previously  had,  and  particularly  the  judgment  against  the  principal,  re- 
quires him  to  make  known  to  the  principal  and  his  surety,  that  they  ap- 
pear at  the  next  terra  of  the  court,  and  then  and  there  show  cause,  if  an}** 
they  have,  why  judgment  should  not  be  rendered  against  them,  on  their 
bond,  for  the  amount  of  principal,  interest,  and  costs  due  on  the  judg- 
nient  previously  rendered  against  the  principal. 

In  England,  if  the  sheriff  warn  the  defendant,  he  returns  scire  feci.     If 
he  do  not  warn  him,  he  returns  nihil y  in  which  latter  case,  a  second  scire 
JacioB  issues.      On  the  return  of  scire  feciy  or  of  two  nihilsy  a  four  days' 
rule  is  given  for  the  defendant  to  appear  and  plead  thereto.     If  the  defend- 
ant appear,  then  another  four  days'  rule  is  given  for  him  to  plead,  or  an  ex- 
tent to  issue ;  and  after  the  expiration  of  four  days,  the  defendant  may 
obtain  six  weeks  further  time  to  plead,  on  a  motion  of  course  ;  and,  after 
the  expiration  of  six  weeks,  he>may  obtain  still  further  time  to  plead,  by 
jnotion  in  court,  on  an  affidavit  of  special  circumstances.     If  the  defend- 
a,nt  do  not  appear  on  the  first  rule,  or,  appearing,  do  not  plead  on  the  sec- 
ond, judgment  mat/  be  entered  up  for  the  k-ing,  or  process  of  extent  tnaif  issucy 
tai/Aout  any  judgment  upon  the  scire  facias. -^T^dd^s  Prac.  1092.    The  de- 
fendant, having  appeared  to  the  scire  fuciasy  may  move  to  set  aside  the  pro- 
cGcdiOi^Sy  if  irregular;  or  plead  in  abatement,  or  in  bar — or  demur,  as  in 
other  actions. —  Tldd^sPrac.  1092.     No  plea  to  a  scire  facias  goes  behind 
the  judgment.     The  merits  of  the  contest  between  the  plaintiff  and  defend- 
ant   in  the  first  action,  are  closed  up  by  the  judgment.     There  are  several 
lliincrsy  however,  which  may  be  plead  :  such  as  nul  tiel  record  of  the  re- 
^^j^^ance  ;  recovery  against  the  principal ;  payment  by,  or  "^^^^ff®^*^ 
^t^^  principal,  or  bail ;  or  that  the  principal  rendered  himself,  or"^ 
dared    t>y    ^^  ^a>U  ^^  ^^^  ^^^re  was  no  ca:  sa.  sued  out  ai? 
n,<rain3t  the  principal;  also,  the  death  of  the  principal,  befo' 
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I  hare  been  thus  minute  in  detailing  the  practice,  aa  to  the  service,  reluro 
and  pleadinga  upon  scire  facia*  at  conimoD  law,-because,  in  many  partic- 
ulars, that  practice  is  the  law  of  our  own  courts  ;  and,  Tarther,  because 
these  rules  of  praclice  are  not  without  their  bearing  upon  the  question  we 
are  now  considering.     The  service  here,  no  doubt,  is  very  much  as  in 
England:  for  example,  if  the  defendant  cannot  be  found,  a  retumof  two 
nihiia  will  aulhorize  the  farther  proceedings  against  the  bail.     And  farther, 
if  the  defeDdant  fails  to  appear,  after  service,  or  af\era  return  of  two  mhib, 
or,  appearing,  fails  to  plead,jiM^nien(  mat/  be  entered  up  agairut  Aim;  he 
is  in  default,  and  judgment  goes  as  a  matter  of  course.     Such  is  the  law 
in  England,  and  such,  too,  we  think,  is  the  law  in  this  Scale.     In  the  cause 
now  before  us,  the  defendant  did  appear  in  obedience  to  the  exigeacicis  of 
the  writ ;  but,  appearing,  faijed  to  plead,  and  therefore,  the  coon  did  well 
to  award  judgment  against  him,  upon  motion.     Such  proceeding  was  not 
in  violation  of  the  parties'  right  to  a  trial  by  jury  ;  tbere  was  nothing  to  tiy ; 
no  plea  filed,  no  issue  made.      Failing  to  plead  was  an  acknowledgment 
that  the  baU  had  nothing  to  show  against  judgment  being  entered  against 
him,forthe  condemnation  of  the  court.     It  is  to  be  re"""'"'"''  '""  •*-' 
the  judgment  entered  against  the  bail,  is  not  a  judgnr 
a  judgment  of  execution  ;  that  is,  the  judgment  of  : 
viously  had,  this  is  the  judgment  of  the  court,  that 
against  the  bail  for  the  amount  of  principal ,  interest,  i 
on.— Bacon's  Abr.  tit.  Execution,  G.  ;  1  Tidd,  33a,  . 
As  we  have  before  slated,  however,  if  the  defenda 
plead,  and  any-Jssue  of  fact  is  presented  by  the  pleadii 
titled  to  a  jury  to  try  it ;  and  a  judgment  rendered  aga 
an  issue,  without  a  previous  Gndinz  by  a  jury,  woulc 
the  Constitution,  and  therefore  void. 

'Let  the  judgment  of  the  court  below  be  affirmed. 


No.  47. — Seaborn  Jones,  plaiotifT  in  error,  vs.  Jj 
administrator,  and  Sophia  H.  Shohter,  adm 
Eli  S.  Shobter,  deceased,  defendants  in  erro 

A  promise,  upon  uo  new  ctmrideration,  to  execute  i  boi 
(urety  agamit  Ion,  it  void,  ir  made  tfleT  the  liabilitj  of  aJ 
itmment  hu  been  incurred. 

A  pTomiie  by  one  person  to  indemnirj  anotber  for  becoming  M 
within  the  statute  of  [lauds,  and  need  not  be  in  wnlini 
may  reeorer  of  the  prumisor  the  whole  of  the  moneys  wbic 

Cay  b;y  virtue  of  the  bond  into  which  he  entered.    The  auu 
ility  19  B  sufficient  conBideratioa  for  Ibe  proniae. 

was  a  bill  in  equity,  which,  upon  motion,  w 
iw,  Judge  Hill  presiding,  at  May  Terra,  1846 
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The  facts,  and  grounds  of  error  in  tbe  case  are  set  forth  in  the  opinion 
delivered  by  the  Supreme  Court,  to  which  the  reader  is  referred. 

He^ry  L.  Benning,  for  the  plaintiff  in  error. 

HiNES  Holt,  for  the  defendant  in  error. 

1st  The  contract  or  agreement  set  out  in  the  complainant's  bill,  is  within  the 
statute  of  frauds,  and  therefore  cannot  be  enforced. 

2d.  The  contract  or  agreement  in  said  bill  charged  is  too  uncertain  and  indefi- 
nite to  be  enforced,  either  at  law  or  in  equity. 

3d.  The  complainant,  by  his  original  bill,  does  not  show  himself  to  have  suffered, 
or  sustained  any  damage,  for  which  he  could  ask  or  claim  indemnity  at  the  filing 
thereof;  and  having  no  cause  of  action  originally,  he  could  not,  by  amendment 
or  otherwise,  substitute  or  create  such  cause  of  action,  and  engraft  it  upon,  or 
make  it  part  of  his  original  bill. 

4th.  The  complainant's  own  showing,  taking  together  the  original  bill  and 
amendment^,  shows  that  if  he  bad  any  right  or  cause  of  action  against  the  defend- 
ants,  or  their  intestate,  he  had  full  and  ample  remedy  at  law. 

5th.  Upon  the  bill  and  prayer,  no  decree  can  be  rendered. 

These  propositions,  the  defendants  in  error  will  maintain  upon  the  following 
anthorities,  to  wit: 

Robertson  Frauds,  ?07-8-9,  ^c. ;  Chiity  on  Con.  a^i-2-3;  2  Leigh's  ^si 
Pnus,  1022-3^4;  1  Heriry  Blackstone's  Rep,  120;  2  3.  ^  Etut,  00,  01 ;  r  D.  Sf 
East,  197-200  ;*  1  Salkeld's  Rep.  27 ;  14  Eng.  Com.  Law,  239  ;  3  Esp.  Rep.  484 ; 
4  Johns.  Rep,  422  ;  3  ib.  210  ;  \2  ib.  291  ;  13  Wend.  Rep.  lli-UO ;  14t6.  246; 
1  M'Cord's  CL  Mep.lOO;  1  StewarVs  Ala.  Rep.  51 ;  2  Story's  Eq.  57-58-59,67-69 
-70;  2  Wheat,  iei?p.336-341 ;  1  Johns.  Ch.  Rep,  146-7-8-9,  279  ;  12  Ves.  466. 

By  the  Court — Lumpkin,  Judge. 

The  bill  states  that  George  W.  Dillingham  died  intestate,  leaving  an 
estate  of  $100,000.  That  shortly  after  his  death,  which  was  in  1834,  John 
Dillingham  came  to  Muscogee  county,  to  administer  on  said  estate  ;.that, 
being  a  stranger,  he  brought  letters  of  introduction  from  his  brother,  Wil- 
liam Dillingham,  of  Westchester,  Pennsylvania,  to  Eli  S.  Shorter,  a  copy 
of  which  is  exhibited,  making  inquiries  as  to  the  situation  of  said  estate, 
and  requesting  Shorter's  aid  and  assistance  to  said  John,  in  the  i>ettlement 
of  it ;  that  Shorter  determined  to  give  such  aid  ;  that  Alfred  Iverson,  a  cre- 
ditor of  said  George,  had  already  applied  for  the  administration  of  said 
estate  ;  that  Shorter  applied  to  Jones  for  said  John,  to  obtain  his  profes- 
sional services  as  attorney  at  law,  in  procuring^the  administration  for  said 
John,  and  got  Jones's  agreement  to  do  so.  That  Shorter,  on  the  11th 
day  of  October,  1834,  addressed  a  letter  to  said  William  Dillingham,  in 
answer  to  his,  which  is  also  eihibited  by  copy,  in  which  he  informed  said 
William  that  it  had  been  settled,  that  said  John  was  to  take  the  sole  ad- 
ministration ;  that  he.  Shorter,  had  agreed  to  become  one  of  his  securi- 
ties, and,  if  required,  to  furnish  balance.  That  about  that  time,  in  pursu- 
ance of  his  intention,  expressed  in  his  said  letter  to  William  Dilling"*™j 
Shorter  called  upon  Jones  to  join  him  in  the  bond,  as  security  for  said 
John ;  that  to  this  application  Jones  gave  a  decided  refusal,  *^|^?'"^j^g  ^ 
he  was  scarcely  acquainted  with  John  Dillingham ;  that  said  J^*\" 
stranger  in  the  place  ;  that  the  estate  was  too  large  and  too  muc 
that  Shorter  then  desisted,  but  a  few  days  afterwards  renewed 
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cation,  and  received  a  similar  refusal ;  and  for  the  additional  reason  as* 
signed  that  he^  Jones,  could  only  incur  such  responsibility  for  bis  friends. 
That  Shorter,  finding  Jones  persisted  in  his  refusal,  assured  him  there  was 
DO  danger,  as  John  Dillingham  had  brought  letters  of  introduction  to  him, 
Shorter,  and  was  highly  spoken  of ;  and  that  he  himself  felt  solicitous  to 
serve  him,  and  procure  the  security  for  him.  That  if  Jones  would  join 
kimj  Shorter  J  in  the  bondj  as  security^  he.  Shorter^  tcould  indemnify  Air, 
Jonest  against  any  loss.  That  thus  pressed,  and  having  such  assurance 
and  promise  from  Shorter,  in  which  he  had  full  confidence,  he,  Jones,  told 
Shorter  he  would  consent,  if  Shorter  would  add  two  conditions.  The  first, 
to  offer  himself  alone  to  the  court  as  security  for  said  John,  and  ifnot  accept- 
ed as  sufficient,  then  tp  offer,  in  addition,  Jones.  The  second,  to  take  par* 
ticular  supervision  over  the  conduct  of  John  Dillingham,  and  to  see  that,  as 
administrator,  he  conducted  himself  according  to  law.  That  to  these 
conditions  Shorter  assented  ;  and  that  in  consideration  of  his  said  prom- 
ise to  indemnify  Jones,  he,  Jones,  consented  to  become  a  securi- 
ty. That,  at  the  Court  of  Ordinary,  in  Muscogee,  in  Nov.  1834, 
a  decision  was  made  against  Iverson's  said  application,  and  in  favor 
of  said  Dillingham,  upon  his  giving  bond  and  security;  that  then 
Shorter  tendered  himself  as  sucn  security,  and  lyerson  objected  to  his 
sufficiency,  and  the  court  required  additional  security;  and  that  then 
Shorter  offered  the  name  of  Jones,  with  his  own,  and  that  this  was  ac- 
cepted by  the  court ;  and  thereupon  the  bond  was  executed  by  John  Dil- 
lingham as  principal,  and  Shorter  and  Jones  as  securities.  Shorter  again 
repeated  the  assurance  and  promise  aforesaid^  and  promised  that  he  would 
diaw  up  and  execute  a  bond  infavor  of  Jones  for  lus  indemnity  as  aforesaid. 
That  Jones,  confidently  relying  on  said  promise,  and  believing  that 
said  Shorter  would,  at  a  leisure  moment,  draw  up  and  execute  such 
bond,  omitted  to  call  upon  him  for  it  immediately,  and  not  long  after- 
wards left  for  Washington.  That  after  his  return  from 'Washington,  be 
requested  Shorter  to  execute  it,  and  he  again  promised  to  do  it :  that, 
relyins  with  confidence  on  Shorter,  he  then  believed,  as  he  still  does, 
that  Shorter  did  not  neglect  to  execute  said  bond  from  any  intention  not 
to  perform  his  promise,  but  only  from  inattention  and  negligence,  in  the 
midst  of  his  great  quantity  of  other  business,  and  the  fact  that  it  could  be 
done  at  any  tiroe.^  That  although  Shorter  never  refused  to  execute  said 
bond,  yet  he  neglected  it  from  time  to  time — although,  when  spoken  to 
upon  the  subject,  he  always  promised  to  do  it — till  at  last  he  died  without 
having  done  it.'*^  That  after  his  death  intestate,  the  administration  of  his 
estate  was  committed  to  defendants  ;  that  since  his  death  suit  has  been 
commenced  against  Jones,  and  against  him  and  the  defendants  on  said 
bond ;  that  if  judgment  be  obtained  against  them,  Jones  will  have  to 
pay  this  same,  or  a  part  thereof.  The  bill  prays  that  the  defendants,  as 
administrators  of  Shorter,  execute  a  bond  to  Jones  to  indemnify  him 
against  loss  for  signing  Dillingham's  bond  as  security  ;  und  that  they  may 
pay  the  amounts  which  may  oe  secured  against  Jones  and  said  adminis- 
trators as  securities  on  said  bond ;  that  subposnas  issue  to  said  adminis'> 
trators,  and  that  Jones  may  have  such  other  and  further  relief  as  to  the 
court  shall  seem  meet.  Afterwards  the  bill  was  amended,  and  thereby 
les  further  stated,  that  a  judgment  had  been  obtaiped  against  him  Jtm 
rity  on  said  bond  in  favor  of  the  justices  of  the  Inferior  Coail|fl||Ait 
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use  of  the  Farmer's  Bank  of  Chatlahoochy,  for  $2,595  principal,  $725 
78  cents  interest,  besides  costs  and  interest  from  the  first  of  May,  1838  ; 
on  which  he,  Jones,  had  paid  $2,230  on  27th  Oct.,  1841,  leaving  a  large 
balance  unpaid.  That  Wm.  D.  Games  and  wife,  as  guardians  for  George 
W.  Dillingham,  a  minor,  had  obtained  judgment  against  John  Dillingham, 
as  adq|inistrator  aforesaid,  at  ISiovember  Term,  1841,  of  the  Inferior 
Court  of  Muscogee  county,  for  $7,425  83  cents,  besides  interest  from 
11th  November,  1841  ;  and  that,  as  security  on  said  bond,  he  had  paid 
and  settled  one  half  of  said  judgment,  and  that  divers  other  suits  in  favor 
of  specified  parties  were  proceeding  against  said  John  as  administrator  on 
said  estate,  or  had  been  reduced  to  judgments.  The  defendants,  answer- 
ing separately,  denied  having  any  information  of  the  promises  alleged  in 
said  bill  to  have  been  made  by  said  Shorter  to  said  Jones  ;  and  one  of 
the  defendants,  James  H.  Shorter,  pleads  that  the  promise,  if  made,  was 
barred  by  the  statute  of  frauds ;  and  in  his  answer  insists  also  on  the  stat- 
ute of  liniitations.  He  admits  the  payment  to  have  been  made  by 
Jones  on  the  judgment  in  favor  of  justices  of  Inferior  Court,  or  of  Farm- 
er's Bank  of  Chattahoochy,  and  in  favor  of  Games  and  wife  as -guardians, 
&e.,  as  alleged  in  the  said  amended  bill,  and  the  allegations  in  relation  to 
the  other  debts  and  judgments  therein  mentioned,  io  be  true. 

Upon  motion,  the  court  below  dismissed  the  bill  for  want  of  equity,  ad- 
judging that  the  undertaking  of  Shorter  was  within  the  statute  of  frauds. 

Counsel  for  complainant  excepted,  and  the  case  is  now  submitted  for 
our  determination,  upon  writ  of  error  from  Muscogee  Superior  Court. 

Having'  made  the  foregoing  statement,  the  Judge  proceeded  «s 
follows : 

This  bill  sets  forth  two  distinct  promises  or  undertakings  on  the  part  of 
Eli  S.  Shorter,  deceased,  to  Seaborn  Jones,  the  complainant.  The  firsts 
that  he  (Skarler)  would  indemnify  Jones  against  any  lass^  if  Jones  would 
join  him  in  going  security  for  John  Dillingham  y  on  his  administration  bond; 
and  this  was  made  before  the  bond  was  executed.  After  the  bond  was 
executed,  by  all  three  of  the  parties.  Shorter  again  repeated  the  assurance 
he  had  previously  given,  *'  and  promised  that  he  would  draw  up  and  ex- 
ecute a  bond  in  favor  of  the  plaintiff  in  error ^  for  his  indemnity >^^ 

Are  these  original  or  collateral  promises  ?  It  is  worthy  to  be  remarked, 
that  on  the  trial  below,  no  notice  seems  to  have  been  taken  of  the  fact 
that  there  were  two  promises,  distinct  entirely  in  time,  place  and  substance, 
the  latter  only  of  which  is  sought  to  be  set  up  in  the  bill.  As  to  the 
second  promise  by  Shorter,  that  he  would  draw  up  and  execute  a  bond 
in  favor  of  Jones  for  his  indemnity,  it  is  clearly  void /or  want  of  consider^ 
ation.  It  was  made  after  administration  was  granted  to  Dillingham  on 
the  estate  of  his  deceased  brother,  and  when  the  liability  of  Jones  on  the 
bond  had  already  been  incurred  by  his  signature  thereto.  It  was,  there- 
fore, a  mere  gratuitous  undertaking— creating,  it  may  be,  a  moral  obliga- 
tion— binding  in  honor,  but  involvmg  no  legal  responsibility.  If  benefit 
were  to  result  to  Shorter  or  his  friend  Dillingham,  (at  his  request  the  act 
was  done,)  administration  was  obtained.  If  loss  or  inconvenience 
Jones,  or  subjecting  him  to  any  charge  or  obligation  at  thainstan* 
Shorter,  it  was  irretrievably  fixed. .  He  bad  already  signed  the  a 
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tion  bond  as  security  ;  any  promise,  then,  founded  upon  this  transaction 
which  was  consummated,  was  nudum  pactum. 

Respecting  the  first  promise,  we  are  of  the  opinion,  that  it  is  not  with- 
in the  statute  of  frauds.  Mr.  Roberts,  in  his  treatise  on  this  statute,  says : 
^'  that  the  principal  point  to  be  ascertained  is,  whether  or  not  the  party 
who  is  to  be  benefited  by  the  promise,  is  liable  at  all  for  this,  is  imp^ed  in 
the  very  notion  of  a  collateral  promise.  If  there  is  no  such  liability, 
there  is  nothing  to  which  the  new  promise  can  be  collateral,  or  in  relation 
to  which  it  can  be  regarded  as  an  undertaking  to  answer  for  the  debt,  de- 
fault or  miscarriage  of  another.  It  must,  therefore,  without  such  liability 
in  a  third  person,  be  an  original  undertaking  in  the  party  promising." 

Tested  by  this  ru)c,  the  promise  of  Shorter  is  clearly  an  original  un- 
dertaking, and  so  not  within  the  statute  of  frauds.  And  this  conclusion 
is  equally  well  warranted  upon  the  authority  of  the  cases  in  the  books. 
It  would  be  misspending  time,  to  go  through  the  whole  of  them. 

In  W.  Thomas  vs.  William  Cook,  (8  Bam.  ^  Cress.  728,)  Bayley,  J., 
says :  *'  Here  the  bond  was  given  to  Morris,  as  the  creditor ;  but  the 
promise  in  question  was  not  made  to  him.  A  promise  to  him  would  have 
Deen,  to  answer  for  the  default  of  the  debtor.  But  it  being  necessary  for 
W.  Cook,  since  deceased,  to  find  sureties,  the  defendant  applied  to  the 
plaintiff  to  join  him  in  the  bond  and  bill  of  exchange,  and  undertook  to 
save  him  harmless.  A  promise  to  indemnify  does  not,  as  it  appears  to  me, 
fall  either  within  the  words  or  the  policy  of  the  statute  of  frauds." 
Parke,  J. :  ^'  This  was  not  a  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another  person,  but  an  original  contract  between  these  par- 
ties, that  the  plaintiff  should  be  indemnified  against  the  bond.  If  the 
plaintiff,  at  the  request  of  the  defendant,  had  paid  money  to  a  third  per- 
son, a  promise  to  repay  it  need  not  have  been  in  writing  ;  and  this  case 
is  in  substance  the  same." 

In  Chapin  vs.  Merrill,  (4  WendelPs  Rep.  657,^  the  court  says  : — 
^'  This  action  is  brought  on  the  parol  undertaking  of  the  defendant  to  save 
the  plaintiff  harmless.  This  is  clearly  an  original  undertaking,  and  is  not 
within  the  statute  of  frauds.  It  was  held  by  Lord  Hardwicke,  in  the  case 
of  Tomkinson  vs.  Grill,  {Ambler,330,)  that  if  the  consideration  of  the  prom- 
ise take  its  root  in  a  transaction  distinct  from  the  original  liability,  the 
case  is  out  of  the  statute.  This  proposition  is  illustrated  by  the  case  in 
which  it  is  laid  down,  and  by  the  case  of  Read  vs.  Nash. — 1  Wilson  305. 
In  the  first  case.  Gill  promised  the  widow  and  administratrix  of  an  estate, 
that,  if  she  would  permit  him  to  join  with  her  in  letters  of  administration, 
he  would  make  good  any  deficiency  of  assets  to  discharge  the  intestates ; 
in  the  second,  a  third  person  and  stranger  to  a  suit  for  a  battery,  promised 
the  plaintiff  that  if  he  would  withdraw  his  record,  and  proceed  no  farther, 
he  would  pay  him  fifty  pounds.  The  person  making  this  promise,  which, 
was  not  in  writing,  was  held  liable."  It  would  be  unprofitable  to  multi- 
ply decisions  upon  this  point. 

The  question  then  recurs,  did  the  court  below  err  in  dismissing  com- 
plainant's bill  ?     We  think  not,  upon  the  ground,  however,  that  he  had 
ample  and  adequate  remedy  at  common  law,  on  the  first  promi$e.     He  might 
Hner  have  brought  an  action  of  assumpsit  to  recover  oamages  for  a  breach 
the  parol  contract,  or  else  Jones  might  have  sued  to  reimburse  him tlf 
time  to  time,  as  he  was  compelled  to  pay  out  money,  by  WMjay 
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this  securityship,  as  did  the  plaintifis  in  the  cases  in  4  Wendell  and  8 
JBam.  and  Cres.y  undet  precisely  similar  circumstances. 

In  the  case  of  Turner  vs.  Davies^  (2  Espinnsse^  479,)  Lord  Kenyon 
says :  '^  I  have  no  douht  that  where  two  parties  become  joint  sureties 
for  a  third  person,  if  one  is  called  upon,  and  forced  to  pay  the  whole  of 
the  monejj  he  has  a  right  to  call  on  his  co-security  for  contribution. 
BulwKere  one  has  been  induced  so  to  become  surety  at  the  instance  of  the 
othtTy  though  he  thereby  renders  himself  liable  to  the  person  to  whom,  the 
security  is  given^  there  is  no  pretence  for  saying  that  he  shall  be  liable  to  be 
called  upon  by  the  person  at  whose  request  he  entered  into  the  security, ^^ 
And  so,  e  conterso^  should  he  have  the  whole  or  any  part  of  the  debt  to 
pay,  it  follows  that  he  would  be  entitled  to  recover  it  back,  as  paid  to  the 
other  security's  use. 

Justice  Story,  in  treating  of  contribution  among  sureties,  (1  Com.  on  Eg. 
sec.  498,)  remarks :  ^^  There  may  arise  by  implication,  from  the  nature 
of  the  transaction,  an  exemption  of  one  surety  from  becoming  liable  to 
contribution  in  favor  of  another.  Thus,  if  one  surety  should,  not  upon 
his  own  mere  motion,  but  at  the  express  solicitation  of  his  co-surety, 
become  a  party  to  the  instrument,  and  such  co-surety  should  afterwards 
be  compelled  to  pay  the  whole  debt,  in  such  a  case  he  would  not  be  enti- 
tled to  contribution,  unless  it  clearly  appeared  that  there  was  no  intention 
to  vary  the  general  right  of  contribution,  in  the  understanding  of  the  par- 
ties.— Mayhew  vs.  Crickett^  Swanst,  R,VJ3;  Taylor  vs.  Savage,  12  Mass. 
Rep.  98-102.  So,  if  there  should  be  separate  bonds  given,  with  different 
sureties,  a(hd  one  bond  is  intended  to  be  subsidiary  to  and  a  security  for  the 
other — the  other  in  case  of  a  default  in  payment  of  the  latter — and  not  a 
concurrent  primary  security  ;  in  such  a  case,  the  securities  in  the  second 
bond  would  not  be  compellable  to  aid  those  in  the  first  bond  by  any 

contribution." — Craythomeva.  Swinburne^  14  Ves.  159  ;  Cook^s, , 

Freem.  Rep.  97. 

For  the  reason,  then,  that  Jones  had  full  redress  at  law  on  the  first, 
which  is  the  only  legal  promise,  and  alleges  no  reason  in  his  bill,  either 
for  want  of  proof  6r  otherwise,  why  equity 'should  entertain  jurisdiction 
of  the  matter,  we  cannot  sustain  the  objection  to  the  judgment  below. 
It  must  be  affirmed  with  costs. 
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and  to  which  was  affixed  the  official  signature  of  the  presiding  judge. 
The  clerk  of  the  court  had  omitted  to  enter  the  same  upon  the  min- 
utes of  the  court. 

At  May  Term,  1846,  of  the  court  below,  Judge  Dougherty  presiding  in 
said  term,  the  counsel  for  the  defendant  in  error,  moved  the  court  to  hear 
an 'J  determine  the  rule  which  had  been  taken  as  aforesaid,  to  set  aside 
said  judgment  of  nonsuit,  notwithstanding  the  same  had  been  adjudicated, 
and  the  rule  discharged  by  the  former  presiding  judge,  in  vacation,  as 
aforesaid  ;  to  which  the  counsel  for  the  plainti6f  in  error  objected. 

Whereupon  the  court  below  decided  that  the  said  motion  of  counsel 
for  defendant  in  error  should  be  granted,  and  the  court  below  proceeded 
to  hear  said  motion.  To  which  decision  of  the  court  below,  the'counsel 
for  the  plaintiff  in  error  excepted,  and  assigned  for  error,  that  the  court 
below  gave  judgment  that  it  would  hear  and  consider  of  the  said  rule, 
notwithstanding  the  same  had  been  adjudicated  and  discharged  by  the 
former  presiding  judge  of  said  court. 

Henry  L.  Bennino,  for  the  plaintiff  in  error. 

HiNEs  Holt,  for  the  defendant  in  error,  maintained, 

iKt.  That  the  judge  of  the  Superior  Court  has  no  power  over  the  minutes  of  the 
court  in  vacation,  conferred  upon  him  by  law,  and  cannot,  in  any  manner,  reserve 
or  assume  to  himself  such  power. 

2(1.  That  the  judge  of  the  Superior  Court,  especially  in  cases  at  law,  can  make 
no  final  decision  or  adjudication  of  any  cause  in  vacation. 

3d.  That  the  power  assumed,  to  make  such  decision,  and  enter  the  same  on  the 
minutes  of  the  court  in  vacation,  as  of  May  Term,  1845,  even  if  such  power  existed, 
was  not  exercised,  and  was  therefore  nugatory  and  void,  after  th6  occurr-ence  of 
the  next  succeeding  term. 

4th.  That  the  minutes  of  the  court  showed  the  application  for  said  rule  nisi  to 
have  been  so  far  heard  and  considered  by  the  court  at  May  Term,  1845,  as  to- 
^jaspend  the  judgment  of  nonsuit,  and  was  therefore  undisposed  of  and  unfinished 
business  of  May  Term,  1845,  upon  which  the  court  at  May  Term,  1846,  was  bound 
to  act.  ' 

5tb.  That  the  paper  writing  purporting  to  be  the  decision  of  Judge  Sturgis,  was 
not  a  decision  upon,  or  applicable  to,  said  case.  And  that  it  was  not  a  decision, 
in  any  manner  published,  entered,  declared,  or  notified,  of  which  the  court,  at 
May  Term,  1846,  could  take  judicial  notice. 

And  in  support  of  these  positions,  the  counsel  for  the  defendant  in  error  sub- 
mitted the  following:  authorities: 

Prin.  Di^.  909-10-11,419-20,428,  439-40-41,432,541;  1  Tidd's  Prac.  610, 
511, 681,  1225 ;  2  Tom.  Law  Die.  297;  1  Tom.  Law  Die.  title  Executions. 

By  the  Court — Warner,  Judge.' 

The  facts  in  this  case,  as  presented  by  the  record  before  us,  are  sub- 
stantially as  follows :  At  the  May  Term  of  the  Superior  Court  of 
Muscogee  county,  1845,  the  defendant  in  error  was  nonsuited  by  the 
then  presiding  judge.  During  the  same  term  of  the  court  it  was  ordered, 
that  the  judgment  of  nonsuit  aforesaid  should  be  suspended  for  further 
consideration  by  the  court ;  and,  for  its  further  order,  to  be  entered  in 
vacation,  as  of  this  term.  At  the  next  November  adjourned  term  of  sc' 
court,  it  appears  |m  order  was  passed,  by  the  consent  of  the  membei 
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the  bar,  that  alt  motions,  exceptions,  orders,  pleas,  and  demurrers,  ^bich 
would  be  in  order,  or  might  be  filed,  at  the  then  term  of  the  court,  should 
be  in  order,  and  might  be  filed,  and  taken  at  the  next  term  of  the  court. 
Afterwards,  on  the  13th  day  of  December,  1845,  the  counsel  for  the 
plaintiff  in  error  filed,  in  the  clerk's  office  of  said  court,  the  pa- 
per mentioned  in  the  record,  which  purports  to  be  a  rule  nist,  calling 
on  the  plaintiff  in  error  to  show  cause  why  the  non-suit  should  not  be 
set  aside,  and  the  case  reinstated,  on  two  grounds.    , 

On  the  same  paper  on  which  the  rule  nisi  is  found,  the  following  words 
are  endorsed : 

WILEY  E.  JONES  )  .  , 

V8,  >  Assumpsit  and  nonsuit. 

JOHN  H.  WATSON,  Ex'r,  &c.  S 

At  Chambers,  November  18lA,  1845. 

The  defendants  having  shown  cause,  in  obedience  to  the  rule  nm,  in 
the  above  case,  and  having  duly  considered  the  san^e,  it  is  ordered,  that 
the  rule  be  discharged,  and  the  nonsuit  stand  as  the  judgment  of  the 
court.     Given  under  my  official  signature, 

JosEPri^  Sturgis,  Judge. 

Received  from  Mr.  Benning,  the  within  document,  this  13th  diy  of 
December,  1845.  B.  Beasly,  Clerk. 

At  a  subsequent  term  of  said  court,  to  wit,  at  May  Term,  1S46,  the 
counsel  for  the  defendant  in  error  called  the  attention  of  the  court  to  said 
paper,  and  prayed,  that  what  purported  to  be  a  rule  nui,  in  behalf  of  the 
defendant  in  error,  might  then  be  heard  and  considered  by  the  court,  not- 
withstanding what  purported  to  be  the  decision  of  Joseph  Sturgis,  judge 
of  said  court.  Whereupon,  the  application,  or  prayer,  of  the  counsel  for 
defendant  in  error  was  granted,  and  the  defendant  in  the  court  below  or- 
dered to  show  cause,  at  the  then  next  succeeding  term  of  the  court,  why 
the  nonsuit,  in  said  case,  should  not  be  set  aside,  and  the  same  reinstated. 
To  which  decision  of  the  court  below  the  defendant  below  excepted  ; 
and  now  assigns  the  same  for  error  in  this  court.  The  motion  made  to 
the  court  at  May  Term,  1846,  by  the  counsel  for  defendant  in.error,  is, for 
the  court  to  hear,  and  consider,  what  purported  to  be  a  rule  nisi^  in  behalf 
of  the  defendant  in  error  in  said  case.  The  legal  character  of  that  paper 
must  be  first  s  ttled.  If  it  was  not  a  rule  nm,  granted  by  the  presiding 
judge  of  the  court,  at  the  term  the  nonsuit  was  granted,  by  what  means  is 
the  case  kept  in  court  ?  If  it  was  not  a  rule  mat,  granted  by  the  presidin^: 
judge,  at  the  term  of  the  court  the  nonsuit  was  granted,  on  what  prin- 
ciple could  the  court,  at  May  Term,  1846,  make  it  the  basis  for  its  hearing, 
consideration,  and  adjudicati^n  ?  We  are  of  the  opinion  the  paper  has 
been  recognized  by  the  defendant  in  error,  as  a  rule  nin,  granted  by  the 
presiding  judge,  at  the  term  the  nonsuit  was  had  :  declared  to  be  such 
under  the  official  signature  of  the  then  presiding  judge ;  and  acted  on  as 
such,  by  the  court  below,  in  entertaining  the  motion  to  set  aside  the  non- 
suit ;  and  we  feel  bound  so  to  regard  it.  The  main  question  presented 
for  our  consideration  is,  whether  the  case  was  in  court  at  May  Term, 
1846,  or  whether  it  had  been  legally  adjudicated  before  that  time. 

"'^e  record  shows,  that  at  Mav  Term,  1845,  the  plaintiff,  by  the  jl 
^the  court,  was  nonsuited.      By  that  judgment,  ihe  c«to 
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of  court.  During  the  same  term  of  the  court,  it  was  ordered,  that  the 
judgment  of  nonsuit  should  be  auspendedy  for  further  consideration  by 
the  court,  and  for  its  (the  court's)  further  order,  in  the  case,  to  be  en- 
tered in  vacation,  as  of  this  !May  Term,  1845.  It  is  upon  this  latter  order 
the  defendant  in  error  relies,  to  keep  the  case  in  court.  That  it  was 
competent  for  the  court  to  pass  the  order,  suspending  the  judgment  of 
nonsuit,  there  can  be  no  doubt.  If  ihe  court  had  the  legal  jurisdiction 
and  authority  to  pass  the  order,  it  had  the  authority  to  pass  it,  with  such. 
limilations  and  reslrictions  as,  in  its  judgment,  it  might  think  proper  to 
impose.  The  court  could  not  originate  a  case,  or  a  motion,  in  vacation, 
and  give  judgment  thereon,  unless  the  authority  was  expressly  conferred 
by  law. 

But  in  this  case,  the  motion  did  not  originate  in  vacation ;  the  motion 
was  made  during  the  session  of  the  court,  by  offHring  the  rule  nuiy  call- 
ing upon  the  adverse  party  to  show  cause  why  the  nonsuit  should  not  be 
set  aside,  on  the  grounds  therein  stated.  The  court  did  not  grant  the 
rule,  but  took  further  time  to  consider  whether  it  would  grant  it  or  refuse 
it,  and,  in  the  mean  time,  passed  the  order  suspending  the  judgment  of 
nonsuit ;  declaring,  at  the  same  time,  its  further  order  in  the  case,  when 
further  considered  by  the  court,  was  to  be  entered  in  vacation,  as  of  the 
same  term.  Now,  we  are  of  the  opinion,  it  was  the  duty  of  the  clerk  to 
have  entered  the  judgment  of  the  presiding  judge,  ijo  made  in  pursuance 
of  the  order  of  the  court,  on  further  consideration  of  the  motion,  on  the 
minutes  of  the  court,  when  it  was  filed  in  his  office,  on  the  13th  Dec. 
1845.  as  a  part  of  the  proceedings  of  May  Term,  1845 ;  and  that  the  order 
passed  by  the  court  at  that  term,  would  have  been  his  authority  for  do- 
ing so.  He  must  be  presumed  to  have  known  the  order,  and  he  must  be 
presumed  to  have  known  the  official  signature  of  the  presiding  judge  of 
the  court  whose  officer  he  was.  Indeed,  the  order  expressly  contem- 
plates the  decision  of  the  presiding  judge  of  the  court,  on  the  motion  sub- 
mitted, should  be  entered  in  vacation,  as  of  May  Term,  1845.  But  it  may 
be  said,  the  minutes  of  the  court  were  made^p,  and  signed  by  the  pre- 
siding judge,  before  the  decision  was  handed  to  the  clerk.  If  the  minutes 
were  made  up  and  signed,  the  presumption  is,  that  the  clerk  who  made 
them  up,  and  the  presiding  judge  who  inspected  them,  knew  of  the  order, 
which  constituted  a  part  thereof,  and  left  sufficient  space  for  the  clerk  to 
enter  the  decision,  in  pursuance  of  the  order.  The  order  which  suspends 
the  nonsuit,  also  provides  for  entering  the  further  order  of  the  court,  in 
vacation.  The  whole  order  must  be  taken  together.  The  defendant  in  error 
cannot  be  permitted  to  divide  it,  and  appropriate  that  portion  which  sus- 
pends the  nonsuit  for  bis  benefit,  and  reject  the  balance.  If  the  order 
made  by  the  court  in  term  time,  provided  for  the  suspension  of  the  judg- 
ment of  nonsuit,  it  abo  provided  for  its  confirmation^  during  the  vacation  ; 
and,  it  appears,  it  was  faUy  confirmed  by  the  presiding  judge^  on  the  18th 
day  of  November,  1845.  In  pursuance  of  the  reservation  made  in  the 
very  order,  under  which  the  defendant  in  error  claims  to  keep  this  case  in 
court,  the  presiding  judge  discharges  the  rule  ntVi,  and  orders  that  the 
nonsuit  stand  as  the  judgment  of  the  court.  It  was  said  at  the  bar,  evt'n 
admitting  the  court  had  the  right  to  reserve,  in  the  order,  the  entering  '*' 
judgment  in  vacation,  yetit  was  not  exercised,  and  was  void  af^^/ 
next  succeeding  term  of  the  court.     The  decision  of  the  presiding 
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of  the  court  beare  dale  I81h  November,  1846,  ordering  the  Donsuit  to 
stand  as  the  judgment  of  the  court.  At  November  Bdjoanied  term  of  the 
court,  which  was  the  next  in  orderafter  the  May  Term,  it  was  ordered  by 
the  court,  by  conseut  of  the  members  of  the  bar,  that  a!l  cases  upon  the 
several  dockets,  involving  questions  of  litigation,  or  having  defence  ihrre- 
to,  stand  continued  geni^rally;  anii  thai  all  motions,  exceptions,  ordere, 
pteas  and  demurrers,  which  would  be  in  order,  or  might  be  filed  at  ibe 
then  term  of  the  court,  should  be  in  order,  and  might  be  filed  and  taken, 
at  the  next  term.  The  decision  of  the  presiding  judge  of  the  court  wm 
filed  with  the  clerk,  on  the  13th  day  of  Uecember,  m45  ;  and,  as  before 
stated,  we  think  it  was  his  duty  to  have  entered  it  as  of  May  Term,  1846. 
Indeed,  w>-  are  of  (be  opinion,  the  rights  of  ibe  plaintiff  in  error  canoat 
he  prejudiced  by  the  /ailme  nf  the  clerk  to  enter  the  decision,  in  pDrEi:3Dce 
of  the  order  of  the  court.  We  are  also  of  the  opinion,  it  was  the  privi- 
lege of  the  plaintiff  in  error  to  have  moved  the  court,  at  the  first  term, 
after  the  decision  was  filed,  to  have  had  it  entei-ed  on  the  minnley  of  the 
coatt,  as  of  May  Term,  1845,  in  pursuance  of  the  original  order.  From 
the  best  considt-ralion  we  liave  been  able  to  give  this  esse,  we  are  of  the 
opinion,  there  was  a  judgment  of  nonsuit  rendered  by  the  court,  at  Msy 
Term,  1845,  in  favor  of  the  plaintiff  in  error,  and  such  must  be  the  legal 
effect  of  the  action  of  the  court  thereon,  as  disclosed  by  the  record  ;  and 
that  the  whole  case  was  out  of  court,  when  the  motion  was  made  at  May 
Term,  1846,  to  reinstate  the  same.  Let  (he  judgment  of  the  court  be- 
low be  reversed. 


No.  49. — Francis   Daniels,   plaintiff  in  error,   vs.   Kile   and         ' 
Badn£tt,  defendants  in  error.  ' 

I 
A%  botwaen  llie  huldnr  of  a  banker's  check  and  (ha  endorser,  it  ought  to  be  presaaled  | 

fur  acceptance  with  due  ilili^scnce.  But  as  between  the  holder  and  the  diawer,  a 
demand  a)  any  time  before  suit  brought  will  be  gufficienl.anless  it  appears  (hat  tbe 
drawee  hae  failed,  or  the  drawer,  in  same  other  manner,  has  ■us[aiDea  injury  by  (be 
delay.  l 

This  waa  an  action  of  a^aumpHit,  tried  before  Judfre  Alexander  in        1 
the  Superior  Court  of  the  county  of  Muscogee,  at  May  Term,  1846-     It       J 
was  predicated  upon  a  banker's  chock,  drawn  bv  the  defendants.  Kvle      I 
and   Barnett,  upon  the  bank  of  Colmnl 
Ganibrill  or  order,  and  was  endorsed  b 
check  bore  date  the  16th  day  of  Jan.  18' 
payment,  or  notice  given  the  drawers  c 
15tli  day  of  April  th^rei^ter wards. 

At  the  trial  term,  after  the  case  was  c& 

emitted  the  defendants'  connset  to  file 
to  which  the  connsel  for  pluntiff  ei 
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The  eouBsel  for  plaintiff  then  introduced  in  eyidence  the  certificate 
of  protest  of  the  notary  public,  showing  the  demand  and  notice,  three 
months  after  the  drawing  of  the  check,  &c.  The  defendants'  counsel 
then  moved  for  a  nonsuit,  which  was  granted  by  the  court  below,  upon 
the  ground  that  the  plaintiff  could  not  recover  upon  the  check  sued  on, 
because  it  had  not  been  presented  for  payment  within  reasonable  time. 
To  which  the  plaintiff's  counsel  excepted. 

John  Schlet,  for  the  plaintiff  in  error,  contended  : 

1st.  The  court  below  erred  in  permitting  the  defendants'  counsel  to 
file  a  plea  to  the  merits  at  the  trial  term,  after  the  ease  was  called 
for  trial,  and  cited  HotchlMSj  570,  572. 

2d.  The  court  below  erred  in  deciding  that  the  plaintiff  could  not 
recover,  and  in  granting  a  nonsuit,  and  cited  Ex  parte  Broum^  2  Story 
Rep,  502  ;  Murray  vs.  Judahj  6  Cowen  Rep»  490 ;  Story  on  JPramieeory 
Noiee  and  Checks j  620  to  632  ;  6  Boston  Law  Rep,  508 ;  Conroy  vs. 
Wantn^  3  JoKn$,  Cos.  25  to  265. 

-  HiNEs  HopT,  for  the  defendants  in  error,  cited  the  following  author- 
ities in  ftupport  of  the  decision  of  the  court  below,  to  wit :  3  Stewards 
Ala.  Rep.  YJ2^  185 ;  ChUty  on  Bilh^  274-5,  323. 

By  the  Court — Nisbet,  Judge. 

This  was  an  action  in  favor  of  an  endorsee  of  a  check  drawn  by  the 
defendants  upon  the  bank  of  Columbus.     Demand  and  notice  to  the 
drawers  were  proven  to  have  been  made,  three  months  after  date  of 
the  check.     A  motion  was  made  by  defendants'  counsel. for  a  nonsuit, 
upon  the  ground  that  the  plaintiff  had  not  proven  presentation  for  pay- 
ment, and  notice  to  the  drawers,  within  reasonable  time  ^    Upt)n  this 
motion,  a  nonsuit  was  awarded,  and*thereupon  error  is  assumed.     The 
only  question  for  us  to  determine  is,  whether  the  drawer  of  a  banker's 
check  is  entitled  to  demand  and  notice  within  reasonable  time.     If  he 
is,  it  is  conceded  that  the  notice  in  this  case,  three  months  after  the 
date  of  the  check,  payable  presently,  was  not  within  reasonable  time. 
Bankers'  checks  partake  somewhat  of  the  nature  of  bills  of  exchange, 
and  they  also  differ  from  them  in  several  material  particulars.  .  They 
are  negotiable,  and  as  between  the  holder  and  the  endorser,  the  same  rules 
apply,  which  regulate  the  rights  and  liabilities  of  the  holder  and  en- 
dorser of  notes  or  bUls.     A  check  differs  from  a  bill  of  exchange  in 
these  things,  to  wit :  it  has  no  days  of  grace,  and  requires  no  accept- 
ance, distinct  from  prompt  payment.     The  drawer  of  a  check  is  not  a 
surety,  but  a  principal  debtor  ;  he  is  an  original  undertaker  to  pay,  and 
the  eheck  is  the  evidence  of  lus  contract ;  it  is  an  appropriation  of  so 
much  money,  belonging  to  the  drawer  in  the  hands  of  the  drawee,  to  the 
holder,  there  to  remain  until  called  for.     The  drawer  has  no  right  to 
complain  of  the  holder  letting  it  remain  in  the  hands  of  the  drawee  : 
and  he  has  no  right  to  complain  of  its  not  being  presented  for  paymet 
unless,  before  presentment,  the  drawee  has  failed,  or  in  some  other  w 
by  reason  of  the  holder's  failure  to  present,  be  has  sustuned  ir 
I'hcre  is  some  conflict  of  authority  upon  this  subject,  but,  after  a 
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more  apparent  than  real.  The  rule  ifl  distinctly  laid  down  bj  Chan- 
cellor Kent,  in  these  words :  ^^  As  between  ihe  holder  of  a  check  tnd 
the  endorser,  it  ought  to  be  presented  for  acceptance  with  due  dili- 
gence, (2  Campb,  537  ;  HoU  313,  noie  ;  2  Martin^B  Lotds.  Reps.  327] 
10  Wendell^  304 ;  3  Ktntj  88  ;)  but  as  between  the  holder  and  the 
drawer,  a  demand  at  any  time  before  suit  brought  will  be  su£Eieient, 
unless  it  appears  that  the  drawee  has  failed,  or  the  drawer  has  in  some 
other  manner  sustained  injury  by  the  delay." — 3  Kent^s  Com.  88; 
4  Johns.  Cos.  6  ;  t^.  259  ;  9  Bamto.  and  Cress.  388  ;  6  Cawen^  490 ; 
10  Wend.  306 ;  3  Kent  104,  notej  5th  ed.  The  failure  to  make  demand 
within  reasonable  time,  is  at  the  risk  of  the  holder,  and  some  of  the 
authorities  go  the  length  of  saying,  that  the  onus  of  showinff  that  the 
drawer  has  sustained  no  loss  by  the  delay  lies  on  the  holder.  The 
rule,  as  above  stated,  is  sustained  by  Justice  Story,  in  his  treatise  on 
notes  and  checks  ;  the  whole  doctrine  is  fully  and  ably  feyiewed  by  him. 
— Story  on  Notes  and  Checks^  620  to  632.  It  is  also  reviewed  and  set- 
tled, according  to  the  rule  above,  in  a  late  case,  reported  in  2  HUVs  N. 
Y.' Reps.—LUtle  ys.  Fhenix  Banky  2  HiWs  Reps.  425;  see  also  13 
Wend.  549 ;  6  Wend.  445 ;  1  Hall^  68  ;  2  Haley  463.  Let  the  judg- 
ment of  the  court  below  be  therefore  reversed  on  the  second  ground, 
the  first  being  abandoned. 


'*     No.  50* — Geoege  FiELDy  vs.  DoziER  Thobvton,  in  error. 

Another  judge,  than  the  one  who  presided  on  the  trial  of  the  cause,  may  preside  <» 
the  motion  for  a  new  trial.  It  is  desii^ble,  however,  unless  prevented  by  provi- 
dential  cause,  to  submit  the  brief  of  the  testimony  to  the  judge  who  tried  the  cause, 
to  be  revised  and  approved  of  by  him. 

A  case  upon  a  new  trial,  after  a  verdict  by  ti  petit  jury,  or  a  confession  of  judgment, 
upon  ine  first  trial,  is  in  the  nature  of  an  appeal,  and  is  to  be  r^^lated  by  the 
rules  of  practice  which  are  applicable  to  appeals;  and  either  of  the  parties  litigant 
may  make  any  amendment  of  the  declaration  or  answer  they  may  deem  necessary. 

A  notarial  certificate,  which  states  that  a  draft  was  presented  at  maturity,  snd 
payment  demanded  and  refused  for  want  of  funds,  and  that  due  notice  of  the  nem- 
pdffment  was  ^ven  on  the  same  day  to  all  the  partiet  concerned,  it  suflicie&t 
notice  of  the  dtshonor  thereof. 

The  owner  or  holder  of  negotiable  paper  may  bring  an  action  upon  it,  ia  the  name  of 
a  person  having  no  interest  in  it. 

As  a  general  rule,  it  is  true,  that  suits  should  be  brought  by  the  persons  having  the 
legal  interest  in  contracts ;  but  in  the  case  of  negotiable  notes,  suits  may  be  brou^t 
in  the  name  of  persons  having  no  such  interest  They  may  sue  as  trustee  for  tne 
persons  having  the  real  interest. 

The  question  of  title,  in  negotiable  paper,  is  one  which  the  defendant  will  not  be 
permitted  to  raise ;  unless  it  is  maae  to  appear  that  it  is  necewary  fer  Uie  puipows 
of  his  defence. 

""^e  facts  of  this  case,  and  the  errors  assigned,  are  Iset  forth  in 
1  delivered  by  the  Supreme  Court,  to  which  the  reader  it     ' 
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"ist.  The  court  erred  in  decidine;  to  hear  and  determine  the  motioa  for  a  new 
trial,  in  tfais  case,  which  was  tried  before  his  Honor  Judge  Hill,  presiding  in  said 
court  at  the  time,  and  to  whom  the  brief  of  all  the  testimony  in  said  case  had  not 
been  submitted — had  not  undergone  bis  supenrision,  and  had  not  been  agreed  to 
by  the  counsel,  and  cited  to  this  point  61st  rule  of  the  Superior  Courts. — 2  Tidd^s 
Prac.  914, 

2d.  The  court  erred  in  deciding,  that  the  defendant's  counsel,  at  the  trial  term  of 
the  case,  after  the  same  was  called  for  trial,  could  file  a  plea  to  the  merits,  con« 
taining  new  and  distinct  matter  of  defence,  which  subject  matter  of  defence  exist- 
ed before  the  commencement  of  the  action,  if  it  ever  existed,  and  relied  upon 
Hotchkiss,  570,  572,  as  authority  to  this  point. 

3d.«The  court  erred  in  deciding,  that  a  demand  and  refusal  of  payment  of  a  bill 
of  exchange,  and  notice  of  the  non-payment  thereof  to  the  defendant,  is  not  equiv- 
alent to  a  dishonor  of  the  bill,  and  notice  thereof  to  the  defendant ;  and  submit* 
ted  the  followinf^  authorities  to  this  point: — Sfieal  vs.  Britt,  1  Pick.  Rep.  401 ; 
Mills  vs.  Bank  U.  S.U  Wheaton's  Rep.  431 ;  Smilh  vs.  WkUing,  12  Mass.  Rep. 
6;  Siory  on  Bills,  301  and  380;^  Conroy  vs.  Warner,  3  Jokns.  Cos.  259  ro265  ; 
Reedy  vs.  Seixas,  2  Johns.  Cas.  337. 

4th.  The  court  erred  in  deciding,  that  under  a  plea  setting  forth  that  the  bill 
ened  on  was  not  the  property  of  plaintiff,  but  was  the  property  of  a  third  person, 
the  defendant  would  be  permitted  to  prove  the  sayings  of  the  plaintiff;  that 
the  said  bill  belonged  to  a  third  person,  then  and  before  the  commencement  of  the 
action;, and  cited  the  following  authorities  to  this  point: — Duncan  vs.  Spear,  11 
Wend.  R.  54 ;  5  Barn,  and  Add.  909,  1 098 ;  4  Adol.  and  Ellis,  870 ;  Peacock  vs. 
Rhodes,  Douglass,  636 ;  Conroy  vs.  Warner,  3  Jokns.  Cas.  259  to  265 ;  1  J  dim. 
Cas,  169. 

Henrt  L.  Bennino,  for  the  defendant  in  error. 
B^  the  Ccuri — Lumpkin,  Judge. 

This  action  was  hronght  in  the  Snperior  Court  of  Muscogee  county, 
by  George  Field  asainst  Dosier  Thornton,  upon  a  bill  of  exchange  for 
fifteen  hundred  dollars,  dated  at  Apalachicola,  and  drawn  by  Harper 
and  Holmes  upon  William  H.  Harper,  of  Columbus,  Georgia  ;  payable 
to  Dosier  Thornton,  endorsed  by  him  to  Jonathan  A.  Hudson,  and  by 
Hudson  to  Field,  the  plaintiff.  The  bill  not  being  paid  at  maturity, 
was  protested  for  non-payment,  and  due  notice  thereof  given  to  all 
the  parties  concerned.  The  notarial  certificate,  filed  in  the  clerk's 
office,  at  the  appearance  term  of  the  cause,  as  authorised  by  the  statute, 
proved  that  payment  of  the  paper  was  demanded  at  the  Bank  of 
Columbus,  and  refused  for  want  of  funds,  and  that  on  the  evening  of 
the  same  day  due  notice  of  the  non-payment  thereof  was  given  to  the 
drawers  and  endorsers. 

The  defendant  pleaded  the  general  issue ;  and  further,  that  said  bill, 
at  the  commencement  of  the  suit,  was  and  still  continued  to  be  the  prop- 
erty of  the  Southern  Life  Insurance  and  Trust  Company,  a  corpora- 
tion created  by  the  Governor  and  Legislative  Council  of  the  Territory 
of  Florida ;  and  thatsaid  bodv,  being  insolvent,  had  fraudulently  used ' 
name  of  the  plaintiff  in  saiA  suit,  instead  of  their  own,  to  prever' 
defendant  from  pleading  his  just  sets-off  against  the   said 
And  furtheir,  that  said  company,  at  the  time  they  plAced  thp 
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the  hands  of  the  plaintiff  to  be  sued  in  his  name,  had  suspended  cash 
payments  for  their  debts,  and  thereby  forfeited  their  franchises,  and 
ceased  to  exist,  and  that  consequently  the  transfer  to  the  plaintiff  was 
void. 

At  the  trial  term  of  the  action,  judgment  was  confessed  to  the 
plaintiff  by  the  counsel  of  the  defendant,  for  the  debt,  with  interest 
and  costs.  And  the  defendant,  being  dissatisfied,  claimed  to  appeal ; 
and  not  being  able  to  give  security,  made  affidavit  that  he  had  a  good 
and  meritorious  ground  of  defence,  and  was  unable  to  give  security ; 
whereupon  the  court  directed,  that  the  defendant  be  permitted  to  ap- 
peal without  paying  costs  and  giving  security,  as  required  by  law.  At 
the  next  succeeding  term,  the  appeal  was  dismissed,  on  the  ground  that 
the  defendant  had  no  right  to  appeal,  under  the  act  of  27th  Dtcem- 
ber,  1842;  passed  to  enable  parties,  plaintiffs  or  defendants  in  any 
oourt  in  this  State,  to  appeal,  without  paying  costs  and  giving  security, 
as  now  required  by  law,  on  certain  conditions  therein  mentioned.  Tlus 
case  was  instituted  before  the  enactment  of  the  law,  and  by  the  terms 
of  it,  it  was  applicable  only  to  those  to  be  commenced  thereafter. 

The  defenoant  then  moved  the  court  for  a  new  trials  upon  several 
grounds  therein  stated  and  verified  by  affidavit,  which  was  granted. 
At  May  Term,  1846,  the  cause  was  tried  by  a  special  jury,  who  returned 
a  verdict  for  the  whole  amount  of  the  bill,  with  costs.  Judge  Hill 
presiding.  Some  days  thereafter.  Judge  Hill  left  the  bench  and  went 
home,  promising  to  return  and  hold  the  court  another  week  for  Judge 
Alexander.  Durinff  the  absence  of  Judge  Hill,  a  motion  for  a  new 
trial,  with  a  brief  of  testimony,  as  far  as  it  went,  was  submitted  to,  and 
signed  by,  plaintiff^s  counsel,  who,  being  compelled  to  leave  town^  pro- 
cured the  services  of  another  attorney,  to  attend  to  and  argue  the  said 
motion  before  Judge  Hill,  when  he  should  return  to  hold  the  court. 
Judge  Hill  did  return,  and  preside  a  week  or  ten  days  more  during  the 
term ;  but  no  effort  was  made  to  call  up  said  motion,  nor  was  a  brief  of 
the  testimony  submitted  to  him  for  his  revision  and  approval.  Judge 
Hill  having  finally  left  the  court,  the  motion  for  a  new  trial  was  called 
up,  when  counsel  for  plaintiff  objected  to  Judge  Alexander's  hearing 
and  determining  said  application ;  because  a  brief  of  ail  the  testimonj 
had  not  been  agreed  upon  by  counsel,  or  been  reviewed  and  sanctioned 
by  the  judge  who  tried  the  cause ;  and  that  therefore  Judge  Alexander 
could  not  judicially  know  the  facts  necessary  to  a  correct  determina- 
tion of  the  motion,  and  that  the  party  should  have  made  the  applica* 
tion  to  the  judge  who  tried  the  issue,  unless  prevented  by  providential 
cause. 

Plaintiff's  counsel  having  positively  refused  to  enter  into  any  agree- 
ment, as  to  the  evidence  in  the  case,  Judge  Alexander  allowed  the  de- 
fendant's counsel  to  make  oath  to  the  facts,  so  far  as  agreed  to,  and 
that  the  brief  contained  in  substance  all  the  testimony  adduced  x>n  tlie 
trial.  Plaintiff's  counsel  declined  to  take  issue  upon  the  truth  of  this 
statement.  Pliuntiff 's  counsel  was  asked  if  he  knew  of  any  faets,  not 
included  in  the  brief.  He  demurred  to  being  thus  catechised,  as  U» 
wVi^t  he  was  pleased  to  denominate  an  es^parie  proceeding ;  ^^»^^^^ 
he  were  to  consent  to  answer,  his  memory  was  too  indistaftli.^" 
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enable  him  to  do  bo.    Judge  Alexander  then  determined  to  entertain 
the  motion  ;  wherenpon  plaintiff's  oonnsel  excepted. 

Ar^ment  was  then  heard  upon  the  motion  for  a  new  trial,  which 
contained  the  following  grounds,  to  wit : 

1st.  Because  the  court  refused  to  receive  at  this  term  the  plea  of  de- 
fendant of  notice  to  plaintif  to  sue  the  acceptor  of  said  draft,  and  his 
failure  to  do  so  for  more  than  three  months  thereafter. 

2d.  Because  the  court  permitted  the  plaintiff  to  use  in  eyidence  a 
notarial  certificate  or  protest,  to  prove  notice  of  the  dishonor  of  said 
draft,  and  because  the  court  charged  the  jury  that  a  notice  to  the  de- 
fendant of  the  non-pajment  of  said  draft  wafl  equivalent  to  &iiiotice  of 
the  dishonor  thereof. 

3d.  Because  there  was  no  evidenee  before  the  jury  of  the  dishonor 
of  said  draft,  or  of  the  notice  of  its  ^honor  to  defendant. 

4th.  Because  the  court  refused  to  permit  the  defendant  to  prove,  or 
to  examine  a  witness  to  prove,  that  he  had  heard  plaintiff  say,  that 
said  draft  was  stUl  the  property  of  the  Southern  life  Insurance  and 
Trust  Company,  and  was  so  at  the  time  of  the  commeneement  of  said 
suit. 

The  court  having  heard  and  considered  the  foregoing  motion,  ordered 
a  new  trial  in  said  case  to  be  had  at  the  next  term,  upon  the  Ist,  2d, 
and  4th  grounds  therein  set  forth;  whereupon  plaintiff's  counsel  ex- 
cepted. 

I  am  of  the  opinion,  that  under  the  circumstances  I  should  have  re- 
fused the  rule.     There  had  been  a  confession  of  judgment,  and  a  ver- 
dict of  a  special  jury,  in  favor  of  the  plaintiff;   and  the  defendant 
assigned  no  excuse  for  failing  to  make  the  application  to  Judge  Hill. 
In  England,  so  much  respect  is  paid  to  the  opinion  of  the  judge,  who 
tried  the  cause,  that  If  he  express  himself  satisfied  with  th^  verdict,  it 
is  usual  not  to  grant  a  new  triaL     And,  on  the  other  hand,  if  he  be  dis- 
satisted,  it  is  pretty  much  a  matter  of  courso  to  grant  it ;  especially 
when  it  depenos  in  any  degree  upon  the  evidence.     Still  as  to  the  legal 
righi  of  Judge  Alexander  to  entertun  the  motion  for  a  new  trial,  there 
can  be  no  doubt.     Nothing  is  more  common  than  for  a  different  judge 
from  the  one  presiding  at  the  trial,  to  preside  on  the  application  for  a 
rekearing.     Before  hearing  the  rule  discussed,  it  would  nave  been  bet- 
ter, at  anv  rate,  (o  have  had  the  brief  of  the  testimony  submitted  to 
Judge  Hill,  who  tried  the  cause,  and  approved  by  him ;  especially  as 
there  was  no  providential  cause  intenrening  to  prevent.    Even  where  the 
faot0  are  argued  upon,  this  is  the  safer  course ;  yet  we  cannot  see  suffi- 
<$ient  error  tn  the  proceeding  to  authorise  the  interference  of  this  court. 
L*et  us  now  examine  the  three  grounds  upon  which  the  new  trial  was 
panted.     The  first  reason  assigned  was,  on  account  of  the  refusal  of  the 
court  which  tried  the  cause  to  receive  the  plea  of  defendant  of  notice  to 
plaintiff  to  sue  the  acceptor  •f  said  draft,  and  his  failure  to  do  so  for 
tnore  than  three  menths  thereafter. 

By  the  aet  of  1831,  it  is  declared,  ^that  in  every  case  which  may 
thereafter  arise  where  the  security  or  endorser  of  any  promiseorv  Aote, 
or  other  instrument,  after  the  same  has  or  Aall  become  due,  hap  --- 
quired,  «r  shall  thereafter  itquire,  the  holder  thereof  to  proceed  te 
lect  tl&^  #Ame^  and  the  aaid  holder  has  not  proceeded,  or  ahsll  p 
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oeed,  to  do  so  within  three  monihB  after  such  notice  or  requisition,  the 
endorser  or  secuirity  shall  be  no  longer  liable."  And  it  was  under  the 
promise  of  this  statute  that  the  defendant  sought  to  get  in  his  plea. 

The  error  'Of  the  court  below  in  rejecting  vns  defence  originated,  it 
would  seem,  in  the  idea  that  this  was  still  a  trial  at  camman  law^  and  not 
in  the  nature  of  an  appeal.  The  judiciary  of  1799,  in  reouiring  pleas 
to  be  filed  on  or  before  the  last  day  of  the  first  termj  has  reference,  evi- 
dently, to  ihe  first  trial  of  the  cause ;  and  the  refusal  to  admit  the  an- 
swer was  predicated  upon  that  provision  of  the  statute. 
.  How  stands  the  cause,  then,  when  a  new  trial  haa  been  granted  after 
a  verdicL  by  the  petit  jury  7  Our  law,  giving  concurrent  jurisdiction  to 
the  common  law  side  of  the  superior  courts,  enacts,  that  they  ^'  shall 
have  power  to  correct  errors  and  grant  new  trials  in  any  cause  depend- 
ing in  any  of  the  said  Superior  Courts,  in  such  manner  and  under  such 
nues  and  regulations  as  they  may  establish,  and  aocm'ding  to  law,  and 
the  usages  and  customs  of  courts."  Further :  ^'  All  new  trials  shall  be 
had  by  a  special  jury  j  to  be  taken  frwn  the  grand-jwry  Hstqfthe  county.^ — 
Prtfi.  Dig,  432. 

It  is  obvious,  then,  that  a  case  on  a  new  trial  is  in  the  nature  of  an 
appeal.  One  important  reason  which  operated  on  the  Assembly  no 
doubt  was,  to  give  a  party  who  was  unable  to  appeal  the  benefit  of  a 
special  jury  trial  on  the  second  hearing.  This  identical  ease  illustrates 
and  enforces  the  necessity  and  propriety  of  this  qonstruction.  Here  the 
defendant  had  entered  an  appeal,  under  the  special  order  of  the  judge, 
which  had  to  be  dismissed  upon  motion,  as  not  coming  under  the  act  of 
1842 ;  and  then  the  court  granted  a  new  trial^  as  it  were  in  Keu  thereof. 

It  is  material  to  settle  this  preliminary  point,  as  it  is  the  pivot  upon 
which  the  judgment  of  the  court  turns  in  duallowing  the  defence. 

On  the  appealy  either  of  tke  parties  litigant  may  make  any  amend- 
ment of  the  declaration,  or  atMtrer,  they  may  deem  necessary.  At  the 
first  term  of  the  appeal,,  it  is  good  cavse  of  continuance  that  the  party 
desires  to  make  a  substantial  amendment,  unless  the  opposite  party  shall 
permit  it  to  be  done  instasUer,  And,  under  the  direction  of  the  court, 
a  substantial  amendment  may  be  made  on  the  appeal  either  of  the  decla- 
ration or  answer^  even  after  the  case  has  gone  to  the  jury, — Hotchk.  943, 
950.  These  are  admirable  provisions  in  our  rules,  and  the  only  regret 
i3  that  they  do  not  go  further.  O,  si  sic  omnia !  Id  allowing  amend- 
ments, courts  have  been  of  late  more  liberal  than  formerly.  We  have 
many  salutary  statutes  upon  the  subject.  We  still  lack,  however,  one 
great  masterpiece  of  legislation,  which  will  allow  any  and  all  amendments 
to  be  made,  either  at  common  law,  or  on  the  appeal,  in  matters  of  fomk 
or  of  substance ;  due  regard  b^ng  always  had  to  the  rights  and  interests 
of  the  opposite  party. 

Upon  the  first  ground,  therefore,  in  the  r uJSe,  we  have  no  doubts  what- 
ever that  the  court  below  was  right  in  granting  a  new  trial. 

On  the  third  assignment,  that  the  court  erred  in  deci^ding  that  d»t 
notice  of  the  non-payment  of  a  bill  of  exchange  was  not  equivalent  to 
notice  of  the  dishonor  of  the  bill,  we  are  with  the  plaintiff  m  error. 

It  seems  to  be  conceded  that  no  particular  form  of  notice  is  necessarj^ 

^  that  the  great  object  of  the  notice  is  to'iput  the  party  on  his 
'«  to  be  ^ected  by  it.    The  notarial  certificate  states  that  ' 
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of  the  non-payment  was  given.  It  may  be  fairly  inasted  that  Itis  includes 
notice  of  the  demand/and  refosal  on  the  part  of  the  acceptor.  But 
even  if  the  notice  came  actually  short  of  this,  and  only  informed  Thorn- 
ton of  the  fact  that  the  bill  had  not  been  paid  at  maturity,  and  had  been 
protested  on  that  account,  that  was  enough  to  put  him  on  the  look-out, 
and  he  could  easily  have  acquired  all  the  other  knowledge  necessary  for 

his  safety.  . 

As  to  what  notices  of  the  dishonor  are,  and  what  are  not,  sumcient  m 
form,  there  are  a  graat  variety  of  decisions,  not  easily  reconcilable  with 
each  other.  The  earUest  cases  insist  upon  a  good  deal  of  strictness ;  Iht 
loiter  are  far  more  Hberal,  and  founded  upon  more  just  and  equitable  carmd- 
eraHons.— Story  on  Bills,  p.  338,  note.  In  general  it  may  be  stated  that 
no  particular  language  or  form  is  indispensable  to  be  used.  It  is  sim- 
cient  if  it  contains  a  true  description  of  the  bill,  so  as  to  identify  it ;  that 
it  states  that  it  has  been  presented  for  acceptance,  and  has  been  dis- 
honored, and  protested  for  non-acceptance ;  and  that  the  holder,  or 
other  party  sending  the  notice,  looks  to  the  party  to  whom  the  notice  is 
sent  for  indemnity  and  satisfaction.  Indeed,  these  statements  need  not  ap- 
pear in  positive  or  express  words^  hut  it  wiU  he  sufficient  if  they  arise,  by 
fair  and  reaaonahk  implication,  from  the  language  used,^—Ib,  86o.  301. 

The  reporter,  in  the  marginal  note  to  the  case  of  Hartley  vs.  Mtchard 
Jesson  Case,  the  younger,  (4  Bam.  and  Cress,  339,)  lays  it  down,  that 
a  notice  of  the  dishonor  of  a  bill  of  exchange  must  contam  an  tnttmation 
that  payment  has  been  refused  by  the  acceptor.  Here,  then,  was  a  full 
and  positive  statement  of  noii-^flyin^n/. 

The  same  expression  is  used  by  Chief  Justice  Tmdal,  in  Solartt  vs 
Pahner,bx  the  Exchequer  chamber,  (7  Bingh.  550,)  "  The  notice  should 
convey  an  isUimation  to  the  party  to  whom  it  is  addressed  that  the  biU  is 

in  fact  dishonored."  ,  ,   „„.     ^^,  .   .  ,. 

In  Gurgeon  vs.  John  SmUh,  (6  Adolphus  «r  Elhs,  501,)  m  an  action 
by  the  endorsee  of  a  bUl  of  exchange  against  the  drawer,  the  following 
notice  of  dishonor  was  held  sufficient :  "  Bill,"  &c.,  "drawn  by  you,  is 
this  day  retomed  with  charges,  to  which  your  immediate  attention  is 
requested;"  signed  by  the  endorsee.  Counsel  argued,  upon  the 
authority  of  Hartley  vs.  Cast,  which  was  not  only  unanimously  con- 
firmed in  the  Exchequer  chamber,  but  sustained  on  appeal  to  tne 
House  of  Lords,  that  the  notice  ought  to  contain  an  express  statement, 
both  that  the  bUl  had  been  dishonored,  and  that  the  party  ^mng  the  notice 
intends  to  liok  to  the  defendant  for  payment.  Lord  Denman,  C.  J. 
"  This  is  clearly  the  effect  of  the  notice  m  ihie  com  ;"  and  the  other 
judges,  Littledale,  Pateson  and  Coleridge,  concurred. 

ChanoeUor  Kent,  in  his  Commentaries,  (vol.  3,  8««^  ^4.  p.  108,  4th 
ed.,)  lays  down  the  principle,  that  the  notice  must  specrfy  that  the  bill  is 
dishonJed,  for  the  reason,  that  the  drawer  may  secure  his  claim  against 
the  acceptor,  and  the  endorser  against  the  «^«*«'-  ^e  admits,  h^w^ 
ever,  that  no  precise  form  of  notice  w  necessw]^,  and  [^^«'J^^^^^/^^^ 
to  state  '  -    ^  -^        - 

expressbf 

And  thia  uowMriuc  «»  «»»*«««*«^'-  *«  —  --- — -  -   -^for  to 

leadimr  adjudications  in  this  country.     I  need  only  to  reier 
agS  UtUted  States  Bank]  (IL  Wheaton's  B^p.  431,)  where 
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decided — Mr.  Justice  Story  delivering  the  opinion — ^^  that  it  was  not 
necessary  that  the  notice  should  contain  a  formal  allegation,  that  it  vis 
demanded  at  the  place  where  it  was  payable.  It  is  suffieiaU  if  U  tiait 
the  fact  of  the  nan-payment  of  the  nole,  and  that  the  hokler  looks  to  ike 
endorser  for  indemnity,"*^ 

Here  the  certificate  recites  that  the  bill  was  presented,  and  payment 
refused  for  want  of  funds,  and  that,  on  the  evening  of  the  same  day, 
the  notary  gave  due  notice  of  its  non-f^aymeni  to  all  the  parties  coneeneiL 
And,  I  repeat,  the  fair  implication  is,  that  the  notice  contained  the  £Mt 
of  demand  and  refusal.  But  if  it  did  not,  and  only  informed  the 
defendant  of  the  non-payment  of  the  bill  at  maturity,  the  necesssiy 
inference  was,  that  the  note  had  been  presented  and  dishonored^  otherwise  • 
it  would  not  have  been  protested  for  non-payment,  and  he  notified 
thereof.  No  mercantile  or  business  man  could  doubt  the  meaning 
intended  to  be  conveyed  by  this  paper.  It  would  be  attended  with  the 
ntmost  inconvenience  and  mischief,  if  technical  precision  was  required 
in  such  cases.  In  the  opinion  of  the  court,  therefore,  this  notice  was 
sufficient. 

The  last  ground  taken,  in  the  rule  for  a  new  trial,  and  sustained  hj 
the  court,  was,  because  the  judge  who  tried  the  cause  refused  ta  per* 
mit  defendant  to  prove,  or  to  examine  a  witness  to  prove,  that  he  heard 
plaintiff  say  that  said  draft  was  still  Uie  property  of  the  Southern  life 
Insurance  and  Trust  Company,  and  was  so  at  the  time  of  the  com- 
mencement  of  said  suit.     The  necessity  of  considering  this  point,  will 
likely  be  avoided  by  amending  the  pleadings  on  the  next  trial.     And 
the  doptrine  which  it  involves  has  been  already  examined,  to  some 
extent,  and  passed  upon  at  this  term,  in  ^e  case  of  Lawson  and 
Nisbet.     We  there  h^ld,  that  the  title  of  the  plaintiff,  as  the  holder  of 
negotiable  paper,  could  not  be  questioned,  unless  justice  to  the  defend* 
ant  made  it  necessary.     Here  the  pleadings  present  no  issues,  which 
would  justify  a  departure  from  the  position  assumed.     The  pUuntiff, 
Field,  derives  his  title  to  the  draft,  sued  on  by  a  regular  series  of 
endorsements,  from  the  drawee,  Dosier  Thornton.     It  is  true,  that  die 
defendant  pleads,  and  offers  to  prove,  that  the  legal  title  is  not  in  the 
plaintiff;  yet  he  has  filed  no  set-off  against  the  true  owner,  or  any  other 
defence,  in  support  of  which  his  testimony  could,  by  any  possibility,  be 
made  available. 

This  point  was  presented,  in  all  of  its  length  and  breadth,  in  Graon- 
sey  vs.  Burns  and  Graves. -^25  Wend.  Rep.  411.  There  the  plsintiir 
declared,  in  assumpsit j  on  the  common  monev-counts,  and.  attached  to 
the  declaration  a  copy  of  a  note,  made  by  the  defendant,  bearing  date 
5th  October,  1839,  for  the  sum  of  $400,  payable  three  months  afler 
date,  to  the  President,  Directors,  and  Company  of  the  Bank  of  West- 
ern New  York,  at  their  banking-house,  or  to  bearer.  The  defendsnt 
pleaded — 1st,  non-^tssm^mt ;  and,  2d,  that  they  never  undertook  or 
promised  to  pay  the  plaintiff  any  sums  of  money  whatever,  direotly  ; 
and  never  became,  and  are  not,  at  the  time  of  pleading,  liable  to 
pay  him  any  money,  for  any  cause  or  consideration  whatever,  nnlesa  he 
is  the  owner  and  lawful  bearer  of  a  certain  promissory  note,  made  \rf 
^^"^m,  &c . ,  ( describing  the  note  sued  on,)  which  note,  they  say, ' 

't  fell  due,  and  still  is,  the  property  Qf  the  said  presides V 
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trayersing  that  the  plaintifr  was  or  is  the  lawful  bearer  or  owner  of  the 
note.  To  this  plea  the  plaintiff  replied,  and  the  parties  went  to  trial. 
After  the  note  was  read  in  evidence,  the  defendant  read  a  stipidation, 
signed  by  the  plaintiff's  attorney,  that,  on  the  trial  of  the  canse,  he 
nbnld  admit  that  the  beneficial  iniereeiy  in  the  promissory  note  in  con- 
troversy, was,  at  the  time  of  the  commencement  of  the  snit,  and  on  the 
30th  April,  1840,  (the  date  of  the  triaf,)  continued  to  be  in  the  Bank 
of  Western  New  York  f  The  plaintiff  then  proved,  that,  prior  to  the 
commencement  of  the  suit,  he  was,  and  still  continued  to  be,  president 
of  the  Bank  of  Western  New  York,  and  that  the  note  in  question  was 
sued  under  an  arrangement  with  the  bank,  that  he  should,  in  his  own 
name,  sue  and  collect  the  negotiable  notes  in  which  the  bank  was  bene- 
'  ficialhf  Mlereittd.  The  jury,  under  the  direction  of  the  judge,  found  a 
verdict  for  the  plaintiff,  and  the  defendant  moved  a  new  trial.  By 
the  court — Aeilfofi,  C,  J.  "  The  note  is  payable  to  bearer^  and  of 
course  transferable  by  delivery ;  and  a  person  thus  holding  it  has  the 
legal  iniemtt^  and  may  maintain  the  euU.  It  is  true  that  the  replication 
sets  out,  that  the  plaintiff  is  the  lawful  owner  and  bearer,  whereas  the 
property  of  the  note  i$  in  the  bank  ;  but,  as  between  the  plaintiff  and  the 
defendants,  the  plaintiff  is,  in  judgment  of,  law,  the  owner,  and  they 
are  precluded  from  disputing  it ;  umess  the  possession  is  mala  fide^  and 
was  working  some  prejudice  to  them,  they  hate  no  concern  with  that 


tngmry^^ 


^  I  have  extracted  the  foregoing  case  entire — ^pleadings,  proof  and  deci- 
sion. No  one  can  faU  to  perceive  its  entire  parallelism  with  the  one 
before  the  court.  The  only  difference  is,  that  the  note  in  the  one  is 
payable  to  bearer,  and  the  cbraft  in  the  other  is  endorsed  to  the  plaintiff. 

The  previous  case,  of  Gmge  vs.  Kendall^  (15  Wend,  640,)  is  still  more 
strikingly  analogous,  if  possible.  Kendall  declared,  in  the  court  below, 
on  a  promissory  note  made  by  Gage,  payable  to  William  Castle  or 
bearer.  The  defendant  pleaded  the  general  ieeue^  and  gave  notice,  with 
the  plea,  that  he  would  prove  on  the  trial  that  the  plaintiff,  at  the  com- 
mencement of  the  suit,  had  no  title  to,  or  interest  in,  the  note  declared 
on,  but  had  transferred  the  same  to  one  Shankland,  who  was  the  owner 
and  holder  thereof;  and  that  the  suit  was  commenced  without  the  know- 
ledge, consent  or  authority  of  the  plaintiff.  On  the  trial,  the  defendant 
offered  to  prove  the  facts  set  forth  in  his  plea.  The  evidence  was  objected 
to,  and  rejected  by  the  court.  The  defendant  excepted.  The  plaintiff 
obtained  a  verdict;  upon  which  judgment  was  entered.  The  defendant 
sued  out  a  writ  of  error : 

Per  Cwiam, — ^^  The  question  is,  whether  the  fact  that  the  holder  and 
owner  of  a  negotiable  note,  having  prosecuted  such  note  in  the  name  of  a 
stranger y  without  his  knowledge  or  consent,  is  a  bar  to  a  recovery  in  the 
name  of  such  nominal  plaintiff?*' 

*^  Perhaps  this  questiion  cannot  be  better  answered  than  it  has  been  by 
this  court  in  Iwive// vs.  Evertean. — 11  J<^n.  Rep.  52.  The  note  being 
endorsed  in  blank,  (tn  tide  eaee  payable  to  bearer y)  the  owner  had  a  right 
to  fill  it  up  with  what  name  he  pleased ;  and  the  person  whose  i^^™^ ^^ 
so  inserted  would  be  deemed,  on  record,  as  the  kgal  owner ;  and  i 
80  in  facf,  he  oould  sue  as  trustee  for  the  person  having  the  real 
Sut  the  defenda$U  could  have  no  concern  with  that  quettion.  Hew 
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ble  to  the  person  whose  name  was  bo  inserted  in  the  blank  endorsemeni.  It  is 
true,  as  contended  for  by  the  plaintiff  in  error,  that  suit  should  be  broof^t 
bj  the  person  haying  the  legal  interest  in  the  contract ;  but  in  the  case  oj 
negotiable  papery  a  suit  may  be  brought  in  the  name  of  a  person  having  no  tiiter- 
est  in  the  contract.  He  may  sue  as  trustee  for  those  who  are  interested.  But 
why  should  the  defendant  give  himself  the  tronble  to  investigate  the 
plaintiff's  title  ?  He  owes  the  money  to  some  one.  A  recovery  in  this 
case,  with  proper  averments,  might  be  pleaded  in  bar  of  a  new  suit,  in 
favor  of  any  other  person.  The  defendant  is  not  deprived,  in  such  suit, 
of  any  defence  which  he  may  have  as  against  the  real  owner.  Then 
is,  in  principle,  no  objection  to  a  suit  on  a  promissory  note  in  the  name  tf  a 
nominal  plaintiff, " 

And,  traveling  back  still  farther,  it  was  ruled  in  Olcott  vs.  Rathhose, 
(5  Wend.  494,)  that  the  owner  of  a  promissory  note,  endorsed  in  blank,  can 
make  whom  he  pleases  the  holder. 

This  same  point  came  up  in  Banks  vs.  Eastin, — 15  Martinis  Rep,  La. 
291,  iV.  S.  An  action  was  brought  by  the  endorser  of  a  promisBory 
note  against  the  maker.  The  petition  stated  that  the  instrument  sued 
on  was  endorsed  to  the  plaintiff,  and  that  the  defendant  was  indebted  to 
him  the  sum  therein  expressed.  The  answer  denied  that  the  plaintiff 
had  any  interest  whatever  in  the  note.     And,  on  the  trial,  the  defendant 

E roved  that  it  did  not  belong  to  the  plaintiff,  but  had  been  placed  in  his 
ands  for  collection.     On  m\A  evidence  the  judge  nonsuited  the  plain- 
tiff, and  he  appealed : 

Porter,  J, — ■"  The  evidence  given  as  to  want  of  interest  in  the  pUdn- 
tiff  was  excepted  to ;  and  the  question  is,  therefore,,  presented,  whether, 
on  a  simple  allegation  in  the  answer,  that  the  plaintiff  is  not  the  owner  oj 
the  instrument  sued  on,  such  inquiry  can  be  gone  into  ?  The  blank  endorse- 
ment makes  the  bill  transferable  bv  the  endorsee,  and  every  subsequent 
holder,  by  mere  delivery ;  and  so  long  as  the  endorsement  continues  in 
blank,  it  makes  the  bill,  or  note,  payable  to  bearer.  It  appears  to  us, 
therefore,  that  whether  the  plaintiff  was  the  owner  of  the  note  sued  on, 
or  not,  was  a  question  with  which  the  defendant  had  nothing  to  do.'^ 

In  Brigham  vs.  JMareau,  {Pick.  Rep,  40,)  the  court  held,  that  it  was  no 
objection  to  the  action  that  it  was  brought  in  the  name  of  Brigham,  al- 
though it  was  admitted  that  it  belonged  to  Peck,  the  payee. 

We  think  it  apparent,  from  the  authorities  cited,  and  me  list  migjbt  be 
almost  indefinitely  enlarged,  that  the  court  erred  in  granting  the  rule  on 
the  fourth  ground. 

Nor  do  we  see  any  reasonable  objection  to  the  doctrine,  when  properly 
understood  and  administered.  It  injures  no  one.  Where  the  defendant 
has  equitable  grounds  of  defence  against  the  real  owner,  he  cannot  be 
deprived  of  them  by  an  assignment  which  is  not  bona  fide.  But  vhen, 
by  the  pleadings,  he  fails  to  i>ring*him8elf  within  the  protection  of  thi5 
exception,  the  holder  of  a  negotiable  note,  blank  endorsed,  or  payable 
to  bearer,  should  be  entitied  to  recover.  Nor  should  the  defendant  be 
permitted,  in  a  mere  spirit  of  legal  Quixotism^  to  take  a  tilt  against  lii> 
right.  The  judgment  will  form  res  adjudicata  against  any  other  person 
claiming  an  interest  in  the  instrument. 

It  is  ordered,  therefore,  that  the  judgment  of  the  Circuit  C(furtl»o  af- 

*med  upon  the  question  of  jurisdiction,  in  entertaining  the  moli^i^for 

^ew  trial,  and  also  in  granting  the  rule  upon  the  first  gromd^    *  -^ 
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No.  51. — ^JoHii  P.  Oarvin,  plaintiff  in  error,  vs.  William  R. 

Gallagheb,  defendant  in  error. 

A  teire/aeia9  against  only  one  defendant  as  bail,  issued  bj  the  clerk  of  one  county, 
and  directed  to  the  sheriff  of  another,  is  bad,  and  will  be  quashed  upon  motion. 

A  icire  fatiat  against  bail  u  not  such  an  original  suit,  wilhin  the  meaning  of  the 
Consttlution  of  Georgia,  as  to  require  it  to  te  instituted  in  the  county  of  the  bail's 
resjdence. 

In  the  absence  of  any  issuable  defence  by  the  bail,  the  court  will  render  jodgment 
upon  the  return  of  the  scire  fadaa,  without  the  intervention  of  a  jnry. 

This  was  a  motion  to  quash  a  writ  of  $cire  facias^  sued  out,  at  the  in- 
stance of  the  defendant  in  error^  against  the  plaintiff  in  error,  in  Muscogee 
Superior  Court,  heard  before  Jud^e  Alexander,  at  May  Term,  1846. 

It  appeared  that  the  defendant  in  error  had  sued  out  civil  process  in  the 

Superior  Court  of  said  county,  aeainst  one  Robert  Walsh,  requiring  bail, 

and  that  upon  his  being  arrested,  uie  plaintiff  in  error  became  his  bail.    I'he 

suit  against  Walsh  was  prosecuted  to  final  judgment,  and  execution  against 

his  body  was  thereupon  issued,  and   returned  that  he  was  not  to  be 

found.     Whereupon  the  said  wrii  oi  scire  facias  was  sued  out,  (issued 

by  the  clerk  of  the  Superior  Court  of  said  county,)  directed  to  the  sheriff 

of  the  county  of  Bibb,  where  the  plaintiff  in  error  then  resided,  requiring 

him,  the  plaintiff  in  error,  to  appear  and  show  cause,  (if  any  he  had,) 

why  the  defendant  in  error  should  not  have  execution  against  him  for  the 

amount  due  on  the  judgment  aforesaid.     At  May  Term,  1846,  of  the  said 

Superior  Court,  the  counsel  for  the  defendant  in  error  was  proceeding  to 

trial  upon  said  scire  faciaSy  when  the  counsel  for  the  plaintiff  in  error 

moveoto  quash  the  same,  on  the  following  grounds,  to  wit : 

1st.  Because  the  same  was  issued  by  the  clerk  of  the  said  Superior 
Court  of  Muscogee  county,  and  directed  to  the  sheriff  of  said  couiity  of 
Bibb,  and  by  said  sheriff  served  upon  the  plaintiff  in  error,  he  being  the 
sole  defendant  in  said  writ  of  acire  facias. 

2d. « Because,  as  appears  upon  the  face  of  said  scire  facias^  the  said 
plaintiff  in  error,  at  the  time  of  suing  out  and  service  of  the  same,  re- 
sided in  the  county  of  Bibb,  in  which  county  alone  be  was  liable  to  be 
sued,  and  compellable  to  answer. 

The  court  below,  after  argument,  decided  that  said  grounds  were  insuf- 
ficient, and  overruled  them,  and  dismissed  the  motion  to  quash.  To 
which  the  counsel  for  the  plaintiff  in  error  excepted. 

The  defendant  in  error,  in  support  of  his  said  scire /octos  and  of  his  mo- 
tion to  enter  judgment  thereon,  then  submitted  to  the  court  the  record  of 
his  recovery  against  Walsh,  the  principal  in  the  original  suit,  the  bail  bond, 
and  capias  ad  satisfaciendum^  with  the  usual  le^  entries  and  returns ' 
thereon,  and  moved  the  court  for  leave  to  enter  up  and  sign  judgment  in 
terms  of  the  statute,  in  such  cases.     And  thereupon  the  counsel  for  the 
plaintiff  in  error  objected,  and  insisted  that  a  judgment  at  law  could  only 
be  rendered  and  allowed  upon  the  verdict  of  a  jury,  which  objection  was 
overruled  by  the  court,  and  a  iudgrment  was  rendered  against  the  f 
in  error  accordingly.     To  which  the  counsel  for  the  plaintii^ 
excepted. 
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HxNEs  Holt,  for  the  plaintiff  in  error, 

In  support  of  the  exceptions  taken  to  the  decision  of  the  conrt  below,  rabmitted 
the  following  antborities :— Pnn.  jO^.  420,  421,  910,  436,  423,  426,  419;  9 
Cowen'8  Rep,  208,  230 ;  2  Tom,  Law  Sic,  288 ;  1  Tom.  Law  Die.  title  ExeciOioiii 
Bacon's  Jbr.  title  Sci.fa.  A  C ;  Tid^i  Prac.  1090, 1 128.         ^  ' 

6.  E.  ThomaSi  for  defendant  m  error. 

By  the  Court — Warner,  Judge. 

There  were  three  objections  made  by  the  plaintiff  in  error  in  thecovit 
below  to  the  proceedings  there,  which  were  all  overruled  by  the  cooit. 
First,  Because  the  sctre  fadoi  was  issued  by  the  clerk  of  die  Supeiior 
Court  of  Muscogee  county,  directed  to  the  sheriff  of  Bibb  county,  and 
served  by  him  on  the  plaintiff  in  error,  who  was  the  iole  defendani  in  sud 
writ  of  acire  facia$.  We  are  not  aware  of  the  provision  of  any  statute, 
which  confers  the  authority  on  the  clerk  of  one  county  to  issue  process 
directed  to  the  sheriff  of  another  county  in  civil  cases,  where  there  ii 
but  ofie  defendant  iued.  The  11th  section  of  the  judiciary  act  of  1799 
(Prin,  Dig,  421)  declares,  where  a  suit  shall  be  instituted  in  any  of  the 
said  courts,  on  any  bond,  note,  or  other  written  obligation,  subscribed  bj 
several  persons,  who  reside  in  difierent  counties,  the  plaintiff  shall  hate 
his  option,  to  institute  his  action  in  either  of  the  counties ;  and  the  deik 
may  issue  process  for  the  defendants  residing  out  of  the  county  in  which 
the  suit  is  instituted ;  and  the  sheriff  of  such  other  county  is  required  to 
execute  and  return  the  same.  But  here  there  is  only  one  defendani^  and 
the  case  made  by  the  record  does  not  bring  it  within  the  provision  (^  the 
11th  section  of  the  judiciary  act.  The  clerk  is  an  officer  of  limited 
authority ;  and  it  does  not  appear  the  law  has  conferred  upon  him  ^ 
power  to  command  the  sheriff  of  Bibb  to  serve  process,  under  the  state 
of  faoCs  presented  by  the  record  in  this  case. 

The  second  ground  takeu  was.  Because  it  appears  upon  the  fiice  of  the 
$cire  facioMy  the  plaintiff  in  error,  at  the  time  of  suing  out  and  service  of 
the  same,  resided  in  the  county  of  Bibb,  in  which  county  alone  he  was 
liable  to  be  sued.  We  do  not  think  icire  facias  against  bail  is  such  aa 
original  tatl  as  was  contemplated  by  the  constitution.  The  original  suit 
in  our  judgment  gave  the  court  jurisdiction  to  proceed  against  the  bail, 
being  part  of  the  proceedings  which  appertain  to  the  original  suit. 

The  third  ground  taken  was,  that  a  judgment  could  not  be  entered  on 
the  Mcire  fadae^  without  the  verdict  of  a  jury.     As  has  been  already 
stated,  the  «otre  fadae  is  only  a  part  of  the  proceedings  appertaining  to 
the  original  suit.     It  calls  upon  the  bail  to  show  cause,  why  the  ninoQUt 
of  the  judgment  rendered  in  the  original  suit  should  not  be  rendered 
against  him  ;  if  he  has  nothing  to  saj^  against  it,  there  appears  to  be  oo 
good  reason  why  judgment  should  not  be  rendered  against  him  on  motion  ; 
but  if  he  has  any  answer,  or  defence  to  make,  by  way  of  piem|  why 
judgment  should  not  go  against  him,  then  he  is  entitled  to  a  jury,  to  tiy 
the  issue  of  facts  made  by  such  plea.     Such,  it  is  believed,  has  been  the 
"general  practice  prevailing  in  our  courts  on  this  subject ;  and  we 

4son  for  disturbing  it    The  judraent  of  the  court  beloWi  1^ 

-st  be  reversed  on  the  first  ground  taken,  and  a  new  trial j 
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No.  52. — William  Robinson,  plaintifT  in  error,  vs.  Steamkr 
Lotus  and  Owners,  defendants  in  error. 

It  if  not  safficieot,  in  a  proceeding  under  the  act  of  1841,  giving  to  all  persons  en- 
ployed  on  steamboats,  and  other  water  crafts,  on  the  Chattabo6chee,  Altamaha, 
and  Ocmulgee  rivers,  a  lien  on  said  steamboats  or  water  craft,  for  wages,  fcc.,  for  the 
plaintiff  or  affiant  to  swear  to  the  amount  due  for  services  rendered  on  board  such 
boat,  without  further  showing  the  case  to  be  within  the  provisions  of  said  act,  either 
in  the  pleadings,  in  the  form  of  a  petition,  or  in  the  affidavit  by  way  of  rectal. 

The  said  act  is  in  derogation  of  the  common  law,  and  must  be  construed  strictly. 

The  defendant  is  not  precluded  of  his  right  to  a  motion  to  quash,  or  to  arrest  the 
judgment,  because  the  second  section  of  the  act  points  out  the  mode  of  contesting 
the  amount  due.  The  motion  to  quash  admits  the  ainount  claimed  to  be  due,  but 
insists,  that /rom  the  pleadingi^  it  do€§  net  appear  that  the  plaintiff  has  any  cause 
of  action  against  the  defendant. 

A  petition,  setting  forth  all  the  necessary  facts,  and  accompanied  with  the  affidavit 
required  by  the  statute,  would  be  a  convenient  form  of  pleading  in  these  cases. 

This  case  was  tried  by  Judge  Alexander,  in  Muscogee  Superior  Court, 
May  Term,  1846. 

The  opinion  delivered  by  the  Supreme  Court  contains  the  facts  of  the 
case  and  the  points  decided. 

HiNES  Holt,  for  the  plaintiff  in  error. 

James  Johnson,  for  the  defendant  in  error. 

J?y  the  Couri — Nisbkt,  Judge. 

This  was  a  proceeding  under  the  act  of  the  Legislature,  passed  in  1841, 
giving  to  captains,  pilots,  and  certain  other  persons  therein  named,  a  lien 
on  steamboats  and  other  water  craft,  engaged  in  the  navfgation  of  the 
Chattahoochee,  Altamaha,  and  Ocmulgee  rivers,  for  debts,  dues,  wages, 
&c.,  held  against  the  owners,  for  personal  services  rendered  on  board  said 
boats  and  water  craft.  For  the  act  at  large,  see  Hotchkist^  625--6.  The 
affidavit  was  made  before  Judge  Alexander  ;  upon  it,  judgment  was  ren- 
dered in  favor  of  the  affiant,  execution  issued,  and  the  steamer  Lotus 
was  brought  to  sale.  The  money  being  in  the  hands  of  the  court  for  dis- 
tribution, a  motion  was  made  to  quash  the  execution,  upon  the  ground 
that  the  plaintiff's  affidavit  did  not  brins  his  case  within  the  requirements 
of  the  act.  The  notion  was  sustained  by  the  court,  and  upon  it  the 
plaintiff  assigns  two  grooftch  of  error: 

Ist.  Because  said  affidavit  is  made  in  exact  accordance  with  the  law, 
and  is  therefore  sufficient  in  law. 

2d.  Because  the  defendant  has  not  pursued  the  mode  of  defence  point- 
ed out  by  the  law,  to  which  alone  he  was  entitled. 

These  questions  depend  altogether  upon  the  construction  of  the  act  of 
1841.     The  affidavit  in  this  case  sets  forth  the  amoant  due  to  the  plf 
tiff  for  services  rendered  by  him  on  board  the  steamer  Lotus.     )*  ' 
contended  by  counsel  for  the  plaintiff  in  error,  that  the  statute  re 
the  party  to  swear  to  nothing  more  than  was  sworn  to  in  this  ca 
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the  oath  was  in  exact  pursuance  of  the  law,  and,  therefore,  sufficient  Id 
law.     It  is  true  that  the  act  does  require  the  plaintiff  to  swear  to  notbiDg 
more  than  he  did  swear  to ;  and,  so  fieir  as  the  oath  is  concerned,  that  is 
full  enough.     But  we  think  that  the  pleadings  of  the  plaintiff,  in  the  fonn 
of  a  petition,  or  of  recital  in  the  oath,  should  show  his  case  within  the 
provisions  of  the  act.     This  act  is  in  derogation  of  the  common  law,  and 
must  be  construed  strictly.     It  creates  a  lien  in  favor  of  certain  persons, 
under  certain  circumstances,  which  overrides  all  other  liens.    Before 
this  lien  can  be  allowed,  the  party  must  show  compliance  with  all  the 
conditjpns,  and  bring  himself  within  all  the  requirements  and  limitalioos 
of  the  statute.     Hh  could  scarcely  be  held  to  snow  thus  much,  unless  be 
is  held  to  make  averments  to  the  like  extent.     As  before  intimated,  ve 
are  of  opinion  that  a  petition,  setting  forth  all  the  necessary  facts,  and 
accompanied  with  the  affidavit  required  by  the  statute,  would  be  a  con- 
venient form  of  pleading  in  these  cases.     The  act  creates  the  lien  upon 
steamboats  and  other  water  craft,  navigating  the  Chattahoochee,  Altama- 
ha,  and  Ocmulgee  rivers,  and  no  other  rivers.     The  plaintiff  should,  there- 
fore, show,  that  the  lien  which  be  seeks  to  enforce  is  upon  asteamhoat^ 
other  water  craft,  navigating  one  of  those  rivers.     The  act  gives  the  Vien 
only  to  a  certain  description  of  persons ;  he  should  show  that  he  is  one  of 
those  contemplated  in  it.     It  requires  that  the  plaintiff  should  make  de- 
mand, and  prosecute  the  collection  of  his  claim,  within  twelve  mootiis 
after  the  same  shall  become  due  and  payable.     He  should  aver,  that  d^ 
mand  was  made  within  the  time,  and  his  proceedings  to  collect  shooU 
be,  on  their  face,  within  the  time  limited.     So,  also,  the  act  authorizes  the 
proceedings  to  be  had  against  the  steamboat,  or  other  water  craft,  \^^ 
county  only,  where  she  may  at  the  time  lie,  having  arrived  at  the  Itod- 
log)  port,  or  place  of  destination,  to  which  she  has  been  freighted*,  alia 
which  ought  to  be  proven  to  the  court,  and,  therefore,  suitably  arerred. 
Whilst,  therefore,  we  hold,  that  the  party  did  swear  to  all  the  act  teq^ 
to  be  sworn  to,  yet,  in  our  judgment,  the  affidavit  does  not  bring  i^ 
plaintiff's  case  within  the  provisions  of  the  act  of  1841,  and  is,  therefore, 
insufficient.     Accordingly,  the  first  ground  of  error  is  overruled. 

The  second  assignment  of  error  goes  upon  the  ground  that  the  defeoo- 
ant  was  too  late  with  his  motion  to  quash,  because  the  act  points  oot  tbe 
mode  in  which  he  shall  make  his  defence,  and  to  that  mode  he  is  confined 
The  act  declares  that  the  ^^  owner  or  other  person,  having  control  of  ao; 
steamboat  or  other  water  craft,  against  which  any  proceedinssmaT^ 
had,  under  the  foregoing  provisions  of  this  act,  and  who  may  bedesiroos<^ 
contesting  said  claim  or  demand,  on  the  ground  that  the  same  or  ^^ 
part  thereof  is  not  due  and  owing,  he,  she,  or  they,  shall  file  bis,  hth<x 
their  affidavit,  denying  th^t  the  whole,  or  somfe  part  thereof|  was  ()n«  ^ 
the  time  the  applicant  filed  his  affidavit,"  &c.  The  statute  proceeds  to 
require  what  is  admitted  to  be  due  to  be  paid,  where  onlj  a  part  ix^ 
nied  to  be  due  ;  and  upon  good  security  being  given  for  the  eveatnal  cod- 
demnation  money  and  costs,  the  property  levied  upon  is  to  be  deli^<'^ 
up;  the  papers  are  to  be  returned  to  the  next  court  in  the  county*  t^ 
which  the  execution  is  returnable,  when  an  issue  is  to  be  made  up  ^ 
tried  by  a  jury.  This  is  the  wtode  o^  defence  to  which  it  is  oontended  the 
^fendant  is  confined.     The  argument  is,  that  inasmuch  m  the  ststo^^ 

ovides  one  mode  of  defence,  no  others  are  allowed,     Tlii|^  j| 
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far  as  the  contest  about  the  amount  due  is  concerned.  The  defendant 
can  contest  the  amount  due  upon  no  other  plan  but  that  provided  in  the 
act.  He  is  concluded  as  to  that  by  the  Legislature :  if,  at  the  proper 
time,  and  in  the  manner  designated,  he  fails  to  contest  the  amount  due,  he 
cannot  afterwards,  or  in  any  other  manner,  be  heard  as  to  that  matter. 
But  the  motion  to  quash,  which  gave  rise  to  this  writ  of  error,  does  not 
contest  the  amount  due  ;  it  is  in  the  nature  of  amotion  to  arrest  the  judg- 
ment, because,  from  the  plaintiff's  pleadings,  it  does  not  appear  that  he  has 
any  cause  of  action  against  the  defendant.  It  cannot  be  contended  that, 
because  thn  defendant  in  any  action  is  entitled  to  defence  upon^e  mer- 
its, he  is,  therefore,  precluded  from  any  right  to  move  in  arrest.  We 
think  that,  notwithstanding  the  defence  given  in  the  statute,  the  right  to 
quash  the  execution,  upon  any  other  legal  grounds,  remains  to  the  de- 
fendant. 

We  therefore  affirm  the  judgment  of  the  court  below,  upon  both  as- 
signments. 


No  53. — Matthew  K.  Pool,  plaintiff  in  error,  vs.  Timothy  G. 
McCrary,  William  p.  Coleman  and  Milly  Colemak,  defend- 
ants in  error. 

Although  &n  instrameDt  contains,  at  the  foot  of  it,  a  memoraDdntn  specifying  the 
mode  ID  which  it  may  be  discharged,  still,  if  it  be  for  a  sum  certain,  payable,  abso- 

[:  lutely  and  unconditionally,  on  a  day  fixed  on  the  face  of  it,  it  is  a  good  negotiable 
promissory  note,  and  may  be  declared  on  as  such. 

This  was  an  action,  tried  upon  a  generkl  demurrer  to  the  declaration, 
on  the  appeal,  before  Judge  Alexander,  in  the  Superior  Court  of  the  county 
of  Muscc^ee,  at  May  Term,  1846.  The  action  was  originally  brought 
to  the  Interior  Court  of  said  county,  and  was  demurred  to  and  dismissed 
on  an  alleged  insufficiency  in  the  declaration,  which  is  as  follows  : 

Mu^^^c^f.  \  To  t*>e  Honorable  the  Inferior  Court  of  said  county  : 

The  petition  of  Matthew  K.  Pool,  who  sues  to  and  for  the  use  of  John 
S.  Thomas,  respectfully  showeth,  that  Timothy  G.  McCrary,  William  P. 
Coleman,  and  Milly  Coleman,  of  said  county,  are  justly  indebted  to  your 
petitioner  in  the  sum  of  one  thousand  dollars,  besides  interest :  For  that^ 
whereas,  said  defendants  heretofore,  to  wit :  on  the  ninth  day  of  August, 
in  the  year  of  our  Lord  eighteen  hundred  and  forty-three,  to  wit,  in  the 
county  aforesaid,  made  and  delivered  to  your  petitioner  their  certain  in- 
strument in  writing,  commonly  called  a  promissory  note,  the  date  whereof 
is  the  day  and  year  aforesaid,  and  which  is  now  here  shown  to  the  r'^' 
w^hereby  they  promised  to  pay  M.  K.  Pool,  [meaning  and  intendin 
petitioner,]  or  bearer,  on  toe  first  day  of  January,  then  next,  c 
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sand  dollars  for  value  received,  [written  '*  rec'd/']  which  might  be  dis- 
charged, by  releasing  the  said  Pool  [meaning  your  petitioner]  from  an 
endorsement  [meaning  and  intending  of  your  petitioner]  on  a  note,  made 
by  VV.  W.  Pool  to  the  Central  Bank  of  Georgia,  for  fourteen  faosdred 
dollars,  dated  on  the  27th  [meaning  and  intending  on  the  twenty-sev- 
enth day  ofj  December  [then]  last,   [past,]  and  running  to  matority, 
said  note  also  endorsed  by  Robert  McCrary.     And  your  petitioner  avers, 
that  said  note,  on  which  was  said  endorsement  of  your  petitioner,  was  not 
for  said  sum  of  fonrtern  hundred  dollars,  and  dated  on  said  twenty-sev- 
enth dajiof  December,  theivlast,to  wit,  eighteen  hundred  and  forty-two, 
as,  by  mistake,  erroneously  described  in  the  note  herein  set  forth  and 
sued  upon,  made*  by  said  defendants,  [and  here  shown  to  the  court,]  bat 
was  for  the  sum  of  fourteen  hundred  and  eighty  dollars,  and  dated  on  the 
fourth  day  of  May,  eighteen  hundred  and  forty-three ;  and  your  petitioner 
further  avers,  that  neither  said  defendants,  nor  any  one  else,  have  released 
him  from  his  said  endorsement,  nor  is  he  released  from  his  liability  od 
the  same,  or  any  part  thereof;  but  that  he  is  still  bound  thereon,  and  is 
now  impleaded  before  this  honorable  ^rourt  for  his  liability  on  the  same. 
And  your  petitioner  avers  further,  that  said  note,  herein-specified  and  set 
forth,  has  not  been  discharged  by  releasing  said  Pool,  your  petitioner,  from 
his  said  endorsement  on  said  note,  made  by  the  said  William  W.  Pool  to 
the  Central  Bank  of  Georgia,  for  fourteen  hundred  dollars,  nor  by  releas- 
ing said  Pool,  your  petitioner,  from  any  other  note  on  which  he  wss 
endorser,  made  by  said  William  W.  Pool  to  the  Central  Bank  of  Georgia. 
And  your  petitioner  further  showeth,  that  said  defendants,  heretofore, 
to  wit :  on  the  ninth  day  of  August,  in  the  year  of  our  Lord  eighteen  hun- 
dred and  forty-three,  to  wit,  in  the  county  aforesaid,  nude  and  delivered 
to  your  petitioner  their  certain  other  instrument  in  writing,  commoolv 
called  a  promissory  note,  the  date  whereof  is  the  day  and  year  last  afore- 
said, [which  is  here  shown  to  the  court,]  whereby  they  promised  to  pay 
M.  K.  Pool,  [meaning  and  intending  your  petitioner,]  or  bearer,  on  the 
first  day  of  January,  then  next,  one  thousand  dollars  for  value  received, 
which  might  be  discharged  by  releasing  the  said  Pool  [meaning  and  in- 
tending your  petitioner]  from  an  endorsement  [meaning  and  intending  of 
your  petitioner]  on  a  note  made  by  W.  W.  Pool,  to  the  Central  Bank  of 
Georgia,  for  fourteen  hundred  dollars,  dated  on  the  27th  [meaning  and 
Intending  on  the  twenty-seventh  day  of]  December  [then]  last,  [p*^J 
and  running  to  maturity,  said  note  also  endorsed  by  Robert  McCrmry, 
[meaning  and  intending  that  said  note  was  also  endorsed  by  one  Robert 
McCrary.]     And  your  petitioner  avers,  that  the  said  note,  herein  apeciB^. 
has  not  been  discharged  by  the  releasing  of  yoor  petitioner  from  his  said 
endorsement  on  said  note  of  fourteen  hundred  dollars,  made  by  said  W. 
W.  Pool,  to  the  Central  Bank  of  Georgia,  on  which  your  petitioner,  and 
one  Robert  McCrary  are  endorsers,  nor  by  releasing  your  petitioner  from 
any  of  his  endorsements  made  on  any  other  notes  of  the  said  W.  W. 
Pool  to  the  Central  Bank  of  Geoi>!;ia.     Yet  the  said  defendants,  altboQgh 
BO  liable  and  indebted,  and  notwithstanding  their  said  undertakii^  mad 
promise,  have  not  paid  the  said  sum  of  noney  in  said  note  specified,  or 
»ny  part  thereof,  although  thereunto  often  requested ;  but  the  same  to  paf , 
ny  part  thereof,  have  hitherto  refused,  and  still  do  refiisei  to     '      ' 
of  your  petitioner  two  thousand  dollars.    Wherefore 
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tioDer  brings  suit,  and  prays  that  process  may  issue,  requiring  the  said 
defendants,  personally  or  by  attorney,  to  be  and  appear  at  the  next  Infe- 
rior Court,  to  be  held  in  and  for  said  county,  then  and  there  to  answer 
your  petitioner  in  an  action  of  debt,  &c. 

Thomas  &  Downing,  PlaintifiPs  Attorneys. 

The  court  below,  after  hearing  argument  upon  the  said  demurrer,  dis- 
missed the  case  for  insufficiency  of  the  aforesaid  declaration,  to  which 
the  counsel  for  plaintiff  in  error  excepted  ;  and  assigns  fur  error,  that  the 
court  below  erred  in  dismissing  said  cause,  for  that  the  declaration  afore- 
said is  good  and  sufficient  in  law,  and  that  the  instrument  sued  upon  is  a 
promissory  note,  as  set  forth  in  said  declaration,  and  the  court  below  erred 
in  ruling  to  the  contrary. 

Gbigsby.  E.  Thomas,  for  the  plaintiff  in  error, 

Insisted  that  the  instrument  declared  on  was  a  promissory  note,  and  the 
declaration  sufficient,  and  read  from  Bayley  on  BiHa^  from  page  4  to  14, 
and  the  notes;  also,  8  John.  Rep,  485;  9  ib.  120;  19  ib,  144;  7  Ma»9. 
240 ;  Frin,  Big,  426  ;  also,  Dudley^*  Geo,  Rep, 

Alfred  Iverson,  for  the  defendant  in  error. 

The  instrument  sued  upon,  being  conditional,  or  in  the  alternative,  giv- 
ing the  maker  the  election  to  pay  the  amount  specified,  or  to  discbarge 
a  certain  other  obligation  therein  described,  cannot  be  considered  a  prom- 
issory note,  and  must  be  sued  on  as  a  special  agreement. — Story  on  BUUy 
55  to  57,  and  cases  there  cited  ;  Chilty  on  Bills^  154-5  ;  3  KenVs  Com, 
76 ;  5  Comyn'i  Dig,  77,  tit. "  Merchant  ;'\3  Lord  Raym,  77,  cited  in 2  Law 
Reg.  1362  and  1396;  5  Term  Reports,  483. 

Bij  the  Court — Lumpkin,  Judge. 

By  the  statute  of  Annt^  a  paper  was  not  good,  as  a  promissory  note,  unless 
the  same  was  payable  in  money  absolutely  and  at  all  events.     By  the  act  of 
this  State,  it  is  allowable  to  make  it  ^payable  in  money,  merchandize,  or 
any  other  thing. 

By  an  examination  of  the  instrument  sued  on,  we  hold,  that  it  wants 
none  of  the  essential  qualities  of  a  negotiable  note,  and  that  it  was  right 
to  declare  on  it  as  such.  It  is  for  the  absolute  and  unconditional  pay- 
ment of  one  thousand  dollars,  on  a  day  fixed  on  the  face  of  it.  There  is 
a  note  or  memorandum  subjoined  to  the  foot  of  it,  specifying  one  of  the 
modes  in  which  it  may  be  discharged  by  the  defendants.  In  the  case  of 
Ogden  vs.  Bacpn^  (8  John.  Rep,  685,)  A.  gave  to  B.  a  promissory  note, 
payable  to  B>  or  order,  and  at  the  same  time  made  an  endorsement  on  the 
,note,  that  it  was  to  be  delivered  to  B.  in  consideration  of  a  judgment 
against  C,  to  be  assigned  io  A.  by  B. ;  it  was  held  by  the  court,  that  this 
iWBB  a  promissory  note  within  the  statute,  and  might  be  declared  on  as 
such,  notwithstanding  the  endorsement,  which  was  merely  to  show  the 
consideration,  and  to  operate  as  notice,  to  whoever  might  purchase  the  r*** 

Judcrment  reversed. 
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No.  54. — Benn£tt  Craftom,  executor  of  James  Beal,  deceased, 

_>_:_.:flf.- ...  ^'^-Din  Bbal,  adm*r.,  and  Martha  Beal, 

:.,  deceofied,  defendants  in  error. 

eral  executon,  (□  nbom  he  bequeijhed  in  ItM  Tor 
f  hiseslale.    One  of  the  excculori  only  (malified; 

afterWBrdi  died  inlesute,  before  Ihe  (rusr,  Ihui  de- 
puted.    After  bis  daath,  another  of  the  ei«uton 

and  qualified  within  the  twetre  moallii  prOTidcd 
leculor  is  enlilted  to  the  poueBsion  of  the  uduU 
istite,  and  not  the  admin  ialrator  of  such  deceaicd 

ecutor  ii  not  the  Tepresentilive  of  hit  testates. 

imissed  upon  demurrer,  before  Judge  Alex- 

3ourt,  at  May  Term,  1846. 

I,  rO  far  as  they  are  malerial  to  this  qnes- 

)u  of  tbe  Supreme  Court,  it  is  deemed  ud- 

re. 

iMAS,  for  the  plaiDtiff  in  error. 

defeodants  in  error. 

udge. 

in  thia  case,  that.  James  Beal,  late  of  the 
I  thia  life,  leaving  a  wilt,  whereby  he  dt»- 
pointed  Robert  Beal,  Walton  Harris,  and 
1,  to  execulP  ihe  same.  By  one  clause  of 
uealhed  certain  property  to  his  executors, 
ildren,  Elizabeth  'Jankeisly  Cral'ton  moi 
e  distributed,  as  they  should  marry  or  be- 
only,  qualified  an  tbe  executor  <^  James 
did  not  qualify.  Before  the  trust  was  eniire- 
>bert  Beal,  under  theclause  of  the  will  abore 
e,  in  th6  month  of  June,  1840,  aUettate,  in 
estate.  In  the  month  of  September  ltd- 
al,  Bennett  Ctefton,  one  of  tbe  executors  of 
qualified  as  such  executor.  Martha  Beal, 
first-qualified  executor  of  James  Beal,  took 
he  estate  of  herdeceased  husband,  and  there* 
St  properly 
arried  with 
■■  Martha. 

il,  administ 
ly  over  to  I 
)f  James  B 
ant  of  equi 
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ants  in  error,  it  was  insisted,  that  inasmach  as  the  qualified  executor, 
Robert  Beal,  died  in  possession  of  the  trust  property,  the  defendants,  as 
his  administrators,  have  the  right  to  retain  it,  and  execute  the  trust,  as 
directed  by  the  will  of  James  Beal ;  and  so  the  court  below  decided,  and 
sustained  the  demurrer,  and  dismissed  the  complainant's  blH,  which  deci- 
sion of  the  court  below  is  now  assigned  for  error  in  this  court.     We  are 
of  the  opinion,  the  court  below  committed  error,  in  sustaining  the  de- 
murrer and  dismissing  the  complainant's  bill.     By  the  will  of  James 
Beal,  the  execution  of  the  trust  therein  specified  devolved  upon  his  ex- 
ecutors, in  whom  the  testator  is  supposed  to  have  had  confidence.     The 
death  of  Robert  Beal,  the  only  qualified  executor,  does  not  deprive  the 
other  executors  from  qualifying,  and  executing  the  trust,  in  accordance 
with  the  intentions  of  the  testator,  provided  they  do  so  within  the  time 
prescribed  by  the  act  of  1810.— Pnn.  Dig.  239.     The  act  of  1810  was 
intended  to  reach  just  such  cases  as  the  one  now  before  us,  as  its  pream- 
ble declares  :  *'  Whereas,  it  frequently  happens  that  a  person  appoints,  in 
his  last  will  and  testament,  two  or  more  executors,  one  of  whom,  only, 
qualifies  under  the  said  will ;  and  if  such  qualified  executor  dies,  the 
other  executors,  nomi.iated  in  the  will  of  the  testator,  cannot  qualify,  by 
wbich  means  the  estates  of  the  testator  are  placed  in  the  hands  of  an  ad- 
ministrator de  bonis  non,  with  the  will  annexed,  and  the  person  in  whom 
the  testator  confided  prevented  from  acting ;  for  remedy  whereof,  Be  it 
enacted,  that  from  and  after  the  passing  cdf  this  act,  it  shall  and  may  be 
lawful  for  any  executor,  named  in  the  will  of  the  testator,  to  qualify  under 
the  said  will,  at  any  time  ;  provided  the  qualification  of  one  or  more 
takes  place  within  twelve  months  after  the  decease  of  the  testator ;  pro- 
vided, al^io,  that  the  executor  and  executors,  who  do  not  qualify  within 
twelve  months  from  and  after  the  decease  of  the  testator,  one  of  whom 
shall  do  so,  within  twelve  months  after  the  decease  of  the  only  qualified 
executor."     It  is  admitted,  the  executors  qualified  within  the  time  pre- 
scribed by  the  statute      But  the  defendants  in  error  are  not  even  adminis- 
trators de  bonis  non^  with  the  will  annexed^  on  the  estate  of  James  Beal ; 
they  are  only  administrators  on  the  estate  of  Robert  Beal,  and  yet  claim 
the  right  to  execute  the  trust  devolved  on  the  executors  of  James  Beal, 
by  his  last  will  and  testament,  as  against  one  of  those  executors  who  is 
the  plaintiff  in  error.     The  admini.strators  of  Robert  Beal  do  not  repre- 
sent the  estate  of  James  Beal ;  although  Robert  was  the  qualified  execu- 
tor of  James,  even  if  there  had  been  no  other  executor  but  Robert.     "  If 
the  first  executor  dies  intestate^  then  his  administrator  is  not  the  represent- 
ative of  the  testator  ;  but  an  administrator  de  bonis  non  of  the  original  tes- 
tator, most  be  appointed  by  the  ordinary." — 1    Williams'*  Exrs.  133-4  ; 
Toiler^  Law  of  Exrs.  6S-9'.     We  are,  therefore,  of  the  opinion,  that  the 
plaintiff  in  error,  as  the  qualified  executor  of  James  Beal,  deceased,  is  en- 
titled to  the  |x>ssession  of  the  trust  property,  for  the  purpose  of  executing 
the  trust  devolved  upon  him  by  the  last  will  and  testament  of  the  testator. 
Let  the  judgment  of  the  court  below  be  reversed,  and  the  cause  reinstated. 
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eonnsel  for  the  claimants  offered  in  evidence  their  respective  bills  of 
sale  for  the  property  in  dispute,  from  the  said  executrix,  executed  un- 
der the  sale  aforesaid.  To  which  the  counsel  for  the  plaintiffs  in  exe-> 
cution  objected,  on  the  ground  that  it  appeared,  from  the  testimony, 
that  said  sale  had  been  made  privately,  and  without  the  statutory  notice, 
and  without  said  property  being  exposed  to  public  outcry  and  sale. 
Whereupon  the  court  below  sustained  the  objection,  upon  the  ground 
that  the  executrix  had  no  authority  at  private  sale,  and  that  no  title 
could  vest  in  the  purchaser,  except  after  advertisement  and  public  sale ; 
and  verdicts  were  thereupon  rendered,  finding  the  property  subject,  and 
the  claimants  excepted. 

Washington  Poe,  for  the  plaintiffs  in  error. 

At  common  law,  an  executor  has  the  entire  and  complete  control  and 
direction  in  relation  to  the  assets  of  the  testator.  He  may  release, 
sell,  or  give  away  his  goods,  &c. — Office  of  Ex,  34.  The  goods  of  the 
testator  are  considered  his,  the  executor's,  from  the  death  of  the  testa- 
tor,— lb.  35  ;  4  Manfordy  196,  Mowoe  vs.  Games, 

The  executor  derives  all  his  title  from  the  will. — Toller ^  45.  *  An  ex- 
ecutor may  sell  the  property  of  his  testator  for  his  own  debt,  and  if  the 
purchaser  buys  bona  fidtj  neither  a  specific  legatee,  heir  nor  creditor 
can  pursue  the  property  in  the  hands  of  such  purchaser. — 1  Atkyns^ 
R,  463,  Nugent  vs.  Gifford ;  3  Atkyns,  235,  Mead  vs.  Ld,  Orrery ;  7 
Johns,  Ch.  Rep,  150;  2  Rand.  Rep,  294;  4  Rand,  Rep.  576.  The 
doctrine  in  Nugeni  vs.  Gifford  received  the  sanction  of  Lord  Mansfield. 
—  Whale  vs.  Booth  J  4  7\R,  635. 

The  doctrine  in  Nugent  vs.  Gtjforc^,  sustained  by  Chancellor  Kent. — ^7 
Johns.  Ch,  Rep,  21,  Suiherland  vs.  Brush. 

The  doctrine  in  Nugent  vs.  Gifford^  sustained  by  Judge  Story. — 2 
Story^s  Eq,  see.  1129. 

Nor  is  it  necessary  for  the  purchaser  to  see  to  the  application  of  the 
purchase  money. — 1  Cox^s  Kep,  145,  Bonury  vs.  Ridqard]  2  Dick* 
Rep.  72b J  Scoit  vs.  Tyler  ;  2  Story^a  Eq.  tec.  1 128  ;  7  Johns.  Ch.  Rep. 
160,  159. 

A  chancery  guardian  may  in  his  discretion  sell  the  personal  property 
of  his  ward,  for  the  purposes  of  his  trust,  without  any  previous  order  of 
the  court,  if  the  court  would  have  directed  the  sale  on  application. — 
7  Johns.  Ch.  Rep.  154,  Fidd  vs.  SchieffeUn, 

But  doubtless  the  defendants  in  error  will  rely  upon  the  statii^te  of 
Georgia  of  1829,  {Prin.  Dig,  254,  sec.  118,)  authorizing  the  courts  of 
ordinary  to  order  sales  of  slaves  belonging  to  testator's  estates.  In 
support  of  claimant's  title,  we  hold,  that  the  statute  only  applies  to  cases 
in  which  the  tei^tator  omitted  to  order  a  sale  in  his  will.— 4  Eq.  Rep* 
.522,  527,  Saxon  and  Wife  vs.  Barkesdale  and  Garreti. 

There  is  no  other  statute  of  Georgia  requiring  executors  to  expose 
the  slaves  of  testators  at  public  sale  or  to  advertise  such  sales.^ 

.  The  fourth  section  of  the  statute  of  executors  and  adminifltraU 
is  in  reference  to  the  sale  of  goods  and  chattels,  which  terms  do  bo  - 
dude  slatt^Sy  but  have  always  been  held  to  apply  exclusively  to  i 
isfaable  property  of  testators  sad  intestates. 
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The  fortj-fourtli  section  of  same  act,  fixing  the  time  of  sales,  refen 
alone  to  such  sales  as  are  ordered  by  the  court  of  ordinary ;  and  is  re* 
spect  to  executors  applies  solely  to  the  sale  of  land. — Prin.  Dig.  234. 

The  forty-fifth  section  of  said  act  applies  to  slaves  held  by  adminis- 
trators, and  the  'omission  of  executors  in  that  act,  goes  far  to  sustain 
the  conclusion,  that  they  had  a  discretion  in  the  side  of  such  property. 
— lb.  The  case  of  Saxon  and  lVife\s.  Barkesdale  and  Garrett^  (4  Eq. 
Rep.  527,)  held  that  the  statute  of  South  Carolina  was  applicable,  ^- 
came  there  was  no  authority  in  the  will  to  sell. ' 

As  far  as  circumstances  will  permit,  a  court  of  equity  will  supply  any 
defect  in  the  execution  of  a  power  given  by  a  will,  to  executors  to  sell 
lands  for  payment  of  debts ;  so  far  as  to  protect  a  purchaser  for  a  val- 
uable consideration. — 2  Munf.  Rep.  129,  Roberts^  widow  and  heirs  vs. 
Staunton. — See  Judge  Tucker  and  Flemming^s  Opinions^  134,  139. 

And  even  if  'our  law  of  executors  and  administrators  contained  a  pro- 
vision requiring  a  sale  at  public  auction,  yet  the  remedy  for  a  violation 
would  be  against  the  executor,  and  not  the  purchaser,  if  there  was  no 
fraud  in  purchaser. — Hudson  and  others  vs.  Hudson^  admr.  5  Munf.  181, 
183. — See  3  Munf.  1,  in  which  the  case  went  off  on  a  different  point; 
but  Mr.  Wickham  admitted  the  point  for  which  we  contend. 

Amos  W.  Hammond,  for  the  defendants  in  error. 

1st.  This  case  is  not  governed  by  the  statute  or  common  law  of  Eng- 
land. Our  colonial  statute  of  1764,  {Prin  Dig.  Ii223,)  which  regulates 
this  subject,  was  passed  twenty  years  before  the  adopting  statute,  {Pm. 
Dig.  570,)  and  therefore,  although  we  admit  that  an  executor  in  £Ing- 
land  or  by  the  EInglish  law  woxdd  have  the  unquestionable  right  to  sell 
the  property  of  the  testator,  without  any  notice  by  advertasement,  or 
otherwise,  and  where  and  when  he  pleased,  and  to  whom  he  pleased, 
ypt  that  right  has  not  existed  in  Georgia  since  February,  1764,  beeause 
at  that  time  our  colonial  Legislature  passed  the  law  requiring  all  w- 
/enc/ec/ sales  by  executors  or  administrators  to  be^advertised,  &c.,  &c. 

2d.  In  no  case  by  the  laws  of  Georgia  can  an  executor  or  administe- 
tor  sell  property  of  the  testator  or  intestate  without  first  obtaining  an 
order  for  that  purpose  from  the  Court  of  Ordinary,  unless  by  will  a  tes- 
tator gives  his  executor  such  right  by  express  words  in  his  will ;  and 
that  this  power  can  be  given  to  an  executor  by  an  insolvent  testator, 
where  such  power  woidd  prejudice  the  rights  of  creditors,  is,  to  say  llie 
leas^  of  it,  very  questionable ;  for  a.  testator,  if  he  can  give  such  right, 
might  authorize  an  irresponsible  relation  to  sell  his  property  in  Ala- 
bama or  Mississippi  privately,  and,  giving  no  security  for  the  faithful 
performance  of  his  acts,  might  thus  legally  defeat  the  rights  of  credit- 
ors. The  rule  of  law,  governing  the  /ttne,  p/ace  and  manner  of  sale, 
should  therefore  be  Jollowed  by  the  executor. 

Now,  to  ascertain  whether  the  bill  of  sale,  offered  by  claimants  in 
the  court  below,  was  properly  or  improperly  rejected,  we  must  first  look 
to  the  object  of  the  law,  requiring  these  sales  to  be  adtertis^  for  sixtj 
days,  and  then  to  be  had  at  the  court-house  door,  and  on  the  first  Tues- 
day in  the  month,  and  providing  for  continuing  tiie  sale  from  day  to  daj 
giving  public  notice  pf  such  intended  continuance  bef(»re 
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o'clock  of  the  afternoon  of  the  first  day  of  sale.  1st.  The  policy  of 
this  law  was  to  have  the  sale  under  such  circumstances  as  to  make  the 
property  intended  to  he  sold,  hring  the  very  highest  price  for  the  ben- 
efit of  those  concerned.  2d.  That  creditors  of  an  insolvent  estate 
might  have  an  opportunity,  if  they  wished  to  buy  the  property  ;  that  a 
fair  competition  amongst  the  bidders  brought  to  the  sale  by  the  notice 
might  be  induced,  and  the  estate  consequently  sell  for  more,  and  the 
creditors  and  heirs  be  thereby  benefited. 

But,  suppose  the  court  does  not  see  any  object,  sufficient  to  have 
induced  the  Legislature  to  have  made  any  notice,  or  other  preliminary 
step  necessary,  still,  if  the  statute  requires  any  preliminary  step  to  be 
taken,  by  the  executor,  before  the  sale,  this  court  ought  to  decide,  in 
the  absence  of  proof,  that  this  step  was  not  taken  by  the  executor,  and 
the  court  did  right  to  reject  the  bill  of  sale,  which  of  course  was  illegal, 
unless  the  law,  under  which  the  sale  was  had,  was  first  complied  with. 

May  it  please  the  court :  What  is  the  duty  of  an  executor,  upon  taking 
upon  himself  the  burthen  of  the  execution  of  his  testator's  will  ?  1st.  He 
is  to  be  governed  in  all  things  by  the  will,  so  far  as  it  speaks  explicitly, 
unless  it  requires  him  to  do  something  against,  or  to  abstain  from  doing 
something  required  by,  law.  It  is  said  the  will  is  the  law  of  the  executor, 
but  this  is  only  true  with  this  qualification,  that  whenever  the  testator 
expresses  his  will  clearly,  and  this  is  not  contrary  to  law,  or  conflicting 
with  the  rights  of  creditors,  or  others  interested,  then  the  will  is  the  law 
of  the  executor,  otherwise  not.  In  other  words:  When  the  will 
requires  an  executor  to  do  a  particular  thiaitg,  without  specifying  the 
manneTj  (as  in  this  case,)  then,  whether  the  executor  has  the  right  to 
do  that  iJiing  in  a  particular  way,  must  entirely  depend  on  the  question 
whether  the  manner,  selected  by  the  executor,  is  regulated  by  law  or 
not.  If.  the  law  be  not  silent  as  to  the  manner^  time  and  phcty  although 
the  power  to  sell  be  ever  so  clear y  still  it  is  the  duty  of  the  executor  to 
sell  in  the  mantiery  and  at  the  time  and  pUice  prescribed  by  law.  And 
if  the  law  require  a  particular  time  and  place^  and  a  particular  manner 
of  sale  ;  and  the  testator  order  a  sale  in  a  different  tnannerj  or  at  a  dif- 
ferent time  or  place^  then  the  law  must  govern  the  executor,  and  not 
the  will.  Otherwise  an  insolvent  debtor  might  order  a  sale,  and  legally  ' 
commit  a  fraud,  and  waste  an  estate,  without  security  to  creditors,  or 
means  in  their  power  to  prevent  it. 

After  probate  of  the  will,  and  qualification  of  the  executor,  the 
creditors  give  notice  of  their  demands,  and,  in  cases  of  insolvency, 
look  out  for  an  order  to  sell  the  slaves,  if  any.  They  ask  the  executor, 
Do  you  intend  to  sell  the  negroes  ?  In  this  case,  he  answer^.  The  will 
requires  me,  first,  to  ascertain  whether  the  notes  and  accounts  will  pay 
the  debts,  and,  if  not,  then  I  will  sell.  Well,  the  executor  finds  the  estate 
insolvent,  and  determines  to  sell  the  slaves.  A  lawyer  advises  the  execu- 
.  tor.  If  you  intend  to  sell  the  slaves,  you  must  get  an  order  of  the  Court  of 
^  Ordinary ;  but  the  executor  says,  I  hare  the  power  given  me  to  sell  what 
I  please,  whenever  I  find  a  sale  necessary,  in  order  to  pay  the  testator's 
debts.  Then  he  is  advised.  If  you  have  the  power  to  sell,  go  on  and 
do  so.  But  the  next  inquiry  is.  How  .?  To  whom,  where,  and  when 
shall  I  sell  ?  ^D^Jj  i^^^  "  **^®  testator  directed  you ;  for  his  v 
governs  you,  onuer  your  oath,  and  is  your  law.     But  the  execute 
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looking  to  the  will,  finds  that  no  direction  is  given  as  to  the  timej  place, 
or  manner.  Then  where  does  he  go  for  instmction  ?  To  his  own  discre- 
tion, or  the  law  ?  Will  he  sell  privately,  or  endeavor,  by  a  pnbHo  sale, 
after  due  notice,  sixty  days,  to  get  the  best  price  that  competition  will 
produce  ?  Will  he  sell  at  the  court-house,  in  the  county,  publicly  ? 
Or  will  he  take  the  negroes  to  the  State  of  Alabama,  or  Mississippi, 
and  sell  privately  ?    The  law  answers  these  questions. 

My  brother  Poe  read  from  7  Johns,  Ch,  lUp.  154.  This  case  only 
goes  this  far,  that  in  case  where  the  Court  of  Equity  would  have 
granted  a  right  to  sell  in  the  first  instance,  if  it  had  been  applied  to  for 
leave,  it  would  confirm  what  was  done  in  that  case,  without  leave  first 
having  been  had  and  obtained,  where  confirming  the  thing  done  would 
not  conflict  with  the  law,  or  the  rights  of  third  persons.  But  if  appli- 
cation had  been  made  to  the  Court  of  Ordinary,  for  leave  to  sell  the 
slaves  of  Wright  privaielyj  out  of  this  State,  in  the  country,  or  without 
any  advertisement,  M>ouid  that  court — could  that  court  have  granted  any 
such  leave  to  sell  ?  My  brother  Poe  says,  that  slaves  are  not  such  per- 
sonal property  as  contemplated,  in  the  statute  of  Georgia,  from  which 
he  read.     Can  this  position  be  true  ? 

I  will  conclude  by  remarking,  that  the  second  position  I  laid  dowa,  1 
still  believe  to  be  correct,  to  wit :  that  in  all  cases  of  intended  sales,  by 
an  executor  or  an  administrator,  the  rules  of  law,  governing  the  manaery 
time  and  place,  must  be  followed,  even  though  the  testator  point  out  a 
mode,  time  -and  place, 

Angus  M.  D.  Kino,  for  the  defendants  in  error,  in  conclusion. 

The  requirements  of  our  statute  {Prince,  223,  224^  aire  not  only  ex- 
plicit, but  they  are  salutary  ;  they  require  sales  oy  executors  and 
administrators  to  be  publicly  advertised  for  a  length  of  time  ;  to  be  had 
at  the  court-house  of  the  proper  county,  on  the  first  Tuesday  of  the 
month,  and  between  the  usual  hours  of  sale  :  these  are  the  most  material. 
Here  the  testator  is  silent  as  to  the  manner  of  sale,  by  his  representatives, 
as  they  are  called  in  the  will ;  and  we  must  presume  his  intention  to 
be,  that  the  sale  should  take  place  according  to  the  rules  prescribed  in 
the  statute,  which  are  notorious  and  familiar  to  every  one.  This,  we 
contend,  is  the  only  reasonable  construction  to  put  upon  the  intention 
of  the  testator. 

Here  nothing  of  the  sort  was  observed :  a  valuable  estate  has  dis- 
appeared, and,  except  the  parties  to  secret  sales,  no  one  can  tell  where, 
or  how,  or  for  what  consideration  the  thing  has  been  done.  Not  only 
have  heirs  and  creditors  a  deep  interest  that  the  law  should  be  enforced 
to  the  full  extent  of  its  spirit  and  meaning,  but  to  its  very  letter  ;  but 
we  might  add,  that  even  the  community  in  which  a  man  has  lived,  have 
some  right  to  know  that  his  estate  has  not  been  squandered  or  embeuled. 
The  good  effect  of  the  law  is  everywhere  observable  in  the  sale  of 
estate^,  and  there  is  no  one  of  its  requirements  that  should  not  be  en- 
forced to  the  full  by  the  courts  of  the  country. 

Samuel  Hall,  in  conclusion  for  the  plaintiffs  in  error,  after  briefly 
stating  the  facts  of  the  case,  as  presented  by  the  record,-  argued  ma 

"  ^ws :  ^ 
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In  the  exammation  of  the  questions  presented  in  this  case,  it  will  be 
necessary  to  inquire,  in  the  first  place,  from  what  source  the  executor 
derives  his  authority  ? 

2d.  What  were  the  executor's  powers,  at  common  law,  oyer  the 
assets  of  his  testator  ? 

3d.  What  are  the  rules  which  govern  in  the  construction  and  execu- 
tion of  powers  ?  . 

4th.  How  far  the  executor's  powers  at  common  law  over  the  assets 
of  his  testator  are  modified  by  the  acts  of  1764  and  1829  ? 

5th.  How  far  a  purchaser's  title  is  to  be  affected  by  any  irregularity 
in  the  sale,  when  the  authority  to  sell  is  clear  ;  and  whether  the  court, 
in  a  suit  with  a  stranger,  will  inquire  collaterally  into  such  irregularity  ? 

This  inquiry  will  lead  to  the  following  conclusions,  which  we  shall 
here  state  as  bur  grounds  of  exception  to  his  Honor's  opinion : 

1st.  The  executor  acts  under,  and  derives  his  authority  from,  the 
will,  and  not  from  the  Court  of  Ordinary. 

2d.  That  at  commqn  law,  the  executor  was  in  many  respects,  and 
for  many  purposes,  to  be  considered  by  tjiird  persons  as  the  absolute 
owner  of  his  testator's  personal  estate.  That  he  might  dispose  of 
legacies  specifically  bequeathed,  and  that  the  legatee  or  creditor  could 
not  follow  the  assets  in  the  hands  of  the  purchaser,  without  first  show- 
ing collusion.  That  some  cases  hold,  that  he  may  sell,  pledge,  or 
mortgage  assets  in  payment  •f  his  individual  debt.  That  he  may  sell, 
pledge,  or  mortgage,  for  the  purpose  of  paying  his  testator's  debts,  all 
the  cases  hold.  That  the  power  of  sale  was  incident  to  the  office  of 
executor,  and  lastly,  that  the  purchaser  is  not  bound  to  see  to  the 
application  of  the  purchase-money. 

3d.  That  where  power  is  conferred  in  general  terms,  without  speci- 
fying any  mode  in  which  it  is  to  be  executed,  and  there  is  more  than 
one  mode  of  carrying  it  into  effect,  it  is  at  the  option  of  the  donee 
which  mode  he  will  take. 

4th.  That  the  act  of  1764  does  not  regulate  the  sale  of  slaves,  and 
that  the  act  of  1829  only  modifies  the  executor's  common  law  power 
over  his  testator's  assets,  so  far  as  to  take  away  from  him  the  power  of 
selling,  which  was  incident  to  his  office,  and  make  it  his  duty,  where  the 
will  is  silent  upon  the  subject,  to  apply  to  the  Court  of  Ordinary  for 
its  order  and  direction,  and  that  it  is  only  such  sales  as  the  court  must 
and  does  order,  that  the  statutes  require  to  be  made  at  public  auction,  &c. 

dth.  That  where  the  authority  to  sell  is  clear  and  unquestionable,  the 
purchaser  will  not  be  affected  by  any  irregularity  in  the  sale ;  and  in  a 
suit  with  a  stranger,  the  court  will  not  permit  such  irregularity  to  be 
inquired  into  collaterally. 

And  first,  that  an  executor  acts  under  and  derives  his  authority  from 
the  will,  and  not  from  the  Court  of  Ordinary,  is  evidenced  from  the 
fact  that  he  may  (without  incurring  any  of  the  consequences  to  which 
an  executor*ife  8on4ort  is  liable)  peHorm  many  acts,  before  proving  the 
will,  and  taking  out  testamentary  letters,  ^^  such  as  making  an  inventory ; 
taking  possession  of  the  testator's  effects ;  taking  security  for  debts  due 
to  the  deceased;  removing  goods;  paying  and  releasing  debts  owin^s 
from  the  estate ;  reoeiving  and  releasing  debts  owing  to  it ;  sellir 
giving  away,  and  otherwise  disposing  of,  the  goods  ana  chattels  c 
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testator;  assenting  to  and  paying  legacies;  commencing  actions  in 
testator's  right ;  and  indeed  almost  every  act  incident  to  his  office  ;  and 
this,  too/  as  a  consequence  of  the  principle  that  his  title  is  derived  from 
the  will,  and  takes  effect  the  instant  of  the  testator's  death." — Toller , 
hook  ],  ch.  2,  sec.  4.  * 

But  what  is  an  executor  ?  ^^  An  executor,"  says  Toiler j  book  1,  ch.2f 
sec.  1,  ''is  he  to  whom  the  execution  of  a  last  will  and  testament  of 
personal  estate  is  by  the  testator's  appointment  confided."  From  thk 
definition  it  is  clear  that  he  is  appointed  to  carry  out  the  will.  In  the 
performance  of  his  duty,  then,^  he  must  look  to  the  will ;  this  is  his 
guide,  and  this  is  his  law  ;  from  this  source,  and  this  source  alone,  his 
authority  is  derived. 

This  view  is  greatly  strengthened  by  our  own  statute,  and  the  oath 
he  is  required  to  take ;  that  oath  obliges  him  (see  Prin.  Dig.  227)  well 
and  truly  to  execute  the  last  will  and  testament  of  his  testator,  by  pay- 
ing, first  the  debts,  and  then  the  legacies,  contained  in  said  will,  so  far 
as  the  goods  and  chattels  of  the  testator  will  thereunto  extend,  &c. 
Now,  wiat  was  the  executrix  in  this  case  sworn  to  do  ^    Why,  to  exe- 
cute her  testator's  will ;  and  that  will  required  her  to  apply  the  notes 
and  accounts  in  the  testator'^  hands  at  his  death,  to  the  payment  of  his 
debts ;  and  if  they  were  insufficient  for  that  purpose,  then  she  was  oblig- 
ed, by  the  solemn  oath  she  had  taken,  to  carry  out  his  directions,  and 
sell  such  of  his  estate  as  she  might  deem*  most  advisable,  for  the  pay- 
ment of  his  debts  ;  and -under  circumstances  so  solemn,  and  for  the  veiy 
purpose  mentioned  in  this  will,  after  the  insufficiency  of  his  notes  a&d 
accounts  was  ascertained,  three  slaves,  Venus,  Jim,  and  Mariah,  were 
sold  to  the  plaintiffs  in  error.     But  her  authority  to  sell  at  all  is  not 
questioned.     His  honor  admits  she  had  authority  from  the  will  to  sell, 
but  denies  her  right  to  sell  in  the  manner  she  did.     Now,  the  will  does 
not  require  her  to  sell  in  any  particular  manner ;  and  it  follows,  that 
if  his  honor  is  correct,  there  must  be  something  in  the  common  or 
statute  law,  directing  the  manner  in  which  she  shudl  sell  under  such  cir- 
cumstances.    Let  us  in  the  first  place  see  if  his  honor's  authority  is 
derived  from  the  common  law. 

We  have  already  said,  that  at  common  law  an  executor  might  sell  or 
pledge  legacies  specifically  bequeathed,  and  that  such  sale  would  confer 
a  valid  title  upon  the  purchaser,  and  that  where  no  collusion  was  shown, 
the  court  would  not  follow  the  assets  into  the  hands  of  the  purchaser. 
This  view  is  supported  by  Humble  vs.  Billj  2  Vernon's  Ch.  Rep.  444. 
These  were  the  facts  of  that  case  :  ^^  Bill,  having  a  term  of  twenty-one 
years  in  the  printing-office,  devised,  (amongst  other  things,)  that  JS2,000 
shoidd  be  raised  out  of  the  printing-office  for  his  daughter,  the  wife  of 
Darcy  Savage,  and  their  children;  and  made  one  Garrett  executor,  who 
first  mortgaged  the  term  to  Dr.  Bro¥m,  and  the  same  was  afterwards 
assigned  to  Sir  William  Humble  for  iSl,800.     Now,  '^it  was  insisted" 
(and  this  we  beg  the  court  to  bear  in  mind)  ^^  that  here  was  no  oeeaaon 
to  sell  to  pay  debts,  and  Sir  William,  having  notice  of  the  Will,  was  to 
take  the  estate  subject  to  the  ;£2,000.     But  the  court  was  of  opinion, 
that  the  executor  of  a  testamentary  estate  had  the  power  over  it,  so  as 
to  alien  or  sell,  as  he  should  judge  necessary,  and  that  if  he  sold  in  pre- 
'ce  of  residuary  or  specific  legatees^  they  might  hare  their 
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against  the  executor,  but  not  follow  the  estate  into  the  hands  of  the  pur- 
chaser ;  for,  should  that  he  allowed,  no  one  would  venture  to  buy  of  an 
executor,  for  it  would  be  unreasonable  that  a  purchaser  should  take 
upon  him  to  make  out  the  quantum  of  the  debts  or  assets^  nor  is  he  en- 
titled to  have  the  vouchers  to  make  out  such  an  account ;  and  if  such  diffi- 
culties be  put  upon  purchasers  of  chattels,  &c.,  from  executors,  it  will 
follow  that  executors  will  be  under  an  incapacity,  and  disabled  to  sell, 
though  there  be  never  so  much  occasion  for  it  to  pay  debts  ;  and  the 
court  decreed  an  account  to  the  plaintiff,  (  Sir  William  Humhk^)  of  the 
rents  and  profits,  and  to  hold  and  enjoy  the  printing-office,  and  the  de- 
fendants to  redeem  or  be  foreclosed."  En  passant^  it  may  be  remarked 
that  this  case  makes  the  executor  the  entire  judge  of  the  necessity  for 
a  sale,  and  does  not  even  make  it  incumbent  upon  the  purchaser  to 
inquire  into  the  necessity  ;  indeed,  it  seems  to  hold  such  a  thing  alto- 
gether improper,  and  ihis,  too,  it  must  l^e  remembered,  in  a  case  where 
the  purchaser  was  charged  with  knowledge  of  the  fact  that  the  prop- 
erty was  taking  a  direction  contrary  to  that  given  it  by  the  testator 
himself. 

Although  this  decree  was  reversed  upon  appeal  to  the  House  of 
Lords,  it  was  subsequently  set  up  in  Eicer  vs.  Corbet j  2  P  Williams'* 
Rep.  148.  .In  this  last  case,  after  noticing  the  reversal  of  Humble  vs. 
Billy  the  Master  of  the  Rolls  proceeds  :  ^'  But  since  that  time,  I  take  it 
to  have  been  resolved,  and  ^th  great  reason,  that  an  executor,  where 
there  are  debts,  ma|^  sell  a  term,  and  the  devisee  of  the  term  has  no 
other  remedy  but  against  the  executor  to  recover  the  value  thereof, 
if  there  be  sufficient  assets  for  the  payment  of  debts."  So  far,  this 
ease  decides  that  the  devisee  has  a  remedy  only  against  the  executor, 
and  that  this  remedy  depends  upon  the  si]d£ciency  of  the  assets  to  pay 
debts ;  if  they  are  sufficient,  the  devisee  has  his  remedy,  not  against 
the  purchaser,  but  against  the  executor  ;  if  they  are  insufficient,  he  has 
no  remedy,  either  against  the  purchaser  or  executor. 

But,  again :  this  case  decides  ^^  that  it  is  not  reasonable  to  put  every 
purchaser  of  a  lease  from  an  executor  to  take  account  of  th^  testator's 
debts ;  nor  has  he  any  means  to  discover  them."  '^  On  the  contrary,  as 
the  whole  personal  estate  of  the  testator  is  liable  to  the  debts,  his  lease 
must  {inter  alia)  of  necessity  be  liable,  and  therefore  may  be  sold  by  the 
executor."  From  this  iiis  most  apparent,  that  it  is  not  to  be  presumed 
that  the  purchaser  had  notice  that  there  were  no  debts ;  and  the  burden 
of  proving  this  fact  is  not  upon  him,  but  upon  the  devisee ;  and  the 
devisee  must  also  prove  other  circumstances,  going  to  impeach  the  fair- 
ness and  honesty  of  the  transaction.  The  Master  of  the  Rolls  admits, 
in  this  case,  if  an  executor  should  sell  a  term  for  an  under  value,  or  to 
one  who  has  notice  that  there  are  no  debts,  or  thftt  all  the  debts  are 
paid,  that  this  might  be  another  consideration.  This  case,  then,  does 
not  decide  that  such  circumstances  would  avoid  the  sale,  and  vacate  the 
purchaser's  title ;  there  were  no  such  ingredients  in  the  case,  and  a 
decisipn  of  the  point  was  unnecessary. 

In  Burling  yn.  Stonard^  (2  P,Wms.  150,)  a  sale  of  aresiduar^  or  general 
legacy  was  sustained ;  and  the  decision  in  Etcer  vs.  Corbet  affirmed. 

Mr.  Justice  Story  (2  Com.  Eg.  Juris.  §§  1128,  1129, 1130)  revi^ 
these  decisions,  and  approves  of  them. 
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We  shall,  however,  have  occasion  to  examine  this  laist  authority  more 
particularly  when  we  come  to  speak  of  the  obligation  of  the  purchaser 
to  see  to  the  application  of  the  purchase-money.  In  the  mean  time,  we 
shall  endeavor  to  show,  as  we  have  asserted,  that  some  cases  hold,  that 
the  executor  may  assign,  pledge,  mortgage,  or  sell,  in  payment  of  his 
own  debts ;  and  that  such  assignment,  pledge,  mortgage,  or  sale,  will 
confer  a  good  title  upon  the  assignee,  mortgagee,  pledgee,  or  purchaser, 
where  a  contrivance  to  commit  a  deva^taoii  is  not  shown; 

We  shall  merely  refer  to  these  authorities  by  name,  and  recite  their 
substance,  reserving  the  right,  if  need  be,  to  read  them  to  the  court. 

In  Nugent  vs.  Gifford^  (1  Atkynsy  463,)  it  is  decided,  that  where  an  exe- 
cutor assigns  over  a  mortgage  term  of  his  testator  to  A,  as  a  satisfactioB 
of  a  debt  due  to  A  from  the  executor,  that  this  is  a  good  alienation,  and 
A  shalf  have  the  benefit  of  it,  against  the  daughters  of  the  testator,  who 
were  creditors  under  a  marriage-settlement.  At  law,  an  executor  maj 
alien  the  effects  of  the  testator,  and  when  aliened^  no  creditor  can  follow 
them^  and  where  the  alienation  is  for  a  valuable  consideration,  this 
court  suffers  it,  as  well  as  at  law.  "  No  difference  in  this  court  between 
the  power  of  an  executor  to  dispose  of  equitable  and  legal  assets."  An 
assignment  by  an  executor  of  a  testator's  assets  to  a  person  who  has  a 
sum  of  money  bona  fide  due,  is  as  valuable  a  consideration  as  money  paid 
down." 

Mead  vs.  Lord  Orrery  (3  Atkynt  236)  supports  the  case  of  Nugt^t 
vs.  Giffordj  and  holds,  that  there  is  no  instance  of  .an  assignment  made 
by  an  executor,  for  a  valuable  consideration,  being  set  aside  in  a  Comt 
of  Chancery,  unless  it  has  been  done  collusively.  In  IVhaie  vs.  Sir 
Charles  Boothj  Lord  Mansfield  follows  Lord  Hardwick's  decision  in  Av- 
fluent  vs.  Griffordy  and  Mead  vs.  Lord  Orrery.  This  case  is  to  be  found 
in  a  note  to  Farr  vs.  Newman  et  at^  4  T.  It.  625.  This  latter  case 
holds,  that  the  property  of  testator  in  the  hands  of  an  executor  cannot 
be  levied  upon  by  an  individual  creditor  of  the  executor,  by  three  justices 
against  Buller,  J.,  who  held  that  they  might ;  but  neither  of  the  three 
foregoing  cases  is  overruled  or  shaken  by  Farr  vs.  Newman^  so  far  as  a 
voluntary  alienation  of  assets  by  the  executor  is  concerned.  ' 

There  are,  however,  cases  qualifying  and  limiting  the  doctrine  here 
laid  down:  the  first  is  Crane  vs.  Drake^  decided  in  1708,2  Fe/ncm,  615 ; 
Andrew  vs.  Wrigley^  decided  December  1, 1792, 4  Bro,  C.  R.  125 ;  HiA 
vs.  Simpsony  decided  by  Sir  William  Grant,  Master  of  the  Rolls,  in  1802, 
7  Veseyy  152 ;  Taylor  vs.  HawkinSy  8  Veseyy  209,  decidedby  Sir  William 
Grant,  in  1803 ;  McLeod  vs.  Drummondy  14  Vesey,  353,  decided  by  Sir 
William  Grant,  in  1807— Hsonfirmed,  upon  appeal,  by  Lord  C.  Eldon,  17 
Vesetfy  150,  in  1810 )  Kean  vs.  Eobert^y  4 Madd,  C.  R.  332, decidedby 
Sir  John  Leach,  Vice  Chancellor,  in  1819. 

This  latter  case  states  the  result  of  all  the  authorities  to  be,  that  a 
purchaser  is  not  bound  to  inquire  into  the  circumstances  of  testator^'a 
estate,  in  order  to  ascertain  whether  there  is  a  necessity  for  a  sale. 
That,  generally  speaking,  a  purchaser  does  not  become  *a  partji  to  a 
breach  of  trust,  or  devtutavit  by  an  executor,,  by  buying,  or  receiving  as 
a  pledge,  for  money  advanced  at  the  time,  assets,  whetlier  specifically 

given  by  the  will,  or  otherwise ;  because  this  sale,  or  pledge,  is  held  to 
e  mima  facie y  consistent  with  the  duty  of  an  executor ;  but  ih^lLfjgSfir 
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erally  speaking,  lie  does  become  party  to  a  breach  of  trust,  by  buying,  or 
receiving  in  pledge,  any  part  of  the  personal  assets,  not  for  money  ad-* 
vanced  at  the  time,  but  in  satisfaction  of  his  private  debt ;  because  this 
sale,  or  pledge,  is,  prima  facie,  inconsistent  with  the  duty  of  an  execu- 
tor." &oulherlan(d  vs.  Brush,,  7  Johns,  C,  R.  17,  decided  by  Chancellor 
Kent,  in  1823,  follows  Nugent  vs.  Giffordy  &c. ;  it  is,  however,  overruled 
by  Colt  vs.  LasnieTj  9  Catveriy  320,  which  follows  Kean  vs.  Roberts ;  and 
indeed  the  doctrine  of  this  latter  case  seems  to  be  sustained  by  Chan- 
cellor Kent  in  i*w/rf  vs.  Schieffelin^  7  Johns.  C.  R.  150. 

The  result  of  all  these  authorities  is  most  fully,  satisfactorily,  and 
ably  stated  by  Justice  Story,  in  the  !»/  Com.  Eq.  Juris.  §§  579,  SfciO,  and 
58 1 .  From  these  decisions  it  follows,  that  a  purchaser  is  not  bound  to 
see  to  the  application  of  the  purchase -money,  and  that  where  there  is 
no  fraud,  the  assets  cannot  be  followed  by  a  legatee  or  creditor. — 2 
S tor  1/^3  Eq.  Juris.  §§  1127  to  1132,  and  the  cases  there  cited. — Field  rs. 
Schieffelin,  7  Johns.  C  R.  150. 

And  it  also  follows,  from  the  foregoing  principles,  that  for  many 
purposes,  and  in  many  respects,  executors  are  to  be  considered,  by  third 
persons,  as  the  absolute  owners  of  testator's  personal  estate. — Grijfith 
vs.  Frazier^  3  Peters^  Con.  R.  93 ;  Bill  vs.  iSimpson^  7  Veseify  152 ;  1 
Story  Eq,  Juris.  §  579  ;  M^Leod  vs.  Drumm&nd^  ut  supra,  and  that  tho 
power  of  sale  is  incident  to  the  office  of  executor. — 7  Vesey,  152. 

It  may  be  safely  affirmed,  that  no  case  can  be  found,  where  property 
sold  by  an  executor  in  payment  of  a  testator's  debts  has  been  followed 
in  the  hands  of  a  purchaser.     Let  it  be  remembered,  that  the  greater 
portion  of  the  purchase-money  in  this  case,  was  paid  by  the  claimants 
in  demands  which  they  held  against  the  testator  or  his  estate,  and  that 
the  balance  was  advanced  in  cash  at  the  time  of  the  sale.     Here,  then, 
is  no  circumstance  from  which  fraud  or  collusion  can  be  inferred,  and 
consequently  there  is  no  excuse  or  reason  to  follow  the  assets.     But 
these  authorities  are  adduced  for  another  purpose,  viz :  to  show  that  at 
common  law  an  executor  had  the  power  of  disposition  over  the  assets 
of  his  testator,  in  any  manner  he  saw  proper  for  the  purposes  of  his 
trust,  and  to  show,  moreover,  unless  the  contrary  appears,  that  when  a 
purchaser  advances  his  money  for  property  of  the  testator,  at  the  time  of 
the  sale,  that  this  is  prima  facie  evidence  that  he  did  it  to  enable  the 
executor  to  carry  out  his  trust.     Now,  reasoning  a  posteriori^  does  it  not 
follow,  from  the  effect  of  these  decisions,  that  the  power  of  sale  is 
necessary  to  these  various  acts  }     Is  it  not  the  very  cause  which  leads 
to  such  effects  ?     Or,  setting  out  with  the  proposition,  that  '^  the  power 
of  sale  was  incident  to  the  office  of  executor,"  and  reasoning  a  priori^ 
would  not  the  consequences  of  all  these  decisions  follow,  viz:  that 
where  one  purchased  bona  fidcj  without  fraud  or  coilusion,  and  advanced 
his  money  when  the  purchase  was  ipade,  the  sale  conferred  a  good 
title,   and  the    purchaser   could   not  be,  deprived   of  his    property. 
This,  we  take  it,  is  the  law,  and  if  we  are  right,  his  Honor's  opinion  is 
not  supported  by  the  common  law,  but  is  in  direct  opposition  to  it. 
But,  on  the  other  hand,  it  must  be  confessed,  that  this  sale  was  made 
under  a  power,  and  it  is  contended  that  its  validity  depends  upon  a  '^ 
execution  of  that  power.     This  we  are  ready  to  concede ;  but  w< 
that  that  power  has  been  duly  executed,  amd  that  the  testator's  i 
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has  been  carried  out  in  the  Bale  made  to  the  plaintiffs  in  error.  But  it 
maybe  asked,  if  this  whole  question  depends  npon  the  construction  and 
execution  of  the  power,  wherefore  the  necessity  of  discussing,  at  such 
lent^th,  the  executor's  power  at  common  law  oyer  his  testator's  assets, 
and  the  consequences  resulting  from  that  power?  In  reply,  we -have 
only  to  say,  that  the  power  which  the  will  gives  the  executor  to  sell  is 
general ;  that  it  does  not  specify  the  mode  in  which  the  sale  is  to  be 
made,  and  that  his  Honor  must  cither  hold  that  the  statutes  of  the 
S^tate  do  specify  a  mode  in  which  such  sales  are  to  be  made,  and  th&t 
inasmuch  as  the  testator  lays  down  no  rule  for  his  executrix,  he  must 
be  presumed  to  have  intended,  that  she  should  adopt  and  carry  out  the 
rule  of  the  statute  in  relation  to  executor's  sales;  or  that  where  the 
statute  does  specify  a  mode,  the  testator  has  no  right  to  confer  a  power 
to  sell  in  any  other  mode. 

The  court  need  not  be  reminded,  that  we  have  already  shown  that  at 
common  law  no  mode  of  sale  is  specified,  and  we  now  deny  (and  shall 
attempt  to  prove  it  in  a  subsequent  part  of  this  argument)  that  there 
is  a  particular  mode  of  sale,  under  circumstances  like  the  present,  laid 
down  in  any  statute  of  the  State. 

We  shall  contend,  too,  that  when  the  power  Is  general,  and  there  is 
more  than  one  mode  of  executing  it,  the  donee  has  his  option  which  he 
will  take.     This  proposition  will  be  argued  first,  upon  uie  supposition 
that  the  law  does  not  specify  a  mode  of  sale,  under  circumstances  like 
the  present ;  and,  secondly,  that  the  law  does  specify  such  a  mode. 
If  it  shall  be  established  that  no  such  mode  is  specified,  the  discussion 
of  the  second  point  will  be  useless ;  and  it  th«n  becomes  a  matter  of 
some  consequence,  to  know  what  the  regulations  of  the  common  law 
are  upon  the  subject.     It  has  been  shown  that  there  are  none  at  com- 
mon law,  and  his  Honor  may  not  hope  to  find  shelter  and  protectioa 
there.     We  hope,  therefore,  that  the  materiality  of  the  discussion  is 
apparent.    Before  examining  the  rules  which  govern  in  the  construction 
and  execution  of  powers,  it  may  be  as  well  to  reply  to  a  point  to  which 
allusion  has  been  made,  thought,  in  justice  to  his  Honor,  it  must  be  said 
that  the  point  (vi^  :  as  to  the  right  of  the  testator  to  confer  a  power  to 
sell,  in  a  manner  contrary  to  that  which  the  statute  requires)  did  not 
enter  into  his  decision,  and  was  not  discussed  nor  insisted  upon  by  him. 
I  have  been  able  to  find  no  case  precisely  in  point,  but  there  are  caee^ 
strikingly  analogous,  and  which  bear  directly,  and  with  great  force,  upon 
the  question.     We  allude  to  those  cases  arising  under  the  statute  of 
frauds. — 2%  Char,  2.     This  statute  directs, '  that  all  devises  of  real 
estate  shall  be  attested  by  three  witnesses;  otherwise  they  shall  be 
utterly  void.     Now,  there  are  cases  which  hold,  that  ppwer  may  be 
conferred  upon  a  person,  to  convey  lands  bv  will,  attested  by   two 
witnesses ;  and  that  a  will,  conve^ng  lands,  ana  thus  attested,  would  \yt 
upheld  by  the  courts  as  a  good  execution  of  the  power,  notwithstanding 
the  statute. — 1  Suyden  on  Powers j  164. 

Having  disposed  of  this  preliminary  question,  we  are  now  prepared 

to  discuss  the  rules  which  govern  in  the  construction  and  execatiMi  of 

nowers ;  and  here  we  may  safely  lay  it  down  as  a  general  rule,  which 

ot  be  controverted  nor  denied,  that  naked  powers  are  to  be  strictly 
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construed. — 2  HarrUon^t  Digesiy  1734.  "  The  court,  also,  is  to  be 
governed  by  the  intention  of  parties  in  the  construction  of  powers. — 
Fomroy  ys  Partington^  3  T,  R.  665.  And  in  the  execution  of  powers, 
the  general  rule  of  law  is,  that  it  must  be  according  to  the  substantial 
intention  and  purpose  of  the  party  creating  the  power  ;  and  the  general 
intention  must  be  carried  into  effect,  though  it  should  defeat  a  particu- 
lar interest. — Jackson  vs.  Veeder^  11  Johns.  R,  171.  And  this  intention, 
according  to  BaUer  and  Ashurst^  Js,  in  Griffith  vs.  Harrison  et  aL  4  T.  R, 
749,  is  to  be  collected  from  the  words  of  the  will,  or  other  instrument, 
conferring  the  power,  according  to  the  ordinary  and  common  accepta- 
tion of  the  words,  and  not  according  to  any  legal  or  technical  expo- 
sition of  them." 

Now,  let  us  apply  these  plain  and  simple  rules  to  the  power  in 
question.     The  testator  directs  the  notes  and  accounts,  which  he  had  in 
hand  at  the  time  of  his  death,  to  be  applied  by  his  executors  to  the 
payment  of  his  debts  ;  and,  in  case  they  should  not  be  sufficient  for 
that  purpose,  then  he  directed  that  a  sufficient  portion  of  his  estate,  real 
or  personal,  as  his  executors  should  deem  advisable,  be  sold  for  the 
payment  of  his  debts.     The  principal  intention  here,  then,  was  the 
payment  of  debts ;  and,  in  order  to  carry  out  this  intention,  money 
would  be  necessary,  and  that  money  must  be  raised  fronji  one  of  two 
sources,  or  from  both.     The  executors,  under  this  power,  in  order  to 
carry  out  this  intention  of  the  testator,  were  compelled,  in  the  first 
instance,  to  apply  the  notes  and  accounts,  in  the  hands  of  the  testator 
at  his  death,  to  fiie  payment  of  his  debts ;  and,  if  these  had  satisfied 
his  debts,  the  executors  could  not  have  sold  tlie  property  under  the 
power  ;  and,  indeed,  they  could  not  have  disposed  of  property,  under 
this  power,  until  it  was  clearly  ascertained  that  the  notes  und  accounts 
were  insufficient  to  meet  the   demands  against  the  estate ;   but  the 
instant  this  deficiency  was  ascertained,  then  they  were  as  much  bound 
to  sell,  as  they  were,  in  the  first  instance,  to  apply  the  notes  and 
accounts  in  the  manner  directed  by  the  testator  ;  and,  in  this  case,  it 
was  clearly  established  that  the  executrix  did  not  undertake  to  sell 
until  the  contingency  had  happened,  upon  which  she  was  not  only 
authorized,  but  bound  to.  sell.     But  what  more  ^     The  testator  says. 
Sell — in  a  certain  event,  sell  my  property ;   sell  what  property  you 
please ;    I   leave  it  all  in    your  hands,   and  I  invest  you  with   full 
discretion.     I  do  not  require  you  to  sell  in  any  particular  manner.     If 
a  sale  becomes   necessary   for   the   payment   of  my  debts, .  I  invest 
you    with    full,    comprehensive,    general    authority    to    sell.      The 
power  1  give  you   is  as  unlimited,  general  and  broad  as  language 
can   make  it ;   and  yet,  strange   to  say,  his  Honor   holds  that   this 
general  power  to  sell,  restricted  to  no  particular  mode  of  sale  or  con- 
veyance, means  a  sale  at  public  outcry.     Such  a  conclusion  is  opposed 
by  every  principle  of  sound  construction,  and  is  directly  at  issue  with 
the  elementary  and  general  rules  of  law  upon  this  subject.     ^^  Where  a 
particular  instrument"    (flays  Sir  Edward  Sudden  in  his  JVentise  on 
PowerSy  260^  "is  required,  as  a  deed  or  will,  the  power  cannot  b 
legally  exercised  in  any  other  manner."     •     •     •     •     •     But  whei 
power  is  given  generally,  without  defining  the  mode  in  which  it  muf 
executed,  it  may  be  exeroised,  either  by  deed  or  will,  &c.    F 
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fifiauces  of  the  great  particularity  and  strictness  required  by  courts  in 
complying  with  the  particular  circumstances  which  the  grantor  of  the 
power  requires  in  its  execution,  see  Sugden  an  Powers^  264,  et  sequUvr. 

The  whole  doctrine  is  admirably  illustrated  and  expounded  by  Lord 
Mansfield  in  Darlington  vs.  Fulleny^  Cotoper  il.  260,  where  it  is  held, 
that  a  common  law  power  to  appoint  by  deed,  executed  in  the  presence 
of  two  witnesses,  is  ill  executed  by  will ;  otherwise  if  the  power  had 
been  to  appoint  by  any  writing  or  instrument  or  other  general  term.'' 
Wright  et  al.  vs.  Wakefard^  4  Taunt,  R.  213,  decides  that  a  power  to 
trustees  with  the  consent  of  the  cestui  que  trusty  testified  by  writing  un- 
der their  hands  and  seals,  attested  by  two  or  more  credible  witnesses,  to 
make  sale  of  lands,  is  not  well  pursued,  if  the  attestation  be  only  sealed 
and  delivered  in  the  presence  of  two  witnesses ;  and  that  an  attestation, 
added  after  many  ^ears,  witnessing  the  signing,  sealing  and  delivering 
at  the  time  of  malang  the  deed,  will  not  supply  the  defect,  by  Justice:) 
Heath,  Lawrence,  and  Chambre,  against  Sir  James  Mansfield,  Chief 
Justice. 

We  do  not  pretend  that  these  cases  are  directly  in  point ;  we  onlysaj 
that  they  are  analagous  to  the  present'case,  and  that  that  is  within  the 
rule,  which  they  establish.     Now,  if  Wright  had  directed  his  executrix 
to  make  a  private  sale,  and  she  had  sold  at  auction ;  according  to  these 
authorities,  that  would  have  been  a  bad  execution  of  the  power,  and  the 
sale,  being  contrary  to  the  power,  would  have  conferred  no  title ;  and  so, 
if  the  direction  had  been  to  sell  at  auction,  a  private  sale  would  not 
have  executed  the  power ;  and  if  he  had  directed  his  property  to  be 
advertised  fifteen  days,  and  then  sold  at  auction,  the  sale  at  aucti(Mi 
would  not  have  been  a  compliance  with  the  power  without  the  fifteen 
days'  advertisement,  and  would  have  conferred  no  title  upon  the  pur- 
chaser.    But  is  not  the  converse  of  the  proposition,  which  the  foregoing 
examples  have  been  given  to  illustrate,  equally  true  ?  and  does  it  not 
follow,  from  the  foregoing  authorities,  that  when  the  power  is  general,  as 
it  is  in  this  case,  and  there  are  more  modes  than  one  of  executing  it, 
that«  it  is  optional  with  the   donee  which  he  will  take  ?     Upon  the 
authority,  we  may  conclude,  that  the  sale  in  this  instance  was  a  valid 
execution  of  the  power,  and  conferred  a  good  title.     Hitherto  we  have 
discussed  this  question  upon  the  supposition,  that  the  statutes  did  not 
lay  down  a  rule  for  sales  made  by  executors.     We  shall  now  discuss  it 
upon  the  contrary  supposition  ;  and  we  think  we  shall  succeed  in  show- 
ing from  the  authorities,  that  his  Honor  is  altogether  wrong  in  assuming, 
that  when  the  law  lays  down  a  rule  for  the  expcution  of  an  instrument 
or  the  mode  for  the  performance  of  a  particular  act,  that  the  donee  of 
a  general  power  must,  in  the  execution  of  that  power^  when  the  instm* 
ment  conferring  it  is  silent  as  to  th-e  mode  in  or  the  instmment  by 
which  it  is  to  be  executed,  follow  the  rule  of  law.     And  liere  it  will  be 
necessary,  in  the  first  place,  to  advert  to  the  rule  laid  down  in  Jacksom 
vs.   Veeder^  viz :  that  the  execution  of  a  power  must  be  according  to  the 
substantial  intention  and  purpose  of  the  party  creating  the   power. 
^'  No  particular  solemnities  are  by  law  required  in  the  execution  of 
cowers;  it  rests  in  the  breast  of  the  person  creating  the  power  to  im- 

^c   such   ceremonies  as  he   may  think  proper.     A  power  vmj  be 

""rved  to  be  executed  by  a  simple  note  in  writing,  or  bj  will  uaat- 
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tested  or  attested  by  only  one  or  two  witnesses,  and  this,  although  the 
subject  over  which  it  rides  is  real  estate." — 1  Sugden  on  Foicers,  154. 

The  donee  may  be  directed  to  follow  the  rule  of  the  statute  of  frauds 
in  the  execution  of  a  power  ;  but  then  this  rule  must  be  arbitrarily  as- 
serted by  the  party  creating  the  power  (1  Sugden  on  JPowers^  155; 
Wilkes  vs.  Holmes^  9  Mod,  R,  485)  ;  and  this  requirement  may  be  either 
expressed  or  implied — expressed,  as  where  it  is  said  that  the  power  is  to  be 
executed  by  willTittested  by  two  witnesses ;  implied,  as  where  it  is  said 
that  a  power  is  to  be  executed  by  will,  or  by  will  duly  attested,  or  legally 
or  duly  and  legally  attested. — 1  Sugden  on  Powers,  297.  Accordingly, 
in  Paulson  vs.  iVellinglon^2  Peere  WilliamSj  533,  when  the  power  was  to 
be  executed  by  any  writing  duly  attested,  and  it  was  executed  by  deed, 
attested  by  one  witness,  the  Lord  Chancellor  held  it  to  be  a  valid  exe- 
cution of  the  power,  because  the  law  required  the  attestation  of  but  a 
single  witness. 

But,  querey  If  it  had  been  a  power  to  appoint  by  any  writing  sim- 
ply, and  the  words  duly  attested  had  not  been  added,  would  the  chan- 
cellor have  held  that  any  witness  was  necessary  to  a  valid  execution  of 
a  power  ? 
This  question  will  be  fully  answered  in  the  sequel. 
In  Saunders  vs.  Pranks,  2  Madd.  R.  418,  the  power  was  to  dispose 
of  a  lease-hold  estate  by  will,  "  duly  executed  ana  attested."  The  will 
of  the  donee  of  the  power  was  neither  signed,  sealed,  nor  attested  : 
held,  that  it  was  not  a  good  execution  of  the  power.  The  court  will 
here  notice  that  this  was  a  power  to  be  executed  in  a  specified  mode, 
to  wit,  by  will,  and  that  that  will  was  to  be  duly  executed  and  attest- 
ed. Another  case  cited  by  Sir  Ed.  Sugden,  is  that  of  Wilton  vs. 
Lancaster,  3  Russet,  108.  1  have  been  unable  to  procure  the  book,  and 
must  therefore  give  the  case  as  it  is  stated  in  the  text  of  the  Treatise 
on  Powers,  295.  This  was  a  case  where  customary  lands  were  vested 
in  a  trustee  for  such  persons  as  the  owner  by  any  deed  or  instrument  in 
writing,  or  by  his  last  will  and  testament  in  writing,  or  by  any  codicil, 
or  any  other  instrument  purporting  to  be  in  the  nature  of  such  last 
will,  &c.,  to  be  by  him  legally  executed,  should  appoint:  it  was  held 
that  a  codicil,  not  attested,  was  not  a  due  execution  of  the  power.  In 
this  case,  the  court  will  observe  that  the  instrument  by  which  the  pow- 
er is  to  be  executed  is  required  to  be  duly  executed ;  but  there  was  to 
the  execution  of  this  powor  by  any  other  than  a  legal  instrument,  a 
most  valid  and  controlling  objection,  which  does  not  seem  to  have  been 
noticed.  The  powe^>as  reserved  to  the  grantor  to  make  the  appoint- 
ment, and  he  could  not  have  reserved  the  power  to  make  such  an 
appointment  by  any  other  than  a  legal  instrument,  executed  with  all 
the  formalities  which  the  law  requires. — 1  Sugden  on  Powers,  156 ; 
Plabergham  vs.  Vincent,  2  Vesey^  Jr,  204. 

These  are  all  the  cases,  enumerated  by  Sir  Ed.  Sugden,  bearing  up- 
on the^  point  we  have  been  discussing ;  to  them  1  shall  take  the  liberty 
of  adding  that  of  Wilkes  vs.  Ilolmesy  Mod.  R.  485,  where  Lord  Hard- 
wick  decided,"  that  a  will  executed  by  two  witnesses  waa  not  a  valid  ex- 
ecution of  a  power  to  charge  lands  by  will  required  in  general  terms  ♦^ 
be  duly  executed."  The  decision  in  Jonesy%.  Cloigh,  2Vesey,  Jr.  * 
was  correct,  as  falling  within  the  principle  of  Habergham  vs. 
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There  the  power  to  appoint  was  reserved  to  the  grantor,  and  of  course 
he  could  not  reserve  the  power  to  appoint  by  any  other  than  an  instni- 
ment  executed  with  all  the  due  formalties  of  law. 

Now,  these  cases  do  not  seem  to  warrant  a  conclusion  which  Sir  Ed- 
ward Sugden  (Potrcri,  297)  has  drawn  from  them,  viz :  that  where  the 
power  is  to  be  executed  by  will,  such  a  will  as  the  statute  of  frauds  re- 
quires will  be  intended  by  the  court.  Upon  observing  the  foregoing 
cases,  it  will  be  perceived  that  in  every  single  instance,  where  an  in- 
strument has  been  set  aside  for  want  of  legal  formality,  the  deed, 
will  or  other  instrument  creating  the  power,  required  it  to  be  carried 
out  by  an  instrument  duly  or  legally  executed,  duly  or  legally  attested. 
In  fact,  in  all  these  cases  great  stress  is  laid  upon  these  words,  and  they 
seem  to  be  the  turning  point  in  the  cases.  Now,  we  are  aware,  that 
there  are  dicta  to  be  found,  which  do  sustain  Sir  Edward  Sugden's  view 
of  this  question,  but  they  are  mere  dicta ;  there  is  no  reported  cas^t 
where  the  point  has  come  directly  before  the  court  and  been  decided; 
and,  indeed,  these  dicta  seem  to  be  lo«6e,  and  to  violate  every  sound 
principle  of  construction. — See  note  7  by  Mr.  Jarmauy  1  vol,  Fowel  on 
iDeviseSy  66. 

But  we  may  concede  all  that  Sir  Edward  Sugden  claims  from  these 
decisions,  and  still    we  contend  that  his  Honor's  construction  of  the 
power  derives  no  authority  or  support  from  them ;  the  circumstances  of 
these  cases,  and  the  one  now  under  consideration,  are  essentially  differ^ 
ent  in  principle ;  in  the  foregoing  cases,  the  power,  in  every  instance, 
was  limited,  either  by  specifying  the  instrument  by  which  it  was  to  be 
executed,  or  where  it  was  conferred  to  be  executed  by  any  writing,  by 
requiring  that  writing  to  be  duly  executed,  &c.     Now,  this  is  a  gener- 
al power  to  sell;  it  does  not  say  that  the  sale  shall  be  made  in  any  par- 
ticular manner,  nor  does  it  say  that  it  shall  be  duly  made,  or  legally 
made.     Now,  here  is  a  real  distinction  between  the  cases  in  the  books 
and  the  one  before  the  court,  and  from  this  distinction  important  re- 
sults follow.      One  would  suppose,  from*  these  cases,  that  where  th^^ 
power  given  to  be  exercised,  without  specifying  the  mode  in  which  it 
was  to  be  exercised,  no  great  legal  formality  would  be  required  in 
the  execution  of  the  instrument,  carrying  it  into  effect,  inasmuch  a? 
the  intention  of  the  party  in  creating  the  power,  is  to  govern  in  its  ex- 
ecution, and  inasmuch  as  the  instrument,  carrying  out  the  power,  is  on- 
ly required  to  conform  to  the  formalities  of  the  law,  either  where  the 
party  has  so  expressed  himself,  or  where  he  has  used  general  expres- 
sions, or  terms  from  which  such  an  intention  h  necessarily  implied. 
But,  fortunately,  this  conclusion  does  not  rest  wholly  upon  inference, 
although  that  inference  is  strong,  and,  unquestionably,  it  has  the  sanc- 
tion of  some  great  names  to  support  it.     "  But  it  may  be  observed  that, 
if  a  will  or  writing,  purporting  to  be  a  will,  is  required  to  be  the  instru- 
ment by  which  the  power  is  to  bo  exercised,  without  saying  more,  :» 
will,  to  be  a  valid  exercise  of  the  power,  must  be  executed  as  a  proper 
will,  under  the  statute  (of   frauds)  ;  but  that  where  the  instniint^nt 
creating  the  power  is  silent  as  to  the  instrument  by  which  it  is  to  h*- 
exercised,  it  may,  as  it  seems,  be  executed  by  a  will  not  compljiiiC 
with  the  statute  of  frauds." — 1  Sugden  on  Powers^  157;   Thwu^tes   v:> 
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Dye,  2  Vernon^  80,  note.     Upon  all  the  foregoing  questions,  see  {note 
B)  11  Cokey  top  page,  474. 

This  queslion  has  been  discussed  upon  the  suppositicfti  that  the  statute 
of  the  State  prescribed  certain  formalities  to  be  observed  in  executors' 
sales,  and  we  have  endeavored  to  show  that  the  testator  had  a  right  to 
confer  a  power  upon  his  representative  to  make  a  sale  in  a  different  mode 
from  that  required,  and  that  he  had  exercised  that  right,  and  conferred 
such  a  power,  by  giving  his  executors  a  power  to  sell,  without  specify- 
ing the  mode  in  which  the  sale  should  be  made,  and  without  using  gene- 
ral expressions  in  his  will,  from  which  it  could  be  inferred,  that  he  intend- 
ed that  his  executors  should  adopt  and  follow  the  rule  of  the  statute,  in 
the  sale  to  be  made,  under  the  power  given  by  the  will. 

But  we  contend  that  there  is  no  statute  of  the  State  requiring  execu- 
tors (where  the  testator  empowers  them  to  sell)  to  make  their  sales  at 
public  auction  ;  and  before  examining  the  various  statutes  upon  the  sub- 
ject, we  will  only  premise,  that  his  Honor  decided,  and  we  think  rightly, 
that  where  the  will  corjferred  authority,  such  authority  dispensed  with  an 
order  from  the  Court  of  Ordinary  to  authorize  the  sale  ;  that  authority 
in  the  will  stood  in  the  place  of  such  an  order,  &c. 

Now,  in^the  opinion  delivered  below,  and  in  the  argument  of  counsel, 
great  stress  was  laid  upon  the  4th  section  of  the  act  of  1764,  {Prince^ 
223,)  which  is  in  these  words  :  *'  All  intended  sales  of  goods  and  chattels 
belonging  to  testators  and  intestates,  shall  be  published  in  two  or  more 
public  places  in  the  parish  (county)  where  such  effects  are  to  be  sold, 
and  in  the  gazette,  at  least  forty  days  before  such  intended  sale." 

Upon  this  act,  it  was  contended  that  every  sale  made  by  an  executor, 
or  administrator  of  personal  goods  or  chattels,  must  be  advertised  for 
forty  days,  as  herein  directed,  and  that  the  terms  goods  and  chattels,  in- 
cluded slaves ;  that  those  terms,  when  taken  in  their  most  extensive  sig- 
nification, generally  speaking,  do  include  slaves  will  not  be  denied ;  but 
that  they  do  include  slaves,  as  used  in  this  statute,  is  denied.     By  the 
construction  which  has  been  uniformly  placed  upon  this  act,  in  practice, 
those  terms  are  held  to  embrace  only  such  effects  as  are  commonly  de- 
nominated perishable  property,  in  contradistinction  to  slaves :  such,  for 
instance,  as  hogs,  horses,  sheep,  cattle,  household  and  kitchen  furniture, 
farming  utensils,  &c.     There  is  nothing  in  this  act,  or  any  other  that  I 
know  of,  that  requires  an  order  of  the  court  to  sell  such  effects,  and  in 
practice,  at  least,  they  are  usually  sold  after  forty  days'  notice,  not  at  tHe 
usual  place  of  holding  sales'  in  the  county  where  they  arc  sold,  but  at 
the  residence  of  the  testator  or  intestate.     But  can  slaves  be  disposed  of 
in  a  manner  so  summary,  where  a  sale  is  ordered  by  the  court  ?     Let 
us  see  if  we  have  no  act  relating  to  the  sale  of  slaves  ?    The  act  of 
the  twenty-first  of  December,  1829,  {Prince,  354,)  is  an  act  to  authorize 
"  the  inferior  courts  of  this  State,  when  sitting  for  ordinary  purposes,  to 
order  the  sale  of  any  slave  or  slaves  belonging  to  the  estates  of  testators 
or  intestates  or  wards."     We  shall  presently  see  how  the  provisions  of 
this  act,  which  seem  to  have  some  slight  bearing  upon  the  subject  under 
discussion,  coincide  with  the  act  of  1764.     The  enacting  clause  is  as 
follows  :  "  It  shall  and  may  be  lawful  for  the  inferior  courts  of  the  se^'" 
ral  counties  in  this  State,  when  sitting  for  ordinary  purposes,  to  order 
sale  of  any  slave  or  slaves,  belonging  to  the  estate  of  any  testator 
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testate  or  ward,  on  the  application  of  the  executor  or  executors,  admin- 
istrator, administrators,  or  administratrix,  guardian  or  guardians,  tchich 
shall  be  at  publift  auction,  and  on  the  first  Tuesday  in  the  month,  between 
the  usual  hours  of  sale,  at  the  place  of  public  sales  in  the  county,  where 
the  letters  testamentary  of  administration  or  guardianship  may  have  been 
granted,  giving  sixty  days^  notice  thereof  in  one  of  the  gazettes  of  this 
State,  and  at  the  door  of  the  court-house  of  the  county  where  guch 
sales  are  to  be  held,  when  it  is  made  fully  and  plainly  to  appear  that^  the 
same  ^11  be  for  the  benefit  of  the  heirs  and  creditors  of  such  estate,  or 
of  the  ward  of  such  guardian  or  guardians ;  provided,  that  a  notice  of 
such  application  for  leave  to  sell,  be  first  made  known  in  one  of  the  pub- 
lic gazettes  of  this  State,  at  least  four  months  before  any  order  absolute 
shall  be  made  thereupon." 

Well,  this  act  is  p^sed  to  regulate  the  sale  of  slaves,  and  if  there  is 
any  point  of  resemblance  between  its  provisions  and  those  of  the  act  of 
1764,  it  has  escaped  our  observation.     This  act  requires  a  sale  of  slaves 
to  be  advertised  sixty  days  in   the  gazette,  at  the  court-house  dooi 
of  the  county  where  letters  are  granted  ;  but  if  slaves  are  goods  and  chat- 
tels within  the  meaning  of  the  act  of  1764,  they  may  be  sold  after  beiog 
advertised  forty  days  in  the  gazette,  and  at  two  of  the  most  public  places 
in  the  county  where  they  are  sold.     This  act  requires  them  to  be  sold  at 
public  auction,  and  at  the  usual  place  of  public  sale  in  the  county.  The 
act  of  1764  does  not  require  sales  of  goods  and  chattels  to  he  so  made. 
From  these  and  other  points  of  difference  in  the  two  acts,  we  conclude 
that  they  relate  to  wholly  different  subjects  ;  and  as  the  act  of  1829  does 
profess  to  authorize  the  sale  of  slaves,  and  to  point  out  the  manner  in 
which  they  shall  be  sold — and  as  neither  the  terms  nor  spirit  of  the  act 
of  1764  embrace  or  allude  to  sales  of  slaves — we  conclude,  without  do- 
ing any  great  violence  to  the  known  and  ascertained  rules  of  construction, 
that  the  latter  act  has  nothing  to  do  with  the  sales  of  slaves  by  exf^cutors 
or  administrators.    And  if  the  act  of  1764  even  did  embrace  slaves  in  the 
general  terms,  goods  and  chattels,  they  have  been  taken  from  the  opera- 
tion of  those  terms  by  the  act  of  1829,  which  repeals  the  act  of  1764,  so 
far  as  it  relates  to  slaves. 

The  question  here  to  be  considered,  then,  arises  upon  the  act  of  1829, 
and  not  upon  the  act  of  1764.     We  have  seen,  that  at  common  law  an 
executor  is,  in  many  respects,  and  for  many  purposes,  to  be  considered 
by  third  persons  as  the  absolute  owner  of  the  personal  estate  of  bis  tes- 
tator ;  that  the  power  of  disposition  is  incident  to  his  office  ;  that  he  has 
a  right  to  sell,  pledge,  assign  or  mortgage  the  assets  of  his  testator,  for 
the  purposes  of  his  trust,  andithat  a  purchaser,  &c.,'&ofia  j?cfe,  who  ad- 
vanced his  money  at  the  time  of  such  sale,  pledge,  o^assigDnlent9  ac- 
quired a  good  title  to  the  assets  so  sold,  pledged,  or  assigned ;  that  he 
was  not  bound  to  see  to  the  application  of  the  purchase-money ;  and  that 
unless  fraud  or  collusion  with  the  executor  was  shown,  a  residoaiy  or 
specific  legatee,  or  co-creditor,  or  co-executor,  could  not  foiled  the  assets 
into  his  hands.  Now,  how  does  the  act  affect  these  provisions  of  the  com- 
mon law  ?     Does  it  repeal  them  in  totOj  or  in  part  only  ?     Does  it  only 
curtail  these  powers,  or  does  it  destroy  them  altogether  ?     We  answer, 

t  it  does  most  undoubtedly  repeal  the  general  power  of  disposition 
'  it  to  the  office  ;  that  it  takes  from  the  executor  the  power  viiich 
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he  had  of  disposing  of  specific  legacies  ;  that,  in  all  cases  where  the  will 
does  not  direct  a  sale,  or  confer  such  power  upon  the  executor,  he  must, 
under  this  act,  apply  to  the  court  for  its  order  and  direction.  When  a 
necessity  is  shown  to  the  court  for  the  sale  of  a  specific  legacy,  the  court 
must  order  the  sale,  in  order  to  confer  a  valid  title  upon  the  purchaser, 
unless  the  will  directs  a  sale.  It  also  takes  away  the  power  of  pledging, 
mortgaging,  or  assigning  the  assets,  unless  the  will  so  directs,  either  in 
express  terms,  or  by  the  use  of  such  general  terms  as  will  warrant  the 
conclusion  that  such  was  the  testator's  intention. 

But  does  it  follow  from  these  alterations  in  the  common  law,  that  a 
statute  passed  to  limit  the  large  powers  of  executors  takes  away  from 
testators  the  right  of  conferring  upon  their  executors  the  same  powers^ 
which  the  statute  confers  upon  the  court  where  the  will  is  silent  upon 
that  subject  ?  Does  the  statute  deprive  them  of  the  right  of  conferring 
upon  their  representatives,  when  they  see  proper  to  do  so,  the  large  and 
ample  powers  they  had  at  common  law?  Upon  the  principles  we  have 
heretofore  been  discussing,  it  does  not:  nay,  more,  the  very  oath  which 
an  executor  is  obliged  to  take  upon  entering  on  his  duties,  makes  the 
will  his  law,  and  compels  him  to  look  to  it  for  his  direction,  and  not  to 
the  court,  nor  to  the  statutes.  This  shows  that  he  derives  his  authority 
from  that  instrument,  and  not  from  the  court ;  and  we  respectfully  contend, 
that  it  is  only  in  cases  where  the  will  has  failed  to  confer  sufficient  autho- 
rity upon  him  to  enable  him  to  carry  out  his  trust,  and  administer  the 
estate,  that  he  is  bound  to  ask  directions  from  the  couit,  and  that  the 
court  has  a  right  to  interfere.  But  what  is  the  fact  in  this  case  ?  Is  the 
power  of  sale  lefl  in  the  hands  of  the  court  by  this  will,  or  is  it  taken 
from  the  court,  and  placed  in  the  hands  of  the  executor  ?  The  third  item 
of  the  will  gives  this  power  to  the  executor,  and  it  confers  it  in  general 
and  unlimitted  terms,  as  we  have  seen ;  there  is  nothing  in  it  requiring 
the  formalities  and  requisites  of  the  act  of  1829  to  be  observed,  in  the 
sales  it  orders  ;  the  case  does  not  therefore  fall  within  the  provisions  of 
the  statute,  and  the  t6rms  of  the  act  only  require  such  sales  as  the 
court  has  a  right  to  order  and  does  order,  to  be  advertised  and  made  at 
public  auction :  this  we  think  is  altogether  clear  from  the  words  of  the 
statute.  Let  us  see  what  those  words  are  :  ^'  It  shall,  and  may  be  law- 
ful for  the  inferior  courts  of  this  State,  &c.,  to  order  the  sale  of  any  slave 
or  slaves,  belonging  to  the  estate  of  any  testator,  &c.,  upon  the  applica- 
tion of  the  executor,  &c.,  which  shall  be  at  public  auction,"  &c. 

What  shall  be  at  public  auction  }  Why,  the  sale.  But  what  sale  ? 
The  sale  which  the  testator  orders,  or  that  which  the  court  orders  ?  Now, 
to  what  does  the  pronoun,  which^  refer  in  the  above  statute  }  Most  un- 
doubtedly to  the  sale  mentioned  in  the  preceding  part  of  the  act.  And 
what  sale  is  that }  Why,  the  sale  ordered  by  the  court ;  there  is  no  other 
mentioned,  alluded  to,  or  embraced,  in  the  terms  or  spirit  of  the  statute. 
But  wl^t  did  the  testator  intend  by  conferring  upon  his  executrix  autho- 
rity tc^ell }  Did  he  mean  that  the  court  should  exercise  the  power  con- 
currently with  her  ?  If  so,  where  was  the  necessity  for  such  direction  in 
the  will,  since  the  court  would  have  exercised  the  power,  if  the  will  had 
been  silent  upon  the  subject  ?  Or,  why  did  he  not  vest  the  authority 
in  terms  of  the  statute,  if  he  intended  that  his  representative  sho^ 
make  that  her  rule,  or  use  such  general  terms  as  would   have 
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ranted  the  inference,  that  he  intended  that  the  provisions  of  thflhstatute 
should  be  carried  out  in  the  sales  he  ordered  his  executors  to  make  ? 
We  say  that  he  fnust  be  presumed  to  have  known  the  law,  in  the  act  of 
executing  his  will,  and  that  the  third  item  of  that  will  has  a  meaning  and 
signification  to  our  minds  very  different  from  that  which  is  conveyed  to 
his  Honor's.  We  think  that  he  meant  to  divest  the  Court  of  Ordinary  of 
all  the  jurisdiction  it  would  have  had  over  the  sale  of  his  property  if  be 
had  given  no  direction  upon  the  subject.  The  authority  he  conferred 
was  general,  and  it  was  ample  for  every  purpose. 

Now,  suppose  that  the  law,  conferring  this  power  upon  the  court,  bad 
not  restricted  its  exercise,  by  designating  tbe  mode  in  which  it  was  to  be 
exercised — had  merely  given  the  court  power  in  general  terms  to  order 
the  sales  of  the  property  of  deceased  persons  ?  Would  it  be  contended, 
for  one  single  moment,  that  the  court  could  not  order  tbe  sale  in  any 
manner  that  it  might  deem  best  ?  We  think  not.  Then  why,  when  such 
enlarged  power  is  conferred  by  the  will  upon  the  executor,  is  it  contended 
that  he  must  be  restricted  to  a  particular  mode  in  its  exercise  ?  There  is 
no  difference  between  the  cases.  In  the  one  instance,  the  statate  is  hij 
law,  and  in  the  other  the  will :  the  authority  of  the  statute  is  not  one 
whit  more  binding  than  that  of  the  will.  If  the  sale  had  been  at  public 
outcry,  the  gentlemen  might  have  contended,  with  just  as  much  propriety, 
that  under  the  power  in  the  will,  it  should  have  been  private,  in  order  to 
confer  a  good  title  upon  the  purchaser.  Here  is  a  general  power  to  sell, 
and  these  general  terms  include  both  private  and  public  sales.  Now, 
having  shown  that  this  case  is  taken  from  the  operation  of  the  statute  by 
the  clause  in  the  will,  we  might  have  closed  this  argument,  but  for  tbe 
fact  that  his  Honor's  decision  makes  one  other  very  important  concession 
to  the  rights  of  the  plaintiffs  in  error. 

His  Honor  admits  that  the  will  dispenses  with  an  order  from  the  court ; 
that  it  is  the  executor's  authority  to  sell ;  that  this  authocity  stands  in 
the  place  of  the  order ;  and  we  maintain,  that  where  the  authoiity  to  sell 
is  clear,  the  purchaser  is  not  affected  by  any  irregularity  in  the  sale,  and 
such  irregularity  cannot  be  collaterally  inquired  into  in  a  suit  with  a 
stranger. — Perkins  vs.  Fairfield^  1 1  Mass.  R.  227  ;  nompson  vs.  TomHt^ 
2  Peters  J  S.  G.  R,  157.  And  now  this  argument  is  closed ;  and  in  closing 
it,  we  can  but  lament  that  his  Honor's  decision  is  inconsistent  in  its  parts. 
From  a  view  of  all  the  points,  we  think  that  his  Honor  erred  in  ruling  out 
the  bill  of  sale. 

By  the  Court — Nisbet,  Judge. 

The  facts  in  this  case  are  as  follows :  James  H.  Wright  departed  this 
life,  testate,  leaving  his  wife,  Elizabeth  Wright,  and  two  other  persons, 
his  executors;  Mrs.  Wright  alone  qualified.  The  testator  in  his  will 
directed  that  his  notes  and  accounts  be  applied  to  the  payment  of  his 
debts,  and  should  they  prove  insufficient,  he  declares  it  to  be  lb  will 
and  desire,  ''  that  a  sufficient  portion  of  my  estate,  real  or  personal,  as 
my  executors  shall  deem  most  advisable,  be  sold  to  pay  my  debts."  The 
notes  and  accounts  proving  insufficient  to  pay  the  debts  of  the  testator, 
she  sold  a  parcel  of  the  negroes  at  private  sale  to  Bond  and  Murdock,  to 
T»ftv  hifl  debts. 
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According  to  the  testimony,  Bond  and  Murdock  were  creditors  of  the 
estate,*to  half  the  amount  of  the  purchase-money,  which  was  allowed 
them  ;  the  other  moiety  they  paid  in  cash.  The  executrix  executed  to 
them  her  bill  of  sale  for  the  negroes.  It  is  not  shown,  by  the  record,  that 
the  sale  was  on  any  account  fraudulent ;  no  collusion  or  covin  is  estab- 
lished. William  Zeigler,  the  defendant  in  error,  being  also  a  creditor  of 
the  estate  of  James  H.  Wright,  deceased,  having  reduced  his  claim  to 
judgment  against  the  executrix,  caused  a  levy  to  be  made  upon  the 
negroes  so  sold,  as  aforesaid,  in  the  hands  of  Bond  and  Murdock,  the  pur- 
chasers, as  the  property  of  the  estate.  Bond  and  Murdock  interposed  a 
claim.  Upon  the  trial  of  the  claim,  it  was  conceded  that  the  estate  was 
largely  in  debt,  and  that  the  notes  and  accounts  were  wholly  insufficient 
to  pay  the  debts.  In  support  of  their  title,  the  claimants  tendered  the 
bill  of  sale  of  the  executrix  for  the  nfegroes  sold  to  them,  and  now. in 
controversy,  to  which  the  counsel  for  plaintiffs  in  execution  excepted, 
upon  the  ground  that  it  appeared,  upon  the  testimony,  that  the  sale  of 
said  property  had  been  made  by  the  executrix  privately,  and  without 
the  statutory  notice.  The  exception  thus  taken  was  sustained  by  the 
court,  and  the  bill  of  sale  fCpelled,  on  the  ground  that  the  executrix  had 
Qo  authority  to  sell  at  private  sale,  and  that  no  title  could  vest  in  a  pur- 
cliaser,  except  after  advertisement  and  upon  public  sale.  To  this  judgment 
of  the  court  below,  the  plaintiffs  in  error  except,  alleging  that  it  is  contrary 
to  law;  that  the  executrix  had  authority,  under  the  will,  to  sell  at  public 
or  private  sale  ;  and  that,  therefore,  the  title  of  the  purchasers  is  good. 

it  was  not  exactly  regular  to  attack  this  title  thus  collaterally  ;  it  was 
competent  for  the  creditors,  in  a  different  form  of  proceeding,  to  have 
made  a  direct  issue  upon  its  validity.  But  waiving  this  point,  we  adjust 
ourselves  to  the  consideration  of  the  questions  made  in  the  assignment. 
They  are  of  great  practical  importance  in  this  community ;  questions  upon 
which  executors  and  guardians,  very  generally,  no  doubt,  are  wilting  to 
receive  the  instructions  of  this  colirt.  The  main  question  made  in  this 
case,  is  this :  do  the  purchasers  acquire  a  good  title  to  the  property,  as 
against  the  creditors  of  James  H.  Wright,  deceased  ?  This  question  de- 
pends altogether  upon  the  previous  question,  viz  :  had  the  executrix  the 
power,  under  the  will  of  her  testator,  and  by  the  laws  of  Georgia,  to  sell, 
as  she  did  sell,  at  private  sale  ? 

It  is  proper  to  remark,  that  the  learned  counsel  for'  the  defendants  in 
error,  admitted  in  argument  the  power  and  right  of  the  executrix  to  sell, 
contending,  however,  that  she  could  not  sell  at  private  sale,  but  must  sell 
at  public  sale,  and  in  the  manner  pointed  out  by  the  acts  of  our  own  Le- 
gislature. This  admission  narrows  somewhat  the  inquiry ;  yet,  to  a  fair 
elucidation  of  the  points  in  controversy,  we  find  it  necessary,  briefly  and 
rapidly,  to  review  the  common  law  doctrine,  as  to  the  power  of  an  exe- 
cutor over  the  estate  of  his  testator,  and  as  to  the  rights  of  purchasers 
setting  up  title  under  an  executor.  In  England,  it  is  a  general  rule, 
that  an  executor  has  an  absolute  power  of  disposal  over  the  whole  per- 
sonal estate  of  the  testator.  The  realty  descends  there  to  the  heir ;  and 
as  real  and  personal  estates  are  by  statute  upon  the  same  footing  here, 
we  might  say  that  this  power  extends  in  Georgia  to  lands. 

Another  general  rule  of  the  common  law  is,  that  the  effects  cannot  be 
followed  in  the  bands  of  purchasers  by  creditors  or  legatees ;  nor 
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they  required,  before  buying,  to  look  into  the  accounts  of  the  executor, 
to  ascertain  that  he  is  faithfully  administering  his  trust ;  the  law  pre- 
sumes this,  in  his  favor.  Nor  are  purchasers  required  to  see  tp  the 
proper  application  of  the  purchase-money :  in  the  language  of  Lord  Thur- 
low,  in  Scott  vs.  Tyler^  "  What  becomes  of  the  price,  is  no  concern  to 
them."  These  are  general  rules  of  the  common  law,  and  are  founded  in 
the  most  obvious  expediency  ;  indeed,  in  the  most  manifest  justice  to  the 
trustee,  his  cestui  que  trust  and  the  alienee.  Wit^iout  such  a  power  of  dis- 
position, an  executor  could  not  execute  the  trust  devolved  upon  him,  and 
therefore  no  one  would  be  found  to  fill  fiduciary  situations.  The  depart- 
ed would  in  vain  have  left  wills,  for  nobody  would  execute  them.  With- 
out svich  immunity'  to  purchasers,  no  one  would  deal  with  an  executor. — 
Williams'  Exrs,  671-676,  sec.  Am.  ed. ;  4  Term,  R,  625;  1  Atk.  463  ; 
1.  Cox  R.  145;  2  JXck.  R.  725;  2  Story's  Eq,  sec.  1128-1130;  7 
Johns,  Ch.  R.  150 ;  3  Atk,  235  ;  2  Vesey  R.  269 ;  2  Vesey  R.  466. 

These  are  general  rules,  and  are  not  without  exceptions.  Exceptions 
to  the  general  power  of  an  executor  to  dispose  of  the  estate  of  his  testa- 
tor, will  be  found  in  those  cases  only  where  collusion  exists  between  the 
representative  and  the  purchaser.  That  an  extcutor  may  waste  the  trust 
estate,  is  not  sufficient  to  invalidate  the  sale  ;  it  must  further  appear  that 
the  purchaser  participated  in  the  devastavit.  Fraud  ana  covin  will  vitiate 
any  transaction  ;  and  if  the  purchaser  concerts  with  an  executor,  by  obtain- 
ing the  testator's  effects  at  a  nominal  Value,  or  at  a  fraudulent  undervalue, 
or  by  applying  the  value  to  the  purchase  of  other  effects  for  the  behoof 
of  the  executor ;  or  if  he  knows,  that,  from  the  face  of  the  transaction, 
the  executor  is  applying  the  assets  to  the  payment  of  his  own  debts ;  in 
all  such  casesf  and  all  others  falling  within  the  reason  of  these,  not  only 
will  the  executor  be  liable  over  for  a  devastavitj  but  the  purchaser  buys 
at  his  peril — gets  no  title,  and  holds  the  property  encumbered  with  the 
trust. — See  the  whole  doctrine  reviewed  by  Chancellor  Kent  in  Field  vs. 
Schieffelinj  7  Johns,  Ch,  R,  150.  It  is,  as  I  have  already  stated,  not  ne- 
cessary, in  general,  that  the  purchaser  should  look  to  the  application  of 
the  purchase-money  ;  where,  however,  a  trust  is  created  for  the  payment 
of  specific  debls^  or  for  a  special  object,  the  purchaser  is  bound  to  look  to 
the  application  of  the  purchase-money.— 5/ory'«  Eq,  sec.  1127-1130; 
3  Masonj  218. 

Now,  as  in  this  case  there  was  no  fraud,  or  collusion,  or  covin,  be- 
tween the  executrix  and  the  purchasers,  according  to  these  general  com- 
mon law  principles,  they  acquired  a  good  title. 

The  power  to  sell  is  an  incident  to  the  office  of  an  executor,  withoat 
directions  to  that  effect  in  the  will ;  if  the  will  authorizes  or  directs  a 
sale,  afortioriy  he  is  empowered  to  sell :  indeed,  he  has  no  discretion  ;  he 
is  bound  to  sell.  The  will  is  the  law  of  the  trust,  and  the  measure  of 
his  obligations.  He  may  not  depart  from  its  requirements,  unless,  indeed, 
they  be  in  violation  of  the  laws  of  the  State.  Whatever  title  the  testa- 
tor himself  has  to  his  effects,  his  executor  under  a  power  in  the  will  may 
convey.  These  are  principles  so  familiar,  that  I  deem  it  useless  to  cite 
authorities  to  them.  By  the  will  of  Mr.  Wright,  his  executors  arc  ex- 
pressly authorized  to  sell  his  real  or  personal  estate,  "  as  they  may  deem 
^t  expedient,"  to  pay  his  debts,  upon  the  conUngency'that  his  notes  and 
mts  would  not  be  sufficient  to  pay  them  ;  that  contingency  oceuiped, 
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and  in  pursuance  of  the  will,  a  Dumber  of  the  negroes  were  sold.    Now, 
unless  that  sale  was  void  for  some  cause  growing  out  of  the  statute  laws 
of  Georgia,  the  purchasers,  beyond  all  controversy,  acquired  to  them  the 
same  title  which  the  testator  had,  and  a  title,  too,  good  against  his  own 
creditors.     The  conclusion  of  the  law  is,  that  the  executor  will  apply  the 
proceeds  of  the  sale,  boTia  fide^  to  the  extinguishment  of  the  debts,  and 
there  is  no  equity  in  the  creditor's  receiving  the  price,  and  then  also 
appropriating  the  property.     The  purchasers  were  themselves  creditors, 
to  the  extent  of  one-half  the  purchase-money ;  the  extinguishment  of 
their  debts  was  a  valuable  consideration.    They  had  as  much  right  to  be 
paid  as  other  creditors,  and  stand  before  this  court  upon  the  same  footing 
to  the  extent  of  their  claims  against  the  estate  with  the  plaintifiis  in  ex- 
ecution.    As  to  the  other  moiety  of  the  purchase-money,  they  having 
paid  that   in  cash,  occupy  the  ground  of  bona  fide  purchasers.     It  is 
not  a  sufficient  answer  to  all  this,  to  say,  as  was  said  by  counsel  for  the 
defendants  in  error,  that  the  estate  was  wasted ;  that  these  purchasers 
were  favored  as  creditors  contrary  to  law  ;  that  the  estate  was  insolvent, 
and  the  debts  ought  to  have  been  paid  according  to  the  grade  established 
by  statute.     It  is  no  answer  to  say,  that  the  recognition  of  this  sale  is  a 
practical  abolition  of  the  law,  which  designates  the  order  in  which  the 
debts  of  an  insolvent  estate  are  to  be  paid.     The  reply  to  reasoning  of 
this  kind,  is  this :  If  the  executrix  has  mismanaged  the  estate,  she  is 
liable  personally  for  the  devastavit.   Farther,  if  the  creditors  were  appre- 
hensive that  the  estate  would  prove  insolvent,  and  knew  that  the  execu- 
trix was  mismanaging  it,  equity  stood  ready  to  furnish  them  with  a  pro- 
cess to  compel  her  to  administer  the  trust  according  to  law.     If  it  is  still 
urged,  as  it  was  urged,  that  this  is  a  hard  case,  then  we  reply,  the  general 
rules  of  the  law  cannot  give  way  to  the  imaginary  or  real  hardships  of 
particular  cases ;  the  safety  of  all  rights  depends  upon  the  unrelenting 
universality  of  the  laws  which  protect  them. 

But,  conceding  the  power  and  the  obligation  in  this  case  to  sell,  it  is 
contended,  that,  inasmuch  as  the  will  is  silent  as'  to  the  manner  of  the 
sale,  it  was  the  duty  of  the  executrix  to  have  sold  in  the  manner  pointed 
out  by  the  laws  of  Georgia,  regulating  the  sale  of  slaves  by  executors  ; 
not  having  sold  according  to  this  manner,  the  sale  is  therefore  void.  It  is, 
to  be  more  definite,  contended,  that  the  executrix  should  first  have  ap- 
plied to  the  Court  of  Ordinary,  and  obtained  an  order  for  the  sale  of  these 
negroes ;  that  the  sale  should  have  been  at  public  auction,  on  the  first 
Tuesday  in  the  month,  at  the  place  of  public  sales,  in  the  county  where 
the  letters  testamentary  were  granted  ;  having  given  sixty  days'  notice 
thereof  in  one  of  the  gazettes  of  this  State,  and  at  the  door  of  the  court- 
house, in  the  county  where  the  sale  was  intended  to  be  held.  These  are 
substantially  the  requirements  of  the  act  of  21st  December,  1829. — 
J^rince,  254.  The  defendants  in  error  also  rest  their  case  upon  the  act  of 
February  29th,  1764,  which  requires  "  all  intended  sales  of  goods  and  chat- 
tels belonging  to  testators  or  intestates,  to  be  published  in  two  or  more 
public  places  in  the  parish  where  such  eflects  are  to  be  sold,  and  in  the  ga- 
zette at  least  forty  days  before  the  day  of  such  intended  sale. — Pnnce^ 
223.  ,    .. 

We  are  of  opinion  that  the  act  of  1764,  for  reasons  which  we  «' 
presently  give,  has  no  relevancy  to  this  case  ;  and  the  first  r< 
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make  upon  the  act  of  1829  is  this :  it  was  intended  to  apply  only  to 
cases  where  the  will  gave  no  instructions  whatever  as  to  the  sale  of  pro- 
perty. The  Court  of  Ordinary  is  authorized  to  grant  an  order  for  sale, 
upon  the  application  of  the  executor.  What  need,  it  may  be  asked,  of 
such  an  application,  if  the  testator  has  himself  directed  a  sale  ?  Would 
the  order  in  such  a  case  be  any  greater  protection  to  the  executor  than 
the  will  itself?  Certainly  not ;  it  would  be  an  act  wholly  supereroga- 
tory. Suppose  that  the  will  directs  a  sale  for  a  certain  purpose,  and  in 
a  certain  way,  and  the  Ordinary,  upon  the  application  of  the  executori 
should  order  a  sale  for  a  different  object,  and  in  a  different  manner; 
would  that  order  be  a  protection  to  the  executor  ?  Unquestionably  not. 
If  the  will  speaks  at  all,  its  language  is  both  a  protection  and  a  mandate 
to  him.  The  power  of  the  Ordinary  can  in  no  case  relieve  the  executor 
from  his  liability  as  trustee,  or  shelter  him  from  the  consequences  of  a  de- 
vastavit. The  most  that  can  be  said  of  these  orders  of  the  Ordinary  is,  that 
they  are  wisely  precautionary — designed  to  protect  the  interests  of  or- 
phans, legatees  and  distributees,  and  are  only  prima  facie  evidence  of  a 
faithful  administration  of  their  trust^.in  favor  of  executors,  administrators 
and  guardians.  He  who  believes  that  an  order  of  the  ordinary  will  pro- 
tect him  from  liability  as  a  trustee,  will  do  well  to  vrake  up  at  once  from 
so  flattering  and  false  a  delusion.  The  will  of  a  testator,  although  a  com- 
plete protection  for  any  act  which  it  legally  authorizes,  is  not  itself  by  any 
means  a  protection  against  unfaithfulness  or  negligence  in  the  manner  of 
doing  it. — But,  to  return:  What  necessity  is  there,  we  inquire  again, 
under  these  views  of  the  subject,  for  an  order  to  sell  negroes,  when  the 
will  directs  a  sale  ?  Our  conclusion  is,  that  the  act  referred  to  never 
was  intended  to  operate  in  any  such  case. 

The  Legislature  never  intended  to  interfere  with  the  right  of  the 
citizen  to  direct  the  manner  in  which  hi^  estate  should  be  administered ; 
a  right  as  sacred  and  as  necessary  as  the  right  of  testamentary  disposition 
itself.  They  only  intended  to  authorize  a  sale,  in  cases  where  the  will, 
making  a  general  disposition  of  the  estate,  is  silent  as  to  sales.  C-ases  do 
often  occur,  where  such  sales  would  benefit  the  heirs  and  creditors,  with- 
out interfering  with  the  dispositions  of  the  testator.  These  comments  on 
the  act  of  1829  are  made  to  introduce  the  following  remarks,  to  wit :  in 
our  opinion,  the  will  of  Mr.  Wright  does  not  alone  direct  the  sale  of  his 
negroes,  but,  by  necessary  legal  construction,  also  directs  the  manner  of 
the  sale  ;  and  if  it  does,  then  the  provisions  of  the  act  of  1829  do  not 
apply  to  it.  There  are  two  ways  of  selling ;  two  modes,  public  and  pri- 
vate. We  say  nothing  of  degrees  of  publicity  and  privacy.  Legally,  and 
in  the  view  of  common  sense,  these  are  the  modes  of  effecting  a  sale. 
Now,  because  the  testator  did  not  specify  the  one-  or  the  other,  he  meant 
to  leave  it  to  the  discretion  of  his  executors,  to  adopt  the  one  or  the  other, 
according  as  they  might  believe  the  one  or  the  other  would  best  promote 
the  interests  of  his  estate.  And  when  the  executor  has  elected,  that  is 
the  mode  which  the  testator  meant.  In  other  words,  the  discretion 
placed  in  the  hands  of  the  executor  is  part  of  the  meaning  and  intent  of 
the  will,  and  it  is  not  competent  to  strain  the  construction  of  a  statute,  to 
control  the  intent  of  the  testator.  Such  a  construction  of  this  will  is  sns- 
^  by  authority,  and  is  in  accordance  with  reason.  In  cases  where  a 
conferred,  and  the  manner  of  executing  it  is  not  prescribed,  and 
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there  are  more  ways  than  one  of  enacting  it,  the  appointee  is  left  to  his 
discretion  as  to  the  manner. — 4  KenVs  Com.  331 ;  Sugden  on  Powers^  201 . 
There  are  good  reasons  for  such  a  rule  of  construction.     The  testator 
is  presumed  to  have  left  the  mode  of  the  sale  undetermined,  because  he 
could  not  foresee  whether,  in  the  event  it  should  become  necessary  to 
sell  his  lands  or   negroes  to  pay  his  debts,  it  would  be   more   to  the 
interest  of  the  estate  to  sell  at  public  or  private  sale.     In  some  conditions 
of  the  estate,  and  in  some  states  of  the  market,  a  private  sale  might  be 
most  judicious  ;  at  others,  a  public  sale.     It  might  not  be  the  interest  of 
the  estate  to  sell  the  negroes  in  one,  and  only  one,  county,  as  the  statute 
directs.     It  might  be  to  the  interest  of  the  estate,  with  a  view  to  a  better 
price,  to  take  the  negroes  out  of  ttte  Slate  to  a  better  market.     Con- 
siderations of  this  kind  might,  and  in  this  case,  doubtless,  did,   enter 
into  the  mind  of  the  testator,  and,  therefore,  all  these  things  are  left  to  the 
discretion  of  his  chosen  fiduciary  agent.     It  is  a  personal  trust,  both  the 
sale  and  the  discretion  as  to  the  manner,  with  which  the  Court  of  Ordi- 
nary has  no  right  to  interfere.     Again :  if  the  testator  intended  his  execu- 
tors to  be  subject  to  the  ordinary,  under  the  act  of  1829,  why  make  any 
provision  at  all,  as  to  the  sale  of  his  negroes  ?     The  power  to  sell  would 
have  existed  without  any  authority  under  the  will.     The  discretion, 
therefore,  as  to  the  manner,  we  think,  was  intentionally  devolved,  in  this 
case,  upon  the  executors,  and  the  will  having  thus  regulated  the  manner  of 
the  sale,  this  is  not  one  of  the  cases  contemplated  by  the  act  of  1829. 
This  ace,  moreover,  does  not  declare  that  no  sale  of  negroes  by  an 
executor  shall  be  made,  unless  according  to  its  provisions ;  it  is  not  in- 
hibitory.    It  makes  it  lawful  for  the  Court  of  Ordinary,  on  the  application 
of  the  executor y  to  grant  an  order  for  sale,  if  it  is  made  plainly  and  fully  to 
appear,  that  the  same  will  be  for  the  benefit  of  the  heirs  and  creditors. 
Upon  such  application  being  made^  the  court  may,  or  may  not,  take,  with 
the  executor,  the  responsibility  of  a  sale,  and  extend  to  him  the  benefit, 
legal  and  moral,  of  the  pfima  facie  protection  which  its  order  will  afford. 
If,  upon  the  application  being  made,  the  court  grants  the  order,  then  the 
statute  prescribes  the  place  and  manner  of  the  sale.     If  no  application  be 
made,  then  the  executor  is  left  to  the  rights  and  responsibilities  which 
appertain  to  him  under  the  general  laws  of  the  land ;  to  these  he  is 
amenable,  under  all  circumstances  and  at  all  events,  for  the  proper  ex- 
ecution of  his  trust.     Do  we,  then,  by  this  construction,  make  void  the 
act  of  1829  ?    By  no  means.     Its  precautionary  protection  to  the  rights 
of  minors,  legatees  and  creditors,  in  all  cases  to  which  it  applies,  as  well 
as  its  prima  fade  protection  to  executors,  administrators  and  guardians, 
continues.     The  act  of  1764,  we  think,  applies  alone  to  the  perishable 
property  of  the  decedent.     '^  Goods  and  chattels  "  do  not  here  mean 
slaves.     If  they  did,  this  act,  so  far  as  slaves  are  concerned,  is  repealed 
by  the  act  of  1829  ;  for  that  relates  to  slaves,  exclusively,  and  some  of  its 
provisions  are  in  conflict  with  the  act  of  1764.     It  was  also  claimed,  in 
argument,  that  the  act  of  1805  applied  to  this  case.     We  think  not :  for 
its  provisions  embrace  administrators  only,  and  cannot,  therefore,  be  ex- 
tended to  executors.     Upon  the  best  consideration  we  have  been  able  to 
give  to  this  subject,  we  are  constrained  to  believe  that  the  court  below 
erred  in  its  judgment,  in  the  questions  submitted  to  us,  and,  therefore,  wi 
reverse  it. 
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No.  56. — Hahudtital  Johssoh,  plaintifT  in  error,  vs.  AbthcbJI. 
Watson,  defendant  in  error. 

A  parol  contract  for  [he  sale  of  good*,  lobe  delitered,  and  which  the  pallia  reuoii- 
ably  expected  would  be  delivered,  within  a  year,  though  the  price  wa»  to  be  fio 
after  that  period,  ii  not  within  the  ititnte  of  Traudi;  t)ecauM,  id  *ucb  caw.ill 
(hat  is  on  one  side  to  be  performed,  namelj,  the  delivery  of  Iha  goodi,  i«  la  be  doK 
within  the  year. 

If  there  has  been  a  delivery,  either  actual  or  virtual,  by  the  vendor,  in  putiaaBWof' 
verbal  sale,  he  has  lost  the  power  of  retraclion,  under  cover  of  the  stalnte,  if  iSx 
vendee  chooses  *>  treat  the  contract  u  complete. 

The  statute  of  frauds  has  no  appUcalioDlo  a  contract  which  haf  bMn  fully  perfomnl 
on  both  side*. 

The  ((iMtstion  of  delivery  by  the  vendor,  tod  «Meptaiice  bj  the  reodee,  is  •]■»!' ' 
question  of  fact,  exclunvely  for  the  jury. 

For  the  fads  of  the  case,  sod  the  error  assigned,  lee  the  opinioD  of  llie 
Supreme  Court,  deiirered  by  his  Honor  Judge  Lumpkin. 

Judee  Warner,  havlDg  been  of  counsel  for  the  plaintiff  in  error,  ioll^ 
court  below,  delivered  no  opinion  in  this  case. 

Obadiah  Warheb,  for  the  plainliff  in  error. 

The  first  gtound  of  error  assigned  is,  that  the  court  below  eommii"'. 
error  in  not  awarding  a  nonsuit  in  the  cause,  upon  motion  of  counsel  (or  plai"'^ 
in  error,  maite  afier  the  plaintiff  in  the  court  below  bad  closed  his  testitDMiF 
From  the  evidence  of  the  plaintiff  in  the  court  below,  upon  which  be  lelied  ^ 
title  to  the  property  in  dispute,  be  bad  no  right  to  recover.' 

His  right  (o  the  property  depended  entirely  upon  the  contract  between  the  fj' 
ties ;  that  contract  was  void  uaderthe  4th  and  ITthaeetionsof  the  statute  oliisw^ 
—Halch.  Dig.  43e. 

1st.  If  the  coneideratiou  of  the  contract  was,  that  the  plaiDliff  below  ■bonldp'^ 
Macon,  and  bring  to  defendant  her  negroes,  which  were  there,  and  to  Colamb"* 
and  procure  her  runaway  negro,  and  to  attend  to  the  business  of  Mrs.  JobnW 
for  a  while,  as  testified  to  on  the  part  of  witness,  Walton,  as  beinft  the  co»"<''. 
ation  of  the  contract  of  sale,  then  the  contract  was  roid  under  the  1 7th  section  « 
the  statute  of  frauds — the  ^ods  [the  negro)  being  of  the  value  of  more  ihsn  u' 
pounds,  there  being  no  earnest  money  paid,  no  acceptance  of  the  goods  b;  ^'^' 
eon,  or  delivery  of  the  negro  to  him,  nor  any  memoratidum  in  writing  of  ifct  «"=■ 
tract.— See  B(7ine(  vs.  Hull,  10  John.  Rtp.  364;  5  Wend.  US;  Houe  vs.fe'"^' 
3  Eng.  Com.  L.  Rep.  303 ;  ibid.  419. 

It  seems  to  have  teen  admitted  by  the  court  below,  that  (here  was  no  Mi»^ 
money  paid,  and  no  delivervof  the  oroDertv.  when  the  contract  was  inadc,»*' 
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wiihJn  ibe  statute.  But  in  Ihe  present  case,  by  tbe  cxprees  terms  of  ibe  contract, 
it  could  noi  be  performed  until  alter  the  expiraiion  of  iwo  yeiiiB. 

Ah  lo  contracts  not  to  be  performed  in  one  year,  nee  SJitili  vs!  Dorr.  5  Wind. 
204  i  Lowr  vs.  Winlirs,  7  Cottwi,  263 ;  Fenloii  vs.  Kmbtert,  3  tivrr.  1278  ;  BarA 
va.t/lt  Earl  of  Livtrpoal,  ]7  Eng.  Com.  L.  Rep.  404. 

Tbe  coDtract  between  Ihe  parties,  it  ia  true,  was  an  eieciilorf  conl(Bcl.--2 
Krnl  Com.  449-450.  The  services  were  to  be  pcrfuimcd  by  Watson.  The  sta- 
tute applies  BS  well  lo  executory  contracts  as  to  contracts  executed. — Bennett  vs. 
Huil,  10  JoAn.  364. 

3d.  But  the  contract  was  an  entire  contract,  based  upon  the  two  Foregoing  con- 
siileralions.  Being  an  entire  contract  upon  two  consideration?,  }f  one  waa  f;ood  in 
law,  and  the  other  void  under  the  statute  of  Trauds,  ihe  vihole  contract  is  void. 

Admitting  there  bad  been  earnest  money  paid,  or  adeljvery  of  Ihe  properly,  at 
Ihe  lime  tbe  contract  was  made,  eo  as  to  have  supported  a  pari  of  the  considera- 
tion in  law,  yet  another  part  of  Ihe  conGJiIeraliciii  ot  the  same  contract  being  obnox- 
ious to  Ihe  statute,  the  whole  is  void.  Upon  this  point, see  VanAhlh\e  vs.  Wtm- 
pt-,  5  Cowm,  162 ;  Craicfurd  vs.  .Morell,  8  Johi.  253 ;  Chaler  Vs.  Bfcte»,  7  Term 
Rep.  201. 

4th.  The  contract,  then,  was  wholly  void  under  which  Walson  claimed  title, 
and  therefore  no  property  passed  lo  him  by  virtue  of  it. — 2  Greenteaf,  Et.  197. 

If  the  coiftract  uku  vnid,  then  no  subsequent  ratilicalion  ot  recogniliOn  of  it,  on 
Ihe  pari  of  Mrs.  Johnson,  could  make  it  void. 

The  original  contract  no!  being  binding  upon  ber,  it  could  not  form  the  basis  of 
a  new  promise  or  ratification  onler  part. — Smith  vs.  H'are,  13  Mm.  257;  ]  Alk. 
354;  8  Couvn,  361. 

The  contract  of  an  infant,  originally  void,  cannol  be  ratified  itler  he  comes  of 
age,  though  a  contract  merebj  voidable  may  be  ranjferf.— 2  Kenl.  Com.  334-335; 
2  Sicijfs  Dif(.  82  ;  1  Story  Com.  on  Eq.  303-338. 

The  doclnne  of  part  performance  does  not  apply,  because  thai  doctrine  is  not 
applicable  to  this  branch  of  the  statute,  and  relates  only  lo  contracts  respecling 
real  property.— 1  Stm/l'i  Dig.  263.  C.  Justice  Kenl,  in  Jackson  vs.  Pierce,  (2  Mtn. 
Rep  223.)  said  "  thai  a  court  of  laic  has  never  decided  that  a  part  performance  will 
lake  a  parol  contract  in  relation  to  land  out  of  Ihe  statute." 

Sth.  A  writ  of  error  lie&  for  not  awarding  a  nonfuit,  when  the  plaintiff's  evi- 
dence  fails  to  support  his  case. — Foot  vs.  Sabin,  19  JoAn.  154  ;  Prntt  vs.  Hull, 
13  John.  334 ;  TumlmU  vs.  Hirers,  3  McCord.  131 ;  Parnell  vs.  Wilson,  Dud- 
fcy"»  Ijam  and  Equity  Reporit,  371.  The  true  lest  ot  Ihe  propriety  of  a  nonsuit  is, 
that  if  the  case  bad  gone  to  the  jury  on  the  evidence,  and  a  verdict  bad  been  found 
for  the  plainLff,  the  court  would  have  eel  aaide  the  verdict. — Uniham  on  A'.  T. 
280  ;  8  Ahas.  Rep.  336. 
The  court  below  then  committed  error  in  not  awarding  the  non^uil  moved  for. 
The  second  ground  of  error  assigned  is,  that  ibe  court  below  refused  lo  charge 
thejury  as  requested  by  the  counsel  for  the  plaintiff  in  error. 

The  charge  requesle/  was  a  proper  and  correct  one  upon  the  facts.     It  is  true, 
that  the  court  does  say  in  its  charge,  "  that  if  tha  plaintitT,  Watson,  w«s  pro- 
secuting bis  claim  under  the  contract,  that  claim  would  be  obnoxious  03  the  ala- 
tule   of  frauds.      The   court,  instead   of  responding   directly  to  the   request  of 
counsel  lo  give  the  charge  we  deemed  outseives  entitled  to,  under  the  law, 
goes  farther,  and  instructs  the  jury,  "  that  ihe  principles  contended  for  by  defend- 
aol's  counsel  rnay  not  apply  to  the  case."     It  is  true,  also,  that  Ibe  court  says  in 
ils  cbart[e,that  the  princinles  contended  for  by  defendant's  counsel  nre  founded  in 
the  court,  ithen  acat  ariset  for  Ihfir  npplicalinn.     Tbe 
>y  the  jury,  in  relation  to  this  part  of  ihe  charge,  un- 
I  making  tip  their  verdict,  were  not  necessarily  to   be 
les  of  law,  because  not  necessarily  applicable  to  the 
ed  made  these  principles  of  law  applicable,  and 
liem  to  the  case.      Now,  if  these  principles  r' 
[aesled,  were  applicable  to  the  case  then  b^ 
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courl,  there  wae  error  in  nol  giying  ihem  Iheir  prop«r  and  full  applitalion  lo  At 
facts  when  requested  bv  coiitiae!.  We  tbink  that  it  has  already  been  shown, that 
they  were  not  only  opp/icofi/e,  but  Ihat  the  title  of  WalBon  wholly  depended  upon 

The  principles  of  law  requested  lo  be  charged,  made  the  contract  Toidst  all 
events,  and  entire ly  defealeil  Walson'a  right  to  recover.  The  charge  pvai  made 
il  void,  or  nol  void,  upon  a  contingency,  which  the  jury  might  believe  hidorbid 

lo  wit,  the  subsequent  act  of  Mra.  JohnAon,  and  depending  aym 
IS  to  the  exintence  of  these  subsequent  acts, 
low  says,  in  its  charge,  "  that  there  is  bome  evidence  (jtablisbinj 

of  the  title  in  the  plaintiff  to  the  property,  and  thai  after  the  an- 

plaintiff' nbowf  as  eridevrp  of  his  lUk  after  her  hire  was  oal.slit 
e  possession  of  the  plaintiff. 

sssessioD  was  one  ofthe  subsequent  acts  of  recognition,  refemdu 
which  mnst  have  conveyed  to  the  mind  of  the  jury  the  idea  that  i« 
it  void,  i(  subsequently  recognized  or  ratified  by  th«  acts  of  Mrt. 
e  inference  the  jury  mjghl  properly  draw  from  ibe  charge  waf,iliil 
tract  might  bei-oid,  yet  it  was  capable  ol  ratification  pubseqnenilj. 
binding  upon  Mrs.  Johnson  by  her  subsequent  acts.  As  to  '<>' 
irl  to  charge  the  jury,  as  requested  by  counsel,  see  Ath  Ala.  Brf- 
5  Sleirarl  aiid  PorUr,  330 ;  2  Crm.  Rep.  590. 
;e  of  negroes  was  made  hrfim  the  two  years  expired.  The  eichat? 
not  amount  lo  a  sale,  for  Mrs.  Johnson  was  receiving  JeruBba"i°i 
hom  she  had  never  parted  title;  and  herstatement,  that  it  «a.°Diitc 
(meaning  thereby  that  Watson  should  azain  have  possession  of  bei,) 
Ln  act  as  would  by  itself  divest  Mrs  Johnson  of  her  title . 

contract  being  void,  the  parties  stood  in  the  same  condition, » '" 
CTiiing  under  it,  was  concerned  to  either,  as  it  il  had  never  tea 
ohnson  was  tinder  no  legal  obligation  lo  send   the  negro  hack  ts 

title  was  in  her  before  the  exchange,  and  thai  could  not  amonniw 
e.for  there  was  no  consideration  for  her  promise,  (if  her  statow' 
!,)  lo  send  Jerusha  back  to  Watson  "  after  a  while."  It  could  net 
ft,  for  a  gift  must  he  expressly  proven  to  he  such,  and  a  deliiHT 
irtoe  of  the  gift.  Nothing  was  proven,  going  to  show  that  a  g>'' 
ly  either  parly. 
Ird  ground  of  error — 

t,  if  it  bad  been  valid,  conferred  no  tiOe  on  Watson.  It  w»s  o"lj 
IJ.and  not  a  safe  itself.  Thereis  adislinciion  between  a  conliaciK' 
Mtute  sale.— 13  Mass.  Rep.  87.  The  remedy  ol  the  defendant  ii 
[  any,  (supposing  the  contract  valid,)  was  by  an  action  for  a  brtw 

.EXANDEB,  for  the  derendanl  in  error, 

Cooper  vs.  Elfton,   1  Term  Rep.  14  ;  Gajsden  vs.  Lamx,  I  McMm!- 
87;  2  BaileyU5;  5  Coicen'f  Rep.  445;  2  KeiU's  Com.  39W;1 
^..owens  J remiie,  61 ;  II  Mns.  Rep.  2Si;  lEasf,  193;  HiHiard on  Saks,S ad 
75;  13  JiAru.  Bep.  294. 

By  the  Court — Lumpkin,  Judge, 

This  was  an  action  of  trover,  brought  by  Arthur  H.  Watson  ifiit*" 
Hamniutual  Johnson,  in  Merriwether  Superior  Court,  for  the  recovery  of 
a  female  slave,  by  the  name  of  Jerusha,  and  tried  before  Judge  Hill  H 
the  February  Term,  1S4G.  It  appeared  from  the  evidence  thalsome  lif' 
ii^  the  fore  part  of  the  y^ar  1840,  it  was  agreed  terballg  between  (be  par- 
ihat  Watson  should  go  to  the. city  of  Macon,  and  bring  home  to 
ihnsoQ  some  slaves  of  hers  which  were  in  thatplace;  aadate'c 
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CoIuiTibua,  sod  caleh  and  bring  borne  to  her  a  fellow  oi  hers,  which  was 
lurking  about  the  city.     He  was  likewise  to  attend  to  her  business  for 
two  years  ;  and  for  these  services  she  agreed  to  let  him  have  Jeiusha, 
the  negro  sued  for,  valued  at  live  hundred  dollars.     The  women  al  the 
tiroK  of  the  contract  was  not  present,  being  hired  out  in  Columbus;  and 
it  was  understood  that  Watson  was  to  go  and  get  her  when  her  time  of 
hiring  had  expired.     Watson,  in  pursuance  of  the  agreement,  brought 
home  to  Mrs.  Joboson  her  slaves, both  from  Macon  and  Columbus,  being 
absent  some  seven  days  in  the  two  trips ;  aud  the  witnesses  considered 
his  services  worth  a  dollar  a  day.     He  attended  to  her  business  during  the 
years  1840  and  lS41,and  the  proof  was,  that  this  service  was  worth 
five  hundred  dollars.     At  the  expiration  of  the  year  1S40,  Wat 
after  Jerusha,  and  look  her  in  possession.     Within  afew  days  tV 
at  the  request  of  Mrs.  Johnson,  he  exchanged  tlie  girl  with  he 
other  by  the  name  of  Lucy,  which  was  understood  by  the  parti< 
temporary  swap  only,  made  on  account  of  Lucy's  bad  habits,  ai 
view  to  their  correction  by  Watsou,     Mrs.  Johnson,  afler  thus 
the  possession  of  Jerusha,  refused  to  return  her,  and  the  suit  b€ 
brought  for  her  recovery. 

The  defendant's  counsel  moved  a  nonsuit,  on  the  ground  thai 
tract  was  within  the  statute  of  frauds,  there  being  no  note  or  n 
dum  thereof  in  writing,  signed  by  the  parly  sought  to  be  charg 
with,  Dor  any  delivery  of  the  slave,  nor  any  earnest  money  pait 
the  bargain  at  the  time  it  was  made  ;  and  because  said  contract 
to  be  performed  within  a  year,  which  motion  the  court  below  o 
And  in  his  charge  to  the  Jury,  the  presiding  judge  submitted  to  tt 
the  testimony,  to  find  whether  or  not  there  had  been  a  delive 
property  :  to  all  of  which  the  defendant  below  by  his  counsel  < 
And  the  question  for  us  to  examine  is,  does  this  contract  fall  eitl 
the  5th  clause  of  the  4tb  section,  or  the  17th  section  of  the 
frauds  ? 

It  would  be  a  vain,  if  not  a  hazadous  effort,  for  us  to  uod 
analyze  the  statute  of  frauds,  and  lo  review  the  numerous  ques 
decisions  which  have  arisen  upon  it  ;  the  explanation  of  whii 
tinguished  jurist  in  the  country  thinks  could  not  have  cost  a 
than  one  million  pounds  sterling.  Ours  will  be  the  leasambitio 
stating  B,  few  clear  and  well-established  principles,  which  sppiy  w  anu 
must  necessarily  control  the  present  case. 

And  we  hold,  in  the  first  place,  that  this  contract  did  not  originatlg 
come  within  the  statute.  Where  A  sells  goods  to  B,  to  be  delivered 
within  the  year — though  the  price  was  to  be  paid  after  the  period — 
the  contract  is  not  within  the  statute  ,{Boydell  vs.  Drunmond,  1 1  Eeal, 
152 ;  Jiracegirdk  vs,  Heald,  1  Barn,  and  Aid.  727  ;  Holbrook  V8,  jlna- 
BtTong,  1  Fair/.  31,)  and  the  reason  assigned  is,  because,  in  such  case, 
all  that  i»  oa  tme  tide  to  be  performed— namely,  the  delivery  of  the  goods, 
or  a  reasonhle  expectation  thereof^is  lo  be  done  within  a  year. 

In  the  case  of  l}<mellan  vs.  Read,  (3  Bam  md  Adoiph.  899,}  Liltledale. 
Justice,  in  delivering  the  judgment  of  the  court,  says  :  "  As  to  the  con- 
tract not  being  to  be  performed  within  a  year,  we  think  that  as  the  con- 
tract was  entirely  executed  on  one  side  within  a  year,  and  as  it  we- 
tbe  inteDtion  of  the  parties,  foauded  on  a  reasonable  expectation  tb' 
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should  be  so,  the  statute  of  frauds  does  not  extend  to  such  s  case.     In 

case  of  a  parol  sale  of  goods,  it  often  happens  that  they  are  not  to  be  pud 

for  in  full  until  after  the  expiralion  of  a  longer  period  of  Lime  than  a  year; 

and  surely  the  law  would  not  sanction  a  defence  on  that  giouod,  when 

the  buyer  bad  had  the  full  beneGtof  the  goods  on  his  part."  The  learned 

judge,  then  referriog  to  (he  case  of  BoydeUva.  Dnimmcmd,  ( 1 1  Etui,  142,) 

remarks  :  "  Here  the  contract  was  not  completely  executed  on  one  side, 

and  (he  case  waa  such  that  in  common  course  of  the  publJcatiau  it  vu 

not  expected  that  it  ahould  be  completed  in  a  year."     In  the  case  undei 

consideration,  it  ia  true  that  a  part  of  the  price  was  not  to  be  paid  witbin 

'  e  contract  was  entered  into  in  the  first  of  the  year  1840,  and 

;r  was  to  superintend  the  busiaess  of  Mrs.  Johnson,  duriDg 

'succeeding  year,  as  part  payment  for  the  slave.     Still,  u 

to  he  taken  possession  of  by  the  vendee,  at  the  end  ot  tbe 

cb  she  was  then  hired,  and  it  would  seem,  from  the  proof, 

he  Christmas  following  the  trade,  and  was  actually  found  in 

n,  shortly  thereafter,  and  the  legality  of  that  posseicsioa  dis- 

;nized,  instead  of  being  disputed  by  her,  the  seller  is  sukIj 

m  defending  herself  under  the  statute. 

iving  got  possession  of  Jerusha  under  a  contract  of  exchuf  e, 

n  express  promise  that  she  was  to  be  redelivered  after  i 

ihe  would  not  be  allowed  to  hold  on  to  the  negro,  and  denj 

he  plaintiff. 

is  quite  clear,  say  the  authorities,  that  if  there  has  beeo  * 
her  actual  or  virtual,  hy  the  vendor,  in  pursuance  of  a  eetba! 
oat  Ihe  power  of  retraction,  under  cover  of  the  statute,  if  tbe 
ses  to  treat  the  contract  as  complete. — Roberta  on  Fraudt,  ITS. 
9ary  to  stop  to  apply  this  doctrine  to  the  obvious  &cts  d  ^ 

rule  can  be  laid  down,  as  to  what  shall  constitute  a  delivery 
)ue  thing,  however,  is  well  settled,  namely  :  that  there  ne*d 
tual  manual  tradition  at  the  time  of  sale.  In  the  sale  of  * 
tance,  or  goods  at  sea,  the  delivery  must,  ifa  the  nature  oE 
rmt)o4ical.  Talcing  an  order  Irom  the  vendor  on  the  ship- 
harfioger,  or  warehouseman,  for  goods,  has  been  held  tobea 
divery — to  pass  the  properly  to  the  vendee,  even  if  tbe 
the  vendee  within  sight  of  ponderous  articles,  and  sbo* 

them   to  him,  and  the    vendee   suffer  them  to  lie  where  they  are,  is 

equivalent  to  a  delivery — Aliattton  vs.  Mating,  2  Term  Rep.  462  ;  B^ 

lingaworlh  vs.   Napier,  3  Cainei' Rep.   1B2  ;  Searte  vs.  Aeerci,l£V' 

Rep.  598  ;  Jeuelt  vs.  Warren,  12  Man.  Rtp  SOft  -  1 1  .Tnkt,    P*n  ITS; 

i6.283;  4Wheat.85;  3lBam.  and  Aid.  321 

should  deem  it  a  useless  consumption  of  tii 

completely  the  contract  between  Watson  and 

the  delivery  of  the  woman,  is  met  and  embrai 

adjudications. 

But  be  that  as  it  may,  the  question  of  deli 

acceptance  by  the  vendee,  is  one  of  fact,  wh 

■        —RoberU  m  Frauds,  174.    The  case  of  ( 

lurned  upon  this  very  point.     On  th»( 

'"T  the  defendant,  objected  that  the  c 
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the  statute  of  frauds  ;  being  for  a  commodity,  no  part  of  which  was  de- 
livered, and  of  which  there  was  no  acceptance  by  the  defendant.     But 
the  learned  baron  left  these  questions  to  the  jury,  Who  fodnd  for  the 
plaintiff  on  both  points.     A  rule  was  obtained,  calling  on  the  plaintiff  to 
show  cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial 
granted,  on  the  ground  that  the  judge  had  lett  that  as  a  question  of  fact 
for  the  jury,  which  he  himself  ought  to  have  decided,  as  an  objectioti  in 
point  of  law,  arising  on  the  statute  of  frauds.     Besides,  it  was  insisted  that 
.  the  evidence  did  not  warrant  the  verdict.     Lord  Kenyon,  C.  J. — "  It  is 
of  great  consequence  to  preserve  unimpaired  the  several  provisions  of  the 
statute  of  frauds,  which  is  one  of  the  wisest  laws  in  our  statute  book. 
My  opinion  will  not  infringe  upon  it ;  for  here  the  report  states  that  the 
question  was  specifically  left  to  the  jury,  whether  or  not  there  was  an 
acceptance  of  the  hay  by  the  defendant ;  and  they  have  found  that  there 
was,  which  puts  an  end  to  any  question  qflaw.     I  do  not  mean  to  disturb 
the  settled  construction  of  the  statute,  that  in  order  to  take  a  contract  for 
the  sale  of  goods  of  this  value  out  of  it,  there  must  either  be  a  part  deliv- 
ery of  the  thing,  or  a  part  payment  of  the  consideration,  or  the  agreement 
must  tie  reduced  to  writing,  in  the  manner  therein  specified.     But  lam 
not  satisfied  in  this  case  that  the  jury  have  not  done  right fy  in  finding  the 
fact  jcf  a  deliver y.^^    The  other  judge  agreed  that  there  was  sufficient  evi- 
dence of  a  delivery  to  and  acceptance  by  the  defendant  to  leave  it  to  the 
jury.     So  thought  Judge  Hill  on  the  trial  below ;  and  being  satisfied  with 
the  verdict,  he  refused  a  new  trial.     The  jury  having  found  the  fact  of 
delivery  for  the  plaintiff,  the  case'  is  taken  out  of  the  statute  of  frauds. 
We  see  no  error  in  this  view  of  the  subject. 

Admitting,  however,  that  the  English  statute  of  frauds  and  perjuries, 
(29  Charles  2,)  the  provisions  of  which  prevail  in  this  State  is  all  that 
its  most  zealous  advocates  and  admirers  claim  for  it,  *^  the  mo^t  compre- 
hensive*, salutary,  and  important  legislative  regulation  on  record,  affecting 
the  security  of  private  rights ;"  and  that  no  contract  for  the  sale  of  goods 
for  the  pric^  of  iSlO  or  upwards,  shall  be  valid,  except  the  buyer  shall 
accept  a  part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  payment ;  or  unless 
some  note  or  memorandum,  or  writing  of  the  bargain,  be  made  and  sirned 
by  the  parties,  to  be  charged,  or  their  agents  thereunto  lawfully  anUior- 
ized ;  and  that  with  respect  to  property,  of  whatever  value,  that  no  contrUct 
or  agreement  regardinc^  the  same  shall  be  valid,  unless  the  thing  contract- 
ed (or  is  to  be  delivered  within  one  year,  or  unless  the  contract  be  made  in 
writing,  and  signed  by  the  party,  or  his  agent,  who  is  to  be  charged  there- 
with. I  say,  concede  all  this,  and  that  the  contract  between  Watson  and 
Mrs.  Johnson  is  palpably  obnoxious  to  every  part  and  parcel  of  both 
these  sections  of  the  statute^  nevertheless,  this  case  may  be  rescued  from 
all  entanglement  of  the  kind,  upon  the  principle,  that  the  statute  of  frauds 
has  no  application  to  a  contract  which  has  been  fully  performed  on  both 
sides, — Barton  vs.  Collyer^  4  Bingham^  309 ;  Shaw  vs.  Woodcock^  7 
Bam.  if  Cress.  73.  Contracts  which  come  within  the  statute  of  frauds, 
ar^  void,  not  in  the  sense  in  which  usurious  or  gaming  contracts  are,  but 
merely  because  the  court  cannot  enforce  them,  unless  made  out  by  a  par- 
ticular kind  of  evidence,  prescribed  by  the  statute.  Money  lost  at  play, 
or  paid  for  usury,  maybe  recovered  lick.     Not  so  money  paid  on  a  yr 
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bal  BgreemeDtto  answer  for  the  debt  gr  default  of  oDolher:  lCA,inc<w- 
sideralioD  of  marriage  with  B,  a  widow,  agrees  verbally  to  "«"*y^* 
property  of  bis  jnteoded  wife  to  iier  children,  and  afler  marriage,  fulfilli 
his  promise  by  actually  delivering  the  property,  no  one  would  doubt  then 
title.  , .      .  , 

The  case  of  S/one  Ts.  UewiMMi,  (13Pict.l,)isconclusi¥etoUusponii, 
aod  is  sound  law. 

Reuben  Stone  bad  been  living  for  several  years  with  David  Deiinisou, 
his  father  being  dead  ;  George  Eels  wa#  appointed  his  guardian,  atwi  " 
was  agreed  between  all  three  of  the  parties,  that  the  plaintiff  should  cus- 
tinue  in  the  service  of  the  defendant,  for  his  board,  clothing,  and  ediK^- 
tion,  until  he  should  arrive  at  the  a-e  of  twenty-one— he  being  then  («>"■ 
teen  years  old.  When  Sloue  came  of  age,  be  sued  Dennison  for  hij  »'- 
vicM,  on  the  ground  that  they  were  worth  more  than  the  anmuolof  ibe 
stipulated  compensation.  The  defendant  relied  upon  the  agreemenl,  lo 
which  the  plaintiff  replied  the  statute  of  frauds,  the  agiecment  not  beug 
to  be  performed  within  a  year,  and  not  being  in  writing.  Chief  Justice 
Shaw,  in  delivering  the  opinion  of  the  court,  says  :  "  We  think  ihi'  o\r 
jection  is  answered,  by  the  consideration  that  the  contract  has  been  cant' 
pletely  performed  on  both  aides.  The  defendant  is  not  seeking  lo  etiioK" 
this  agreement  as  an  executory  contract,  but .  simply  to  show  that  Uk 
plaintiff  is  not  entitled  to  recover  upon  a  quanlum  mervii,  as  upon  an  u"" 
plied  promise.  Butthestatute  does  not  makesucha  contract vwl.  Tbe 
provision  is,  that  no  action  shall  be  brought,  whereby  to  charge  u; 
person,  upon  any  agreement  which  is  not  to  be  performed  withJD  ''^ 
space  of  one  year,  unless  the  agreement  shall  be  in  writing.  The  aUtui' 
prescribes  the  species  of  evidence  necessary  to  enforce  iBe  exeeutioD  d 
such  a  contract.  But  where  the  contract  has  been  in  fact  peiionaei,  'i* 
rights,  duties,  and  obligations  of  the  parties,  resulting  from  such  perfonii' 
ance,  sUad  unafiected  by  the  statute." 

In  the  case  of  Boydell  vs.  I3rttmmondy  {EomI.  142,)  continues  the  Icuo^ 
jodge,  a  case  was  put  ia  the  argument,  of  goods  sold  and  delivered  *'' 
certain  price,  by  parol,4upoQ  a  credit  of  thirteen  months.  There,  as  s  p»r"^ 
the  contract,  was  the  payment  of  the  price,  which  was  not  to  be  perfonn"i 
within  the  year ;  a  question  was  made,  whether,  by  force  of  the  statute. ll^^^ 
purchaser  is  exempted  from  the  obligation  of  the  agreement,  as  to  '^ 
stipoUted  price,  so  as  to  leave  it  open  to  the  jury  to  give  the  value  if 
the  goods  only  as  upon  an  implied  contract.  In  that  case,  said  Uf^ 
Ellenborough,  the  delivery  of  the  goods,  which  is  supposed  to  be  do^ 
within  the  year,  would  be  a  complete  execution  of  the  contract  on  i^ 
one  part,  and  the  question  of  consideration  only  would  be  reaerved  to 
future  period.  If  a  performance  on  one  siik  would  avoid  the  openti"=' 
of  the  statute,  a/orliori,  would  the  entire  and  complete  perfoimancf, n 

both  ndea,  have  that  efieet  .'      Take  tjle  rnmmnn  run  nf  *  1i>hiin>r.  I■0lf^ 

ing  into  a  contract  with  his  employer  to 
another  year's  service,  upon  certain  st 
party  refuse  to  perform,  the  statute  woulc 
'  ing  any  action,  whereby  lo  charge  the  o' 
would  be  a  very  different  question,  were 
'-•iy  by  the  performance  of  the  sen 
'>nt  of  money,  from  time  to  tin 
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equal  to  the  amount  of  the  stipulated  wages.  Id  case  of  the  rise  of  wages 
within  the  year,  and  the  consequent  increased  value  of  the  services,  could 
the  laborer  bring  a  quantum  meruit^  and  recover  more  }  Or,  in  case  of  the 
fall  of  labor,  and  the  diminished  value  of  the  services,  could  the  employer 
bring  money  had  and  received  en  the  ground  that,  by  the  statute  of  frauds, 
the  original  contract  could  not  have  been  enforced  ?  Such,  we  think,  is 
not  the  true  construction  of  the  statute.  We  are  of  the  opinion  that  it  has 
DO  application  to  executed  contracts. 

In  the  case  before  the  court,  the  evidence  shows,  that  in  1840  Watson 
undertook  to  bring  home  several  slaves  from  Macon,  belonging  to  Mrs. 
Johnson,  a  runaway  from  Columbus,  and  superintend  her  a&irs  for 
that  and  the  ensuing  year  ;  in  consideration  of  which,  she  sold  him  the 
^negro  girl,  Jerusha,  then  hired  out  at  Columbus,  and  which  he  was 
to  take  in  possession  at  the  expiration  of  the  year,  or  contract  of  hiring. 
In  the  beginning  of  1841,  he  was  found  in  the  possession  of  the  girl ;  ex- 
changed her  temporarily  for  Lucy,  another  slave,  belonging  to  Mrs. 
Johnson,  for  the  purpose  of  accommodating  the  latter. 

He  brought  home  the  negroes  from  Macon  and  Columbus,  and  per- 
formed the  stipulated  service.  '  irthe  negro  Jerusha,  was  delivered,  it  is 
quite  clear  that  no  part  of  the  agreement  remained  unexecuted.  And 
that  fact  has  been  found  by  the  jury,  a%d  we  think,  in  accordance  with  the 
weight  of  evidence. 

Upon  any  view  of  this  case,  then,  we  hold  that  the  judgment  of  the 
court  below  was  correct,  and  ought  to  be  affirmed. 


>jo.  57. — ^WiLEY  Bryant,  Guardian,  &c.,  and  Allen  Beall, 
executor  of  Jesse  Pye,  deceased,  plaintiffs  in  error,  vs.  Little- 
BEaRY  Owen  and  Wife,  defendants  in  error. 

The  eotry  of  "partiet  made**  on  the  motion  docket,  ia  a  caae  where  ^  scire  fiuiat,  to 
make  parties,  has  been  issued,  and  retufDed  executed,  is  insufficient  to  make  the 
representatives  of  the  deceased  plaintiff,  or  defendant,  parties  in  the  cause. 

In  such  case,  there  must  be  a  judgment  of  the  court  rendered,  and  entered  upon  (he 
minutes,' before  the  representatives  of  the  deceased  party  can  be  compelled  to 
appear  or  answer  as  parties  in  the  cause. 

The  motion  docket  is  not  a  record ;  the  entries  open  it  are  mere  memoranda  for  the 
judge,  kept  by  bim  for  his  own  coDvenience. 

An  execution,  issued  fro^  a  decree  of  a  court  of  equity  a{;ain#t  a  guardian  indivi- 
dually, upon  a  bill  filed  against  him  as  guardian,  charging  him  with  waste,  and 
seeking  to  render  him  liable  in  his  individual,  and  not  in  his  representative  charac- 
ter, and  the  execution  returned  nulla  bona,  is  admissible  in  evidence,  in  a  suit 
apon  the  guardian's  bond  against  the  security. 

A  guardian's  bond  is  not  an  bffice  paper  of  the  Superior  Court,  but  of  the  Court  of 
Ordinary,  where  the  law  deposits  it.  In  a  suit  upon  »uch  bond,  the  party  is  noi 
entitled  to  the  custody  of  the  orginal,  but  to  a  certified  copy  onl/.  A  ^opX  «»  •)>«» 
bond,  when  the  original  is  lost  ordestroyed,  pending  the  stfit,  cannot  De  esiao- 
lished  under  the  49tli  rule  of  practice  of  the  superior  courts. 
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A  decree  agaittit  the  guardian  is  only  prima  facie  evidence  of  a  devaBtavit^u  sgiioit 
the  security,  not  conclusive.  It  is  subject  to  be  rebutted  by  couater-testimooy  Id 
behalf  of  the  security*  who  will  be  permitted  to  inquiry,  oifr  oripne,  into  the  jus- 
tice of  the  decree. 

The  Court  of  Ordinary,  under  the  act  of  1805,  has  power  to  discharge  the  security  of 
a  guardian  ;  in  the  exercise  of  which  power,  the  law  presumes  that  the  court  will 
;   so  act  as  not  to  injure,  but  to  protect,  the  rights  of  the  ward.    A  security  sodis- 
[  char||;ed  is  released  from  all  future,  but  not  from  any  past,  liability.    U  new  secu- 
rity IS  given,  he  is  bound  for  the  future  management  of  the  ward*s  estate,  and  also, 
equally  with  the  discharged  security,  for  any  past  liability  of  the  guardian. 

In  a  case  where  the  decree  against  the  guardian  is  silent  as  to  the  ftme  w^en  ^^^ 
devastavit  by  him  took  place,  and  where  the  security  was  discharged  by  the  Court 
of  Ordinary  before  the  commencement  of  the  suit  in  equity,  in  which  the  decree 
was  rendered,  the  decree  alone  is  insufficient  to  charge  the  security  in  &  ^^^ 
af^ainst  him  upon  the  guardian's  bond.  Miter  where  the  security  has  not  been 
discharged. 

This  was  an  action  of  debt  upon  a  guardian's  bond,  brought  in  Mem- 
wether  Superior  Court,  by  the  justices  of  the  Inferior  Court  of  Putoia 
county,  as  a  Court  of  Ordinary  for  the  use  of  the  defendants  in  error, 
against  Wiley  Bryant  and  Jesse  Pye,  the  said  Jesse  being  then  iu  ^^^ 
as  the  surviving  obligor  in  said  guardian's  bond,  (Littleberry  Perd«w, 
the  other  co-obligor,  having  died  before  the  commencement  of  ihe  suit.) 
The  plaintiflFin  error,  Wiley  Bryant,  on  the  9th  day  of  Jan.  1826,  wtf 
appointed  guardian  of  the  person  and  property  of  the  defendant  in 
error,  Orra  Ann,  then  Orra  Ann  Weathers,  minor  and  orphan  o!  Je^ 
Wentliers,  deceased,  and  gave  the  bond  sued  on,  with  Jesse  Pye  aod 
Littleberry  Perdew  as  his  securities. 

In  addition  to  the  ^general  breach  of  the  conditions  of  the  bond  al- 
leged in  the  declaration,  it  was  specially  set  forth  and  alleged,  as  * 
further  breach,  that  the  defendants  in  error  had  filed  their  bifl  for  dis- 
eovery,  relief  and  account,  against  the  said  guardian  on  the  chancerj 
side  of  the  Superior  Court  of  s^id  county  of  Merriwether,  and  in  ^^ 
year  eighteen  hundred  and  thirty-eight,  obtained  a  decree  for  the  siuo 
of  sixteen  hundred  and  forty-three  dollars  and  thirty-six  cents,  and  cost 
of  suit,  and  ordering  an  execution  to  issue  in  terms  of  the  law,  in  (^ 
of  default  of  payment  of  the  decree,  and  that  execution  wasaccordiogij 
issued,  and  returned  nulla  bona  ;  and  alleging  further,  that  sud  W^^J 
Bryant  was  wholly  insolvent,  and  unable  to  pay,  and  jiad  not  paid  the 
amount  of  said  decree  or  execution,  or  any  part  thereof. 

The  plain ti£r  in  error,  Jesse  Pye,  the  security,  pleaded  that  on  ^ 
3d  day  of  June,  1833,  long  before* the  commencement  of  said  suitio 
equity,  he  was,  by  the  Inferior  Court,  sitting  for  ordinary  purposes,  o\ 
the  county  of  Putnam,  in  pursuance  of  the  authority  vested  in  saideoort 
by  statute,  by  order  of  said  court  discharged  and  released  fromlial^^y 
on  said  guardian's  bond,  and  the  said  Wiley  was  then  and  there  requir^^^ 
to  give  other  security. 

Upon  the  first  trial,  judgment  was  confessed  by  the  said  Pye  and  ^ 
other  defendant,  reserving  the  right  of  appeal,  and  an  appeal  was  ac 
oordingly  taken.     Afterwards,  on  the  appeal  trial,  a  verdict  was  ren- 
dered in  favor  of  the  plaintiffs  in  error,  and  a  new  trial  moved  for  <>n 
Dart  of  the  defendants  in  error.     Pending  the  motion  for  new  trialj 
^ye  died  \  and  a  writ  of  scire  facias  was  sued  oui  for  the  pof* 
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pose  of  making  Allen  Beal,  executor  of  said  Pye,  a  party,  and  Wa6 
served  upon  him,  and  an  entry  was  made  on  the  motion  docket  of  '^  par- 
ties made,"  but  no  order  to  that  effect  was  entered  upon  the  minutes  of 
the  court.  The  counsel  for  the  plaintiff  in  error  resisted  the  granting 
of  a  new  trial  in  said  cause.  At  August  Term,  1844,  of  the  court  below, 
said  cause  again  came  on  to  be  tried,  when,  on  the  part  of  the  plidntii^ 
in  error,  it  was  objected  that  the  executor  of  Pye  had  not  been  made  a 
party  defendant  in  said  cause,  in  conformity  with  the  statute  in  such 
cases  provided,  which  was  overruled  by  the  court  below,  and  the  trial 
proceeded.  The  counsel  for  the  defendants  in  error  were  permitted  to 
establish  in^/an/er,  under  the  49th  rule  of  court,  a  copy  of  the  bond 
sued  on,  upon  the  statement  of  the  clerk  and  counsel  that  the  same  had 
been  in  the  office,  and  could  not  then  be  found ;  and  offered  to  read  in 
evidence  the  copy  so  established,  which  was  objected  to,  and  the  objec- 
tion overruled,  and  the  established  copy  was  admitted  in  evidence. 
The  counsel  for  the  defendants  in  error  them  read  in  evidence  the  re- 
cord of  the  proceedings  in  equity  against  Bryant,  the  guardian,  and  the 
decree  i%ndered  thereon :  and  then  offered  in  evidence  the  execution 
issued  from  said  decree,  which  had  issued  against  the  guardian  in  his 
individual,  and  not  in  his  representative  character,  with  the  return  of 
nulla  bona  thereen :  to  which  the  counsel  for  the  plaintifis  in  error  ob- 
jected, and  the  objection  was  overruled.  The  testimony  on  the  part  of 
the  defendants  im  error  was  here  closed. 

The  counsel  for  the  plaintiffs  in  error  then  offered  and  read  in  evi- 
dence the  record  of  the  discharge,  by  the  Court  of  Ordinary  of  Putnam 
county,  of  said  Jesse  Pye,  as  alleged  in  his  plea,  long  previous  to  the 
commencement  of  said  suit  in  equity.  The  counsel  for  the  plaintiffs  in 
error  then  offered  a  witness,  Vardemam,  to  prove  that  Bryant  was  sol- 
vent, having  considerable  property,  to  wit :  a  lot  of  land  and  negro  in 
his  possession  after  he  came  to  Merriwetiier  county  aforesaid,  subsequent 
to  the  discharge  of  the  security,  Pye,  trhich,  being  objected  to,  was 
overruled  and  rejected,  and  the  witness  was  not  permitted  to  testify. 

The  testimony  bavins  closed,  after  argument  of  counsel,  the  court  be- 
low charged  the  jury,  that  the  decree  against  Bryant,  the  guardian,  in 
the  suit  calling  upon  him  to  account,  as  guardian,  was  conclusive  on  the 
security  as  to  all  sums  received  before  the  discharge,  which  had  not 
been  accounted  ^r ;  and  if  the  money  or  effects  of  the  ward  came  into 
the  hands  of  the  guardian,  before  the  discharge  of  the  security,  and  had 
not  been  accounted  for,  then  they  must  Smd  a  verdict  for  the  defendants 
in  error,  who  were  the  plaintifis  below.     Ajad  that  the  charge  of  waste, 
had  relation  back  to  the  time  the  money  or  effects  of  the  ward  were  re- 
oeived  by  the  guardian,  and  the  seenrity  was  liable  for  the  amount  of 
such  money  and  effects  unaccounted  for  ;  and  no  other  evidence  of  waste 
by  the  guardian  was  necessary  to  charge  the  security,  other  than  the 
reception  of  such  effects  by  the  guardian  before  the  discharge  of  the 
security,  provided  said  guardian  had  failed  to  pay  over  or  account  for 
the  same.     The  jarv,  under  this  charge,  and  the  evidence  submitted, 
rendered  a  verdict  for  the  defendants  m  error,  for  the  full  amount  of 
said  decree,  with  interest  and  costs.     Whereupon  the  counsel  for  the 
plaintiffs  in  error  moved  for  a  new  trial,  upon  the  following  ffrounds  z 
1st.  Because  there  was  no  order  of  the  court,  making  the  legal 
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■entatives  of  Jesse  Pje,  deoeBaed,  a  puty  to  said  Boit,  except  an  tittj 

upon  the  motion  docket. 
2d.  Beoaiue  the  ooart  erred  in  permitting  the  execation  •gtiDEl 

WUey  Bryant,  in  his  individnal  oapacity,  to  be  retd  u  evidence  of 

WUte  on  the  part  of  Wiley  Bryant,  u  gnsrdiftD- 

" '  "  aiue  the  conrt  erred  in  permitting  a  copy  of  the  gMrfiw'! 
n  by  the  Conrt  of  Ordinary  of  Patnam  connty,  to  be  eattb- 
anter  aa  an  office  paper,  and  to  be  read  on  the  trial  rf  m(< 
ippearing,  from  the  statement  of  the  conneel  and  the  clerk, 
been  in  the  office,  and  oonld  not  be  fonnd. 
oanae  the  conrt  erred  in  charging  the  jary  that  the  detcee 
^ant,  ta  guardian,  in  the  Boit,  calling  upon  him  to  iccMDt  u 
tna  conchuiTe  npon  the  security  as  to  ^  anms  received  before 
rge,  which  had  not  been  aeconnted  for. 
oanse  the  court  erred  in  charging  the  jury  that,  if  the  now; 
y(  the  ward  came  into  the  hands  of  the  gnu-dian  before  ikf 
of  the  secnrity,  and  had  not  been  acommted  for,  tbea  the; 
a  verdict  for  the  plsintiffa  below. 

cause  the  court  erred  in  charging  the  jnry  that  the  ohuge  (n 
relation  back  to  the  time  the  money  or  effects  of  the  win 
ived  by  tha  guardian  ;  and  the  secnrity  was  liable  for  ii« 
snob  money  and  effects  nnaoconnted  for  ;  and  no  other  w«t* 
irdian  was  necessary  to  be  ehown  to  charge  the  secuity,  oH" 
eeeption  of  such  effects  by  the  guardian,  before  the  diBctuip 
ority,  provided  he  bad  failed  to  pay  over  or  account  for  v' 

caiue  the  plaiati^  below,  in  allying  a  breach  of  the  boiio 
eclaration,  allege  the  waste  to  have  been  oommitted  bj  tb( 
Bryant,  before  the  security  was-  discbai^d  ;  and  there  f» 
Be  showing  that  the  waste  was  oommitted  by  the  gairAw, 
I  discharge  of  the  security,  other  than  that  afforded  b;  tk 
ad  in  evidence. 

cause  the  court  erred  in  rejecting  the  testimosy  of  Vardenw. 
who  was  offered  to  prove  that  Bryant  was  solvent  as  aforew'i- 
caoae  the  verdict  of  the  jury  was  contrary  both  to  hwtui 

mary  Term,  1846,  of  the  Snperior  Court  af  Mid  eonit/  (^ 
ler,  this  TDOtion  for  a  new  trial  oame  on  to  be  heard  befert 
1,  and  after  argument  of  counsel  had  thereon,  the  coart  bel"* 
tiie  same,  deciding  against  and  overmllng  each  of  the  p^"^!^ 
ud  motion  for  new  trial.  To  which  the  counsel  for  pltinti* 
ccepted,  and  assigned  error  vpOB  each  of  ^  groukds  tik'* 
triid. 

H  Warner,  for  tbe  plaintl 

le  first  ground  of  error : 
le  legal  representative  of 
aired  to  be  made  a  party  t 
facias  is  a  judicial  writ,  an 
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2d.  Parties  were  not  made,  until  there  had  been  an  order  or  jndg^ 
ment  of  the  court  making  them  so,  to  the  action  pending  in  the  court 
on  which  the  verdict  was  rendered. 

As  to  the  2d  ground : 

1st.  The  fi.  fa.  was  read  in  evidence,  to  establish  waste  against  Bryant, 
as  guardian.  How  can  execution  against  Bryant,  in  his  individual 
capacity,  and  a  return  of  nulla  bona  upon  it,  establish  waste  ?  It  might 
be  evidence  that  he  had  wasted  his  own  property,  or,  at  least,  that  he  had 
no  individual  property.  But  can  such  an  execution,  with  a  return  of  nulla 
bona  J  be  any  evidence  that  the  guardian  had  wasted  the  property  of 
his  ward  I  Bryant,  as  guardian,  might  have  had  in  hand  the  entire  prop- 
erty of  his  ward,  and  the  return  of  nulla  bona  on  this  fi,  fa.  been 
correctly  made. 

2d.  The  plaintiffs  below  allege  in  their  declaration,  that  Bryant^  as 
guardian^  wasted  his  toord'a  property,  and  not  his  indimdual  property. 
The  sheriff  could  seek  after,  and  levy  upon  no  other  property,  but  the 
iwUvidual  property  of  Bryant.  This  ft.  fa,  with  the  returp  upon  it, 
was  no  evidence  that  the  sheriff  had  sought  after  the  ward's  property 
in  the  hands  of  the  guardian,  and  could  find  none,  and  therefore  it  was 
wasted  by  the  guardian. — 'See  Brown  vs.  HillegoM  and  wi/ey  2  HilPs  iS. 
C,  Rep,  449.  There  is  a  distinction  between  property  held  in  one's 
own  right,  and  property  held  in  auter  droit, —  Toller^s  Exors,  133. 

To  have  afforded  evidence  of  waste  by  the  guardian,  the  execution 
shoiild  have  followed  the 'decree,  and  issued  against  Bryant  as  guardian. 

As  to  the  3d  ground  of  error : 

1st.  The  rule  of  the  Superior  Couirt.  only  authorizes  the  establishment 
of  such  papera  instanter  as  are,  in  contemplation  of  law,  office  papers. 
The  bond  in  question  was  required  by  law  to  have  been  filed  in  the 
clerk's  office  oi  the  Court  of  Ordinary  of  Putnam  county.  A  certified 
copy  thereof  might  have  been  read  in  evidence. — Act  of  1823,  Ptin. 
Dig,  217. 

2d.  The  fact  that  the  bond  had  ohoe  been  in  the  clerk's  office  of  the 
Superior  Court  of  Merriwether  county,  does  not  alter  the  question. 
When  it  could  not  be  found,  the  presumption  of  law  was,  thtit  it  had 
been  returned  to  the  proper  office  in  Putnam  county,  where  it  belonged. 
At  any  rate,  search  should  have  been  made  there  for  it,  before  secondary 
evidence  was  admitted. — 1  Greenleafs  Ev,  623,  624. 

3d.  The  original  bond  was  the  best  evidence.  There  was,  in  fact,  no 
proof  of  its  destruction :  because  it  had  once  been  in  the  clerk's  office 
of  Merriwether,  and  could  not  be  found  there^  was  no  evidence  of  its 
loss.  The  bond  was  not  in  that  office  by  legal  authority,  and  the 
depositing  ff  Mere,  was  only  a  voluntary  act  of  the  person  placing  it  there, 
and  he  could  take  it  away  whenever  he  might  think  proper  to  do  so. 

As  to  the  4th  ground  of  error : 

1st.  From  an  inspection  of  the  record,  it^will  be  seen  that  Pye,  the 
security,  was  no  porty  to  the  suit^in  which  the  decree  was  obtained,  and 
had  no  notice.  On  the  3d  of  June,  1833,  Pye  was  discharged  from  his 
securityship  :  on  the  13th  of  July,  1836,  three  years  after  his  discharge, 
the  bill  was  filed,  calling  upon  Bryant,  the  suardian,  to  account :  in 
March,  1838,  nearly  five  years  after  the  discharge  of  Pye,  the  decree 
was  had,  which  was  held,  by  the  court  below,  conclusive  upon  the  seour-" 
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The  suit  on  the  guarduui's  bond  was  insdtnted  on  the  28th  of  Jsnn- 
arj,  1839.  The  defendant,  Pye,  relied  for  defence  on  his  discharge  by 
the  Court  of  Ordinary  of  Putnam  county.  The  act  of  1805  was  a 
remedial  statute,  and  should  be  construed  liberally. — Bl.  Com,  87. 

2d.  The  Court  of  Ordinary  had  jurisdiction  to  (usoharge  Pye.— Pnn. 
Dig.  237.  The  judgment  of  the  Court  of  Ordinary  of  Putnam  eonnty, 
discharging  Pye,  was  conclusive  upon  thai  pointy  in  any  other  court,  unless 
impeachable  for  fraud  and  collusion. — 1  Stark.  Ev,  227,  241. 

3d.  The  decree  upon  its  face  does  not  purport  to  charge  the  guard- 
ian with  failing  to  account  for  money  or  effects  of  the  ward,  received 
by  him  prior  to  the  discharge  of  the  security. 

4th.  The  legal  effect  of  the  charge  to  the  jury,  by  the  court  belov, 
is,  to  make  the  security  liable  to  the  amount  of  the  decree  against  the 
guardian,  made  several  years  after  his  discharge,  to  which  hewufi^ 
party ^  had  no  notice'^  and  which  does  not  purport  to  charge  the  goardiao 
with  any  maladmimttration  of  his  ward's  effects,  during  the  period  Pje 
was  security.  Why  should  the  decree  be  conclusive  against  Pye,  mort 
than  against  any  other  person  L  He  was  no  security  when  the  bill  "Vis 
filed  or  decree  made.  So  far  afi  the  record  shows,  the  guardian  vtf 
never  called  on  to  account,  until  after  the  discharge  of  the  security- 
But  the  decree  was  not  conclusive  upon  the  security. — See  Kip  fs> 
Brigham^S  Johns,  Rep.  158;  Carmack  et.  al.  vs.  Tlie  Coimwameed/A, 
6  Binn.  R.  184;  15  Mass,  Rep.  6;  2  HilPs  S,  C.  Rep,  313. 

The  5th,  6th,  7th,  and  9th  grounds  of  error  are  considere'SL  together. 

Ast.  The  reception  6f  the  effects  of  the  ward  by  the  guardian  vas 
no  waste.  It  was  the  duty  of  the  guardian,  under  the  law,  to  have  taken 
poasession  of  them,  and  it  was  his  duty  to  keep  posseomon,  until  hi^ 
ward  arrived  at  age,  married,  or  until  they  were  demanded  by  some  per- 
son authorized  by  law  to  receive  the  property  from  him. 

So  far  from  the  reception  of  the  effects  of  the  ward  by  the  gnardiis 
being  evidence  of  waste,  it  would  have  been  a  breach  of  his  duty,  and 
a  violation  of  his  obligation  as  guardian,  to  have  refused  to  take  cbarg« 
of  them. 

2d.  It  is  the  demand^  and  Skfailare  to  account  on  demand^  when  madebj 
a  person  authorized  by  law  to  make  it,  which  constitutes  the  liabilityo^ 
the  guardian.  There  is  no  breach  of  duly  until  this  is  done,  and  fi* 
default  on  his  part  until  such  demand  is  made. — See  VaiKghan  vs. 
Evans,  1  BUVs  Ch,  Rep.  414  ;  Townsend  and  Gordon  vs.  Eteretty  6  iU^ 
Rep.  N,  S.  607 ;  the  Governor  vs.  Robhins,  Ala,  Rep.  N.  5.  79 ;  <fc 
Executors  of  Moore  vs.  the  Treasurer ,  I  Nott  and  McCordy  214 ;  Wti^^ 
vs.  HandUany  2  BaUey,  51. 

3d.  The  doctrine  is,  that  the  security  is  bound  for  the  effects  of  tlif 
ward  which  are  wasted  by  the  guardiiutt,  while  he  is  security,  and  ^ 
security  is  only  liable  for  such  acts  of  maladministratiany  by  the  gnardiaa* 
which  take  place  while  he  remains  security. 

4th.  The  court  below,  before  whom  the  cause  ww^  tried,  says,  in  i^' 
charge  to  the  jury,  that  no  other  evidence  of  waste  by  l^e  gnardba  ^m 
necessary  on  the  part  of  the  plaintiff,  to  pharge  the  security,  other  tto 
the  reception  of  tiie  effects  of  the  ward  by  the  guardian  before  the  dl^- 
'*harge  of  the  security,  provided  he  had  failed  to  pay  over  and  accotmt 
e  same. 
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The  proper  interpretation  of  this  part  of  the  charge,  and  the  con- 
struction which  the  jnry  undoubtedly  placed  upon  it,  was,  that  if  the 
guardian,  while  Pye  was  his  security,  received  the  effects  of  the  ward,^ 
and  at  any  future  time,  and  even  though  th&t  time  may  have  been  after 
the  discharge  of  Pye,  the  guardian  had  failed  to  account  for  these 
effects,  this  failure  to  account,  at  this  future  timcj  was  such  waste  on  the 
part  of  the  guardian  as  to  make  the  security  liable.  Our  position  is, 
that  it  is  not  sufficient  to  show  the  reception  of  the  effects  of  the  ward 
by  the  guardian  before'the  discharge  of  the  security,  and  his  failure  to 
account  for  these  effects,  at  some  siibsequent  time  ;  but  that  the  plaintiffs 
below  must  go  farther,  and  show  that  the  guardian  failed  to  account  for 
these  effects,  to  a  person  legally  authorized  to  call  upon  him  to  account, 
while  Pye  was  his  security  and  before  his  discharge. 

The  court  below  committed  error  in  law,  when  it  charged  the 
jury,  ^^  that  a  failure  to  account,  at  any  subsequent  time,  was  waste  on 
the  part  of  the  guardian,  and  related  back  to  the  time  when  he  received 
the  property  of  his  ward." 

The  doctrine  of  relation  is  a  legal  ffction;  that  is,  ^' where  one  thing  is 
done  to  day,  is  considered  as  done  on  a  preceding  day." — 1  Bouvier^s  Law 
Die.  564.  It  is  only  resorted  to  in  cases  of  necessity  for  purposes  of 
justice. — 1  John.  Ch.  Rep.  297.  Chancellor  Kent  says :  ^^  that  it  is  a 
general  principle  of  law,  that  in  all  cases,  where  it  becomes  necessary, 
for  the  purposes  of  justice^  that  the  true  time  when  any  legal  proceed- 
ing took  place  should  be  ascertained,  the  fiction  is  not  to  prevail  against 
the  fact."— 4  Kent^s  Com.  454.  The  doctrine  laid  down  by  the  court 
below  is,  that  the  guardian  in  July,  1836,  the  time  when  the  bill  was 
filed  against  him  to  account,  (there  being  no  evidence  that  he  was  ever 
called  on  to"  account  before  that  time,)  by  failing  to  account  for  his 
ward's  effects  then^  by  a  legal  fiction,  committed  waste  of  these 
effects  more  than  three  years  before  that  time,  and  while  Pye  was 
security. 

The  testimony,  the  fact,  makes  the  waste  to  take  place  long  after 
Pye^s  discharge ;  but  fiction,  more  potent  than  truth,  makes  it  occur  be- 
fore his  discharge.  The  application  of  this  fiction  was  indeed  neces- 
sary in  this  particular  case,  not  for  the  purpose  of  justice,  but  to  reach 
Pye,  the  security. 

5th.  It  was  incumbent  on  the  plaintifb  below  to  prove  a  breach  of  the 
bond  by  the  guardian,  and,  in  order  to  bind  Pye,  that  this  breach 
occurred  while  he  was  security. 

The  counsel  for  the  plaintiffs  below  seem  to  have  thought  it  necessary, 
in  their  declaration,  ta  allege  a  breach  of  the  bond  while  Pye  was  secu- 
rity ;  and  if  necessary  to  make  the  allegation,  it  was  necessary  to  prove 
it. — I  Greenleafs  Ev.  89. 

6th.  By  the  common  law  practice  of  pleading,  when  the  defendant 
pleads  a  special  plefi  in  bar  (as  in  this  case)  to  liie  plaintiff's  action, 
the  plaintiff  replies :  in  the  present  case,  under  the  common  law  rule 
of  pleading,  the  plaintiffs  below  would  have  been  compelled  to  have 
filed  their  replication,  alleging  the  waste  by  the  guardian  to  have  been 
committed  before  the  3d  June,  1833,  the  date  of  Pye's  discharge ; 
and  on  the  trial  would  have  been  held  to  the  proof  of  it. — 1  Chitt.  FL 
599 ;  Tidft  Frac,  636, 637 ;  Trunmier  vs.  2Vai/,  2  Bailey y  484.    In ' 


362  SUPREME  COURT  OF  QEORGIA. 

Bryaot,  Gaardiaa,  tlo.  sad  Beall,  JBx'r.  of  Pye,  09.  Owen  ud  Wifik 

last  case  it  was  held,  '^  thai  the  replicaium  must  show  a  UabiHiy  existing 
before  the  discharge  of  the  security,'*^ — See  also  Gould's  Plead.  92,  sec. 
70,  71,  72. 

By  our  statutes  of  1799  and  1818,  the  case  goes  to  the  yarj  on  the 
petition  and  process  of  plaintiff,  and  the  answer  of  defendant  alone. — 
JPrin.  Dig.  421,  442.  But  the  common  law  is  not  altered,  as  to  the 
proof  required  on  the  part  of  the  plaintiff  at  the  trial. 

7th.  The  evidence  introduced  on  the  part  of  the  plaintiflb  below,  on 
the  trial,  shows  no  waste  of  the  effects  of  the  ward  by  the  gnardiaii, 
prior  to  3d  June,  1833,  the  date  of  the  discharge  of  the  security.  That 
evidence  consisted  of  the  guardian's  bond,  the  bill  in  equity  against 
Bryant,  filed  by  the  plaintiffs  below,  in  July,  1836,  a  decree  thereon  m 
faTor  of  the  .plaintiffs  against  Bryant,  for  $1643  36  and  hfi.fa.  with  a 
return  nulla  bona  upon  it  by  the  sheriff,  dated  19th  Jan.  1839. 

This  record,  introduced  in  evidence  on  the  part  of  the  plaintiffs  be- 
low, furnishes  no  proof  of  waste  by  the  guardian,  before  the  3d  of  June, 
1833.  It  affords  no  evidence  that  a  demand  was  made  by  any  person  on 
the  guardian,  prior  to  that  time,  for  his  ward's  property ;  no  evidenct 
that  the  guardian  before  that  date  had  conyerted  a  single  dollar  of  his 
ward's  effects  to  his  own  use,  or  that  he  had  in  any  way  mismanaged 
her  property  ;  no  evidence  that  the  ward  had  arrived  at  age,  or  that 
there  was  any  person  in  existence  before  the  date  of  the  discharge  of  the 
security,  who  was  authorized  by  law  to  make  a  demand  upon  the  guard- 
ian, or  to  receive  the  property  of  the  ward.  On  the  contrary,  the  evi- 
dence shows  that  the  marriage  of  the  ward  did  not  take  place  until  some 
eighteen  months  after  Pye's  discharge,  and  that  there  was  no  demand 
made  upon  the  guardian  until  after  the  marriage. 
•  From  aught  that  appears  from  the  plaintiff's  testimony,  the  propertv 
of  the  ward  was  all  in  the  hands  of  the  guardian,  without  injury  or  dimi- 
nution, on  the  3d  June,  1833. 

The  decree  itself  is  no  evidence  as- to  the  titne  of  the  waste.  It  is 
only  evidence  that  at  the  date  of  the  decree^  the  guardian  was  indebted 
to  the  ward  in  the  sum  of  $1643  36,  and  unaccounted  for  at  (hat  time. 
The  return  of  nulla  bona  upon  a,/i.  /a.,  said  to  have  been  issned  npon 
the  decree  made  on  the  19th  of  Jan.  1839,  only  goes  to  show  that  ihe 
guardian  was  indebted  to  his  ward  the  amount  of  the  decree,  at  the  iim€ 
it  was  made,  and  his  failure  to  pay  that  decree,  and  establishes  waste  at 
that  ti?ne,  but  at  no  other  time. 

As  to  the  eighth  ground  of  error  : 

The  testimony  of  Vardeman  was  offered  to  prove  that  Bryant  was 
solvent,  subsequent  to  the  discharge  of  the  security.  The  testimony 
was  competent  to  rebut  the  evidence  of  the  plMutiff  below  of  insol- 
vency. If  the  absence  of  property  on  the  19th  of  Jan.  1839,  the  date 
of  the  return  of  nulla  bonaj  was  to  be  received  as  evidence  of  waste  be- 
fore the  security  was  discharged,  certainly  the  possession  of  proper^ 
by  Bryant,  subsequent  to  the  date  of  the  discharge,  and  before  the  re- 
turn of  nulla  bona^  would  be  just  as  good  evidence,  to  show  he  had  not 
wasted  his  ward's  effects  before  the  discharge. 

It  was  certainly  good  to  rebut  a  fiction. 

W.  D.  Alexander,  for  the  defendant  in  error,  contended|  in  replj 
f  A  f  1.0  fjfg^  ground  taken  in  the  assignment  of  error,  that  an  order,  nuJong 
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the  legal  representatiye  a  party,  was  not  necessary  at  common  law,  nor 
by  the  English  statutes,  nor  by  the  statutes  of  Georgia,  nor  by  any  pub* 
lished  rule  of  practice.  At  common  law,  a  suit  abated  when  the  death 
of  a  party  was  suggested. 

A  scire  facias  is  the  creature  of  an  English  statute,  which  provides 
that  parties  shall  be  made  by  scire  facias^  and  not  by  an  order.  The 
statute  of  Georgia  provides  that  parties  shall  be  made  by  scire  facias, — 
2  TidfPs  Prac.  1114,  1117;  1  Ld.  Ray,  245;  Prin.  Dig,  422.  An 
order  is  the  will  of  the  court,  judicially  expressed,  and  an  entry  on  the 
bench  docket  constitutes  such  an  order.  The  minutes  of  the  court  are 
*  not  the  acts  of  the  court,  but  a  mere  memorandum,  memorial,  or  record 
iff  those  acts,  and  an  entry  on  the  docket,  made  by  the  court,  is  in  point 
of  grade  testimony  of  equal  dignity.  There  is  no  practical  purpose  for 
Vhich  such  an  order  is  required.  It  cannot  be  to  complete  the  record, 
because  the  scire  facias  becomes  a  paper  of  record,  and  shows  the 
change  of  parties,  and  mases  the  record  as  complete  as  in  the  case  of 
original  process,  where  the  defendant  is  brought  into  court,  and  made  a 
party  without  an  order.  It  is  a  well-settled  principle  that  a  party  can- 
not submit  his  rights  to  adjudication,- and  then,  when  the  court  has  de- 
termined against  him,  except  to  the  process,  or  take  advantage  of  the 
absence  of  process.  The  legal  representative  appeared  in  couft,  and 
resisted  the  motion  for  a  new  trial,  without  making  the  exceptions. 

To  the  second  ground,  Mr.  A.  replied,  that  the  decree  could  only 
have  been  rendered  against  the  defendant,  de  bonis  ptoprOs.  It  could 
operate  against  him  in  his  individual,  and  not  in  hiis  fiduciary,  character. 
—2  H.  and  Af.  26 ;  2  Munf  325  ;  2  Munf,  421  ;  2  Ilolnnson*s  Prac.  393. 
To  the  third  ground,  he  replied,  that  the  provisions  of  the  statute  of 
Georgia,  in  relation  to  the  admissibility  of  copy  bonds,  was  cumulative. 
If  the  original  could  be  obtained,  it  was  certainly  competent  to  found 
the  action  on  it ;  and  as  the  foundation  of  the  action,  it  became  an  office 
paper  in  the  court  where  the  action  was  pending.  The  loss  of  it  being 
accounted  for,  a  copy,  established  under  our  rules  of  practice,  was  com- 
petent testimony,  and  higher  testimony  than  a  certified  copy  ;  because 
the  latter  would  have  been  a  copy  of  a  copy. 

To  the  fourth  ground  he  replied,  that  the  decree  -was  prima  facie  evi- 
dence of  a  devastavit^  and  conclusive  against  the  guardian  as  to  the 
amount;  but  did  not  preclude  the  security  from  looking  into  the  decree,  to 
see  whether  he  was  properly  chargeable  with  the  amount  decreed. — 1 
McC.  R,  379 ;  3  McC.  225. 

To  the  fifth  and  sixth  grounds,  which  involve  the  legal  effect  of  the 
discharge,  he  replied,  that  the  act  of  the  Legislature  was  inferential  in 
its  terms,  and  in  express  language  meant,  ^^that  upon  failure  to  show 
cause,  the  court  shall  have  power  to  discharge  the  security  from  his 
seourityship,  and  compel  the  guardian  to  give  new  security,  or  his  guard- 
ianship shall  be  revoked.''  ^  Two  acts  are  implied  on  the  part  of  the 
guardian,  before  the  security  can  be  discharged :  one,  an  act  of  omission, 
the  other,  an  act  of  performance.  He  must  fail  to  show  cause,  and  must 
likewise  give  new  security. 

If  he  fails  to  give  new  security,  then  the  court  is  thrown  upon  the  al- 
ternative provided  by  the  statute,  that  is,  a  revocation  of  the  letters  '*^ 
guardianship,  which  leaves  the  liability  of  the  security  where  the  ' 
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of  revoca^on  found  it.  Conceding  the  dischargQ  to  be  regnlw,  Mr.  A. 
laid  down  the  propoaitioQ,  thnt  it  only  released  the  security  from /itli"; 
and  not  from  piul,  liabilities.  He  insisted  that,  in  legal  parlance,  the 
word  liable  meant  to  be  bound,  to  be  answerable,  and  t£at,  id  thi«  kuk, 
the  liability  of  the  security  commenced  at  the  time  of  the  execotioD  of 
the  bond ;  and  that  the  proper  and  safe  meaaore  of  liability  «u  ^* 
amount  received  by  the  guardian  before  the  order  of  discharge.  So  6wn 
lardian  received  any  part  of  the  gnardiauship  fund,  to  that  ei- 
liability  of  the  security  immediately  attached.  -  In  other  «ord^ 
rity  was  bound,  or  liable,  until  the  guardian  discharged  his  Ut- 
T  accounting  for,  and  paying  over,  the  amount  which  had  com! 
hands.  The  liability  of  the  security  did  not  necessarily  imfl^ 
.  of  the  contract,  or  that  a  right  of  action  had  accrued  before  tti: 
e.  His  liability  commenced  with  the  exe'eution  of  the  bond,itJ 
Lt  was  ascertained  by  the  amount  received  by  the  guardian  if/"" 
r  of  discharge.  Id  the  case  before  the  court,  every  dollar chwtf  J 
he  security,  was  received  by  the  guardian  bt/ore  the  order  of  ii*- 
ras  made.  The  liability  of  the  security  attached  and  continued, 
he  guardian  has  shown  that  he  has  discharged  the  um^ 
>unting,  or  by  making  a  legal  and  proper  applicatioD  <n 
•unt  received.  Ho  has  failed  to  do  uiis.  A  liability  f*>, 
B,  incurred  by  the  security  before  the  discharge,  and  cooU 
ffected  by  it  without  impiuriug  the  obligation  of  the  oontrwi. 
lecree  and^./o.,  with  the  return  of  nulla  bono,  estabUabed  ii< 
if  on  the  part  of  the  guardian,  and  the  amount  of  that  dtrw'iiri' 
urity  may  look  into  the  decree,  to  ascertain  whether  any  of  it' 
ling  to  make  up  the  amount  of  the  decree  were  mraoeif  by  >'>' 
1  after  the  order  of  discharge  was  made.  It  was  immaKn'' 
the  breach  of  the  contract  occurred,  or  a  right  of  action  u- 
efore  or  after  the  discharge.  If  it  appears  that  the  amonnt  ns 
by  the  guardian  before  the  discharge,  and  a  tUviutamt  bask'" 
led  by  a  decree,  and  a  de/auU,  by  return  of  nulla  bona,  it  is  stf- 
>  charge  the  security. 

L  contended,  that  he  had  seen  no  reported  case  in  wbichu'' 
was  required  to  prove  actual  waste  by  the  guardian,  or  to  p'o''- 
eelg  any  act  of  malfeasance  or  nonfeasance  on  the  part  oiu)' 
I,  before  the  order  of  discharge,  other  than  the  reception  of  tl' 
the  guardian,  and  his  subsequent  failure  to  acconnt.  In  sopp'"' 
llustration  of  these  views,  Mr.  A.  relied  on  the  cases  of  Shells 
ton,  ordinary,  3  MeC.  Rep.  413  ;  Jamei  Commtwioner  vs.  JUfl** 
Bailei,'!  Rep.  334 ;  Trimmier  Ordinary  vs.  TVoJ?,  2  Baiteif't  ^P- 
rdinary  vs.  Bigbam  mtd  Hudson,  3  JRWg  Rep.  512  ;  Alez'o^ 
■vdandDobs,  Rice  Eq.  Rep.  23;  Field  \a.  Pelot,  1  MeM<d(U>' 
>.  370.  , 

e  7th  ground  he  repl 
Ration  in  the  declarati 
aration  contained,  wi 
action.  The  deolar 
relation,  which  is  a  1 
mpiishing  the  ends  of  ju 
ne  8th  ground  he  repl 


DECATUR,  AUGUST  TERM.  1846.      '  365 

Bryant,  Goaidiui,  &e.  and  B«ii]],  Bx'r.  of  Pye,  vt.  Owen  and  Wife. 


cause  it  proved  nothing ;  and  that  the  return  of  nulia  bona  was  ^gher  tes- 
timony, and  conclusive  of  the  insolvency  of  the  guardian.  He  contended, 
that  substantial  justice  had  been  done  between  the  parties  by  the  verdict ; 
and  that  when  it  appeared  that  substantial  justice  had  been  done,  anew 
trial  should  not  be  granted ;  and  that  this  was  a  sound,  safe,  and  sensi- 
ble rule. 

0.  Warner,  in  reply,  concfiided,  in  behalf  of  the  plaintifib  in  er- 
ror. . 

I 

His  Honor  IJiram  Warner,  one  of  the  judges  of  the  Supreme  Court, 
having  been  of  counsel  in  the  court  below  in  this  cause,  gave  no 
opinion. 

By  the  Court — Nisbet,  Judge. 

The  bill  of  ez<?cptions  in  this  case  recites,  that  Wiley  Bryant  was,  on 
the  9th  day  of  January,  1826,  by  the  Court  of  Ordinary  of  Putnam 
county,  appointed  j^ardian  of  Orra  Ann  Weathers,  a  minor ;  Jesse  Pye 
and  Littleberry  Perdcw  were  the  securities  on  his  bond.  Perdew  died 
before  any  of  the  proceedings  on  this  record  were  instituted.  On  the 
3d  day  of  June,  1833,  Jesse  Pye,  upon  his  application,  under  the  act  of 
the  Legislature  of  Georgia,  was  discharged  by  the  Court  of  Ordinary  of 
Putnam  county  from  his  suretyship  aforesaid.  About  eighteen  months 
after  Pye's  discharge,  the  minor,  Orra  Ann  Weathers,  intermarried  with 
Littleberry  Owens.  On  the  13th  July,  1836,  Littleberry  Owens  and  his 
wife  filed  a  bill  against  Wiley  Bryant,  calling  upon'  him  to  account  as 
guardian;  and,  afterwards,  to  wit,  in  the  year  1838,  a  decree  was  had 
in  their  fkvor  against  him,  before  the  Superior  Court  of  Merriwether 
county,  for  the  sum  of  $1,643  36,  and  cost  of  suit ;  upon  which  decree 
execution  issued  against  Wiley  Bryant,  personally,  and  was  returned,  with 
the  entry  of  nulla  bona.  In  January,  1839,  the  present  suit  was  brought 
upon  the  guardian's  bond,  to  recover  of  Pye,  the  surety,  the  amount  of 
said  decree.  In  addition  to  the  general  breach  assigned,  the  plaintiffii 
also  set  forth,  as  special  breaches,  tho  insolvency  of  the  guardian,  and 
the  proceedings  on  t&e  bill  in  equity,  viz.,  the  decree,  and  the  return  of 
nulla  bona  on  the  fi.  fa.  The  defendant,  Pye,  plead  his  discharge  by  the 
Court  of  Ordinary  of  Putnam  county,  anterior  to  the  decree  rendered 
against  his  principal. 

Upon  the  first  trial  of  the  cause,  judgment  was  confessed  for  the 
plaintiffs,  and  an  appeal  entered* by  tho  defendants;  and  on  the  appeal 
trial,  a  verdict  was  had  in  favor  of  the  defendants.  A  new  trial  was 
then  moved  by  the  plaintiffs.  Pending  the  rule  nisi^  for  a  new  trial, 
Pye  died,  and  scire  facias  was  sued  out  to  make  his  representative  a 
party.  The  sci.  fa,  was  served  on  Allen  Beall,  executor  of  Jesse  Pye, 
deceased,  and  returned.  Upon  the  return  of  the  set.  fa.  a  verbal  mo- 
tion was  made,  to  make  Beal,  executor,  a  party  to  the  cause,  and  ho 
was  accordingly  made  a  party,  and  the  only  evidence  of  the  judgment 
of  the  court  making  him  a  party,  which  the  record  affords,  is  an  en- 
try on  the  bench  docket  in  these  words,  to  wit :  "parties  made."  After- 
wards counsel  for  the  executor  of  Pye  appeared,  and  resisted  the  grant- 
ing A  new  trial.    A  new  trial  was,  however,  granted,  and  when  the  ''- 
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was  ther^ter  called  for  trial,  Beall,  executor  of  Pye,  objected,  that  he 
bad  not  been  made  a  party  to  tbe  suit  regularly  ;  becaoBe  the  judgment 
of  the  court  upon  tbe  return  of  tbe  set.  fu,  was  not  entered  upon  the 
minutes ;  or,  in  otber  words,  it  did  not  judicially  appear  that  he  hi^ 
been  made  a  party  at  all.  This  objection  was  overruled,  and  the  trial 
proceeded.  Upon  tbe  trial,  it  appeared,  from  tbe  statements  of  the 
clerk  of  tbe  court,  and  of  counsel  for  tbe  plaintiff,  tbat  tbe  bond  sued 
on  bad  been  filed  in  tbe  office  of  tbat  ci^urt,  and  was  iost.  Whereup- 
on tbe  plaintiffs  were  permitted  to  establisb,  under  tbe  rule  of  court,  a 
copy  of  said  bond  instanter.  This  copy  bond  being  tben  tendered  ia 
evidence,  was  o'bjected  to  by  tbe  defendant,  and  admitted  by  tbe  court 
Tbe  record  of  tbe  proceedings  in  equity  against  )Viley  Bryant,  including 
tbe  decree,  was  tben  read  to  tbe  jury  by  counsel  for  tbe  plaintiffs.  The 
execution  issued  against  Wiley  Bryant  individually,  being  tendered,  was 
demurred  to  by  tbe  defendant,  and  admitted  by  tbe  court. 

Tbe  defendant's  counsel,  tbe  plaintiffs  baving  closed,  read  in  eTi- 
denoe  tb^  judgment  of  tbe  Court  of  Ordinary,  of  Putnam  county,  dis* 
charging  Pye*  from  bis  suretyship,  and  offered  a  witness  to  prove  that 
Bryant  bad  in  possession  considerable  property,  and  was  in  fact  solvent, 
after  the  discbarge  of  his  surety ;  which  testimony  being  objected  to  by 
tbe*  plaintiffs,  was  excluded  by  tbe  court. 

The  court  tben  charged  tbe  jury,  and  verdict  was  rendered  for  the 
plaintiffs  for  tbe  full  amount  of  the  decree.  Whereupon  the  defendant 
moved  a  new  trial,  upon  nine  several  grounds,  all  of  which  were  over^ 
ruled  by  the  court,  and  a  new  trial  refused.  The  error  assigned  is,  tbe 
refusal  of  tbe  court  to  grant  the  new  trial  upon  each  and  aU  the  pmnta 
made  in  the  rule.  We  make  this  statement  of  the  facts,  in  conseciitive 
order  ;  because  necessary,  as  we  believe,  to  an  easy  comprehensaon  td 
tbe  opinions  in  this  important  cause  we  now  pronounce. 

Tbe  first  ground  taken  in  the  rule  for  a  new  trial  is,  ^^  there  was  no  or- 
der of  tbe  court,  making  the  legal  representative  of  Jesse  Pye,  deceased, 
a  party  to  tbe  suit  on  the  guardian's  bond,  except  an  entry  on  the  mo- 
tion docket  of  '  parties  made.'  "  The  statute  of  1799  authorises,  in 
case  of  tbe  death  of  a  party  defendant,  bis  representative  to  be  made  a 
party  by  scire  facias. 

In  the  case  of  Alfred  P.  Reed^  plaintiff  in  error,  vs.  Jamet  SuiHns^ 
tried  at  Americus  in  July  last,  this  court  deterinined  that  a  scire  Jacias 
is  a  judicial  writ,  but  because  it  may  be  plead  to,  it  is  in  tbe  nature  of 
an  action.— Tirfrf'*  Prac.  1090 ;  Coke  Lit.  290, 6.  ;  2  Wils.  261. 

In  England,  at  common  law,  tbe  death  of  a  sole  plaintiff  or  defend- 
ant, at  any  time  before  final  judgment,  would  have  abated  the  suit. — 
Tidd*s  Frac.  IIU).  These  parties  are  made  by  statutes. — 17  Cke». 
2,  and  8  and  9  WilHam  3. 

These  statutes  are  not  repugnant  to  our  act  of  '99  upon  tbe  saaae 
subject,  so  far  at  least  as  relates  to  the  right  of  tbe  representatiTe  to 
appear  and  show  cause  against  the  writ,  when  in  default,  so  far  aa  re- 
lates to  tbe  power  of  the  court  to  proceed  against  him,  they  are  not  in 
confiict  with  our  act  of  1799.  By  tbe  statute,  8  and  9  WilHam  3,  the 
right  of  answering  th^  act.  fa.  is  given  to  the  representative  of  m  de- 

«sed  defendant ;  and  if,  being  warned,  he  fail  to  show  cause,  a  vrrit  of 
-^  of  damages  is  awarded  against  him. — TiddU  Prae.  1117*  ^»So« 
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here,  under  our  own  statute,  and  also  so  far  as  it  does  not  repeal  them, 
under  the  English   statutes,  the  representative  may  show  cause  against 
being  made   a  party  (for  example,  he  may  show  that  twelve  months 
have  not  expired)  ;  and  if  he  fails  to  appear,  or,  appearing,  fails  to 
show  cause — being  in  default — the  court  will  order  the  cause  to  proceed 
against  him.     Now,  the  right  to  plead  to  the  scire  facias^  of  necessity 
implies  the  power  of  the  court  to  pronounce  judgment  upon  the  issue 
made,  and  if  th^ party  being  entitled  to  plead  makes  default,  the  pow- 
er— ^nay,  the  duty  of  the  court,  to  give  judgment,  as  in  other  cases  of 
default — ^is  conclusively  demonstrated.     We  are,  therefore,  of  the  opin- 
ion that,  upon  the  return  of  the  scire  facias^  a  judgment  of  the  court 
■must  be  pronounced.     The  next  inquiry  is,  what  is  the  evidence  of  the 
judgment  of  the  court-?     We  think  the  record  is  the  only  evidence  of 
what  the  judgment  of  the  court  is ;  the  record  is  tried  by  inspection, 
and,  if  the  judgment  does  not  there  appear,  the  conclusion  of  l^aw.is, 
that  none  has  been  rendered.     The  record  in  this  case  does  iiot  show 
that  the  representative  of  Jesse  Pye,  deceassd,  was  made  a  party,  by 
judgment  of  the  court  upon  the  return  of  the  scire  facias.     Judicially, 
therefore,  we  infer  that  be  has  not  been  made  a  party ;  vnless  the  en- 
try of  "  parties  made"  is  part  of  the  record.     We  think  the  motion 
docket  is  no  book  of  minutes.     The  entry  of  *'  parties  made"  is  not  a 
judgment,  and  if  it  was,  it  ought  to  appear  on  the  minutes.     The  motion 
docket  is  but  a  memorandum  book,  and  its  entries  only  inemoranda, 
kept  for  the  convenience  of  the  judge,  in  conducting  the  business  of 
the  court.     By,  the  34th  sec.  of  the  act  of  1799,  {Frin.  428,)  it  is 
made  the  duty  of  the  clerks  to  keep  regular  and  fair  minutes  of  all  the 
proceedings  in  their  courts.     The  record  of  this  cause  does  not  show 
that  the  clerk  has  kept  regular  and  fair  minutes  of  all  the  proceedings 
of  the  court  below  ;  but,  on  the  contrary,  a  very  material  item  in  the 
proceedings  of  the  court,  upon  the  supposition  that  this  judgment  was 
rendered,  naa  been  omitted.     The  same  section  of  the  act  of  '99  makes 
it  the  duty  of  the  presiding  judge  to  sign  the  minutes  daily.     This  ob- 
ligation to  fign,  if  it  means  anything,  means  that  he  shall  examine  the 
minutes,  and  see  to  it  that  they  contain,  and  correctly  report,  all  the 
proceedings  of  the  court,  in  every  case.     And  his  signature  is  his  offi- 
cial attestation  that  the  minutes  are  both  correct  and  complete.     Can  we 
therefore— could  any  court — admit  anything  to  be  a  part  of  the  pro- 
ceedings in  this  cause,  not  thus  certified  by  the  presiding  judge  }     The 
judge  does  not  sign  his  motion  docket,  but  his  minutes.     In  England  it 
is  necessary  that  the  record  should  be  drawn  up  in  form,  before  a  copy 
of  it  can  be  given  in  evidence.     A  judgment  paper j  signed  by  the  officer j 
is  not  emdence  of  a  judgment. — Tidd^s  Prac.  943  ;  Bulier  N,  P.,  228. 

It  concerns  judicial  responsibility,  the  rights  of  property,  of  life, 
liberty,  and  character,  that  the  records  of  judicial  action  should  be  com- 
plete, correct  and  permanent ;  and  further,  that  they  be  attested  to  be 
records,  in  authoritative  form.  We  have  no  hesitation  in  saying,  that 
the  court  erred  in  refusing  the  rule  on  the  first  ground. 

The  second  ground  for  the  new  trial  is,  that  the  court  erred  in  per- 
mitting the  execution  against  Wiley  Bryant,  in  his  individual  capacity,  to 
be  read  in  evidence,  as  proof  of  waste  on  his  part  as  guardian.     As  ^ 
we  express  no  opinion  as  to  how  far  this  execution,  with  a  ^-^ 
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nulla  bofuty  will  go,  under  the  circamstances  of  thin  case,  to  establi^ 
waste  ;  we  sball  reserve  that  subject  for  other  heads  of  error  taken  in 
this  cause.  We  do  not  perceive  that  the  fact  of  its  being  against  Bryant, 
the  guardian,  in  his  individual  character,  is  a  well-founded  objection  to 
its  admissibility. 

The  bUl  in  eauity  was  ^brought  against  Bryant  as  guardian,  charging 
a  deoastavitj  and  seeking  to  make  him  liable  in  his  individual,  and  not 
in  his  representative,  character ;  the^  decree  was  piT^perly  rendered 
against  him  personally,  and  the  execution  very  properly  followed  the 
decree.  We  therefore  think  the  presiding  judge  did  not  err  in  refuang 
the  rule  on  this  ground. 

The  third  ground  for  a  new  trial  is,  that  the  court  erred  in  permitting 
a  copy  of  the  guardian's  bond,  taken  by  the  Court  of  Ordinary,  of 
Putnam  county,  to  be  established  instanter  as  an  office  paper,  and  to  bt 
read  in  evidence  on  the  trial  of  the  cause. 

•The  49th  rule  of  court  {HotchkisSy  949)  provides  that  upon  the  loss  of 
any  original  declaration,  plea,  indictment,  or  other  office  papers^  a  copj 
of  the  same  shall  be  established  instanter.  It  was  under  this  rule,  that 
the  court  below  allowed  the  copy  of  Jhe  bond  to  be  established.  Does 
the  rule  contemplate  a  guardian's  bond  ?  Is  a  guardian's  bond  an  office 
paper  }     We  do  not  think  that  it  is  an  office  paper. 

This  rule  was  no  doubt  originally  designed  to  embrace  the  pleading? 
in  the  case,  and  such  other  papers  as  belong  to  the  office  of  the  clerk 
of  the  superior  and  inferior  courts,  as  papers  of  file.     We  are  Aware 
that  it  has  been  extended  to  notes  and  othex  papers,  the  foundation  of 
pending  actions,  before  final  judgment  thereon.     The  private  papers  of 
a  party  are  not  office  papers  ;  they  are  not  deposited  in  office,  by  the 
law.     If  filed  in  office  voluntarily,  that  fact  does  not  make  them  office 
papers.     They  are  still  the  property  of  the  depositor,  and  may  be  with- 
drawn  by  him.     After  final  judgment  on  a  note,  bond,  or  bill,  it  may  be 
conceded  that  they  become  office  papers,  and  cannot  be  withdrawn  but 
by  an  order  of  the  court.     A  guardian's  or  administrator's  bond,  how- 
ever, occupies  very  different  ground  from  these.     They  are  not  the  prop- 
erty of  the  parties ;  they  belong  to  the  Ordinary ;  they  are  the  office 
papers  of  the  Ordinary,  placed  of  file  there  by  the  law. — Prtn.  244, 246. 
There  they  are  to  remain.     How  the  plaintifis  in  this  cause  became 
possessed  of  the  original,  does  not  appear.     They  are  not  entitled  to  that 
possession,  and  the  possession  does  not  make  tne  bond  the  property  of 
the  plaintiffs ;  if  it  did,  it  is  still  not  an  'office  paper  of  the  Superior  Coort 
The  testimony  shows  that  it  had  been  in  the  office  of  the  Superior  Court, 
and  was  lost*;  its  having  been  in  that  office  does  not  make  it  an  office  paper. 
•   The  testimony  does  not  show  that  application  to  the  Court  of  Ordi- 
nary of  Putnam  county  was  made  for  a  certified  copy,  before  the  copy 
was  established  instanter.     That  is  the  legal  depository  of  this  boiMi. 
From  aught  that  appears,  it  was  there.     But,  if  lost,  the  mode  to  estab- 
lish a  copy,  was  by  rule  and  notice,  &c.     This  is  an  official  bond^and 
is  on  that  account  an  office  paper  of  the  court  which  takes  it,  aod  to 
which  it  is  made  payable.     Guardian's  and  administrator's  bonds,  io 
many  instances,  are  intended  to  protect  the  rights,  not  alone  of  one, 
but  of  many  ;  as  in  case  of  several  wards  of  the  same  guardian,  or  all 
distributees  of  the  same  estate.     It  cannot,  therefore,  be  r^tfally 
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ooiltrolled  by  any  one  ;  very  properly,  therefore,  the  Court  of  Ordinary 
is  made  the  custodier.  The  act  of  December,  1823,  in  view  of  these 
things,  makes  a  certified  copy  of  these  bonds  evidence  ;  notwithstanding 
this  act,  the  original,  if  presented,  is  the  best  evidence  ;  but  it  does  not 
follow,  that  because  the  original  is  evidence,  the  act  of  1823  being 
cumulative,  therefore  a  copy  established  instanter^  is  the  next  best 
evidence.  A  certified  copy,  we  think,  was,  in  this  case,  the  next  best 
evidence  to  the* original ;  and  if  that  (the  original)  was  lost,  a  copy 
could  not  be  established  instanter  ;  and  for  these  reasons  we  think  the 
court  erred  in  refusing  the  rule  on  the  third  ground. 

I  shall  consider  the  4th,  5th,  and  6th  grounds  for  a  new  trial,  speci- 
fied in  the  rule,  together,  as  they  present  only  different  heads  of  a 
general  subject.  In  these  specifications  are  involved  the  inquiries, 
whether  the  decree,  against  the  guardian  generally,  is  conclusive  against 
his  surety  ?  Whether  the  facts  of  effects  belonging  to  the  ward,  having 
come  into  the  possession  of  the  guardian  before  the  discharge  of  the 
surety,  is  of  itself  such  evidence  of  waste  as  will  charge  the  surety  .> 
How  far  the  discharge  of  a  suretyj  by  the  Court  of  Ordinary,  upon  his 
own  application,  under  our  statute,  releases  him  from  liability  on  his 
bond  ?  And  whether  a  decree  against  the  principal,  rendered  long  after 
his  discharge,  is  evidence  of  waste  against  his  surety  ?  This,  I  believe, 
is  a  correct  summary  of  the  questions  raised  in  the  4th,  5th,  and  6th 
specifications  in  the  rule .  The  specifications  themselves  need  not  be  here 
repeated.  The  most  of  these  questions  have  been  decided  by  this  court 
— see  the  case  of  Woods  vs.  Vasony  decided  at  Milledgeville,  in  May 
last,  antey  p.  84.  They  were  reviewed  in  that  case,  by  the  court,  after 
very  extended  and  profound  argument.  The  case  now  under  review  has 
been  also  ably  argued,  and  after  this  second  hearing,  of  substantially 
the  same  points,  we  find  no  cause  to  change  the  judgment  pronounced 
in  Woods  vs.  Vason.  The  first  query,  to  wit,  whether  the  decree  against 
the  mxardian  is  conclusive  against  his  surety,  in  an  action  on  the  bond, 
vre  shall  consider,  for  the  present,  wholly  irrespective  of  the  discharge. 
Is  the  surety  estopped  by  it,  or  may  he  look  into  it  ?  Is  it  conclusive, 
or  only  prima  facie  evidence  of  waste  ?  In  the  judgment  of  this  court, 
it  is  only  prima  facie  evidence  of  a  devastavit.  The  surety,  to  use  again 
the  language  of  some  of  the  courts,  may  look  into  it.  It  becomes  im*' 
portant  to  determine  what  is  meant  by  this  phraseology. 

In  Joyner  vs.  Cooper y  2  Bailey y  199,  the  court  says,  that  the  surety 
may  look  into  the  decree,  ^^  in  order  to  see  that  he  is  charged  only  for 
the  accounts  or  duties,  the  faithful  discharge  or  performance  of  which 
he  has  undertaken  t6  guaranty."  We  are  unwilling  to  limit  the  rights 
of  the  surety  to  a  looking  into  the  decree y  as  in  that  case  defined.  We 
believe  that  the  decree  is  evidence  against  the  surety,  until  he  shall  re- 
but it  by  counter-testimony ;  and  that  he  is  permitted  to  inquire,  ab 
origincy  into  the  justice  of  the  decree.  He  is  not  restricted  to  the  in- 
quiry, whether  the  decree  charges  him  only  for  such  accounts  or  duties, 
tne  faithful  discharge  or  performance  of  which  he  has  guarantied.  But 
lie  may  make  inquisition  into  the  correctness  of  those  accounts,  or  into 
"the  faithful  performance  of  those  duties  ;  or  he  may  set  up  any  defence 
-which  the  principal  could  set  up  against  the  rendition  of  the  decree  ;  or 
-which  he  could  have  set  up,  had  he  himself  been  a  party  to  the  pr<^< 
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ing.  Wo  are  satisfied  that  the  rule  thus  laid  down  is  sostained  bj  the 
authorities,  and  it  is  clearly  founded  in  equity.  Is  it  not  enough  that  a 
decree  ''  inter  aHa»^^  is  prima  facte  evidence  against  a  party  haying  no 
notice  ?  In  Carmack  vs.  Commonwealths  for  the  use^  Sfc.j  5  J^inney,  184, 
after  judgment  in  trover  against  a  sheriff,  who  had  levied  an  execution 
against  A  upon  the  property  of  B,  in  an  action  against  the  sheriff  and 
his  sureties,  the  court  determined  that  the  sureties  were  not  liable 
for  the  amount  of  the  judgment  in  trover,  in  consequence  of  their  bond. 
The  suit  in  this  case  was  scire  faciasy  to  which  the  sheriff,  as  well  as  the 
sureties,  was  a  party. 

Tilghman,  G.  J.,  in  delivering  the  opinion  of  the  court,  holds  this 
strong  language :  ^^  It  is  contended,  however,  that  inasmuch  as  the 
sheriff  was  the  defendant  in  the  action  of  trover,  he  certainly  is  boond 
by  the  judgment  in  it,  and,  therefore,  the  other  defendants,  in  this  joint 
action,  must  be  bound  also.  This  is  a  verv  subtle  attempt  to  cut  off 
the  sureties  from  all  possibility  of  being  heard ;  but  it  is  too  unreasonihk 
to  be  sanctioned  by  law."  This  reasoning  applies  to  the  case  at  thb 
bar,  with  all  its  force.  A  decree  is  first  had  against  Bryant,  the  guard- 
ian, apd  afterwards  a  joint  action  is  brought  against  him  and  his  sore- 
ties  on  their  bond ;  and  counsel  for  the  plaintiff  in  error  coatends,  that, 
inasmuch  as  the  decree  is  binding  upon  the  guardian,  it  is  also  binding 
upon  the  other  defendant.  We  reply,  as  the  court  in  Pennsylvania  did, 
this  is  a  very  subtle  attempt  to  cut  off  the  sureties  from  all  poarabilitj 
of  being  heard,  and  is  too  unreasonable  to  be  sanctioned  by  law.  Ii 
Dawes  et  al  vs.  Shea  et  al^  15  Mass.  Rep,  7,  it  was  determined  that 
where  judgment  had  passed  against  an  administrator,  in  an  action  bamd 
by  the  statute  of  limitations,  in  an  action  against  the  sureties  on  his 
bond,  they  were  not  bound  by  the  judgment,  but  might  plead  the  stat- 
ute of  limitations.  So  also  in  the  Ordinary  vs.  Condy^  reported  in  2 
Hilly  313,  it  was  decided  :  that  a  judgment  or  decree  against  an  ad- 
ministrator, is  prima  Jade  evidence  against  his  surety,  but  not  concln* 
sive  ;  and  in  an  action  against  the  surety  on  the  administration  bond,  he 
may  give  in  evidence  to  show  that  a  prior  decree  against  the  adminia- 
trator  was,  in  fact,  for  his  personal  debts.  In  this  case,  the  authorities 
English  and  American,  (in  an  exceedingly  able  opinion,)  came  under  the 
review  of  Chancellor  Harper.  The  result  of  that  review  was  as  above 
stated. 

The  surety  now  before  this  court  was  not  a  party  to  this  suit  in 
equity  ;  he  had  no  notice,  so  far  as  the  record  dbdoses,  of  its  pendency ; 
of  course  he  was  not  heard  in  his  own  defence  in  that  suit.  It  is  e&^ 
trary  to  natural  justice,  and  also  to  all  the  analogies  of  the  layr,  that  one 
should  be  estopped  by  a  decree  to  which  he  was  not  a  party,  and  cf 
which  he  had  no  notice.  Such  a  rule  would  most  effectually  oust  the 
security  of  his  day  in  court.  His  rights  would,  by  such  a  rule,  depend 
upon  the  diligence  or  the  fidelity  of  others.  The  principal  might  eol- 
lude  with  the  complainant,  and  permit  an  iniquitous  decree  to  be  ren- 
dered against  himself,  in  order  to  charge  his  surety.  Human  nature  i^^ 
unfortunately,  not  too  good  for  that ;  or  his  carelessness  or  neglect  might 
work  irreparable  injury  to  the  surety.  The  reason  for  our  opinkii  is 
as  strong  as  the  authority  is  conclusive. 

~  ^  general  ride  is,  that  no  one  is  bound  by  a  judgment  or  da^^Bt) 
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bat  parties  and  privies. — Duchess  of  Kingston's  c(ue,20  Stale  trials j  538. 
The  general  meaning  of  primes  includes  those  who  claim  under,  or  in  the 
right  of  parties.  There  is  no  such  privity  between  a  surety  and  his 
principal,  as  will  take  him  out  of  the  general  rule.  The  authorities  re- 
lied upon  on  this  point,  by  counsel  for  defendant  in  error,  are  1  McCord 
R.  379,  and  3  McCord  R.  225.  Upon  an  examination,  I  find  that  the 
first  of  these  cases  only  establishes  the  position,  that  a  judgment 
against  an  administrator  is  conclusive  against  him,  in  an  action  founded 
on  that  judgment,  suggesting  a  devastavit.  The  rights  of  sureties  were 
in  no  way  involved  in  that  case.  The  other  case,  in  3  McCordj  I  state, 
on  the  authority  of  Chancellor  Harper,  only  decided,  that,  although  the 
surety  had  not  been  summoned  before  the  Ordinary,  the  decree  against 
the  principal  was  prima  facie  evidence  against  him.  The  case  of  Cure-' 
/on  vs.  Sheitofij  (3  McCord  R,  412,)  has  been  more  generally  relied  upon, 
in  South  Carolina,  than  any  other,  to  sustain  the  position  that  the  decree 
is  conclusive.  But  see  the  view  taken  of  this  case  by  Chancellor  Har-^ 
per,  in  the  Ordinary  vs.  Condy, 

By  the  act  of  the  Legislature,  passed  in  1805,  (Prin.  Dig.  237,) 
whenever  securities  to  executors,  administrators,  or  guardians,  conceive 
themselves  to  be  in  danger  of  suffering  thereby,  and  petition  the  Court 
of  Ordinary  for  relief,  the  said  court  shall  cause  the  executor,  adminis- 
trator, or  guardian,  to  be  summoned  to  appear  before  them,  at  the  next 
sitting  thereof ;  and  shall  make  such  order,  and  give  such  relief  in  the 
case,  by  counter-security,  or  otherwise,  as  to  said  court  shall  seem  just 
and  equitable.  Under  this  act,  Jesse  Pye,  the  surety  of  Bryant,  ap- 
plied to,  and  was  discharged  by  the  Court  of  Ordinary  of  Putnam 
county.  That  court  passed,  at  the  same  time,  an  order  revoking  the 
letters  of  Bryant,  the  guardian,  unless,  on  or  before  the  next  term  of  said 
court,  he  shall  give  new  bond  and  security.  Whether  the  new  bond 
was  given  or  not,  the  record  does  not  inform  us. 

It  18  not  questioned,  that,  in  this  act,  the  Legislature  clothed  the  Court 
of  Ordinary  with  power  to  discharge  the  surety  to  a  guardian's  bond  ; 
they  are  authorized  by  the  act  to  give  relief  to  the  surety,  by  counter- 
security,  or  otherwise,  as  to  them  shall  seem  just  imd  equitable. 

The  law  presumes  that  they  will  give  relief  in  such  way  as  will  not 
injure  the  ward  ;  it  is  their  duty  to  protect  the  rights  of  the  ward.  This 
they  can  do  io  several  ways  ;  tbey  can  discbarge  the  surety,  taking  new 
security  for  the  further  execution  of  the  trust ;  or  they  can  require  the 
guardian  to  settle  with  a  new  guardian,  before  granting  a  discharge..  In 
case  they  do,  however,  as  they  did  in  this  case,  discharge  the  security, 
by  their  judgment,  from  what  is  he  released  ?  We  think,  only  from  fu- 
ture liabtUiy.  So  far  as  he  is  fixed  with  liability,  at  th«  time  of  the  dis- 
charge, that  continues.  No  power  on  earth  can  release  him  from  exist- 
ing liability.  If  new  security  is  given,  the  new  surety  is  bound  for  the 
future  management  of  the  trust,  and  also  bound  equally  with  the  old  sure- 
ties, for  past  management  of  the  trust.  In  South  Carolina,  where  there 
is  a  statute  almost  identical  with  our  act  of  1805,  there  may  be  found 
dictUy  denying  the  power  of  the  Court  of  Ordinary,  or  of  Chancery,  to  dissolve 
the  contract  of  suretyship,  as  to  future  liability.  The  decisions  of  the  courts 
have,  however,  recognized  the  power ;  and  determined  the  effect  of  a 
discharge  to  be  as  we  have  just  stated  it.— 2  Boiley^s  R.  480^2  McP 
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C.  R.  55 ;  1  ^i/r»  Ch.  R,  414.     See  Tl^ooci*  vs.  Fa«ofi,  determined  by 
this  court,  antt^  p.  84. 

As  the  record  of  the  Ordinary  in  this  case,  does  not  show  that  new 
bond  and  security  was  given,  in  pursuance  of  the  order  ni«i,  we  infer  that 
none  was  given,  and  that  the  guardianship  was  revoked.  We  have  seen  that, 
generally,  in  cases  where  there  is  no  discharge  of  the  sureties,  a  judgment  or 
decree  against  the  guardian,  is  prima  fade  evidence  of  a  devoMtamt  in  an  ac- 
tion against  tharh  on  their  bond.    In  this  case,  the  surety  was  discharged  in 
June,  1833,  ana  the  decree  against  the  guardian  was  rendered  in  1838,  about 
five  years  thereafter.  We  are  now  to  inquire,  what  evidence  does  this  decree, 
and  the  execution  issued  upon  it,  with  a  return  of  mi/Za  6ona,  furnish  of  aiie- 
vcutavitj  so  as  to  charge  the  sureties  ?  The  decree  is  evidence  of  waste  by  the 
guardian,  and  the  return  of  mi/Aiftona,  on  the/./a.,  is  evidence  of  insolvency. 
But  at  what  time  do  the  decree  and  ihefi,fa.  establish  the  devoMiatii} 
At  the  date  of  the  decree,  five  years  after  the  surety  was  discharged. 
*  Does  the  decree,  then,  prove  anything  against  the  surety  ?     By  itse]f,  we 
answer,  nothing;  because  he  is  liable  only  for  the  waste  committed  before 
bis  discharge.     We  are  not  prepared  to  say,  that  a  state  of  facta  might 
not  exist,  which  would  make  this  decree  evidence  of  waste,  committed 
anterior  to  Ihe  dischai^e.     If  there  are  also,  in  evidence,  facts  or  circum* 
stances  which  directly,  or  inferential ly,  connect  the  waste  established  by 
the  decree,  with  any  maladministration,  before  the  discharge  of  the  sure- 
ty, it  ought  to  be  sent  to  the  jury,  and  the  amount  of  its  evidence  weighed 
by  them.     For  example,  we  are  not  prepared  to  say,  that  the  marriage 
or  maturity  of  the  ward,  before  the  discharge,  (being,  in  that  case,  a  per- 
son capable  of  settling  with  the  guardian,  and  of  giving  an  acquittance,) 
together  with  the  subsequent  decree,  in  favor  of  the  ward,  would  not 
establish  a  devasiamt  before  the  discharge,  and  make  the  surety  liable. 

For  myself,  I  believe  there  is  no  doubt  of  it.  The  fact  of  the  guard- 
ian's having  received  the  effects  of  the  ward  before  the  release  of  the 
surety,  together  with  the  decree  rendered  after  the  release,  do  not,  toge- 
ther, make  out  a  devastavit ;  for  *the  reason,  as  we  hope  to  show,  that 
the  receipts  of  the  effects  alone,  before  the  release,  is  no  evidence  what- 
ever of  maladministration.  The  decree  cannot,  in  this  case,  relate 
back  to  the  time  of  the  receipt  of  the  effects,  as  held  by  the  presiding 
judge.  If,  as  we  hold,  the  discharged  surety  is  only  liable  for.  nvdadrain- 
istration  before  his  release,  that  is  a  fact  which  the  plaintiffi  must  prove, 
either  directly  or  circumstantially. 

A  relation,  in  fact  j  may  be  established  between  the  decree  and  the  re- 
ceipt of  the  effects.  In  this  case,  in  our  judgment,  that  legal  relaltos, 
which  is  a  fiction,  does  not  exist.  This  fiction  is  adopted  in  certain  cases, 
where  justice  requires  a  resort  to  it;  it  is  founded  in  necessity,  tcl  ret 
magis  valeat  quam  pereat.  For  example,  if  a  feme  sole  makes  a  deed, 
and  it  is  delivered  as  an  escrow^  and  marries  before  it  is  delivered  to  the 
grantee,  its  delivery  to  the  grantee  relates  back  to  the  first  delivery. 
The  marriage,  intervening  the  first  and  second  delivery,  is  the  necessity 
which  creates  the  relation.  The  doctrine  of  relation,  thus  explained, 
cannot  obtain  here :  in  this  case,  the  rules  of  evidence,  and  the  riefats 
of  the  surety,  cannot,  without  violence,  be  made  to  yield  to  a  legal  fictioo. 
"^^e  right  of  the  plaintiffs  to  recover  here,  depends  upon  an  affinnatire 
.  to  wit :  a  waste  by  the  guardian,  before  the  release  of  the  stire^. 
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The  law  of  pleading  and  the  rules  of  evideDce  cast  the  finua  upon  them. 
As  to  the  law  of  relation,  see  Renins  Com,  vol.  4,  p.  454  ;  1  Johns.  Ch. 
R.  297  ;  Perlan\  sec.  138  ;  3  Coke,  35,  6,  36,. a;  3  B.  and  C.  317. 

It  was  held  by  the  i^ble  judge  who  presided  on  the  trial  of  this  cause, 
^^  that  no  other  evidence  of  waste  by  the  guardian  was  necessary,  on  the 
part  of  the  plaintifis,  to  charge  the  surety,  than  the  reception  of  the  effects 
of  the  ward  by  the  guardian,  before  the  discharge  of  the  surety ;  pro- 
vided he  had  failed  to  pay  over  and  account  for  the  same."  This  ques- 
tion  has  often  been  before  the  courts  of  South  Carolina ;  and  notwith- 
standing the  acknowledged  learning  of  her  judges,  it  is  not  a  very  easy 
matter  to  determine.,  from  the  books,  how  it  is  settled  in  that  State. 
There  are  decisions,  in  fact,  on  both  sides.  1  shall  not  undertake  an 
analysis  of  them,  because  this  has  been  undertaken  already,  by  this  court, 
in  Woods  and  Vason.  We  differ  with  the  court  below,  and  hold,  that  the 
reception  of  the  effects  of  the  ward,  unaccounted  for,  is  not,  per  se,  waste. 
The  condition  of  the  guardian's  bond  is,  that  the  guardian  do  well  and 
truly  deniean  himself ^  as  guardian,  agreeably  to  his  letters  oi  guardianship, 
and  agreeably  to  law.  Under  his  contract  with  the  Court  of  Ordinary,  the 
surety  undertakes  that  his  principal  will  demean  himself,  (that  is,  execute 
his  trust,)  aareeably  to  the  instructions  contained  in  his  letters  of  guard- 
ianship, and  agreeably  to  law.  Now,  we  assume  that  any  one,  feeling 
aggrieved,  and  seeking  redress  out  of  the  surety  upon  his  bond,  is  held  to 
show  a  breach  of  the  oond  ;  that  is  to  say,  he  is  held  to  show  that  the 
guardian  has  not  demeaned  himself  agreeably  to  his  letters  of  guardian- 
ship and  agreeably  to  law.  One  of  the  directions  which  the  Ordinary 
gives  to  the  guardian,  in  his  letters,  is,  ^'  that  you  inquire  into  and  take 
charge  of  his  (the  ward's^  estate."  By  the  commission,  then,  under 
which  he  acts,  it  is  made  his  duty  to  ^'  inquire  into  and  take  charge  of  his 
ward's  estate  ^"  that  is,  to  do  that,  the  doing  of  which  is  sought  to  be 
made,  in  this  cause,  a  devastavit.  The  requirements  of  the  bond  are  in 
exact  accordance  with  the  instructions  of  the  letters  ;  a  part  of  the  con- 
dition of  the  bond  is,  that  the  guardian  demean  himself  agreeably  to  his 
letters  of  guardianship.  We  are  aware  that  the  instructions  of  the  letters 
are  in  subordination  to  the  law.  But  the  instructions  of  the  letters,  in 
this  particular,  are  but  the  requirements  of  the  law.  The  law  also  makes' 
it  his  duty  to  inauire  into  and  take  charge  of  the  estate  of  his  ward  ;  to 
receive  and  %eep  his  effects.  Nay,  further,  if  he  fails  to  do  this,  he  is 
guilty  of  devastavit,  which  will  forfeit  the  condition  of  his  bond,  and 
charge  his  sureties. 

It  is  his  duty,  we  say,  to  collect  in,  and  take  charge  of,  the  effects  of 
his  ward ;  the  duties  of  guarajan  and  executor,  in  this  regard,  are  the 
same.  This  will  not  be  controVerted.  Indeed,  if  the  guardian  is  not  ap- 
pointed for  this  purpose,  then  the  appointment  of  a  guardian  at  all,  for  the 
management  of  the  estate  of  a  minor,  is  an  act  of  redeemless  folly. —  Wil' 
Uams*  Ex*TS  718,  719.  If  an  executor  or  administrator  unduly  delay  to 
bring  an  action,  until  it  is  barred  by  the  statute  of  limitations,  he  becomes 
personally  liable,  (  Wimams^  Ex^rs  718 ;  12  Mod.  573,)  and  such  delay 
will  amount  to  a  devastavit.— TTiZ/iams'  Ez'rs  1284  ;  12  Mod,  673. 

By  the  laws  of  Georgia,  guardians  are  required  to  make  an  inventory 
of  the  effects  of  their  wards,  and '  return  it  to  the  Court  of  Ordinary. 
Moreover,  the  statute  (12  Char.  2)  makes  it  the  duty  of  guardis^ 
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the  custody y  tuiHan  and  management  of  the  goodsy  chattels  and  persmtal 
estate  of  children  comniilted  to  their  care.  This  statute  is  of  force  m 
Georgia. — Schley^s  Dig.  243.  .  . 

We  think,  then,  it  is  established  by  these  views,  and  the  authorities 
which  sustain  them,  that  it  is  the  duty  of  the  guardian  to  receive  the  ef- 
fects of  the  ward,  and  if  he  fails  to  collect  and  receive  them,  he  coromil* 
waste.     If  these  things  are  so,  can  the  receipt  of  the  effecte  be  evidence 
of  waste  at  the  same  time  ?    The  thing  is  not  only  unreasonable,  bat  ab- 
surd.    But  it  is  said,  that  it  is  not  the  receipt,  per  se,  of  effects  which 
will  charge  this  surety,  but  not  accounting  and  paying  over,  up  to  the 
time  of  the  discharge,  will  charge  him.     In  other  words,  the  plaintiff  w 
the  action  on  the  bond,  having  shown  that  effects  came  to  the  hands  of 
the  guardian,  before  the  release  of  the  surety,  he  will  he  chargeable, 
unless  he  can  show  that  they  have  been  paid  over,  thus  shifting  the  onus. 
But  if,  as  we  trust  has  been  demonstrated,  the  mere  receipt  of  effects  i» 
in  no  sense  waste,  then  the  plaintiffs  have,  at  the  lime  when  they  clMm 
that  the  onus  is  shifted,  established  no  waste.    They  have  shown  no 
breach  of  the  bond  ;  and  thi^,  we  contend,  is  to  be  affirmatively  proven  by 
the  plaintiffs.     Now,  the  keeping  the  effects,  or  having  them  on  band  at 
the  time  of  the  release,  is  no  breach  ;  for  it  is  as  much  the  duty  of  the 
guardian  to  keep  the  effects  as  to  receive  them,  unless— huA  here  lies  the 
true  distinction  in  these  cases — he  keeps  the  effects,  or  holds  them  at  the 
time  the  surety  is  discharged,  under  circumstances  which  amount  to  a 
dereliction  of  duty ;  under  circumstances  which  show  a  violation  of  his 
trust.     These  circumstances,  we  hold,  it  is  incumbent  upon  the  plaintiff 
to  prove ;  they  must  show  a  breach  of  the  bond.     It  would  be  impossible 
to  say  what  would  be  a  safe  general  rule  upon  this  subject.     Vf  e  under- 
take to  establish  none.     Each  case  must  be,  in  some  degree,  controlled 
by  the  circumstances  which  attend  it. 

We  will  say,  however,  that  in  cases  where  the  receipt  of  effects  by 
the  guardian  is  proven,  and  a  demand  is  made  for  a  settlement,  anterior 
to  the  discharge  of  the  surety,  by  any  person  entitled  to  recefve  and 
receipt  for  such  effecta,  the  surety  will  be  liable.  To  this  extent  go  the 
folio winjj  cases  :  Vaughanvs.  Evansy  1  BiWs  Ch.  Rep,  414  ;  Townseaa 
and  Gordon  vs.  Everett^  6  Ala.  Rep.  N.  S.  607  ;  the  Governor  vs.  Rob- 
bins,  7  Ala,  R.  N,  S.  79;  the  Ex*ors.  of  Moore  vs.  the  Treasurer^  1  JVbff 
and  McCord,  214  ;  Wright  vs.  Hamilton^  2  Bailey^  51, 

Any  act  of  maladministration,  before  the  release — such  as  a  use  of  the 
effects  for  private  purposes,  investment  of  funds  contrary  to  law,  gross 
neglect  in  the  management  of  the  ward's  estate — would,  of  course,  chai^ 
the  surety.  Insolvency  anterior  to  the  release  would  charge  the  surety ; 
we  are  inclined  to  the  opinio^  that  slight  evidence  of  waste  will  be  suffi- 
cient to  charge  him. 

And,  as  before  intimated,  1  should  hold,  that  if  the  ward  has  married, 
or  attained  to  maturity,  before  the  discharge,  proof  of  the  fact  would  be 
suflBcient,  in  the  first  instance,  for  the  plaintiffs.  For  whilst  it  h  the  ^nXj 
of  the  guardian  to  receive  the  effects  of  his  ward,  and  to  keep  them,  it  is 
his  duty  to  keep  them  only  until  his  ward  is  legally  entitled  to  receive 
them :  proof  that  there  are  persons  in  esse  before  the  discharge,  ca{iable, 
in  law,  of  giving  the  guardian  an  acquittance,  ought,  it  appears  to  ""j^V^ 
surety  upon  showing  that  he  had  paid  over  the  efffcto  **•*■■•* 
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persons,  or  otherwise  relieviDg,  against  the  presumption  of  a  devastavit. 
It  is  true,  however,  that  the  case  of  Vaughan  vs.  Ecans^  and  other  cases, 
under  such  circumstances,  make  a  demand  necessary.  It  only  remains 
to  apply  these  principles  to  the  case  at  bar.  Up  to  the  time  of  Jesse  Pye^s 
discharge,  and  long;  afterwards,  by  the  Ordinary  of  Putnam  county,  the 
ward  of  his  principal,  Orra  Ann  Weathers,  was  unmarried  and  under 
age ;  no  acts  of  waste  were  proven  before  that  discharge.;  before  that 
time  there  was  no  person  in  esse  authorized  to  make  a  demand,  nor  does 
it  appear  from  the  record  but  that,  at  the  date  of  the  discharge,  the  guard- 
ian was  solvent.  The  only  evidence  of  waste,  disclosed  by  the  record, 
is  the  receipt  of  effects,  before  the  discharge  of  the  surety,  by  the  guardian, 
and  the  decree  rendered  against  the  guardian,  some  five  years  thereafter, 
with  the  return  on  the  execution  issued  on  the  decree  of  ^'  nulla  6ona." 
It  is,  therefore,  the  judgment  of  this  court,  that  the  presiding  judge  erred 
in  refusing:  the  rule  for  a  new  trial  on  the  4th,  5th  and  6th  grounds. 

The  7th  ground  insisted  upon  for  a  new  trial  is,  that  the  breaches 
assigned  in  the  plaintiff's  writ  are  anterior  to  the  discharge,  and  there  is 
no  evidence  to  prove  them  but  the  record  of  a  decree  upon  a  suit  insti- 
tuted long  after  the  discharge  ;  that  is  to  say,  as  we  understand  this 
specification,  the  allegata  and  the  pro6a/a  do  not  correspond.  In  discussing 
the  previous  assignments  of  error,  we  have  laid  down  principles  which 
govern  this.  If,  as  we  have  argued,  the  decree  in  this  case  is  of  itself  no 
evidence  of  waste,  the  doctrine  of  relation  not  applying  ;  and  if,  as  we 
hold,  the  receipt  and  keeping  the  effects  before  the  discharge  by  the  guard- 
ian are  not  evidence,  under  the  circumstances  of  this  case,  of  waste  ; 
then,  it  is  true,  there  is  no  proof  of  the  breaches  alleged,  anterior  to  the 
discharge ;  and  the  proof  does  not  sustain  the  allegations  of  the  writ,  and 
there  ought  not  to  have  been  a  verdict  for  the  planUifb. 

The  eighth  error  complained  of  is,  that  the  court  rejected  the  testimo- 
ny of  a  witness,  who  was  offered  by  the  defendant  to  prove  that  Bryant, 
the  guardian,  was  solvent  subsequent  to  the  discharge  of  the  security. 
The  court  below  having  admitted  the  execution  against  Bryant,  with  the 
entry  of  nulla  bcna^  to  prove  his  insolvency,  we  think  this  testimony  ought 
to  have  been  admitted  in  rebuttal. 

The  ninth  ground,  to  wit,  that  the  verdict  was  contrary  to  both 
law  and  evidence,  is  added,  as  we  suppose,  as  an  expletive,  to  round  off 
the  body  of  the  defendant's  complainings,  and  needs,  in  this  case,  no 
very  special  notice. 

We  therefore  reverse  the  decisions  of  the  court  below,  upon  all  the 
grounds  taken  on  the  rule  for  a  new  trial,  except  the  second. 
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No.  58.-^HAaai80N  McLaren,  plaintiff  in  error,  vs.  Jobn  P. 

St£app,  defendant  in  error. 

In  all  cases  of  account,  where  the  remedy  of  the  plaintiff  would  not  be  u  oiefvatf 
and  c&mplett  in  a  court  of  law,  as  in  a  coart  of  equity,  either  from  the  defect  »f 
•  proof,  or  other  impediment,  or  for  the  purpose  of  avoiding  a  multiplicity  ofsvitt, 
the  jurisdiction  of  the  latter  court  attaches. 

If  it  is  necessary  for  the  plaintiff  to  search  the  conscience  of  the  defendant,  io  order 
to  establish  his  account,  he  may  (;o  into  a  court  of  equity  for  the  discoTef7,  in  tbe 
first  instance,  and  the  court  will  not  only  give  him  the  discovery,  bat  will  (o&  * 
proper  prayer  for  the  purpose)  proceed  to  decree  to  him  the  appropriate  itliei 
consequent  upon  that  discovery. 

Where  there  is  a  general  demurrer  to  the  whole  bill  filed  for  discovery  and  relief,  anj 
the  plaintiff  is  entitled  to  an  answer  to  any  part  of  the  bill,  the  demurrer  will » 
overruled. 

A  court  of  equity  will  decree  a  defendant  to  account  for  money  orerpaid,  in  pv*** 
ance  of  a  usurious  contract 

This  was  a  suit  in  equity,  brought  by  the  defendant  in  error  againstthe 
plaintiff  in  error,  returnable  to  the  April  Term,  1846,  of  the  Superior 
Court  of  the  county  of  Campbell,  the  object  of  which  was  to  recoTer 
back  usury  alleged  to  have  been  paid  by  the  complainant  to  the  defeiMi- 
ant  in  tbe  bill.  The  bill  alleged,  that  in  the  year  1838  the  complaioai^ 
borrowed  from  the  defendant  in  the  bill  the  sum  of  seventy-six  ddlii< 
and  twenty-fire  cents,  or  other  amount  not  precisely  known  by  the  con^ 
plainant ;  that  the  debt  thus  contracted  was  annually  renewed,  until,  io  tw 
year  1843,  at  exorbitant  usury,  sometimes  at  16  and  at  other  times  20ptf 
cenb.,  the  precise  amounts  of  usury  agreed  on  at  each  renewal  notkoovi 
to  the  complainant,  and  for  which  various  notes  were  given  at  diflereot 
times,  and  due  at  different  periods ;  but  that  the  whole  amount  of  o^^ 
received  by  the  defendant  in  the  bill,  amounted  to  one  thousand  dolbo 
or  other  large  sum.  That  in  the  year  last  aforesaid,  the  compUin^^  <> 
the  bill  fully  paid  off  and  discharged  the  whole  of  said  usury,  witbwj 
and  before  any  judgment.  That  the  complainant  did  not  know  »e 
amount  due  him  as  the  excess  of  usury  over  and  above  the  principal  sQ|^ 
lent,  and  the  legal  interest  thereon  ;  and  that  he  had  no  way  or  roeafls« 
establishing  the  same  by  evidence,  without  resorting  to  the  conscienct^l 
the  defendant  in  the  bill ;  and  the  bill  concluded  with  a  prayer  for  ^ 
covery,  account  and  relief,  &c. 

To  which  bill  a  general  demurrer  was  filed,  denying  the  right  of  ij* 
complainant  to  any  discovery  or  relief  therein  prayed,  alleging  that  titf 
complainant  had  an  adequate  remedy  at  law ;  that  no  action  at  law  beioj 
pending,  the  complainant  was  not  entitled  to  a  discovery ;  and  that,  ta^*^ 
the  charges  in  the  bill  to  be  true,  there  was  no  matter  in  the  bilUp* 
which  any  decree  for  the  complainant  could  be  founded. 

The  bill  came  on  to  be  heard  upon  the  demurrer  at  tbe  said  term  be 
fore  Judge  Hill ;  whereupon,  after  argument  had,  the  demurrer  was  over* 
ruled,  and  the  defendant  in  the  bill  ordered  to  answer.  To  which  tlie 
**«.,v.,^l  £q^  ^|jg  defendant  in  the  bill  excepted.  ^ 

He  error  assigned,  see  the  decision  of  the  Supreme  Court 
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T.  A.  Latham,  for  the  plaintiff  in  error. 

William  Ezzard,  for  the  defendant  in  error,  relied  on  the  following 
grounds  :* 

4 

1st  The  court  of  equity  having  obtained  jurisdiction,  for  the  purpose  of 
discovery,  will  retain  it  for  all  purposes.  , 

2d.  If  a  bill  for  discovery  and  relief  be  good  as  to  the  discovery,  a  gen- 
eral demurrer  to  the  whole  bill  is  bad. — 4  John,  Ch.  Rep,  294. 

dd.  The  bill  prays  an  account  as  to  the  usurious  transactions,  and  ac- 
count itself  forms  a  separate  ground  of  equity  jurisdiction.  And  a  bill  of 
this  sort  is  not  confined  to  cases  of  mutual  accounts,  but  may  be  main- 
tained where  there  have  been  a  series  of  demands  on  one  side,  and  of 
payments  on  the  other. — Cooper* 8  Eq.  PL  134. 

J5'y  the  Court, — Warwer,  Judge. 

This  case  comes  before  the  court  on  a  writ  of  error,  from  the  county  of 
Campbell,  alleging  error  on  the  part  of  the  court  below,  in  not  sustaining 
a  general  demurrer  to  a  bill  in  equity,  filed  by  the  defendant  in  error, 
'  against  the  plaintiff  in  error,  for  discovrey  and  relief.  The  complainant 
in  the  bill  seeks  a  discovery  from  the  defendant  in  relation  to  various 
usurious  tmosactions,  which  it  is  alleged  took  place  between  the  parties, 
from  the  year  1838  up  to  the  year  1843,  whereby  the  defendant  received 
from  the  complainant  the  sum  of  one  thousand  dollars,  or  other  large 
sum,  and  also  prays  an  account  of  the  money  so  received  by  way  of 
usurious  interest  by  the  defendant,  and  that  he  may  be  decreed  to  pay  the 
same  to  the  complainant.  It  is  also  charged,  in  the  complainant's  bill, 
that  various  notes  were  given  by  the  complainant^o  the  defendant,  due 
at  different  times,  and  drawing  different  rates  of  interest ;  that  the  whole  of 
the  usurious  interest  was  paid  without  any  judgment  being  obtained 
against  him  therefor ;  that  be  does  not  know  the  excess  of  usury  due  him 
from  the  defendant,  over  and  above  the  principal  and  lawful  interest ;  and 
that  he  has  no  way  or  means  of  establishing  tne  same  by  evidence,  with- 
out resorting  to  the  conscience  of  the  defendant.  The  defendant  demurs 
to  the  complainant's  bill  generally,  for  want  of  equity,  and  that  he  had  an 
adequate  common-law  remedy.  There  are  several  assignments  of  errors, 
but  they  may  all  be  embraced,  and  disposed  of  together.  The  defendant 
insists,  that  as  an  action  at  law  would  lie,  to  recover  back  the  usury  from 
him,  this  court  has  no  jurisdiction  ;  and  if  this  court  had  jurisdiction,  for 
the  purpose  of  obtaining  a  discovery  from  the  defendant,  it  can  be  obtained 
for  the  purpose  only  of  aiding  a  suit  in  a  court  of  common  law.     The  ar- 

fument  for  the  plaintiff  in  error  is,  that  the  complainant  below  should 
ave  instituted  his  suit  in  the  common-law  court,  to  recover  back  the 
usury ;  and  then  come  into  this  court  for  the  discovery,  in  aid  of  that 
suit.  This  is  a  bill  for  discovery  and  account.  Account  is  one  of  the 
ancient  heads  of  equity  jurisdiction. — 1  Madd.  Ch,  23.  Courts  of  equity, 
as  well  as  courts  of  law,  have  concfirren/ jurisdiction  in  cases  of  accounts. — 
1  Madd,  Ch,  85 ;  Cooperh  Eq,^  under  head  of  Jurisdiciianj  29  ;  1  Story^s 
Equity ^  423-4 J  sections  441,  442;  ib.  438,  sections  457,  458.  We  do 
not  intend  to  be  understood  as  establishing  the  rule,  that  a  plaintiff  mav 
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go  into  equity  to  recover  every  demand  which  he  may  have  founded  oq 
account,  where  he  has  a  plain  and  adequate  remedy  at  law ;  but  that  a 
court  of  equity  has  concurrent  jurisdiction,  with  courts  of  law,  in  matters 
of  account,  where  there  is  doidft  or  difficulty  as  to  his  right  to  recover  in 
a  court  of  law.     In  all  cases  of  account,  waere  the  remedy  of  the  plain- 
tiff would  not  be  as  adequate  and  complete  in  a  court  of  law,  as  in  a  court 
of  equity,  either  from  the  defect  ofproo/j  or  other  impediment,  or  for  the 
purpose  of  avoiding  a  multiplicity  of  sutte^  the  jurisdiction  of  the  latter 
court  attaches.     Indeed,  if  it  is  necessary  for  the  plaintiff  to  search  the 
conscience  of  the  defendant,  in  order  to  establish  his  account,  he  may 
come  into  a  court  of  equity  for  the  discovery  in  the  first  instance,  and  the 
court  will  not  only  give  him  the  discovery,  but  will  (on  a  proper  prayer 
for  that  purpose)  proceed  to  decree  to  him  the  appropriate  relief  con- 
sequent upon  that  discovery.     1  Madd,  Ch.  85 ;  Cooper^a  Eg.  under  head 
of  Jurisdiction  J  90  J  31 ;  1  Story'e  Eq.  81-87,  sections  64-71 ;  ih.  437-8-9, 
sections  456,  467,  458 ;  Carlisle  vs.  Wilson,  13  Ves.  276  ;  Post  vs.  jKum 
berley,  9  John,  Rep.  470  ;  Rathhone  vs.  Warren,  10  John,  Rep.  605 ;  A% 
vs.  Baldwin,  17  John,  Rep.  388 ;  HawleyvB,  Cramer,  4  Cowen^s  R^.  727; 
Russell  vs.  Clark^s  Ex*rs,  7  Cranch,  69. 

In  this  case,  the  complainant  alleges,  there  have  been,  during  several 
years,  various  renewals  of  notes,  different  usurious  contracts  made  with  the 
defendant,  which  necessarily  renders  the  account  sought,  intricate  and  com- 
plicated, and  that  he  cannot  prove  these  usurious  transactions  without  a 
discovery  thereof  by  the  defendant.  That  the  complainant  is  entitled  to  the 
discovery,  there  can  be  no  doubt ;  and  the  court  having  jurisdiction  of  the 
cause  for  that  purpose,  ought,  both  on  principle  and  authority,  to  retain  it, 
land  decree  the  appropriate  relief,  consequent  upon  such  discovery  ;  or,  as 
was  said  by  the  court  in  Russell  va.  Clark's  Ez^rs :  *^  If  certain  hctSj  essen- 
tial to  the  merits  of  a  claim  purely  legal,  be  exclusively  within  the  know- 
ledge of  the  pi^rty  against  whom  the  claim  is  asserted,  he  may  be  required, 
in  a  court  of  chancery,  to  disclose  those  facts ;  and  the  court,  being  thus 
rightly  in  possession  of  the  cause,  will  proceed  to  determine  the  whole 
matter  in  controversy."  Besides,  the  demurrer  in  thii  cas6  went  to  the 
whole  bill ;  and  the  rule  is,  ^'  where  there  is  a  general  demurrer  to  the 
whole  bill,  filed  for  discovery  and  relief,  and  the  plaintiff  is  entitled  to  an 
answer  to  any  part  of  the  bill,  the  demurrer  will  be  overruled." — Em- 
berley  vs.  Sells,  3  John.  Ch.  Rep.  467.  In  Dey  vs.  Dunham^  (2  Jokm.  Ck. 
Rep.  191,)  it  is  said  :  <<  There  is  no  doubt  that  a  court  of  chancery  will 
order  a  defendant  to  account  for  money,  overpaid,  in  pursuance  of  a 
usurious  contract."  The  reason  why  a  court  of  chancery,  in  this  State, 
should  grant  the  relief,  consequent  upon  a  bill  of  discovery  in  cases  like 
the  present,  is  greatly  strengthened  by  the  consideration,  that  all  equity 
causes  are  tried  by  a  jury,  under  the  direction  and  supervision  of  the 
chancellor,  and  which  would  be  as  competent  to  settle  matters  of  ac- 
count as  a  common-law  jury. 

We  are  therefore  of  the  opinion  there  is  no  error  in  the  record ;  and 
that  the  judgment  of  the  court  below  must  be  affirmed. 
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No.  59. — John  Doe  ex  dem.  William  D.  Conyehs,  adm'r.  of  An- 
DBEW  Smith,  deceased,  vs.  Richa&d  Roe,  casual  ejector,  Rich-^ 
ARD  Kennon  and^DDisoN  Kennon,  tenants  in  possession, 

A^inst  the  right  of  action  to  recover  the  property  of  an  iDtestate,  the  statute  of  limita* 
tiont  will  Dot  commeoce  to  run  until  adminiatration  of  bis  estate  has  been  granted. 

By  the  Court — Lumpkin,  Judge. 

This  was  an  action  of  ejectment,tried  at  March  Term,  1846,  of  New- 
ton Superior  Court,  before  Judge  Merriwether,  to  which  the  defendant 
pleaded  the  statute  of  limitations.  The  plaintiff  introduced  and  read  in 
evidence  a  grant  from  the  State  of  Georgia,  to  his  intestate,  Andrew  Smith, 
of  letters  of  administration  to  himself,  on  the  estate  of  Smith,  bearing 
date  in  1838  ;  and  having  proved  possession  of  the  premises  in  dispute  by 
the  defendants,  at  the  time  he  sued  out  his  writ,  closed  his  case.  The 
defendants,  in  support  of  their  plea,  offered  a  deed  to  the  land  Trom 
Charles  Kennon  to  Richard  Kennon,  dated  in  1836,  and  proved  that  the  de- 
fendants had  continued  in  peaceable  occupancy  thereof,  from  that  period 
to  the  time  of  the  trial.  They  also  exhibited  conveyances  from  various 
persons,  purporting  to  be  the  heirs  at  law  of  Andrew  Smith,  the  grantee, 
to  one  Anderson. 

The  plaintiff,  in  rebuttal,  had  the  testimony  of  Thomas  King  taken  by 
commission,  who  swore  that  Andrew  Smith  died  in  1829  or  1830,  and  the 
case  having  been  submitted  upon  this  statement  of  facts,  the  court  charged 
the  jury,  '^  That  if  the  defenaants  had  been  in  possession  of  the  premises 
for  more  than  seven  years,  under  the  deed  from  Kennon,  they  were  pro- 
tected under  the  statute  of  limitations,  although  the  drawer  of  the  lot  was 
dead,  and  no  administration  was  taken  on  his  estate,  till  within  seven 
years  of  the  commencement  of  the  action.''  To  this  opinion  the  plaintiff 
excepted  ;  and  the  propriety  of  that  charge  is  the  question  now  presented 
for  our  decision. 

Whether  heirs  at  law  can  maintain  ejectment  for  land  in  this  State,  has 
long  been  a  debatable  point  with  the  profession.  That  the  administrator 
can  sell,  has  never  been  seriously  doubted  by  the  courts.  It  would  be 
strange  if  it  were,  seeing  that  real  and  personal  estate  are  both  placed  by 
our  law  upon  the  same  footing,  and  constitute  assets  in  the  administrator's 
hands ;  first,  for  the  payment  of  the  debts  of  the  intestate,  and  then  for 
distribution  of  the  surplus  among  the«next  of  kin  and  distributees.  And 
to  effectuate  these  ends,  the  administrator  is  clothed  with  authority,  under 
the  sanction  of  the  Ordinary,  to  sell  and  convey  to  purchasers  kgal  title  to 
the  realy  as  well  as  personal,  estate  of  his  intestate.  Against  a  suit  at  the 
instance  of  the  representative,  can  the  statute  commence  to  run,  until  the 
right  is  vested  in  the  representative  to  maintain  an  action  ?  The  court 
thinks  not.  It  is  the  grant  of  administration  which  gives  the  right  to  sue, 
and  the  plaintiff's  letters  are  a  part  of  his  title. 

We  fully  appreciate  the  justice  and  policy  of  statutes  of  limitation.  It 
has  been  truly  said,  that  there  are  none,  whose  operation  is  so  wide,  so 
beneficial,  and  so  peaceful.  They  well  deserve  the  high  appellation  be- 
stowed upon  them  by  the  civil  law,  saluherrima  lex;  and  1  am  not 
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but  that  the  wisdom  of  the  Athenians  is  worthy  of  imitation,  in  prescrib- 
ing a  certain  limit  as  the  ne  plu$  ulfray  at  the  expiration  of  which,  a  party 
should  be  exempt  from'all  legal  harassment.  The  public  repose  would 
be  an  ample  apology  for  such  a  sweeping  exaction  from  all  the  world. 

The  doctrine  is,  that  where  the  statute  begins  to  run,  its  operation  is 
not  arrested,  even  where  there  is  a  legal  impossibility  to  assert  the  rivbt — 
Livingston  vs.  JRofrtn,  15  Johns.  Rep,  169  ;  Celdon  vs.  Moore^  13  Johns. 
Rep.  514  ;  MarsteUer  vs.  McLean^  7  Cranchj  156.     But  where  there  is  no 
one  in  esse  to  assert  the  rights  of  the  intestate,  they  cannot  of  coarse  be 
presumed  to  be  taken  away  by  any  supposed  acquiescence  in  the  adverse 
possession  of  the  defendant.— 4  Mod,  376 ;    Carth,  335 ;  Skinner^  535  ; 
3  HiWs  Rep.  346.  Where  money  of  a  person  who  had  died  intestate  bad 
been  received  by  the  defendant  before  administration  was  granted — ^it  was 
held  that  the  statute  of  limitation  should  not  begin  to  run  from  the  tinw 
of  receiving  the  money  ;  for  then  no  one  had  a  title  to  receive  it;  but  it 
should  begin  from  the  time  of  administration  granted.— 7 CtcrT3f  vs.  Ste- 
phensony  2  <Sa/Ar.  421.     Lord  Bacon,  in  commenting  upon  this  authoritv, 
say^  "  Had  the  money  been  received  in  the  lifetime  of  the  person  who 
died  intestate,  that  person  would  have  had  a  right  of  action  vested  in  him, 
and  from  that  period  the  time  of  limitation  would  have  commenced,  and 
the  statute  would  have  been  a  bar.     For  when  once  the  time  of  limiu- 
tion  has  begun  to  run,  it  suffers  no  interruption  from  the  death  of  the 
claimant ;  nor  does  it  revive  in  favor  of  any  person  upon  whom  the  light 
of  claim  may  devolve.     In  Hickman  against  Walker,  where  the  statute 
of  limitations  was  pleaded  to  an  action  brought  by  an  executor  on  a 
promise  made  to  his  testator,  the  court  ruled  that  the  six  years  should  be 
computed  from  the  time  when  the  cause  of  action  arose,  and  not  from 
the  time  of  obtaining  the  probate  of  the  will.— If  tT/et,  27. 

This  distinction,  so  clearly  established  by  reference  to  the  authorities, 
would  not  have  been  deemed  necessary,  but  for  the  respect  so  deservedly 
entertained  for  the  able  and  acute  judge,  who  pronounced  the  opinion  we 
are  combatting. 

It  is  contended,  however,  that  our  own  statute-has  settled  this  question. 
—Prin.  Dig.  513.  It  enacts  that  the  action  of  ejectment  shall  be  broogbt 
within  seven  years  after  the  cause  of  action  accrues,  and  that  the  right  of 
entry  shall  be  taken  away  after  that  time,  unless  the  person  entitled  to 
sue,  shall,  at  the  time  the  right  accrues,  be  within  the  age  of  twenty-otie 
years, /erne  covert^  non  compos  mentis^  or  imprisoned.  The  inference  and 
argument  is,  that  inasmuch  as  executors  and  administrators  are  not  em- 
braced in  the  saving  clause^  as  it  is  called,  that  the  statute  runs  of  coune 
against  them.  But  our  answer  is,  that  the  statute  itself,  intotidem  verhU, 
allows  the  representative  seven  years  to  brins  ejectment,  as  his  right j  os 
suchj  does  not  accrue  until  he  is  qualified.  There  can  be  no  cause  of 
action  until  the  person  in  possession  withholds  the  premises  from  the  real 
owner.  It  would  be  judicious,  perhaps,  for  the  General  Assembly  tp  limit 
the  time,  within  which  representatives  should  sue,  after  obtahnng  letters. 
But  the  law  gives  the  party  seven  years,  nor  can  this  court  allow  less, 
until  commanded  to  do  so  by  the  supreme  power  in  the  State.  Our  stat* 
ute  of  limitations  is,  with  some  few  alterations,  copied  from  the  ES^gliab 
statutes  of  21  Jac.  l,ch.  16,  and  32  Henry  8,  ch.  2,  which  klii/vi 
rnnnt^^^  .  ^Qd  (iiQ  Q||]y  difference  upon  the  subject  immediately  oslmM* 
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sidemtioD  is,  tha\  seven  years  are  substituted  for  twenty.  We  leave  the 
matter  to  be  disposed  of  by  those  whose  duty  it  is  to  declare,  not  what 
the  law  is,  but  what  it  shall  bt*.  Believing,  however,  as  we  do,  with 
Lord  Holt,  that  the  statute  of  limitations  is  one  of  the  best  of  statutes, 
(7  Modern^  12,)  and,  with  Mr.  Justice  Wilmot,  that  it  is  a  noble,  bene- 
ficial act,  (1  Blfick,  R.  1S7,)  we  are  not  prepared  to  say,  that  a  former 
administration  would  not  be  presumed,  after  the  lapse  of  a  great  length 
of  time,  in  order  to  protect  the  title  of  the  occupant.  Courts  in  our  sister 
States  have  intimated  such  a  purpose.  Even  grants  are  presumed  for  the 
purpose  of  quieting  ancient  possessions.  Moreover,  we  are  AOt  quite 
clear,  that  chancery  would  not  grant  a  perpetual  injunction,  notwithstand- 
ing its  reluctance  to  restrain  legal  rights,  in  a  case  where  the  heirs  at  law 
have  conveyed,  or  are  barred,  and  there  are  no  creditors. 
Judgment  reversed. 

William  W.  Clark,  for  the  plaintiff  in  error. 

Angus  M.  D.  King  and Jones,  for  the  defendants  in  erroi^ 


No.  60. — John  Lipt&ot,  administrator  of  Camilla  Talton^  plain- 
tiffin  error,  vs.  James  Holm£s,  defendant  in  error.     • 

To  enable  a  plaintiff  to  maintain  trover ^  htf  must  have  either  a  general  or  special  pro- 
perty in  the  chattel :  the  actual  possession,  or  the  right  of  possession. 

The  whole  interest  of  an  intestate's  pemonal  estate  vests  in  his  administrator,  on  the 
grant  of  letters  of  administration ;  and  such  grant  has  relation  to  the  time  of  the  in- 
testate's death.  ' 

The  action  of  trtwer  being  founded  on  a  conjunct  right  of  property  and  possession,  any 
act  of  the  defendant  which  negatives,  or  is  inconsistent  with,  such  right,  amounts, 
in  law,  to  a  conversion. 

On  the  death  of  a  fane  coteri,  intestate,  her  separate  estate  vests  in  her  legal  repre- 
sentative ;  and  he  can  maintain  /rov^r  therefor,  even  where  there  has  been  a  trustee 
appointed,  for  the  sole  purpose  of  protecting  such  property  against  the  marital  rights 
of  the  husband,  during  the  Coverture ;  the  trust  being  considered  as  executed  when- 
ever the  coverture  ceaaes  to  exist.  The  interest  of  the  trustee  in  the  property  is 
determined  by  the  coverture,  when  there  is  no  other  object  to  be  accomplished  by 
his  appointment. 

This  was  an  action  of  trorer  and  conTersion,  tried  hefore  Judge  Floyd, 
in  the  Superior  Court  of  the  oonnty  of  Houston,  on  the  appeal,  at  April 
Term,  1846.  The  suit  was  brought  by  the  plaintiff  in  error  against  the 
defendant  in  error  for  the  recovery  of  damages  for  the  alleged  conyersion 
of  fourteen  slaTes. 

The  defendant  in  error  pleaded  the  general  issue,  and  also  a  special 
plea,  alleging,  that  if  the  slayes  sued  for  were  the  separate  and  trust  pro- 
perty of  the  plaintiff^'s  intestate,  in  her  lifetime,  the  same  slaves  were 
reduced  to  possession  by  Henry  Talton,  the  husband  of  said  Camilla 
Xalton,  the  plaintiff's  intestate ;  and  that  the  said  Henry  Talton  being 
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in  the  posBeBsion  of  said  slaves  before  and  at  the  time  of  the  death  of 
said  Camilla,  afterwards  departed  this  life  so  possessed,  and  so  in  the 
enjoyment  thereof.  And  the  defendant  in  error,  and  NarciBsa  J.  Tal- 
ton,  the  widow  of  said  Henry,  obtained  letters  of  administration  on  the 
*  estate  of  said  Henry ;  and,  as  such  administrator  and  administratrix,  thej 
received  said  slaves  into  their  possession,  and  held  and  claimed  them  v 
such  administrator  and  administratrix,  as  a  part  of  the  estate  of  said 
Henry. 

Upon  the  trial,  it  was  proved,  by  witnesses  introduced  in  behalf  of  the 
plaintiff,»that  the  slaves  mentioned  and  described  in  said  casQ  were  in- 
herited by  the  said  Camilla,  th^  plaintiff's  intestate,  partly  from  the  es- 
tate of  Hopkins  Liptrot,  her  former  husband,  and  partly  from  the  estate 
of  Aquilla  Liptrot,  her  father ;  that  Henry  Talton  mtermarried  with  said 
Camilla,  and  survived  her,  and  afterwards  married  again,  and  die<L 
Camilla  left  two  children:  one  by  her  former  husband,  and  the  other bj 
the  said  Henry.  The  demand  of  the  slaves,  and  the  refusal  of  the  de- 
fendant to  deliver  them,  and  his  possession  before  and  after  the  cos- 
mencement  of  the  suit,  and  that  he  treated  them  as  his  own,  together 
with  their  value,  and  the  value  of  their  hire,  was  proven.  The  plaintif 
in  error  then  introduced  his  letters  of  administration  on  the  estate  of  said 
Camilla,  and  also  a  marriage  contract  between  said  Camilla  and  Heuj, 
and  John  Liptrot,  as  trustee,  (a  copy  of  which  marriage  contract  is  at- 
tached,*) which  were  read  in  evidence  to  the  jury  by  the  plaintiff  in  error. 
The  plaintiff  then  proved  the  intermarriage  of  said  Henry  and  Camilla, 
in  pursuance  of  said  marriage  contract,  and  closed  his  case. 


*  The  Marriage  Contract  referred  to. 

GEORGIA,  >  Articles  of  agreement  of  three  parts,  indented,  made,  as^ 
Houston  county.  >  executed,  this  the  twenty-ninth  day  of  May,  in  the  year  cae 
thousand  eight  hundred  and  thirty-four,  between  Henry  Talton,  of  the  county  and 
State  aforesaid,  of  the  first  part ;  Camilla  Liptrot  (widow  of  Hopkins  Liptrot,  de- 
ceased,) of  the  said  State  and  county,  of  the  second  part ;  and  John  Liptrot,  of  the 
said  State  and  county,  of  the  third  part:  Witnesseth,  that  whereas  the  said  CasiilU 
Liptrot,  as  the  widow  of  said  Hopkins  Liptrot,  deceased,  is  entitled  to,  and  vcste-d 
with,  one  half  of  the  estate,  both  real  and  personal,  of  the  said  deceased,  n.Qd  as  rte 
daughter  of  Aquilla  Liptrot,  of  the  county  of  Washington  and  State  aforesaid,  the 
said  Cauiilla  will  be  entitled  to  and  receive  other  property,  both  real  and  penoeai 
And  whereas,  a  marriage  is  this  day  intended  to  be  had  and  solemnized  between  tht 
said  Henry  Talton  and  Camilla  Liptrot,  with  whom  the  said  Henry  is  to  have  9sc 
receive  the  sura  of  one  hundred  dollars  in  money,  as  for  her  marriage  portion  ;  aa£ 
the  said  Camilla  Liptrot  being  desirous  of  enjoying,  maintaining,  and  keepinfr,  all  aed 
singular  the  land^,  negroes  and  other  property,  real  and  personal,  which  shall  be  as- 
signed to  her,  on  distribution  of  the  estate  of  said  Hopkins  Liptrot,  deceased,  9»d. 
also  all  and  singular  the  property,  real  and  personal,  that  shall  be  given  to  her, 
the  said  Camilla,  by  her  said  father,  Aquilla  Liptrot,  and  also  which  shall  be  received 
by  her  from  her  said  father*s  estate,  after  his  death,  in  case  she  should  then  l>e  livisf . 
and  the  increase  of  said  property,  separate  and  distinct  from  all  such  property,  ml 
and  personal,  as  shall  be  acquired,  claimed  or  owned,  or  which  is  now  claimed  or 
owned,  by  the  said  Henry  Talton,  her  intended  husband,  in  the  event  of  their  inter- 
marriage aforesaid.  And  the  said  Camilla  Liptrot  being  further  desirous,  that  all  aad 
singular  the  said  property  and  increase  thereof,  when  assigned,  or  delivered  to,  cr 
received  by  her,  as  herein-before  contemplated,  shall  be  kept  and  assured  to  her  sepa* 
rate  use  and  enjoyment  forever.     And  the  said  Henry  Talton  hereby  nasfW'  * 

ii^reeing  thereto,  in  consideration  of  the  marriage  portion  aforesaid,  and  «f 
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Whereupon  the  defendant's  counsel,  without  introducing  any  evidence 
in  support  of  his  plea,  moved  the  court  for  a  nonsuit,  on  the  ground  that 
the  legal  estate  was  in  said  John  Liptrot,  as  trustee,  and  not  as  adminis- 
trator, of  said  Camilla. 

And,  secondly,  if  the  plaintifif  had  any  remedy,  it  was  in  equity,  and 
not  in  a  court  of  law. 

Which  motion  the  court  below  sustained,  and  held,  that  an  adminis- 
trator took  no  other  title  than  his  intestatie  had,  and  stood  in  the  same 
condition.  Plaintiff  sued  as  administrator  of  Camilla  Talton,  deceased ; 
and,  to  prove  title,  showed  a  paper,  which  purported  to  be  articles  of 
agreement  made  and  entered  into  between  said  Camilla,  then  a  single 
woman,  Henry  Talton,  and  John  Liptrot,  in  contemplation  of  a  marriage 
about  to  be  solemnized  between  said  Camilla  and  Henry,  for  the  pur- 
pose of  securing  to  Camilla  the  enjoyment  of  her  property,  free  from  all 
control  of  her  future  husband,  and  from  all  liability  to  his  debts.  To 
effect  this  object,  the  property  of  the  said  Camilla,  by  the  said  deed  of 
agreement,  was  conveyed  to  the  said  John  Liptrot,  in  trust,  for  the  said 
Camilla ;  and,  by  the  same  deed,  the  said  John  Liptrot  accepted  the 
trust.  The  marriage  was  solemnized  between  the  said  Camilla  and 
Henry.  The  property  mentioned  in  the  deed  was  received,  and  held, 
and  controlled  according  to  its  provisions,  during  the  life  of  Camilla. 
She  died,  leaving  a  child  by  said  marriage,  her  husband  surviving  her. 
Henry  Talton  died,  in  the  possession  of  tne  property,  leaving  the  child 
of  Camilla  by  said  marriage  surviving  him.     John  Liptrot  took  let- 


intended  marriage :  It  is  therefore  covenanted  and  agreed,  hy  and  between  tbe  parties 
to  these  presents,  in  manner  and  form  following ;  that  is  to  say,  the  said  Henry  Talton 
and  Camilla  Liptrot  have  made,  constituted  and  appointed,  and  by  these  presents  do 
make,  constitate  and  appoint,  the  said  John  Liptrot  trustee  for  the  said  Camilla,  and 
for  all  and  singular  her  property,  real  and  personal,  herein-before  referred  to,  and  ot 
the  increase  thereof,  to  keep,  preserve,  and  assure  the  same  forever,  unto  the  said 
Camilla,  and  to  her  entire  and  free  use,  control  and  benefit,  free  and  exempt  from  all 
and  every  liability,  obligation,  or  charge  of  any  and  all  judgments,  debts,  de- 
mands, or  contracts,  now  existinz,  or  which  shall  hereafter  exist,  against  him,  the 
said  Henry  Talton.  And  the  said  John  Liptrot  hereby  accepts  the  trust  aforesaid, 
and  covenants  and  agrees  to  and  with  the  said  Camilla,  that  he,  tbe  said^ohn  Liptrot, 
will  well  and  truly  take  charge  of,  have,  hold,  and  keep  and  defend  in  her  possession, 
and  for  her  separate  and  distinct  use  as  aforesaid,  all  and  singular  the  saia  property, 
personal  and  real,  and  for  the  exclusive  use  and  benefit  of  tbe  said  Camilla:  And 
that  he,  the  said  John  Liptrot,  will  well  and  truly,  and  in  all  things,  do  and  perform 
all  and  singular  the  duties  of  trustee  as  aforesaid!  And  the  said  Henry  Talton  cove- 
nants and  agrees  (o  and  with  the  said  Camilla  and  John  Liptrot,  that  he,  tbe  said 
Henry  Talton,  will  not  oppose  or  obstruct  the  said  John  Liptrot,  in  the  due  and  pro- 
per execution  of  his  trust  aforesaid,  but-will  render  him  all  necessary  aid  and  assist- 
ADce  in  tbe  execution  of  the  same,  for  and  in  behalf  of  the  said  Camilla. 

And  for  the  full,  faithful  and  perfect  performance  of  every  part  of  this  agreement, 
the  said  Henry,  Camilla  and  John  have  paid  each  to  the  other,  the  sum  of  five  dol- 
lars, in  addition  to  the  consideration  before  expressed,  which  sum  they  hereby  ac- 
knowledge to  have  received.  In  witness  whereof,  tbey  have  hereto  set  their  hands 
and  seals,  the  day  and  year  above  written. 

o-      J        1  J  ^^A  \  Henry  Tai-tok,  [L.  S.] 

Signed,  sealed  and  i  her 

delivered,  in  presence  of       f  Camilla,  x  I'***^"°'*'»  t^* '^•^ 

James  M.  Kelly ,  I  mark. 

Edwin  Mcwiger,!.  I  C.  )  Johk  Liftbot,  [L.  5.j 


384  SOPREME  COURT  OF  GEORGIA,    , 

*  Liptrot,  Adm'r,  ««.  HoimM. 

ters  of  admmistraUon  upon  the  estate  of  Camilla  Talton,  deceased,  and 
brought  the  suit;  and  to  show,  and  prove,  title,  exhibits  this  deed. 

Camilla  Talton,  the  plaintiff's  intestate,  at  the  time  of  her  death,  bad 
only  an  equitable  interest  in  the  property ;  and  such  interests  are  cog- 
nizable alone  in  a  court  of  equity.  The  legal  title  remains  in  the  tmstee, 
and  he  alone  jcould  sue,  and  recover,  at  law;  and  the  court,  therefore, 
awarded  the  nonsuit.  To  which  decision  of  the  court  below  tlie  plain- 
tiff in  error  excepted. 

Isti  That  the  court  erred  in  this,  that  it  ruled  only  an  equitable  title 
vested  in  the  plaintiff,  as  administrator  of  Camilla  Talton. 

2d.  Because  the  court  erred  in  ruling  that  any  estate,  or  title,  re- 
niained  in  the  Baid  John  Liptrot,  after  the  death  of  Camilla  Talton,  aod 
grant  of  letters  of  administration  to  the  plaintiff. 

3d.  Because  the  court  erred  in  ruling  that  the  legal  title  remained  b 
the  said  trustee,  after  the  grant  of  said  letters. 

4th.  Because  the  court  erred  in  ruling  that  the  ptaintiff  could  not  re- 
cover said  property  in  trover,  at  law,  against  a  wrong-doer. 

5th.  Because  the  court  ruled  that  the  plaintiff's  remedy  was  solelj is 
equity,  and  not  at  law. 

6th.  Because  the  court  erred  in  ruling  that  the  plaintiff  could  bno^ 
an  action  at  law,  as  trustee,  under  said  contract. 

Upon  which  exceptions  the  errors  complained  of  were  asmgned. 

Samuel  T.  Bailet,  for  the  plaintiff  in  error* 

As  this  action  is  predicated  on  the  deed  of  marriage  settlement;  or 
as,  rather,  plaintiff  claims  title  through  that  deed ;  it  becomes  necessur 
to  first  inquire.  What  estate,  or  interest,  was  conveyed,  or  secured,  bj 
that  deed,  and  to  whom  } 

There  is  no  ambiguity  upon  the  deed.  It  first  recites  that,  as  Heni? 
Talton  and  Camilla  Liptrot  intended  marriage,  and  she  had  property 
in  possession,  and  much  more  in  expectancy,  she  was  desirous  to  secure 
it  against  the  debts  and  contracts  of  Talton ;  and  that  it  shoold  i^ 
^'  forever  kept  separate,  and  assured  to  her  separate  use  and  enjojmest 
Therefore,  to  effect  that  clearly-expressed  object,  they  do  Dot  aoj- 
where,  nor  by  any  expression,  convey  any  property,  or  title,  or  intere*' 
in  the  property,  to  Liptrot ;  but  they  say  they  have  **  made,  consti- 
tuted, and  appointed  John  Liptrot  trustee  for  the  said  Camilla,  and  f<^ 
all  and  singular  her  property,  real  and  personal,  to  keep,  preserve,  as^ 
assure  the  same  forever  unto"  (not  John  Liptrot,  but)  "  the  ^ 
Camilla,  and  to  her  entire  and  free  use,  control,  and  benefit,  free  ^ 
exempt  from  all  and  eVery  liability,  obligation,  or  charge  of  any  a&d^ 
judgments,  debts,  demands,  or  contracts,  now  existing,  or  which  ^ 
hereafter  exist,  against  the  said  Henry  Talton."  Here  is  all  therigi^' 
title,  or  interest,  which  John  Liptrot  ever  had,  or  acquired,  by  virtw  ^ 
this  deed.  He  has  no  other  power  than  that  of  a  special  attomej,^ 
guard  and  protect  the  property  in  Mrs.  Talton  ;  no  title  passed  to  Jun^ 
nor  was  intended  to  pass.  The  deed  assures  the  title  to  Mrs.  Talt^^^ 
alone  ;  to  her  sole  ana  separate  use  and  enjoyment  forever.  This  tbe 
law  allowed,  in  spite  of  Talton's  creditors,  because  he  never  had  ant 

\e  to,  or  possession  of,  the  property  before  marriage ;  so  thai  it  ^ 
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competent  for  him,  before  any  title  vested  in  him,  to  release  and  assure, 
to  his  intended  wife,  all  her  property,  in  possession  or  expectancy;  and 
the  title,  to  her,  would  have  been  good  without  any  trustee.  Equity 
would  have  held  him  a  trustee  for  her.  Had  such  a  deed  been  made 
after  marriage,  creditors  could  have  impeached  it ;  because  the  title 
having  been  once  in  him,  their  rights  would  attach. 

Clearly,  then,  Liptrot  was  a  trustee  without  an  interest.  -  He  held  a 
bare  office.  His  duty  was,  to  protect  Mrs.  Talton  and  her  property 
against  her  husband  and  his  creditors  ;  and,  as  Talton  assented,  such 
an  office  or  agency  was  lawful  and  binding.  He  was  to  see  that  she 
held  and  enjoyed  her  property  forever.  Would  not  such  an  agent,  or 
trustee,  as  they  call  him,  present  a  singular  spectacle  in  a  court  of  jus- 
tice, maintaining  that  he  had  a  better  title  and  right  to  hold  said  prop- 
erty, than  Mrs.  Talton,  under  this  deed  h  Well,  if  Liptrot  could  not 
claim,  noi^  hold  possession  against  her,  with  how  much  less  right  has  a 
stranger,  like  the  defendant,  to  hold  the  property  ? 

But,  we  maintain :  Ist,  that  in  those  cases  where  title  is  conveyed 
to  trustees,  to  the  use  of  a  femej  that  the  absolute  legal  title  is  in  her, 
at  all  times,  while  she  is  discovert ;  that,  whenever  the  coverture  ceases, 
the  title  to  the  trustee  ceases  also.  It  is  upon  this  principle,  alone, 
that  when  separate  property  is  given  in  .trust,  for  a  feme  Bote^  with  an 
express  declaration  that  she  shall  not  alienate,  yet,  if  there  is  no 
limitation  over  in  case  of  alienation,  she  may  make  a  good  title  to  the 
property.— 11  Engiiah  Ch.  Rep,  Condensed^  368;  17  ib. ;  1  ib,  34; 
t^.  37 ;  ib.  40  ;  6  Eng,  Ch.  Rep,  C.  461. 

Then,  if  Mrs.  Talton  had  survived  the  coverture,  clearly  she  would 
have  the  absolute  title,  even  if  Liptrot  had  any  during  coverture.  Her 
administrator  has  all  her  rights. 

That  absolute  title  vests  in  trustees,  in  any  case,  is  more  fiction  than 
fact  or  law  ;  and  since  the  old  feudal  system  of  uses  has  been  virtually 
abolished,  courts  have  been  disposed  to  look  to  the  substance,  rather 
than  the  forms  of  law  ;  hence,  they  have  held  that  a  feme  covert  may 
convey  her  separate  property,  without  the  consent  of  her  trustee. — 
Saunders  on  Ubcm  and  Trusts^  344,  345  ;  9  Ve$.  520  ;  1  t^.  189,  note ; 
15  ib.  596,  604 ;  2  Story,  Eq.  sec.  1388  ;  2  Kent,  170. 

Nor  is  a  separate  examination  necessary. — 13  Vea,  191. 

Does  not  this  show  that  there  is  such  a  property  in  her,  as  would 
authorize  an  action  of  trover^  when  the  coverture  is  removed  ? 

When  a  trust  is  created  for  a  particular  purpose,  and  that  purpose 
fail,  a  trust  results  to  the  original  owner,  or  the  heir .-^2  Coke  Lit, 
iHj  no/e  C ;  2  Atk,  150  ;  1  Cruise  Dig,  475. 

Devise  to  pay  debts  after  the  purpose  is  fulfilled,  die  surplus  goes  to 
the  heir,  or  remainder-man. — 2  Coke  Lit,  JJJ,  note  C;  2  Ves.jr,  271. 

Under  a  power  of  appointment  to  cestui  que  trusty  on  faUure  to 
appoint,  the  trust  results  to  the  donor  after  end  of  life-estate. — 1  Dev, 
and  Bat,  Eq,  215. 

Devise  to  A,  in  trust  for  B  at  21 ;  but  iLB  die  before  21,  witliout 
iBsue,  then  to  A  and  her  heirs  forever.  A  dies  before  B  attains  21 ; 
held,  legal  title  vested  in  B,  on  A's  death,  and  no  title  remained  in  the 
larufltee.— 4  Paige  R.  403. 

25 
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If  ce«/ttt  que  trust  die,  leaving  personal  property,  and  no  kin,  the  prop- 
erty tioes  not  vest  in  the  trustee,  but  escheats. — Leunnon  Tni#<«,  294. 

Trusts  are  oiere  bailments. — 2  Baiiey^s  Rep.  330. 

No  one  denies  that  a  bailee  may  maintain  trover. 

It  may  be  laid  down  as  a  general  rule,  say  the  Court  of  King's  Bench, 
in  Doe  ex  dem.  Flayer  vs.  Nichollsj  that  where  an  estate  is  devised  to  trus- 
tees for  particular  purposes,  the  legal  estate  is  vested  in  then),>asloDgas 
the  execution  of  the  trust  requires  it,  and  no  longer  ;  and  therefore,  as 
soon  as  the  trusts  are  satis6ed,  it  will  vest  in  the  person  bei^eficially  en- 
titled to  it.— 1  Bam.  Sf  Crea.  336;  8  Eng.  Cam.  Law  )^ep.92\  5 
East  R.  162;  1  Bam.  ^  Aid.  530;  1  Keen,  34;  16  Eng.  Ck-Ji.Cw. 
34;  3  Beat.  434;  9  Faige  R.  110,523. 

We  believe  we  have  shown — 1st,  that  there  never  \ras  any  title  tolbe 
property  in  .dispute  in  John  Liptrot  as  trustee,  but  that  it  remained  in 
Mrs.  Trfton,  and  on  her  death  vested  in  her  administrator. 

2d.  That  if  any  title  ever  did  vest  in  him  as  her  trustee,  it  ended  vitii 
the  coverture,  and  vested  in  her  administrator. 

But  we  maintain  further,  that  if  Mrs.  Talton  were  alive,  she  would  bare 
such  an  interest  as  would  sustain  trover — 2  Bailey^s  R.  330. 

Furthermore,  we  contend,  that  as  Mrs.  Talton  was  proved  to  bare 
died  in  possession,  a  stranger  and  wrong-doer  cannot  set  up  title  in  a  tbini 
person,  as  against  her,  without  going  further,  and  showing  that  be  cJaiiBS 
through  such  third  person. — 1 1  Wend.  R.  54. 

Although  it  is  m  proof  that  Talton  was  in  possession  of  the  property 
after  his  wife's  death,  yet  it  is  also  proven  that  he  did  not  take  out  letteis 
to  her,' but  that  the  plaintiff  did  ;  hence,  his  possession  was  tortious,  lo^ 
not  in  right  of  his  wife,  for  he  is  not  her  next  of  kin^,  and  the  only  ciaio 
he  has  to  her  property,  is  by  virtue  of  letters  of  administration :  if  heboid 
in  any  other  right,  he  must  answer  to  her  legal  administrator. — Du^^* 
S.  C.  R.  Eq.  238 ;  4  Dees.  R.  155  ;  1  M'Cord  Ch.  514,324 ;  2t6. 170 

The  husband,  while  in  life,  would  have  been  entitled,  according  to  late 
authorities,  to  administer  on  bis  wife's  ^state  ;  but  having  died  wilboQ^) 
her  next  of  kin  were  entitled. — 1  WilHanis*  Ex.  244. 

As  to  who  will  be  entitled  to  this  property,  on  a  legal  distribution  bjtbe 
administrator,  is  a  grave  question,  which  cannot  arise  legally  now.  VVbeo 
it  does  properly  come  up  for  adjudication,  we  trust  to  be  able  tosbovi 
that  the  two  orphan  children  of  Mrs.  Talton  are  entitled,  and  not  TaltoD^» 
creditors,  by  virtue  of  bis  marital  rights. 

If  we  believed  there  was  any  evidence  that  plaintiff  ever  had  any  titl^ 
as  trustee,  and  that  it  did  not  cease  at  the  death  of  Mrs.  Talton,  we  wooU 
proceed  to  show  that  such  title  was  merely  equitable,  and  that  onhistv* 
ingout  letters  to  her,  the  legal  and  equitable  titles  were  united  inhin),aoB 
of  course  he  could  sustain  trover. 

We  most  respectfully  contend  and  believe,  that  we  have  pursued  tbe 
only  legal  course  ;  that  if  we  had  sued  as  trustee,  we  should  hare  ^ 
served  to  have  been  nonsuited.  ^ 

Washington  Poe,  for  the  defendant  in  error,  based  his  argument  op<^ 
the  following  points  and  authorities : 

■ 

1st.  Camilla  Talton,  durinje;  her  life,  had  only  an  equitable  interest  m 
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the  property  secured  by  the  marriage  settlement,  and  could  only  assert 
her  claim  in  a  court  of  equity. —  Coke  Lit.  272,  b ;  Lewin  on  Trusts.  9- 
15  ;    Willis  on  Trusttes,  51-55, 109-1 19  ;  10  Law  Library, 

2d.  The  administrator  of  Camilla  Talton  could  have  no  other  or  greater 
interest  than  his  intestate  possessed,  and  as  she  had  an  equitable  interest, 
he  must  have  the  same. — Toller  on  Ex\sj  133,  and  note  1. 

3d.  In  the  action  of  trover  in  this  case,  the  plaintiff  suing  as  adminis- 
trator, and  never  having  had  actual  possession  of  the  property  sued  for, 
he^  must  resort  to  the  proof  of  his  title,  and  cannot  recovex'  upon  a  mere 
possessory  right. — 2  Starkie  on  Evidence^  832, 833.  Consequently,  the 
only  evidence  of  his  title,  is  tne  marriage  settlement^  and  that  shows  a 
mere  equitable  title.  Again :  the  defendant  Holmes  is  not  a  mere  wrong- 
doer, but  holds  the  property  sued  for,  as  administrator  of  Henry  Talton, 
deceased,  who,  surviving  his  wife,  became  entitled  to  her  estate,  and  that 
even  without  administering. — Princess  Dig,  251,  sec.  107;  ib,  917,  sec. 
181  ;  Whitakerws.  Whitaker^  6  John,  R,  112  ;  1  Peere  Trin*.378  ;  Squib 
vs.  TTynn,  3  Jitkyns^  Rep.  527;  Elliot  vs.  ColHer^  7  John,  Ch,  R,  244. 
Lord  Hardwicke  holds,  that  in  such  a  case  the  property  vests  in  the 
husband,  before  administration  granted. — ElHot  vs.  ColHer^  3  Atkynsj 
527. 

4th.  But  admitting  that  Talton  could  not  have  perfected  his  title  to  his 
wife^s  estate  without  administering,  yet  the  legal  estate  resided  in  Joha 
Liptrot  as  trustee,  and  the  death  of  Camilla  did  not  alter  it. — Levoin  on 
Trusts^  147, 148,  149  ;  24  Law  Lib. ;  1  Shep.  Touchstone^  527,  528. 

Bailet,  in  reply. 

The  authorities  referred  to,  by  the  opposing  counsel,  do  not  sustain  Ijis 
position.     Trusts  were  not  well  understood  in  England,  in  early  times : 
hence  so  many  inaccurate  expressions  of  the  courts  and  bar.     The  ancient 
feudal  doctrine  of 'uses  being  abolished,  simple  trusts  were  resorted  to, 
as  in  some  sort  to  supply  their  place  ;  and  when  applied  to  the  complex 
system  of  conveyancing  in  England,  touching  the  fee  of  real  estate,* it 
renders  trusts  there  wholly  different  from  anything  known  in  practice 
here.     But  when  applied  to  personal  estate,  or  chattels  real,  the  practice 
in  both  countries  is  the  same ;  the  absolute  fee  never  vests  in  the  trustee. 
The  questions  raised,  and  decided  in  the  reported  cases,  read  by  the 
counsel  for  the  defendant  in  error,  were  wholly  different  to  the  one  now 
at  bar.      The  questions  in  these  cases  were,  what  right  the  husband 
had  to  his  wife's  property  ?    Not  how  he  should  acquire  or  perfect  those 
rights.    They  speak  of  the  property  vesting  in  him  on  her  death,  and  say 
that  it  vests  even  without  and  before  administration ;   but  they  nowhere  say 
that  this  right  is  perfect  until  he  takes  it  through  an  administration;  bis 
right  then  vests  in  possession.     It  is  like  saying,  that  on  the  death  of  an 
intestate,  his  property  vests  in  bis  wife  and  children,  and  yet  it  does  not 
vest  legally  in  possession  until  administration.     This  is  the  doctrine  sus- 
tained by  the  very  cases  read  by  the  opposing  counsel.     In  the  case  read 
from  6  Johnson^s  Reports^  Spencer,  Judge,  says  expressly,  that  he  decides 
that  case  upon  its  equitable  circumstances.     The  plaintiff  was  not  the  ad- 
ministrator of  the  wife  ;  her  husband,  therefore,  had  a  better  right  '- 
e<iiuty  than  he ;  but  he  declares,  that  if  letters  of  administration  shou^ 
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taken  out  to  the  ivife,  he  would  be  entitled  in  law  to  reduce  all  her 
property  to  possession,  and  on  a  distribution,  the  rights  of  the  hasband 
would  have  to  be  vindicated.  The  case  in  Peere  Williams,  is  to  the 
same  effect.  None  of  the  authorities  sustain  the  doctrine,  that  an  sdmiD- 
istration  is  unnecessary.  When  they  speak  of  the  hosband^s  rights  by  sur- 
vivorship, they  mean  his  ultimate  title  ;  his  rights  through  an  admiDistn- 
tor ;  whereas,  if  she  had  survived  him,  her  property  would  have  gone  to 
her  next  of  kin,  and  not  to  his.  But  where  those  learned  judges  rpesk  of 
his  being  next  of  kin  of  his  wife,  they  use  an  unguarded  expressioii. 

That  administration  is  in  all  cases  necessary,  we  refer  to  DudkifU  S, 
a  Eq.  Rep,  238  :  4  i>ew.  Eq.  Eep.  155  ;  1  McCor<p9  Eq,  614,  324; 
2  ih.  170. 

By  the  Court — Warner,  Judge. 

This  was  an  action  of  trover,  brought  by  the  plaintiff  in  error,  to  recor* 
er  the  possession  of  fourteen  ^ulaves.  It  appeared  in  evidence  at  the  trial, 
the  negroes  in  controversy  were  the  property  of  the  plaintiff's  iotcstote^ 
before  ner  intermarriage  ^vilh  Henry  Talton.  That,  prior  to  the  marri^c 
with  him,  she  entered  into  a  marriage  contract,  by  which  the  aforesaid 
property  was  secured  to  her  sole  and  separate  use.  It  also  appears,  from 
the  record,  Henry  Talton  survived  his  wife  Camilla,  the  plaintiff's  iotet- 
tate,  married  again,  and  then  died.  The  plaintiff's  intestate  left  two  chil- 
dren, one  by  her  former  husband  and  one  by  Henry  Talton.  The  pliis- 
tiff  then  proved  the  conversion  of  the  negroes  by  the  defendaot,  (beir 
value,  &c. ;  then  read  his  letters  of  administration  to  the  jury,  the  marriage 
contract,  proved  the  marriage  of  the  parties  thereto,  and  closed  his  case. 
The  defendant  then  moved  the  court  for  a  nonsuit,  on  \he  ground  the 
plaintiff's  evidence  showed  the  legal  title  to  the  property  was  io  Jt^ 
lAptroty  as  trustee^  under  the  marriage  contract,  and  not  in  said  Joiu 
Liptrot  as  the  administrator  of  Camilla  Talton.  Which  motion  the  coort 
sustained,  on  the  ground  that  the  plaintiff's  intestate,  at  the  time  of  her 
death^  had  only  an  equitable  interest  in  the  property,  and  that  such  inter- 
ests are  cognizable  alone  in  a  court  of  equity.  To  this  decision  of  tb<^ 
court  below,  the  plaintiff  excepted,  and  now  assigns  the  same  for  error  la 
this  court.  The  plaintiff  has  made  general  specifications  in  bis  as^ 
ments  of  error,  but  they  all  amount  to  the  same  thing  in  substance,  and  viH 
be  all  considered  together.  To  enable  the  plaintiff  to  maintain  trov^ 
for  the  property  in  dispute,  he  must  have  had  either  a  general  or  spedil 
property  therein,  the  actual  possession,  or  the  riglU  of  possesskm.^S^ 
eombe  vs.  Toumsend^  1  HilPs  So,  Ca,  Rep,  399. 

The  whole  interest  of  the  intestate's  personal  estate  vested  in^ 
plaintiff  as  her  administrator,  on  the  grant  of  letters  of  administratiofi; 
and  Buch  grant  has  relation  to  the  time  of  the  intestaie^s  decease,--'^^ 
kr^s  Executorsj  133.  Was  there  snch  an  interest  then  vested  in  the 
plaintiff,  as  the  administrator  of  Camilla  Talton,  as  would  entatlehixn^ 
maintain  an  action  of  trover  against  the  defendant,  who  is  a  b^^ 
stranger,  so  far  as  the  evidence  shows  ?  It  is  true,  the  defendant's  ^^^ 
exhibits  him  in  a  different  capacity,  but  that  is  no  part  of  the  testim<)nj 
^t  is  conceded  that  the  plaintiff's  intestate  held  this  property  ift  her  ova 

|ht.     Anterior  to  her  marriage  witii  Henry  Talton^  the  title  It  it  <^ 
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vested  in  her.     What  has  she  done,  prior  to  her  death,  to  pass  that  title 
oat  of  her  ?     The  defendant  in  error  insists,  she  conveyed  the  tUle  to 
John  Liptrot,  as  trustee,  by  the  marriage  contract,  and  so  the  court  be- 
low seems  to  have  thought ;  but  we  have  bestowed  the  most  careful 
attention  upon  that  marriage  contract,  and  have  not  been  able  to  find 
any  words  therein,  which  can  be  construed  so  as  to  pass  the  title  out  of 
her,  and  vest  the  same  in  him  as  trustee.     After  reciting  the  desire  of 
the  said  Camilla,  to  secure  the  property  for  her  sole  and  sepaxate  use^ 
free  from  the  control  of  said  intended  husband^  it  is  further  stipulated  in 
said  contract,  that  '*  the  said  Henry  Talton  and  Camilla  Liptrot  do,  by 
these  presents,  constitute  and  appoint  John  Liptrot  trustee  for   said 
Camilla,  and  for  all  and  singular  her  property,  real  and  personal,  herein- 
before referred  to,  and  the  increase,  to  keepj  preserve y  and  assure   the 
same  forever  unto  the  said  Camilla^  and  to  her  entire  and  free  use,  con- 
trol and  benefit,  j^ee  and  exempt  from  all  and  every  liability,  obligation 
or  charge,  of  any  and  all  judgments,  debts,  demands  or  contracts  now 
existing,  &c. :  And  the  said  John  Liptrot  hereby  accepts  the  trust  afore- 
said, and  covenants  and  agrees  to  and  with  the  said  Camilla,  that  he 
will  well  and  truly  take  charge  of,  have,  hold,  and  keep,  and  defend,  in 
her  possession,  and  for  her  separate  and  distinct  use  as  aforesaid,  all  and 
singular  the  said  property,  personal  and  real,  and  for  the  exclusive  use 
and  benefit  of  the  said  Camilla ;  and  that  the  said  John  Liptrot  will 
well  and  truly,  and  in  all  things,  do  and  perform  all  and  singula  the 
duties  of  trustee  as  aforesaid."    The  instrument,  it  will  be  perceived^ 
appoints  him  trustee  ;  but  there  are  no  words  of  conveyance  used,  to  pass 
the  title  of  the  property  from  her  to  him,  as  such  trustee.     How  far  a 
court  of  equity  would  have  carried  out  the  intention  of  the  parties,  and 
enabled  him  to  protect  the  property  against  the  marital  rights  of  the 
husband,  it  is  not  now  necessary  to  decide.     Conceding,  however,  there 
are  words  in  the  instrument,  conveying  to  John  Liptrot  the  legal  title  to 
the  property,  for  the  purposes  specified  in  the  contract j  yet,  at  her  death, 
the  objects  and  purposes  of  the  trust  were /u%  executed.   What  were  the 
objects  and  purposes  of  the  trust  ?     Why,  to   protect  her  in  the  free 
and  separate  control  and  enjoyment  of  the  property,  during  her  cover- 
ture with  Henry  Talton ;  and  the  moment  the  coverture  was  dissolved, 
by  the  death  of  either  party,  the  objects  of  the  trust,  as  well  as  the  ta- 
iention  of  the  parties,  was  fully  answered.     Whatever  opinions  may 
have  prevailed  at  one  time,  in  regard  to  the  right  of  a  feme  covert^  to 
alienate  and  dispose  of  her  separate  property,  it  is  now  well  settled,  she 
has  that  right,  without  the  intervention  of  trustees;  for  such  power  is 
incident  to  such  ownership. — 2  KeiU^s  Com.  171 ;  Clancy^s  Hu^and  and 
Wife^  354-5 ;  Fettiplace  vs.  Gorges^  1   Ves.  Jr.  46 ;  Essex  vs.  AtldnSj 
14  Ves.  542,547;  Jacques  vs.  Methodist  Episcopal  Churchy  VJ  Johns* 
R.  677.     In  Fettiplace  vs.  GorgeSj  Lord  Thurlow  says :  "  I  have  always 
thought  it  settled,  that  from  the  moment  in  which  a  woman  takes  p^r* 
sonal  property  to  her  sole  and  seperate  use,  fi'om  the  same  moment  sho 
has  the  sole  and  separate  right  to  dispose  of  it.     Upon  the  cases.  I  havci 
always  taken  this  ground :  that  personal  property,  the  moment  it  can  b(i 
enjoyed,  must  be  enjoyed  tvith  all  its  incidents.^* 
•     At  the  time  of  the  death  of  Camilla  Talton,  she  waa  the  owfmr  of  tin 
property,  and  could  have  alienated  the  same  without  any  autburi 
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from  John  liptrot,  the  supposed  trustee,  even  adinitting  the  titie  h^d 
been  conveyed  to  him  for  the  purposes  mentioned  in  the  deed.  It  wu 
her  separate  property^  and  was  enjoyed  by  her,  ^^  with  all  its  incidenis;^^ 
one  of  which  is,  that  at  her  death,  it  passes  to  and  vesto  in  her  legal 
representatiye,  who  is  the  plaintiff  in  error. — Bradly  vs.  Hughes j  II 
Eng,  Ch.  Rep,  368 ;  luUet  vs.  Amistrong^  17  Eng,  Ch.  R.  17,  32.  In 
Janes  vs.  CoUy  2  BaHty'^s  Rep.  330,  the  same  principle  involved  in  this 
case  was  discussed  and  settled,  so  far  as  it  regards  the  execution  of  the 
trust.  That  was  an  action  of  trover  for  two  slaves.  The  plaintiffs  gave 
in  evidence  a  deed,  executed  by  their  inother,  Anna  Jones,  afterwards 
Cole,  by  which  she  conveyed  the' slaves  in  question  to  Samuel  Hughes, 
tn  trust  for  her  separate  use  during  her  life ;  and  after  her  death,  for  the 
use  of  the  plaintiffs  ;  and  by  a  subsequent  clause,  appointed  him  to  ael 
as  trustee  for  the  plaintiffs  j  as  well  as  herself.  Samuel  Hughes  accepted 
the  trust,  and  afterwards,  being^about  to  remove  from  the  State,  in  pur- 
suance of  a  power  vested  in  him  by  the  deed,  assigned  his  trust  to  John 
Jones.  The  donor  died  in  December,  1824.  The  defendant  moved 
for  a  nonsuit  J  on  the  ground  that  the  action  should  have  been  brought 
in  the  name  of  the  original^  or  substituted  trustee.  But  the  presiding 
judge  held,  that  the  trust  became  executed  at  the  death  of  the  donor, 
and  the  plaintiffs,  who  were  the  cestui  que  trusts^  were  entitled  to  maintaia 
this  action  in  their  own  names  ;  and  his  decision  was  sustained  bj  the 
Court  of  Appeals,  on  the  ground  that,  after  the  death  of  the  donor,  there 
was  nothing  to  be  done  on  the  part  of  the  trustee,  to  invest  the  plaii|tii& 
with  the  tide  to  the  property.  The  object  of  the  trust  had  been  an- 
swered, as  in  this  case.  There  was  nothing  to  be  done  on  the  part  of 
Liptrot,  the  supposed,  trustee,  to  pass  the  title  to  the  legal  representa* 
tives  of  Camilla  Talton ;  her  title  to  the  property  was  perfect  and  com- 
plete, without  any  conveyance  from  him.  In  the  case  of  Jones  rs.  Cok^ 
the  title  to  the  negroes  was  conveyed  by  Anna  Jones  to  the  trustee,  for 
the  separate  use  of  herself  during  life,  and,  after  her  death,  for  the  use  of 
the  plaintiffs.  The  same  position  was  assumed  in  that  case  aa  in  this, 
that  the  legal  title  to  the  property  was  in  the  trustee,  and  therefore  the 
suit  should  have  been  brought  in  the  name  of  the  trustee ;  but  the  coon 
held,  in  that  case,  there  was  no  cpnveyance  necessary  on  the  part  of  the 
trustee,  to  invest  the  cestui  que  trusts  with  the  k'ight  of  property,  t« 
maintain  trover  therefor. 

Although  the  slaves  were  expressly  conveyed  to  the  trustee  by  deed, 
by  the  then  owner,  Anna  Jones,  in  trust  for  the  use  of  the  plaintiiB, 
after  her  death,  yet,  the  court  held,  the  trustee  had  only  a  special 
property  in  the  slaves,  which  terminated  at  the  death  of  the  donor,  the 
object  of  the  trust  having  been  executed.  So  here,  the  object  of  the 
donor,  or  creator  of  the  trust  estate,  in  John  Liptrot,  (if  yon  please  to 
call  it  such,)  was  fully  answered,  by  having  the  property  protected 
against  the  marital  rights  of  Henry  Talton,  during  the  coverture,  ac* 
cording  to  the  true  intent  and  meaning  of  the  parties  to  the  inslra- 
ment ;  and  when  the  coverture  was  determined,  by  the  death  of  the  do- 
nor, the  right  of  possession,  as  well  as  the  right  of  property,  vested  io 
her  legal  representative.  The  trustee  had  no  longer  any  interest  in 
the  property,  ajfter  the  dissolution  of  the  coverture  ;  his  interest,  |Bd 
his  (ftily  interest,  in  the  property  was,  to  protect  it  for  the  sole  and 
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arate  use  of  Camilla  Talton,  during  her  coverture  ;  and  had  Talton  died 
first,  there  would  have  been  no  further  use  for  his  services  as  trustee,  to 
protect  the  property  as  against  him  ;  and  her  dying  first,  does  not  make 
any  difference  ;  the  trust  wasfuUy  executed^  bo  far  as  his  interest  as  trttstee 
v){is  concerned  in  the  property.  It  was  contended,  that,  inasmuch  as  the 
wife  died  first,  the  title  to  the  property  vested  in  her  husband,  under 
the  act  of  26th  December,  1827. — Pnn.  Dig.  261.  To  have  given  Km 
a  right  to  the  possession  of  the  property,  linder  that  act,  he  should  have 
taken  out  administration  on  his  wife's  estate.  There  must  always  b^ 
an  administration,  for  the  reason  there  may  be  debts  to  be  paid.  The 
question  of  conversion  was  discussed  in  the.  argument,  by  the  counsel 
for  the  defendant  in  error,  and  we  will  express  an  opinion  upon  it,  al- 
though it  does  not  appear  necessary,  in  the  present  stage  of  the  case  ; 
but  it  may  become  important,  in  its  further  progress,  and  it  is  the  object 
of  this  court  to  prevent  litigation,  as  far  as  possible.  A  conversion  may 
consist  in  a  tortious  taking  of  a  chattel,  or  in  a  wrongful  assumption  of 
property  in  it,  or  in  making  an  illegal  use  of  it ;  if  there  be  a  depriva- 
tion of  property  to  the  plaintiff,  it  will  constitute  a  conversion,  though 
there  be  no  acquisition  of  property  by  the  defendant. — 2  LeigVs  Nisi 
PriuSy  1477.  A  party  may  be  guilty  of  a  conversion,  by  dealing  with, 
or  claiming  property  in  goods  as  his  own,  or  even  by  asserting  the  right 
of  another  over  them. — ib.  1480. 

The  action  of  trover  being  founded  on  a  conjunct  right  of  property 
and  possession,  any  act  of  the  defendant,  which  mgativeSj  or  is  tncon* 
sistent  with  such  right,  adounts  in  law  to  a  conversion.  It  is  not  ne- 
cessary to  a  conversion,  that  there  should  be  a  manual  taking  of  the 
thing  in  question  by  the  defendant :  it  is  not  necessary  that  it  should 
be  shown,  that  he  has  applied  it  to  his  own  use.  Does  he  exercise  a 
donunion  over  t/,  in  exclusion^  or  in  defiance  of  the  plaintiffs  right  1  If  he 
does,  that  is  in  law  a  conversion,  be  it  for  his  own  or  another  person's 
use. — 6  Baeon*s  Ahr,  677 ;  Bristol  vs.  Burty  7  JohnSy  Rep.  258 ;  Reid 
vs.  Colcocky  1  Nott  and  McCordU  Rep.  600 ;  Reynolds  vs.  Shalerj  5 
Cowen^s  Rep.  323.  But  it  is  said,  where  a  party  comes  lawfully  into  the 
possession  of  property,  there  must  be  a  demand  and  refusal  proved. 
This  is  undoubtecQy  true  where  the  defendant  finds  the  property,  or 
where  he  gets  pessession  of  it,  by  the  consent  of  the  plaintiff;  the  posses- 
sion  must  be  lawful  as  against  the  p/oifi/i/.— 2  Phillips^  £v.  226.  De- 
mand and  refusal  is  only  evidence  of  a  conversion. — io.  226.  But  where 
the  defendant  gets  possession  of  property,  as  administrator,  in  right  of 
his  intestate,  or  where  he  gets  possession  of  it  as  a  purchaser,  at  sheriff's 
sale,  under  an  execution  against  some  third  person,  and  uses  and  exer- 
cises dominion  over  the  property  as  his  own,  it  is  a  conversion,  as 
against  the  rights  of  the  plaintiff,  who  is  a  stranger  to  the  title^  under 
which  the  defendant  claims.  Although  the  defendant  may  obtain  the 
possession  of  property  under  legal  process,  yet,  if  he  assert  a  title  or 
claim  hostile  to  the  plaintiff's  right  or  tide,  under  saeh  legal  process,  it 
is  a  oonversion  as  against  the  piainiiff. — Hutchins  vs.  Boboj  1  Bailey^s 
Rep.  646 ;  Tompkins  vs.  HaUcy  3  Wend.  Rep.  406 ;  Bates  vs.  ConkUng^ 
10  TTenrf.  389 ;  Summerset  vs.  Jarvisy  7  Eng.  Com.  Law  Rep.  322. 
What  is  meant  by  defendant  coming  lawfully  into  possession  of  the  prop. 
e|<y  is,  where  he  finds  it,  and  retains  it  for  the  true  owner :  or  wberii  D' 
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obtains  the  possession  of  the  property,  by  the  permisrion  or  ccnseni  of 
the  plaintiff,  as  where  the  relation  of  bailor  and  bailee  exists.  In  this 
latter  class  of  eases,  a  demand  and  refusal  wonld  be  necessary,  unless  it 
oould  be  shown  the  defendant  had  appropriated  the  article  so  found  to 
his  own  use,  or  had  disposed  of  the  property  bailed,  contrary  to  the 
terms  and  stipulations  of  the  contract  of  bailment.  Our  judgment, 
therefore,  is,  that  the  court  below  erred  in  nonsuiting  the  plaintiff,  on 
the  statement  of  facts  presented  by  the  record,  for  the  reasons  already 
given.  Let  the  judgment  of  the  court  below  be  reyersed,  and  the  ease 
reinstated. 


No.  61. — Samuel  T.  Bailey,  plaintiiT  in  error,  vs.  Henut  H. 

Lumpkin,  defendant  in  error. 

Upon  a  rule  to  foreclose  a  mortgage,  under  the  statute  of  Geolk-gia,  the  mortgagor  my 
■how,  by  way  of  defence,  that  the  contract  upon  which  it  was  given  vras  osarioos. 

The  true  test  of  the  interest  of  a  witness  is,  that  he  will  either  gain  or  loae  by  the 
direei  legal  operation  o/the  judgment,  or  that  the  record  toill  be  legal  evidence 
for. or  agomet  him  in  some  other  ntii. 

Neither  legal  nor  usurious  interest  can  be  recovered  at  law,  in  this  State,  upon  a 
contract  tainted  with  usury. 

A  security  infected  with  usury  is  void  in  Georgia,  quoad  the  legal  interest » tegatfaer 
with  the  usury,  even  in  the  hands  of  an  innocent  holder  vritbout  notice. 

The  maker  of  a  usurious  note  is  not  barred  of  the  defence  of  usury,  by  etandiog  by 
when  it  was  transferred  to  an  innocent  holder,  and  not  disclosing  the  fact  of  tht 
usury. 

In  a  case  where  the  original  transaction  was  us'urious,  and  several  renewals  bare 
taken  place,  and  part  of  the  interest  reserved  has  been  paid,  the  infection  of  nsorr 
follows  all  the  securities  given  in  renewal  for  the  same  debt,  however  Taried  ia 
form  and  amount,  and  the  amount  paid  on  such  renewals  must  be  deducted  fron 

the  original  amount  loaned. 

Although  the  radical  vice  of  a  usurious  contract  attaches  to,  and  infects  all,  fatiav 
securities  for  the  same  loan,  yet  the  contract  may  be  purged  :  as,  for  example,  if 
there  is  an  accounting  between  the  parties  to  a  usurious  contract,  and  all  suas 
previously  paid  usurioualy  are  deducted,  and  a  new  security  given  for  the  balsDce, 
the  contract  is  said  to  be  purged,  and  the  last  security  taken  is  valid. 


.   This  was  a  rule  to  foreclose  a  mortgage  on  real  estate,  in  the 

Court  of  the  county  of  Houston,  at  the  instance  of  t)ie  plaioti^Tin  eirorf 

as  the  assignee  of  Nathan  H.  Beal,  against  the  defendant  in  error. 

In  compliance  with  the  rule  to  foreclose,  the  defendant  in  error,  who 
was  the  mortgagor,  appeared  in'court,  and  disputed,  upon  oath,  the  anoaBt 
claimed  to  be  due,  and  denied  that  more  thui  twenty-seven  hundred  dol- 
lars was  dub  upon  the  mortgage  ;  alleging  that  the  mortgage,  as  well  as 
the  note,  to  secure  which  it  was  given,  except  the  sum  of  twettty*«eveB 
hundred  dollars,  was  void  for  usury.  The  defendant  in  error  theo  fto^ 
— j.^  ^Q  q^Yq  ii^Q  p|^2  of  usury,  setting  forth  circumstantially  the 
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transactipD,  and  the  usury  exacted,  and  several  subsequent  renewals,  and 
the  usury  exacted  thereon,  and  also  divers  payments  made  by  the  defend- 
ant in  error  upon  said  transaction,  and  claiming  that  they  should  be 
deducted  from  the  original  amount  loaned,  which,  if  done,  would  leave 
the  amount  above  mentioned  as  the  balance  dtie. 

At  the  April  Term,  1846,  the  jsaid  rule  to  foreclose,  and  the  issue 
thereon  made  by  the  defendant's  plea  of  usury'  and  payments,  as  afore- 
said, came  on  to  be  tried  on  appeal  in  said  Superior  Court,  before  Judge 
Floyd,  when  the  plaintiff  in  error  moved  to  strike  out  the  plea  or  afSda- 
vit  of  the  defendant  in  error,  on  the  ground  that  the  statutes  of  Georgia 
did  not  contemplate  or  authorize  the  setting  up  of  usury  fl  law  against 
a  mortgage,  on  his  proceedings  under  a  rule  to  foreclosAis  mortgage. 
Which  motion  was  overruled  by  the  court,  and  the  plaintiff  in  error 
excepted. 

The  counsel  for  the  plaintiff  in  error  then  introduced,  and  read  in  evi- 
dence to  the  special  jury,  the  note  and  mortgage  described  in  the  rule 
nisiy  and  then  closed  his  case.   * 

It  appeared  that  Nathan  H.  Beal,  the  original  payee  and  mortgagee  in 
said  note  and  mortgage,  had  assigned  the  same  to  the  plaintiff  without 
recourse. 

The  counsel  for  the  defendant  in  error  then  introduced  the  said  Nathan 
H.  Beal  as  a  witness,  to  prove  the  usury  and  paymcLta  alleged  in  the 
plea  ;  to,  whose  competency,  for  that  purpose,  the  plaintiff  in  error  ob- 
jected, which  was  overruled  by  the  court  below,  and  the  witness  was 
ordered  to  testify.     To  all  which  the  plaintiff  in  error  excepted. 

The  witness,  Beal,  testified  as  to  the  usury,  and  as  to  the  payments 
made  upon  the  renewals,  &c.  He  also  testified,  that  before  he  assigned 
the  note  and  mortgage  to  the  plaintiff,  that  himself,  with  plaintiff  and 
defendant,  had  an  interview,  in  which  the  defendant  urged  both  of  them, 
witness  and  plaintiff,  to  use  their  best  exertions  with  certain  legatees, 
who  were  to  receive  the  proceeds  of  said  note  and  mortgage,  to  get 
indulgence  for  him  until  the  next  fiill  or  Christmas,  when  he  would  pay 
every  dollar  of  the  same,  principal  and  interest.  That  the  defendant  did 
not  disclose  to  the  plaintiff  that  there  was  any  usury  in  said  note,  nor  any 
other  objection  to  its  validity ;  nor  did  the  witness  disclose  to  the  plain- 
tiff that  the  transaction  on  which  the  note  and  moftgage  were  given  was 
tainted  with  usury.  Shortly  after  this  interview,  on  the  same  day,  the 
plaintiff  became  possessed  of  the  'note  and  mortgage,  by  the  assignment 
of  witness,  and  gave  to  the  defendant  the  indulgence  desired  by  him. 
From  aught  that  appeared  upon  the  trial,  the  plaintiff  was  an  innocent 
holder  without  notice.  The  defendant's  counsel  here  closed  their  case. 
The  plaintiff  then  produced  a  letter,  addressed  to  him  by  the  defendant, 
dated  Houston,  January  20th,  1844,  (being  the  day  after  the  note  and 
mortgage  were  assigned  to  pbuDttff,)  aa  follows,  to  wit : 


<*  Col.  S.  Bailet: 

"  Dear  Sir — I  feel  m  rnmMtrM^  aazjety  to  kmom  the  erntf 
the  settlement  made  at  Perry,  httwetm  Beal  a»d  Bogtvicks,  so  Car  a«  I 
interested.  Will  you  be  ao  ^ood  aa  to  wiile  ok  vbai  ^ispoMtMyii  v^as  « 
of  my  paper  held  by  Beal,  if  asv  ?  1  well  kaov  1  hare  aothmr  ^,  - 
from  the  Bostwicksy  bottom  Baal  mmtk.    1  as  hOf  ^V^m^  ^ 
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been  disposed  to  deal  hard  with  me,  but  he  should  recollect,  if  he  sues 
me,  I  can  claim  the  advantages  of  the  law,  and  most  assuredly  I  will  do 
so  under  existing  circumiBtances ;  but,  if  waited  with  till  the  end  of  the 
present  year,  I  will  pay  every  dollar  of  the  debt.  I  only  ask  ihis  of  Beal ; 
he  should  grant  it  me.  Will  you  be  so  good  as  to  say  to  me  by  letter  if 
Beal  or  the  Bostwicks  control  my  note  at  this  time ;  and,  if  Beal  has  put  it 
out  of  his  control,  what  course  will  be  taken  by  those  who  control  it. 
Your  answer  to  this  in  full  will  very  much  oblige  your  friend. 

"  Respectfully  yours, 
"  Answer  me  at  Perry."  "  H.  H.  Lumpkik." 

And  proved  tiM  said  letter  to  be  in  the  hand-writing  of  the  defendant,  and 
offered  to  refad  it  in  evidence  upon  said  trial,  when  the  counsel  for  the 
defendant  objected,  and  the  court  below  sustained  the  objection,  and  the 
letter  was  rejected.     To  which  the  plaintiff  in  error  excepted. 

After  argument  to  the  jury,  the  court  below  charged,  that,  by  tbe  laws 
of  Georgia,  neither  legal  nor  usurious  interest  could  be  recovered  on  a 
contract  tainted  with  usury  ;  and  that  it  made  no  difierence  whether  tbe 
contract  was  in  the  hands  of  the  payee  or  of  an  innocent  transferree ; 
and  that  any  payments  of  either  legal  or  usurious  interest  made  at  any 
time  on  previous  or  prior  renewals,  must  be  deducted  out  of  the  sum 
originally  loaned,  and  that  the  balance  was  all  that  the  plaintiff  was  en- 
titled to  recover.  To  which  charge  of  the  court  below  the  plaintiff  is 
error  excepted. 

The  plaintiff  in  error  then  requested  the  court  below  to  charge  the  juij 
as  follows : 

1st.  The  plaintiff,  on  the  foreclosure  of  a  mortgage,  when  the  defend- 
ant sets  'up  the  plea  of  usury,  is  entitled  to  principal  and  legal  interest. 

2d.  That  where  there  haVe  been  renewals  and  payments  of  interest 
made,  the  note  sued  on  being  for  eight  per  cent.,  defendant  cannot  deduct, 
from  the  note  sued  on,  the  interest  paid  on  renewals. 

3d.  That  the  defendant,  knowii^  that  the  note  was  about  to  be  trans- 
ferred by  said  Beal,  and  not  notifying  the  plaintiff  that  there  was  any 
usury  to  be  plead  against  the  note,  but  representing  to  the  plaintiff  that 
it  would  be  fully  paid,  he  could  not  set  up  usury  against  the  plaintiff. 

Which  the  court  below  refused,  but  charged  the  jury  that  the  contrary 
thereof  was  law.     To  which  the  plaintiff  in  error  excepted. 

S.  T.  Bailey,  in  propria  persona. 

As  to  the  first  ground,  that  the  court  refused  our  motion  to  strike  out 
the  defendant's  plea  of  usury,  we  think,  from  reading  the  words  of 
the  statute,  (  Prtnce,  424,)  it  will  appear  that  the  court  erred  ;  the  statute 
changed  the  former  law  ;  it  is  therefore  to  be  construed  strictly.  It  pro- 
vides for  the  mortgagor  to  set  up  a  defence  to  this  summary  proceediag : 
a  proceeding  intended  not  to  supersede  the  old  mode  of  foreclosure  by 
bill,  but  cumulative  of  that,  and  for  the  facility  of  the  mortgagee.  But 
the  door  of  equity  is  still  left  open  to  both  mortgagee  and  mortgagor,  if 
justice  requires  it,  or  they  have  cause.  Wherefore,  the  I^iegislature  coo- 
fines  the  mortgagor  to  only  two  grounds  of  defence  in  this  suramatj  pro- 
ceeding !  it  declares  that  if  payments  have  been  made,  and  yet  not  mdSA^ 
or  if  there  are  sets-off  which  ought  to  be  allowed  in  eqw^^  fllK 
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mortgaj^or  may  make  oath  thereof:  heoce,  the  maxim  of  law  applies,  that 
when  a  statute  includes  by  enameration  one  or  more  of  a  class  of  rights 
coDferred,  it  is  an  exclusion  of  all  others ;  or,  in-  mathematics  and  Uigic, 
an  exclusion  of  a  conclusion.  It  cannot  he  said,  with  reason,  that  because 
the  statute  has  said  to  the  defendant,  that  he  may  come  in  and  set  op  two 
specified  defences,  he  is  therefore  entitled  to  set  up  any  defence.  jEx- 
pressio  umus  est  excbuio  aiteriuM. 

He  cannot  swear  that  he  has  made  payments  that  have  not  been  cied* 
ited;  he  swears  they  have  been  allow^  and  credited  on  the  renewals: 
he  cannot  swear  that  he  has  sets-off  that  ought  to  be  allowed  in  equity  ; 
SQch  sets-off  are  unknown  to  equity,  even  of  the  usury  paid,  much  less 
of  legal  interest  paid ;  even  as  against  the  original  payee,  Auch  less  is  it 
allowed  against  a  transferree  for  valuable  consideration,  as  we  shall  show 
hereafter. 

As  to  the  second  ground,  that  Beal  was  not  a  competent  witness^  we 
rely  on  the  well-settled  principle,  that  if  the  witness  is  interested  in  &vor 
of  the  party  producino^  him,  he  is  incompetent,  but  not  for  the  other,  to 
some  extent.  ^  Now,  the  record  shows  that  Beai  transferred  the  mortgage 
without  recourse,  so  that  he  is  secure,  although  the  plaintiff  fail  to  re- 
cover.    But  if  the  role  is,  as  laid  down  by  the  court  below,  that  usurious 
interest  is  recoverable  back,  then,  if  the  defendant  fail,  and  the  plaintiff 
recover  the  full  amount  of  the  note,  he  can  recover  it  back  out  of  BeaL 
A  party  for  whose  use  an  accommodation  note  is  made,  is  incompetent  for 
the  one  who  has  used  his  name. — 1  GreaUeaf  ^v.  sec.  401.      But  it 
seems  to  us  that^the  coctrt  below  was  led  into  what  we  deem,  most  res- 
pectfully, the  many  errors  which  it  committed,  chiefly  from  having  taken 
for  granted  that  usurious  contracts  are  void,  and  not  merely  illegal,  aided 
perhaps  by  its  repugnance  to  usury.     If  this  proves  to  be  a  fiillacy,  as  we 
hope  to  maintain,  then  the  whole  structure  falls  to  the  ground.     We  will 
endeavor  to  show  that  such  contracts  are  only  illegal,  and  not  void  :  and 
so  recoverable  in  the  hands  of  an  innocent  holder. 

It  requires  no  authority  to  convince  or  inform  this  court  that  a  contract 
may  be  illegal,  and  yet  not  void ;  that  contracts  not  mahan  in  se,  but  only 
prohibited,  without  a  declaration  of  their  nullity  ab  tiulio,  are  only  void- 
able, and  are  binding  in  the  hands  of  innocent  holders.  Mr.  Chitty  says  : 
^^  Illegality  of  consideration  is  no  defence  to  an  action  on  a  contract  in  the 
hands  of  a  Bona  fide  holder,  unless  it  is  expressly  declared  to  be  void  by  the 
Legislature."— CAil/y on -Bi//», 86-7 ;  2  JEjp.  R.b30\7  T.  R.  630 ;  16. 390. 
indeed,  so  reluctant  are  the  courts  to  declare  contracts  void  in  the 
hands  of  the  innocent — thereby  punishing  them  and  not  the  guilty — that  it 
is  by  no  means  settled  law  that  contracts,  declared  void  by  the  Legisla- 
ture, are  so  in  the  hands  of  the  bona  fide  holder.  Hence  Mr.  Dw arris 
concludes,  that  it  cannot  be  assumed  in  all  cases  that  contracts  declared 
void  by  the  Legblature  are  so  in  the  hands  of  innocent  holders,  and  lays 
down,  as  the  only  infallible  test,  the  addition  of  a  penalty  imposed  upon 
those  making  or  entering  into  contracts,  declared  void  by  the  Legislature. 
— Dwarris  on  Stat.  742. 

It  is  well  known  that  the  English  courts  did  not  arrive  at  a  uniformity 
of  decision  upon  the  statutes  of  gaming  and  usury,  until  after  long  con- 
flict of  judgment.     The  Court  of  King's  Bench  first  setUed  the  law,  a« 
now  standSi'Upon  the  exceeding  strong  language  in  the  several  sta* 
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upon  gaming;  and  then  came  the  leading  case  of  ZiOioe  vs.  WtUler^  {2 
Doug.  R.  736,)  which  settled  the  rule  upon  usurious  contracts,  in  the 
hands  of  innocent  holders.  In  that  case,  Lord  Mansfield,  after  express- 
ing his  great  leaning  in  favor  of  the  plaintiff^  remarks :  "  But  the  words  of 
the  act  are  too  strong  ;  besides,  we  cannot  get  over  the  case  on  the  stat- 
ute of  gaming,  which  stands  on  the  same  ground." — 2  Doug,  R.  744. 
It  will  be  found,  on  reference  to  decided  cases,  both  English  and  Ameri- 
can, that  the  courts  have  held  usurious  contracts  void,  in  hands  of  inno- 
cent holders,  expressly  on  the  ground  that  such  contracts  are,  by  their 
several  statutes,  declared  void — not  that  there  is  anything  in  such  con- 
tracts, per  w,  corrupt  or  morally  dishonest ;  and  they  have  often  very 
strongly  intid&ted  their  opinion,  that  the  law,  as  it  stood,  worked  great 
injustice,  and  aided  dishonesty.  Hence,  so  early  as  58  Geo.  3,  the  Eng- 
lish. Parliament  declared  such  contracts  recoverable,  in  the  bands  of  inno- 
cent transferrees.  New  York  passed  a  like  statute  in  1830,  and  several 
other  States  have  also  adopted  this  obvious  principle  of  justice. 

The  English  judges  having  raised  some  difficulties,  touching  the  en- 
forcement of  the  act  of  58  Geo,  3,  under  certain  state  of  facts,  which 
often  arose  before  them,  the  Parliament,  to  remove  all  doubt,  and  to  pro- 
tect innocent  holders  under  all  circumstances,  passed  the  act,  (5  and  6 
William  4,  ch.  41,)  which,  after  reciting  that  several  statates  against 
gaming  and  usury  made  void  all  instruments  tainted  therewith,  thereby 
working  great  hardship  to  innocent  transferrees,  enacts,  among  other 
things,  that  "  such  instruments  shall  he  deemed  and  taken  to  have  heeo 
made,  drawn,  accepted,  given,  or  executed,  for  au  illegal  conaidtraiiouJ* 

The  second  section  of  the  act  provides  that,  notwithstanding  an  inno- 
cent holder  may  recover,  yet  that  the  maker,  sifter  payment,  may  recover 
•  back  the  amount  from  the  original  usurious  lender. — See  the  act  in  note 
to  Hitchcock  vs.  TFay,  33  vol,  Eng,  Com,  Law  R,  250. 

This  act  covered  the  whole  question  ;  it  made  gaming  and  usury  merely 
illegal ;  that  is,  the  contracts  founded  thereon,  forbidden  by  law,  and, 
therefore,  voidable,  not  void.  The  able  jurists  who  drew  this  act  of  par- 
liament, were  well  aware  of  all  the  consequences  which  woald  follow. 
They  kneyv  such  contracts  may  be  avoided,  as  between  the  original  par- 
ties, but  not  against  innocent  holders ;  this  they  intended.  They  abo 
knew,  that  being  merely  illegal  contracts,  money  once  paid  under  them 
could  not  be  recovered  back ;  this  they  did  not  intend,  and  therefore 
added  the  second  section  of  the  act.  The  case  of  Hitchcock  vs.  Way^  (6 
Ad,  and  EUis^  943,  33  Eng.  Com,  X.  R,  249,)  was  on  a  gamin|r  con- 
tract in  the  hands  of  an  innocent  holder,  but  made  before  the  act  of  5  and 
6  WilHam  4.  The  court  held,  on  that  ground  alone,  that  it  was  not 
saved  hy  the  act,  and  was  therefore  void.  That  the  courts  of  Geoira 
have,  so  far  as  we  know  or  believe,  held  usurious  contracts  suhject  toUie 
same  defence,  in  whosesoever  hands  they  may  be,  and  that  nothing  bat 
the  principal  could  be  recovered,  we  are  free  to  admit ;  and  yet,  without 
intending  any  disrespect,  we  beg  to  add,  we  have  never  heard  or  seen  a 
sensible,  much  less  a  legal,  reason  given  for  such  decisions.  The  obIj 
reason  we  ever  heard  given,  is,  that  the  reported  decisions  on  a  statute  of 
usury,  in  England  and  America,  decide  such  contracts  void  in  the  hands 
of  everybody ;  and  this  is  true  under  the  old  usury  laws ;  hut,  aa  we 
^  '^e  already  remarked,  such  decisions  are  expresriy  on  the  ground^  that 
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the  statutes  declare  tbem   ^utterly  roid."     And  so  was  the  law  in 
Georgia,  up  to  1822.     The  old  oolooial  statute  of  1759  is  but  a  copy  of 
the  statute  of  Anne.     Its  terms  are,  ^  shall  be  utterly  void.^    Docbtfess, 
the  practice  of  deciding  under  this  ancient  statute,  led  the  courts  ii^to  the 
*  error,  to  some  extent,  of  following  the  spirit  of  its  proTisious  after  it  ex- 
pired in  1822.     Our  act  of  1822  was  passed  about  three  years  after  58 
Geo.  3,  and  was  probably  suggested  by  it ;  but  both  acts  were  but  fore- 
ranners  of  a  better  age.     Will  any  man  contend  that  it  is  not  a  reproach 
to  any  civilized  people  to  maintain  a  law  that  punishes  the  innocent  for 
the  sins  of  the  guilty,  as  the  old  usury  laws,  confessedly,  often  did  ?   Can 
the  laws  of  Greorgia  bear  this  reproach  ?     Will  the  court  seek  for  a  con- 
stmction  which  will  fix  upon  our  law  such  re|nt>ach  ?    The  Legislature 
expressly  declares  that  the  contract  shall  not  be  void,  and  that  no  for- 
feiture shall  be  incurred,  but  that  no  more  than  the  principal  shall  be 
recoverable.     They  thus  make  the  contract  merely  illegal,  in  the  same 
manner  as  if  they  had  declared  that  such  contracts  sh^l  not  be  paid,  but 
that  neither  principal  nor  interest  shall  be  recoverable  in  such  case  ;  the 
original  parties  could  not  recover  on  such  contracts,  yet  innocent  parti<^ 
might.     Whenever  the  Legislature  prohibits  a  contract,  without  more,  the 
parties  cannot  recover  on  it ;  it  is  illegal ;  and  yet  innocent  holders  may. 
In  this  toslonce,  the  Legislature  have  said  that  only  a  part  of  the  sum 
secured  shall  not  be  recovered.     Does  that  render  the  contract  leas  valid 
than  it  would  have  been  if  they  had  prohibited  a  recovery  of  the  whole  ? 
Such  a  proposition  assumes  a  mathematical  absurdity.     It  assumf^  that 
the  parts  are  greater  than  the  whole.     Without  multiplying  authorities 
upon  the  point  now  under  discussion,  I  ask  leave  to  refer  the  court  to  the 
decision  of  the  Supreme  Court  of  the  United  States,  in  delivering  the 
unanimous  opinion  of  the  court,  in  the  case  of  Fltckner  vs.  The  Bank  of 
the  United  Siaiet.     Judge  Story  said,  **  The  act  has  not  pronounced  that 
such  a  violation  makes  the  transaction  or  contract  ipso  facto  void,  but 
has  punished  it  by  specific  penalty  of  treble  the  value.     It  would  there- 
fore remain  to  be  shown  how,  if  the  bank  had  a  general  right  to  discount 
notes,  a  contract,  not  made  void  by  the  act  itself,  could  on  this  account 
be  avoided  by  a  party  to  the  original  contract,  who  was  not  a  party  to  a 
subsequent  transfer.^'    '^  The  statutes  of  many  of  the  States,  as  well  as 
of  England,  conton  an  express  provision  that  usurious  contracts  shall  be 
utterly  void,  and  without  such  provision  the  contract  would  be  valid,  at 
least  in  respect  to  persons  who  were  strangers  to  the  usury." — 5  Cond. 
R.  S.  C,  464 ;  8  Wheat.  338. 

Our  statute  expressly  declares  that  usurious  contracts  shall  not  be  void. 
— I^rin.  Dig.  295.  Now,  it  cannot  be  legally  contended,  that  the  plain- 
tifiT  ID  error,  having  taken  the  note  aAer  it  was  due,  is  not  an  innocent 
holder ;  for,  in  the  first  place,  the  court  below  did  not  put  his  decision 
upon  that  ground,  nor  was  it  insisted  on  in  the  court  below  ;  and  secondly, 
the  evidence  shows,  that  plaintiff  did  in  fact  take  without  notice,  either 
express  or  implied.  A  note  overdue,  is  held  to  carry  implied  notice  to  the 
purchaser,  upon  the  principle  that  it  says  to  him,  this  note,  not  having 
been  paid  according  to  promise,  has  been  dishonored  for  some  legal  or 
equitable  cause,  rendering  it  invalid,  and  therefore  warns  the  purchaser 
to  inquire  of  the  maker  if  such  is  the  fact.  But  did  any  court  ever  ii  ai 
tain  or  decide,  that  if  such  was  made  and  no  objection  was  disclosed 
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the  maker  stood  by,  and  witnessed  the  transfer  or  negotiation  of  his  note 
to  an  innocent  purchaser  for  a  valuable  consideration,  that  he  could  setup 
any  defence  to  the  note  because  it  is  overdue  'i     The  books  are  full  of 
authority  to  the  contrary.     Some  authorities  have  gone  so  far  as  to  de- 
cide, that  if  a  prior  mortgagee  witnesses  a  subsequent  mortgage  to  the 
same  property,  and  does  not  disclose  his  mortgage,  he  shall  be  post- 
poned, although  it  is  not  proven  that  he  knew  the  contents  of  the  deed 
he  witnessed ;  and  this  on  the  bare  presumption  that  he  did  know,  so 
stringent  are  the  courts  against  fraud.     A  note  over  due  is  just  as  nego- 
tiable f»s  one  not  due,  only  one  puts  upon  inqui^^y,  the  other  may  be  taken 
without  distrust.     The  inquiry  to  be  made  is  not  as  to  all  defences  in  de- 
tail ;  all  that  the  purchaser  has  to  satisfy  himself  about  is,  whether  there 
is  any   defence  ;  and  if  the  maker  stands  by,  sees  his  note  about  to 
be  traded,  and  is  inquired  of  as  to  when  he  can  pay,  and  does  not  dis- 
close any  defence  to  the  note,  he  virtually,  by  his  silence,  assents  that  there 
is  no  defence ;  and  if  he  afterwards  sets  up  a  defence,  it  is  a  frjud — ^a 
suppressio  veri  and  a  suggestio  falsi — which  all  courts  discountenance,  in- 
stead of  aiding.     All  this  was  admitted  by  the  court  below  in  ordinary 
cases  of  contract ;  but,  forasmuch  as  the  court  held  usurious  cootiacis 
utterly  void  as  to  the  interest  in  the  hands  of  an  innocent  hblder,  it  de- 
cided that  neither  fraud  nor  anything  ebe,  even  an  express  promise  to  pay 
by  the  maker,  could  make  the  interest  recoverable.     We  believe  that  We 
have  shown  that  usurious  contracts  by  the  law  of  this  State  are  only 
ille'gal,  and  not  void  ;  and  if  so,  the  corollary  of  the  court  below,  beii^ 
founded  on  false  premises,  is  itself  erroneous ;  and  since  the  plaintiff  in 
error  purchased  with  the  assent  and  acquiescence  of  the  defendant,  un- 
apprised of  any  taint  of  usury,  he  took  the  note  as  an  innocent  pur- 
chaser.   But  admitting,  for  sake  of  argument,  that  such  a  contract  is  void, 
and  not  merely  illegal,  the  court  erred  in  deciding  that  the  defendant,  bj 
his  fraudulent  conduct,  could  not  be  estopped  from  setting  up  his  defence 
of  usury.     It  is  not  true  that  such  contracts,  even  under  the  old  law  of 
usury,  which  made  them  void,  could  not  under  any  circumstances  become 
binding.     The  courts  have  ever  looked  upon  such  defences  with  disfavor, 
and  have  felt  that  while  they  followed  the  decisions  annulling  such  coo- 
tracts  in  the  hands  of  innocent  holders,  they  were  aiding,  s/rirrt«stmo/arCf 
an  iniquitous  defiance.     Hence,  whenever  such  party  stepped  within  the 
pale  of  a  court  of  equity,  that  court  compelled  him  to  pay  principal  and 
interest ;  saying  to  him,  he  came  there  with  unwashed  hands.     How 
much  less  then  would  ^ny  court  sanction  fraud  in  such  a  party  ?     Fraod 
is  a  subject  as  much  discountenanced  by  courts  of  law  as  conrls  f^ 
equity.     Their  jurisdiction  is  concurrent  upon  all  questions  of  fraud.    In 
South  Carolina,  where  all  usurious  contracts  are  declared  void  hy  statote. 
their  courts  have  held  that  if  a  maker  of  a  note  stood  by,  and  saw  his  note 
transferred  for  a  valuable  consideration  to  an  innocent  purchaser,  witho at 
disclosing  the  usur}^  he  could  not  afterwards  set  up  such  defence. — 2 
Bailey''8  R,  59.     Judge  Story^  sustains,  by  abundant  authority,  that  if  a 
party,  by  his  silence  or  acquiescence,  misleads  another,  he  shall  be 
estopped  from  ever  setting  up  defence  or  claim  against  Che  right  or  title 
acquired  by  that  other ;  or  if  one  only  stands  by,  and  in  silence  su&rs  ae- 
^r  to  commit  a  fraud,  he  shall  be  bound  by  such  fraud,  apoo  the 
t  maxim,  Fraus  est  celare  fraudem. — 1  Siary^a  Eqwt^f  see. 
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389.    So  stringeDt  are  the  courts  of  Eogland  agaiut  £nuc  and 
that  the  King's  Bench  hsv^e  held,  thai  if  the  insured  knew  cc  a 
mor  which  would  likely  enhance  the  premium  of  insurance, 
rumor  proved  to  be  false,  and  did  not  apprise  the  aDdervriter  c< 
rumor,  the  policy  was  void. — Lymek  ts.  I}mmsford^  14  £^Mi  R.  -i^l. 

If,  then,  it  was  legitimate  to  prore  fraod  to  bind  the  defeodaat.  the  ^ 
ter  Id  question,  which  the  court  below  repelled,  was  legal  proof,     h 
further  legal  proof  to  show  a  promise  on  the  part  of  the  defecdaat  to  pa^ 
to  ED  innocent  holder  a  note  invalid  only  in  the  haDds  of  tlie  original 
payee  for  a  valuable  consideration — that  of  further  ioduigeocr.     Bat  o«r 
process  of  foreclosure  of  a  mortgage  is  only  a  substitute  for  the  fonnet 
mode  by  bill  in  equity.     The   Legislature  wisely  deemed,  that  if  tbe 
debtor  had  no  defence  to  make,  it  was  unjust  lo  the  creditor  to  rrqoire 
him  to  raise  a  useless  litigation  :  therefore  they  declarvd,  that  as  the  pre- 
sumption was  i^inst  one  who  had  acknowledged  a  debt  by  a  solemn  deed 
of  conveyance,  the  creditor  need  only  call  on  him  to  show  if  he  had  any 
defence  by  matters  arising  subsequent  to  his  acknowledgment  of  trte  deht 
by  deed ;  so  that  the  whole  litigation,  if  there  is  any,  is  raised  by  the  mort- 
gagor :  he  is  the  actor ;  he  makes  up  the  issue  by  his  affidavit — on  that, and 
that  alone  is  the  issue  formed  in  e^ery  case ;  so  that  if  the  court  sheuld 
hold  that  the  defendant  may  set  up  usury  as  a  defence  against  a  mortgage 
at  law,  still  l\e,  being  the  one  who  raises  the  litigation,  and  shows  the 
usury  by  his  affidavit,  it  is  in  effi»ct  a  proceeding  in  equiiy ;  and  the  fad 
that  the  whole  proceeding  is  before  the  judge  and  a  special  jury,  with 
which  a  petit  jury  has  nothing  to  do,  shows  that  the  Legislature  coik* 
sidered  it  an  equitable  proceeding,  and  if  so,  the  defendant  is  hound  to 
pay  legal  interest  according  to  the  rule  in  equity.    If  goods  are  pawned  on 
usurious  contracts,  they  cannot  be  redeemed  without  proving  a  legal  ten- 
der of  principaland  interest — FUzray  vs.  GwilKm^  1  T.  R.  153.     So,  if  a 
mortgage  of  land  be  made  to  secure  a  usurious  contract,  it  cannot  be  re- 
deemed without   paying   principal  and  legal  interest. — 12  Serg,  amd 
Rawle^  46. 

In  Pennsylvania  they  foreclose  at  law. 

The  court  also  erred  in  deciding  that  the  plaintiJflT  was  entitled  to 
only  the  balance  of  the  original  sum  loaned,  after  deducting  all  the  pay- 
ments therefrom ;  for  all  the  payments  were  made,  and  the  renewals  took 
place    between  defendant  in  error  and  Beal,  before  the  transfer  to 
plaintiff;  and  the  notd  transferred  \a  proven  to  be  for  the  balance  due, 
after  all  payments,  and  on  which  only  legal  interest  Lb  reserved. — Chad' 
bourn  vs.  Watts^  10  Mass.  R.  121.     If  the  court  should  hold  that  usury 
may  be  set  up  on  the  foreclosure  of  a  mortgage,  still,  how  can  the 
nEiortgagor  be  allowed  to  set  up  payments  of  interest,  and  deduct  them 
out  of  the  principal  ?     When  the  statute  says  he  may  set  up  snch  sets- 
off  and  payments  as  ought  to  be  allowed  in  equity,  would  equity  allow 
thesd  ?     These  payments  of  interest  can  only  come  in,  in  nature  of  sets- 
off ;   for  it  is  in  contemplation  of  law  a  reception  of  money  by  a  party 
not  entitled  to  it,  if  it  is  considered  as  payments  on  usurious  considera- 
tion.     Clearly  such  sets-off  cannot  be  allowed  against  a  transferrco  for 
value,  although  he  take  the  note  after  it  is  due. — 6  Cawen  R.  ($93  ;  1 
JPaige  R.  1 12, 624.     But  again :  most  clearly  nothing  can  be  set-off  b* 
wKat  may  be  sued  for.     A  set-off  is  a  orosa-aotion.     Now,  whoe^ 


400  '^<4Li>^  SUPREME  COURT  OF  GIDRGIA. 


Bailey  ««.  Lnmpkia. 


dreamed — ^mucli  less,  what  court  ever  before  decided — ^that  legal  interest, 
after  having  been  paid,  could  be  recovered  back?  Furthermore,  if  our 
poskion  be  founded  in  law^  that  usurious  contracts  are  merely  illegal  and 
not  vpid,  the  defendant  could  not  recover  back  money  paid  on  this  eon- 
tract,  even  out  of  Beal,  and  of  course  he  could  not  set  off  sach  pay- 
ments, which  would  be  equivalent  to  a  recovery.  How  much  less  duJl  he 
be  permitted  to  recover  such  amounts  of  payments  out  of  a  trantferee, 
who  has  had  no  hand  in  violating  the  law  or  in  doing  him  wrong,  and 
who  has  not  received  one  cent  of  the  sum  thus  unjustly  claimed. — 
Doug.  468 ;  3  T.  il.  266  ;  Cowp.  790  ;  1  Hen.  and  Mvnf.  33 ;  2  Moore 
R.  538 ;  Maule  and  SeL  500  ;  6  Mass.  R.  84 ;  ti.  381 ;  5  Man.  R.  385; 
3  Pick,  446 ;  6  Covcen,  431  ;  2  Faxrf.  306  ;  8  T.  R.  575. 

It  is  no  answer  to  say,  the  endorsee  may  have  his  recourse  back  npoa 
his  -endorsor  to  recover  his  losses.  This  is  often  a  frail  reliance ;  and  be- 
sides, it  is  not  in  consonance  with  the  ideas  of  Christian  civilisation  and 
just  laws  to  permit  one  who  has  been  wronged  to  take  his  redress  ontof 
the  pocket  of  an  innocent  party,  and  then  coolly  say  to  him,  jou  maj 
take  your  redress  out  of  the  man  that  has  wronged  me. 

Washington  Poe  and  Robert  V.  Hardeman,  for  the  defendant 
in  error. 

t)HARLEs  J.  M'DoNALD,  foT  thc  plaintiff  in  error,  in  conclusion. 

The  statute  of  Georgia  does  not  authorise  the  defendant  to  set  ^ 
usury  against  the  mortgagee's  demand  on  a  motion  to  foreclose.  It  is 
only  in  cases  of  disputes  arising  in  regard  to  the  amount  dne  npon  t 
"mortgage,  where  pavments  have  been  made,  or  where  there  are  sets^f 
which  in  equity  ought  to  be  allowed,  that  the  party  may  arrest  tbe  pro- 
ceedings against  mm  under  the  statute.  The  statute  prescribes  thf 
mode  of  procedure  and  the  objections  which  the  mortgagor  may  make. 
— Frin.  424.  The  amount  or  sum  due  is  to  be  ascertained  from  tk« 
face  of  the  papers,  unless  the  defendant  could  prove  payment.  Statutes 
are  to  be  construed  one  part  by  another,  and  statutes  in  pari  materia 
are  to  be  constru3d  together.  What  the  Legislature  intended,  is  ex- 
pressed in  the  16th  section  of  the  judiciary,  {Frin,  424,)  via  :  pajmentr 
and  sets-off.  Usury  is  neither  a  payment,  nor  is  jt  a  set-off,  and  never 
is  pleaded  as  either.  It  is  not  so  pleaded  in  this  case,  and  of  coui^ 
was  not  so  regarded  by  the  defendant.  The  2d  and  3d  points  have  been 
decided  by  the  Supreme  Court.  The  court  erred  in  charging  the  jury 
that  neither  the  usurious  interest  nor  legal  interest  can  be  recovered  by 
an  innocent  holder  of  a  note  tainted  with  usury.  This  was  true  under 
the  act  of  1759,  which  declared  the  contract  void. — Frin.  294.  Bat 
now,  by  the  act  of  1822,  {Frin.  295,)  it  is  declared  that  the  contract 
shall  not  be  void  on  which  a  greater  than  lawful  interest  is  reserved. 

Illegality  of  consideration  is  no  defence  in  an  action  at  the  suit  of  a 
bona  fide  holder,  without  notice  of  the  illegality,  unless  he  obtained  (he 
bill  after  it  became  due,  or  unless  it  has  been  so  expressly  declared  bv 
the  Legislature. — Chitty  on  Bills ^  116. 

In  no  case  is  the  innocent  endorsee  of  a  note  or  bill  of  exchange, 
affected  by  the  consideration  passing  between  the  original  partie8|  ezoept 
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in  cases  in  which  the  Legislature  has  declared  the  instniment  void. 
If  the  instrument  be  void  between  the  original  parties,  and  as  between 
t]iem  subject  to  the  common-law  maxim,  that  tn  turpi  contractu  nan  aiUur 
actio  J  the  bona  fide  holder  is  not  affected  by  it,  unless  the  legislative  act 
declares  it  void.  It  is  all  the  same,  if  the  consideration  be  illegal  at 
common  law,  or  is  declared  so  by  statute,  the  bona  fide  holder  who  has 
a  higher  equity,  and  is  always  favored  in  the  law,  is  protected. — Kyd  on 
BilUy  280,  283 ;  Byles  on  Bills  of  Exchange^  81 ;  2  EspinasHy  634 ; 
Smithes  Mer,  Xav,  top  page.  Contracts  tainted 'with  usury  are  not 
declared  void  by  our  statute,  but  are  expressly  declared  to  be  not  void. 
In  the  hands  of  a  bona  fide  holder,  then,  promissory  notes  and  bills  of 
exchange,  the  consideration  of  which  is  usurious,  are  not  void,  but 
recoverable. 

But  it  may  be  contended,  that  the  note  and  mortgage,  having  been  as- 
signed after  maturity,  the  assignee  took  them,  subject  to  all  the  defences 
that  might  have  been  set  up  against  them  in  the  hands  of  the  original 
holder. — Stonf  on  BUlsy  210  ;  3  Kentj  79.  This  rule  is  not  without  ex- 
ception, or  perhaps  it  may  be  proper  to  say,  that  this  is  not  the  rple.  The 
ifae  rule  is,  that  when  a  note  over  due  is  offered,  its  being  over  due,  being 
out  of  the  common  course  of  dealing,  is  of  itself  such  a  suspiciouB 
curcumstaaee  as  makes  it  incumbent  on  the  part  of  the  party  receiving 
it,  to  eatiefy  htmeelf  that  itia  a  good  one. — Chdtty  on  Bilhy  243.  It  is  the 
duty  of  the  endorsee,  if  he  takes  the  bill  after  it  is  due,  to  make  inquiry 
concerning  it. — 8  Taunt.  19;  3  T.  R.  82.  In  this  case,  the  assignee 
held  conversations  with  the  maker  of  the  note  and  mort^igor,  whp^  so 
far  from  making  objection,  promised  to  pay  it,  and  the  assignee  took  it 
under  these  circumstances.  He  is  a  bona  fide  holder,  to  all  intents  and 
purposes. 

The  court  erred,  we  m witain,  in  refusing  to  charge  that  the  plaintiff, 
on  the  foreclosure  of  a  mortgage,  when  defendant  sets  up  usury,  is 
entitled  to  principal  and  leiral  interest. 

The  defence  of  usury  cannot  be  made  in  the  shape  of  a  plea  of 
set-off. 

It  is  a  defence  against  the  consideration.  A  plea  of  set-off  admits 
the  plaintiff's  demand,  but  alleges  a  counter'-demand.  In  this  case,  the 
defeadant  has  pleaded  to  the  consideration,  and  not  a  set-off.  When  a 
statute  prescribes  a  mode  of  proceeding,  or  a  remedy,  tkat  must  be  pur- 
sued, and  the  defendant  is  entitled  at  law  to  the  defences  only  which 
the  statute  authorises.  A  set-off  is,  indeed,  admissible  only  in  cases  of 
real  estate,  and  they  must  be  pleaded  and  allowed  before  foreclosure. 
^ — Pfifi.  424.  If  the  mortgagor  has  made  payments,  or  has  amounts  due 
him  from  the  mortgagee,  which  by  agreement  are  to  be  applied  to  the 
mortgage,  such  payments  and  amounts  would  of  course  reduce  the 
vnounts  du0  upon  the  mortgage,  and  these  would  be  allowed  as  part 
payments. 

But  to  allow  the  mortgagor  to  bring  in  any  demand  which  he  miffht 
have  asainst  the  mortgagee,  and  set  it  off  against  the  mortgage  debt, 
would  be  to  destroy  the  mortgage  securitv.  The  mortgagee  might  have 
other  demands  against  the  mortffagor  bemdes  those  secured  by  the 
mortgage,  and  for  which  he  holcbi  no  security.  It  would  be  unjust, 
therefore,  to  allow  set»-off  to  be  pleaded,  except  such  as  apply  speciaUy 
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to  the  mortgage.  A  bill  miffht  be  filed,  perhaps,  to  settle  «U  aceovnts, 
but  then  equity  would  only  ulow  ascertained  balances  of  other  aocovnts 
to  be  applied  to  the  mortgage. — 4  Johns.  Ch,  R.  616  ;  ifopfttsf ,  270. 
But  what  is  sought  to  be  brought  in  by  defendant  is,  not  a  set-of,  but 
an  objection  to  the  consideration,  whicn  is  not  admissible  by  the  stita^- 
The  mortgagee  must  swear  to  the  amount  due  on  the  mortgage.  Tl^ 
of  course,  is  to  be  ascertained  by  the  agreement  between  the  parties. 

A  debt  is  a  sum  of  money  due  by  certain  and  express  agreemeiit,  as 
by  a  bond  for  a  determinate  sum,  a  bill  or  note ;  a  special  bargui')  a 
<rent  reserved  on  a  lease  ;  when  the  quantity  is  fixed  and  specSie,  bb^ 
does  not  depend  on  any  subsequent  valuation  to  settle  it. — 3  Black.  Cm 
154,  side  page.  The  amount  due,  then,  appears  upon  ihe  oote  or 
mortgage.  The  illegality  of  the  consideration  is  matter  of  avoidaaee, 
and,  in  actions   at  law,  must  be  specially  pleaded. — 1  CInittf  551 

The  statute  does  not  authorise  the  defendant  to  arrest  the  proeeed- 
inga  of  the  mortgagee  or  his  assigns,  for  any  matter  of  avoidance  ff 
illegality  in  the  consideration.  It  is  only  where  there  is  a  dispvteis 
to  the  amount  due.  The  mortgagor  is  not  without  a  remedy  is  n^ 
case  affainst  the  mortgagee,  though  against  a  Inma  fide  assignee  he  e 
remeduess.  The  assignee,  in  this  ease,  is  so  bona  fide  ;  for  lie  wv  ^^ 
cognisant  of  any  defect  in  the  consideration,  and  the  mor^agor,  to<'*' 
ing  that  he  was  about  to  trade  for  it,  did  not  inform  him  of  difficsltfi 
and  encouraged  the  negotiation  by  promimng  to  pay  it.  Were  tk 
mortgage  in  the  hands  of  the  mortgagee,  or  were  the  defence  STwhUe 
against  the  assignee,  the  mortgagor  might  file  his  bill  to  enjoin  the  pi^ 
ceedings,  and  have  the  usury  inquired  into.  He,  therefore,  in  ^ 
event,  has  his  remedy,  but  it  is  in  equity.  But  were  he  to  file  his  UH,  t^ 
court  would  reouire  of  him  to  do  equity.  He  must,  in  that  case,  p>J 
up  the  principal  and  interest.  The  court  will  not  five  a  latitadlBtfiia 
construction  to  the  statute  to  let  in  an  inequitable  defence. 

■A  court  of  law,  ID  the  exercise  of  its  equitable  powers,  will  pat ^ 
party,  in  whose  favor  they  are  exerted,  on  terms.  This  has  been  ex- 
pressly adjudicated,  Fitzroy  vs.  ChoHHm^  where  the  plaintiff,  in  an  ictiv 
of  trover,  for  the  recovery  of  goods  pledged  for  a  usurious  loan,  wis  re- 
quired to  pay  principal  and  legal  interest  before  she  could  recortf 
Lord  Makisfield  decided  the  action  of  trover  was  an  equitable  actioo."^ 
Term  R,  154 ;  HindU  vs.  O^Brienj  1  TcwM/on,  414. 

The  authority  of  these  eases  has  been  questioned.  The  priaciplc^ 
them  is  maintained,  and  they  have  been  questioned  only  on  ^he  M^^' 
cept  that  the  Court  of  King's  Bench,  in  one  case,  (Robertt  vs.  Gtf)^ 
Barn,  fy  AkL)  refused  to  recognize  as  authority  the  practice  of  the  com- 
mon pleas. 

His  Honor  Judge  Lumpkiv  gave  no  opinion  in  this  case,  tie  deft^ 
in  error  being  a  relation. 

Bj^  the  Cowri — Nisbet,  Judge. 

This  was  a  proceeding  under  our  statute  to  foreclose  a  marigkp  vpoo 

real  estate.    The  petitioner,  S.  T.  Bailey^  Esq.,  was  the  assignee  of  ^ 

»te  and  moi^iige  seeiiritieay  having  taken  them  after  the  mata99  ^^ 
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note.  The  defendant  filed  the  plea  of  osarj^alBo,  alleging  paymeBt8,whicli 
plea  was  rerified.  Upon  the  trial  below,  the  counsel  for  the  plaintiff 
mored  the  conrt  to  strike  oat  the  defendant's  plea,  upon  the  grouid  that 
the  statutes  of  Georgia  do  not  oontemplate,  or  authorize,  the  setting  up 
of  usury  at  law  against  a  mortgage  on  a  rule  to  foreclose.  This  motkm 
was  overruled,  and  that  is  claimed  to  be  the  first  error  committed  bj  the 
presiding  judge  in  this  cause. 

The  act  of  17^,  (Frin.  Dig.  423, 424,)  after  prescribing  the  mode  of 
proceeding    to  foreclose  a  mortgage  on  real  estate,  &rther  enacts  as 
follows :  *^  And,  in  case  of  any  dispute  as  to  the  amount  due  on  any  mort- 
gage, if  the  mortgagor  shall  appear  within  the  time  prescribed  by  this  act, 
and  make  affidavit  that  he  hath  made  payments  which  have  not  been 
credited  on  said  mortgage,  or  that  he  is  entitled  to  sets-oflT,  which  in 
equity  ought  to  be  allowed,  the  court  shall  appoint  one  or  more  fit  pep> 
SOD  or  persons  to  audit  and  liquidate  the  same ;  but  either  party  shall  be 
entitled' to  a  new  trial  therefrom,"  tic.     It  is  argued  by  the  counsel  for 
the  plaintiff  in  error,  that  the  right  of  defence  against  the  foreclosure  of  a 
mortgage,  given  by  this  statute,  is  limited  to  payment  and  equitable  idf- 
sets,  and,  inasmuch  as  the  plea  of  usury  is  neither  payment  nor  seUcffy 
it  cannot  be  allowed.     The  terms  of  the  statute  do  not  explicitly  embraee 
such  a  plea,  nor  yet  do  they  necessarily  exclude  it.     The  act  dedares, 
that  in  case  of  any  dispuie  about  the  amount  due  on  a  mortgage,  if  the 
mortgagor  shall  appear  within  the  time  prescribed,  and  make  affidavit  of 
having  made  payments  not  credited,  or  that  he  is  entitled  to  oflP^ets 
which  in  equity  ought  to  be  allowed,  the  court  shall  appoint  persona  to 
audit  and  liquidate  the  accounts  between  the  parties,  kc.    As  to  pay- 
ments and  equitable  off-aets,  they  are  to  be  rerified  and  submitted  to 
auditors ;  the  statute  i^  very  explicit  as  to  the  right  and  mode  of  defence, 
0O  fiur  as  these  are  concerned.    But  is  the  defence  necessarily  confined  to 
these  ?    The  act  contemplates  a  dispute  about  the  amount  due,  and  aeema 
to  admit  the  right  of  contesting  the  amount  due  upon  other  grounds,  as 
vT'eW  as  those  of  payment  and  set-off.    The  statute  of  Geoigia  inhibits 
the  collection  of  lawful  and  usurious  interest  upon  contracts  tainted  with 
usury,  when  attempted  to  be  enforced  against  the  borrower.    Now,  the 
statute  which,  when  plead  and  sustuned,  reduces  the  amount  of  the  plain- 
tiff's recovery  by  the  lawful  and  usurious  interest,  is  neither  payment 
^  Dor  set-off.    But  the  plea  of  usury  does  create  a  dispute  about  the 
amount  due ;  it  makes  an  issue  as  to  the  amount  the  plaintiff  is  entitled 
la  recover.    How  would  it  be  if  the  mortgage  was  given  to  secure  a 
note  given  for  a  gaming  consideration,  or  to  compromise  a  felony  >  Would, 
lO  such  case,  the  defendant  be  debarred  his  defence  ?    It  is  worthy  of 
attention,  in  construing  this  statute,  that  usury  is  a  defence  allowed  rather 
in   furtherance  of  that  public  policy  upon  which  laws  are  founded,  thaa 
3^  CL  favor  to  the  borrower.    U  a  contract  by  law  is  utterly  void,  the  de» 
fei><^^  upoo  grounds  of  public  policy  ought  to  be  let  in«     Quoad  tha 
interest,  this  court  has  determined  that  usurious  eonttacts  are  void. 

T'tte  maxim  *^  expremo  vntas  esl,  ezebuio  oHemm^^  the  express  mefif* 
tion   oi  one  thing  implies  the  exclusion  of  another,  is  frequently  quot^ 
in    o^^  courts.     It  was  claimed  to  apply  to  the  eonstraetion  of 
atatote. 

It  ooBj  not  be,  therefore,  amisi  to  look  into  ila  meaaing,  aaf 
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how  far  it  is  applicable  in  the  conatruction  df  statutes ;  and  endeavor  to 
reduce  it,  if  possible,  from  a  vague  generality  to  a  definite  significatoi. 
Thb  maxim  applies,  m  the  first  place,  rather  in  the  ctmstnictton  of  esn- 
tracts  than  statutes,  and  more  particularly  to  deeds.     W^  are  not  to  be 
understood, however,  to  say,  that  it  is  not  stall  used  in  the  interpretatioD 
of  statutes.     A  maxim  very  nearly  identical  with  it,  to  wit,  caycswus 
facit  cesaare  lactVion,  applies  more  particularly  in  the  constractton  of 
statutes.     This  maxim  then  only  means,  ^'  that  if  you  expressly  name  (in 
a  deed  or  other  contract,  for  example)  some,  out  of  certain  requisites,  the 
inference  is  $iranger  that  those  omitted  are  intended  to  be  excluded,  than 
if  none  at  all  had  been  mentioned."— broom's  Legal  MaxmUf  278-8, 280 ; 
9  A,  and  E,  953.     The  inference  drawn  from  the  hci  of  specification  is 
Btronger  but  not  conc/unoe,  that  all  other  things  are  excluded.    J^iow,  is 
the  act  of  '99,  because  payments  and  equitable  ofisets  sre  expreved,  the 
inference  is  not  conclusive  that^  no  other  grounds  of  defence  are  to  be 
admitted.     This  act  is  open  to  this  constroction,  to  wit :  the  Legislature, 
in  mentioning  payment  and  equitable  ofisets,  intended,  in  the  ftni  place, 
to  put  the  defendant  upon  terms,  as  to  these  two  grounds  of  defence ;  (this 
is  proven  in  the  requirement  that  they  shall  be  filed  within  a  specified 
time,  and  verified  ;)  and  »econdfy,  to  create  a  board  of  aoditors  to  liquidate 
the  accounts  when  they  are  filed ;  leaving  all  other  defences  where  the 
general  law  places  them.  This  construction  is  aided  by  the  direct  reference 
inade  in  the  act  to  disputes  as  to  the  amount  due.     That  is  to  say,  when 
ihere  is  a  dispute  between  the  parties  as  to  the  araonot  dae,  and  ilmt  dis- 
.  pute  has  reference  to  payment  or  equitable  sets-off,  the  mode  of  defence 
prescribed  in  the  statute  must  be  followed ;  but  if  the  dispute  has  refet^ 
ence  to  any  other  legal  defence,  then  as  to  thai  the  general  law  of  filcad- 
ing  obtains.    Int  he  application  of  the  maxim,  ejeprsisma,  ftc*,  to  slatntes, 
it  is  not  to  be  understood  that  where  the  Legislature  has  put  the  atroi^geet 
cases,  the  lesser  are  therefore  to  be  excluded ;  bat,  on  the  croatnir, 
there  are  cases  where,  by  construction,  the  greater  are  intended  to  indnii 
the  less. — BrocmU  Legal  Manms^  285. 

Bat  the  view  of  this  subject,  which  to  ihe  mind  of  this  conri  is  deci* 
sive,  is  this :  The  process  of  foreclosure  in  England  is  by  bill  in  ehan* 
eery.  Our  statute  dispenses  with  the  equitaUe  proeeedimg,  and  grres 
a  more  easy,  direct,  and  less  expensive  process  of  foredosnre  at  lav. 
This  legal  mode  is  in  lieu  of  the  bill  in  chancery.  This  is,  therefbre, 
what  we  are  in  the  habit  of  calling  an  equitable  statute ;  it  is  not  is 
derogation  of  the  existing  law,  and,  therefore,  to  be  construed  strietlv; 
but  it  is  declaratory  of  it,  and  remedial,  and,  therefore,  to  be  constreed 
liberally.  It  affirms  the  law  of  foreclosure,  by  providing  a  difeieat 
remedy  under  it.  The  mortgagee,  instead  of  being  driven  into  a  covrt 
of  chancery  to  forediose,  is  admitted  at  law  to  all  the  ri^^ts  which  he 
Jiad  before  the  statute,  in  equity,  as  to  this  subject  matter.  X^an  we  in- 
fer that  the  Legislature  intended  to  give  -  this  new  «ad  summaiyniode 
of  foreclosure  to  the  mortgagee,  und  not  give  equivalent  rig^ita  of  de- 
fence to  the  mortgagor  ?  to  create  for  the  plaintiff  an  easy  aad  rapid 
mode  of  foreclosure,  and  still  hold  the  defendant  to  the  neoeasiy  of 
eoing  into  a  court  of  equity,  to  assert  his  richts  against  it?  The  Lsgi** 
lature  intended  to  do  no  such  iniquitous  thing.  Upon  the  crealiasi  ^ 
a  Hew  remedy,  we  think  the  rights  of  defence  wUch  hebagadL-l 
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remedy,  unleBsezpreaaly  inhibited,  attoch  to  tke  new.  Ae  tbe  pbinliff 
is  here  let  into  tke  rights  at  law,  wMek  he  before  had  in  eqvity,  so  the 
defendant  ia  let  in,  abo,  at  law  to  those  rights  which  he  before  had  ia 
equity.  It  will  not  be  denied  but  that  in  England,  npon  a  bOl,  to  en- 
force a  nsorions  seeority,  the  defendant  conld  plead  the  statute  of  ns«- 
Tj.  If  SO,  he  may,  nnder  our  statate,  against  a  process  to  enforce  a 
nsorions  security,  aJso  plead  the  statate  of  nsory.  Such  a  plea  is  not, 
as  we  think,  expresaly,  or  by  fair  constmction,  inhibited  by  the  act  of 
1799. 

The  enumeration  of  certain  defences  which  he  may  make,  and  the 
manner  of  making  ihem,  does  not,  under  these  views  of  this  subject,  ex- 
elude  all  others.  It  is  a  sound  general  pripeiple,  says  Broom,  in  the 
exposition  of  statutes,  that  less  regard  b  to  be  paid  to  the  words  used  than 
to  the  policy  which  dictated  the  act. — Broom^  247. 

Now,  the  policy  of  the  act  of  1799  was  to  giye  to  both  parties  the 
rights  at  law,  which  coul<i  only  be  asserted  in  ESngland,  by  a  tedious 
and  costly  proceeding  in  equity.  Again,  where  the  words  are  general, 
and  a  statate  is  only  declaratory  of  the  common  law,  it  shall  extend  to 
Qthenj  hendet  ike  pertona  or  ihmgs  warned. — Brooms  285-6  ;  14  Matij  92- 
3  ;  3  BxU^  472. 

We  think,  therefore,  that  the  court  did  not  err  in  refusing  to  grant 
the  motion  to  strike  out  the  defendant's  plea. 

The  second  ground  of  error  is,  that  the  coort  improperly  admitted 
N.  H.  Beal,  the  payee  of  the  note,  and  mortgagee,  and  also  the  trans- 
ferror of  the  mortgage,  to  be  sworn  in  the  case.  The  witness  was  call- 
ed by  the  defendant  to  prove  usury  in  the  contract.  The  record  dis-  ' 
closes  that  the  mortgage  and  note  were  transferred  to  S.  T»  Bailey,  by 
Seal,  the  witness,  without  recourse  upon  him. 

The  only  ground  relied  upon  by  the  plaintiff  in  error,  to  exclude 
Beal,  was  interest.  The  disqualifying  interest  of  a  witness'  must  be 
some  legal,  eeriain  and  immediaie  talerejf ,  however  mmutej  eiiher  in  the  event 
of  the  cause  itself ^  or  hnthe  record^  as  an  instrument  of  evidence  in  support 
of  his  oum  ckarns  or  against  hiss  in  a  subseque$U  action. — 1  Greenieafy 
see.  386 ;  1  Starkie  Ev.  102 ;  3  (7.  i£.  27  ;  6  Bing.  390 ;  7  C.  R.  62. 

The  true  test  of  the  interest  of  a  witness  is,  that  he  wUl  either  gain 
or  lose  by  the  direct  legal  operation  of  the  judgment^  or  that  the  record 
wHl  be  legal  evidence  for  or  against  him  in  some  other  action. — Greenieafy 
see.  390 ;  Gilbert  Ev.  225 ;  3  C.  R.  27 ;  East^  581.     The  applioar 
taon  of  these  two  rules  to  this  case  will  determine  the  interest  and, 
therefore,  the  competency  of  this  witness.     We  think  that  the  fact  of  the 
transfer  being  made  without  recourse,  b^  Beal  to  the  plaintiff,  Bailey,  very 
materially  affects  this  question.    Bearmg  this  fact  in  mind,  we  apply  the 
test.     It  is  very  clear  that  he  could  not  gain  or  lose  a  single  cent  by 
the  direct  legal  operation  of  the  judgment.     Let  that  be  for  the  plain- 
tiff or  the  defendant — ^for  the  whole  amount  of  the  plaintiff's  claim,  or 
for  less — ^its  legal  effect  will  not  be  to  put  anything  into  his  pocket  or 
abstract  anything  therefrom.     Having  parted  with  these  securities,  the 
judgment  will  be  inter  alios.     Can  the  record  in  this  case  be  legal  evi- 
dence for  or  agubust  him  in  some  other  action?     He  is  called  to  prove 
usury  in  the  securities,  which  he  has  transferred  to  the  plwntiff.     Sir- 
pose  his  teslimouy  does  not  establish  the  usury — could  it  in  that  e^ 
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affect,  in  any  way,  the  rights  of  the  plaintiff?  Could  the  record,  in  that 
event,  be  legal  evidence  for  or  against  him,  in  any  suit  which  mi^t  af- 
terwards occur  between  him  and  the  plaintiff?  We  think  not;  beeaiue, 
in  that  event,  the  plaintiff's  rights  would  be  the  same,  andthejadg- 
ment,  so  far  as  his  testimony  affects  it,  the  same  as  they  would  be  if  he 
was  not  sworn  at  all. 

But,  in  point  of  fact,  he  did  establish  the  usury,  and  the  effect  of 
his  testimony  was  to  reduce  the  amount  of  the  plaintiff's  recotery. 
Now,  if  he,  by  hb  contract  with  the  plaintiff,  was  liable  over  to  him  as 
transferror  of  these  securities,  in  that  event,  the  record  of  this  cause 
would  be  evidence  against  him,  in  an  action  by  the  plaintiff  for  the  los 
sustained  upon  them.  But,  by  his  contract  with  the  plaintiff,  the  plain- 
tiff agreed  to  take  the  securities  at  his  own  risk,  without  recoune  upon 
Beal.  Such  being  the  case,  we  do  not  believe  that  this  record  eonld 
be  legal  evidence,  for  or  against  the  witness,  in  any  suit  which  we  can 
imagine  could  originate  between  him  and  the  plaintiip.  How,  then,  viB 
he  stand  affected  towards  the  defendant  ?  If  he  proves  no  usury,  then 
the  record  will  be  just  as  though  he  had  not  been  called,  and  if  he  does, 
then  defendant  is  allowed  it,  in  this  action,  as  a  credit  upon  the  plain- 
tiff's  claim,  and  could  not  recover  it  a  second  time,  out  of  anjbedj. 
So  that  we  do  not  perceive  that  in  any  possible  contingency  die  record 
of  this  action  could  be  legal  evidence,  in  favor  or  against  tiie  witne»; 
our  judgment  is  that  he  was  competent. 

We  <ud  not  understand  the  third  ground  to  be  insisted  on  in  the  ar- 
gument, and  shall  therefore  express  no  opinion  upon  it. 

The  fourth  exception  alleges  error  in  this,  that  the  court  charged  fte 
jury,  that  neither  legal  nor  usurious  interest  caivbe  recovered  on  a  con- 
tract tainted  with  usury ;  and  it  made  no  difference  whether  it  was  in 
the  hands  of  the  or^nal  payee  or  an  innocent  endorsee. 

The  Legislature  of  Oeorria  have  declared,  that  upon  all  eontraeln 
tainted  wi&  usury,  the  principal  of  such  contracts  only  shall  be  recov- 
ered.— Prin:  Dig,  295.  As  a  general  proposition,  we  think  it  is  trae, 
that  neither  legal  nor  usurious  interest  can  be  recovered  in  this  State 
upon  usurious  contracts.  We  know  of  but  one  instance  in  which  tke 
lawful  interest,  even,  can  be  recovered ;  and  that  is,  where  die  boirover 
is  compelled  to  go  into  equity,  to  prove  that  the  contract  is  usorioo^ 
In  that  case  he  will  be  held  to  do  equity,  that  is,  pay  the  prineq»al  ano 
legal  interest,  before  he  can  be  relieved  from  the  payment  of  the  vsnrio* 
interest.  Nor  docs  it  matter  whether  the  usurious  contract  is  in  tbe 
hands  of  the  original  payee  or  an  innocent  endorsee.  It  is  very  tms 
that  the  courts  in  England  struggled  hard  to  protect  an  innocent  en- 
dorsee against  the  plea  of  usurv/b®<3&^>8e  of  the  obvious  hardship  of  tis« 
case.  Tney,  however,  did  yield  to  the  irresistible  force  of  the  reason- 
ing upon  this  subject,  and  determined  that  a  security,  void  by  statute^' 
in  the  case  of  usury  and  gaming,  was  void  in  the  hands  of  a  6o«s  ^ 
holder,  without  notice.  The  security  being  tUterfy  void  by  law,  it  eonW 
acquire  nowhere,  and  in  no  way,  any  vitality.  A  transfer,  for  ▼■'•^^^ 
one  ignorant  of  the  taint,  could  not  breathe  life  into  the  contract.  Vci^ 
in  the  beginning,  it  was  void  forever,  and  everywhere.  The  olfcw  ][**' 
'^-'n  for  this  determination  of  the  British  courts  is  this :  If  s  OiPJg 
ract  could  be  enforced,  in  the  hands  of  a  ikdrd  persoB)  ^kMif9<^ 
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be  the  easiest  thing  imaginable  to  defeat  the  statnte  of  msury.  The  pub- 
lie  policy  of  the  laws  against  usury  imperiously  required  such  a  decidoa. 
It  was,  consequently,  made,  and,  for  a  long  series  of  yean,  aeqnieseed 
ixL—CkU.  OH  BilU^  10th  Am.  ed.  86-7-8 ;  Laweys.  Waller^  Dng,  736 ; 
1  Siark.  385  ;  2  Bar.  aad  Aid.  590;  8  Frieej  288. 

These  decisions  haye  been  foUowed  by  similar  adjudications  in  the 
United  States.— 3  Jokm.  Ca^ea^  206 ;  1  ^Of ,  28 ;  1  Greemkaf,  167 ;  2 
CoiJie'j  Rep,  150 ;  10  Ma$$.  121 ;  3  Da^U  Rep.  268.  The  law,  as  thus 
settled,  was  modified  by  statute,  in  England,  first  by  the  act  of  56 
Geo.  3,  which  protected  a  holder, /or  vaine^  wiUiout  notice.  By  statute 
of  William  4,  biUs  and  notes  given  for  uBuions  considerations  are  de- 
clared to  be  not  void,  but  given  for  an  illegal  consideration.  By  act  of 
3  and  4  WUUam  4,  bills  and  notes  not  having  more  than  three  months 
to  ran,  were  exempted  from  the  operatiou  of  the  usury  laws.  This  ex- 
emption, by  7  WUkam  4,  aad  1  Vict.^  was  extended  to  bills  aad  notes 
not  having  more  than  twelve  months  to  ran.  And  by  2  and  3  Fic/.  this 
exemption  was  extended  to  all  eatUraciSj  for  the  loan  of  money,  above 
ten  pounds.  And  other  provisions  are  likewise  found  in  the  same  stat- 
nte touching  this  matter. — CAi7.  on  BUl$y  87-8-9. 

Thus  we  find  that,*  at  common  law,  as  it  stood  if  May,  1776,  when  we 
adopted  it,  all  securities  tainted  with  osory  were  void  in  the  hands  of  in- 
nocent holders.  And  now,  therefore,  the  common  law  upon  this  subject 
is  the  law  of  Georgia,  unless  our  own  legpslatton  has  repealed  it.  The 
statutes  of  England,  referred  to  in  repeal  of  the  common  law,  are  all 
repealed  since  the  year  1776,  and,  therefore,  not  of  force  in  Geormu 
It  is  argued  by  oonnsel  for  plaintiff  in  error,  that  the  common  law 
■uuie  void  these  secuiHies  in  the  hands  of  6onajSie  holders ;  because  by 
ntatate,  in  England,  such  securities  were  declared  uiterlff  void;  that  our 
ntatnte  does  not  make  the  contract  utterly  void,  and,  therefore,  the  com- 
mon law  does  not  apply  in  this  State ;  for,  say  they,  cesMOBieralume  legUy 
cesfol  ip$a  lex.  The  diference  between  the  English  statute  of  usury  and 
ours  is  this :  their  statute  makes  the  whole  contract  void— ours  makes 
the  contract  void  as  to  legal  and  nsnrioos  interest.  This  court  has  so 
eonatrued  the  act  of  1829,  in  the  case  of  Wndder  and  Scudder,  The 
reason,  therefore,  of  the  common  law  applies  here  in  all  its  force,  so  far 
as  the  intercfA  is  concerned.  To  the  interest  only  do  our  pleas  of  nsuiy 
apply,  and  we  hold  that  they  apply,  whether  the  security  be  in  the  hands 
4»f  the  original  payee,  or  an  innocent  holder,  without  notice. 

It  was  argued  by  counsel  for  plaintiff  in  error,  that  the  pluntiff  in  this 
enuse,  below,  had  no  notice  of  the  usury  in  the  contract,  and,  therefore, 
mo  evidence  could  be  admitted  against  him,  under  the  plen  of  usury. 
The  record  does  not  show  that  he  had  express  notice ;  nor  is  this  neces- 
sary, to  admit  the  defendant's  plea.     It  is  apparent  on  the  record,  thai 
the  plmntiff  todc  this  note  and  mortgage  alter  it  fell  due.     The  learned 
counsel  argued,  that  bills  and  notes  are  negotiable  after  as  well  as  before 
they  fall  due ;  which  proposition  we  do  not  controvert.     He,  however, 
elaimed,  that  the  only  effect  of  the  bill,  or  note,  being  over  due,  is  to  put 
tbe  world,  and,  therefore,  the  holder,  upon  guard  as  to  taking  it. 
this  proposition  we  do  net  assent.     The  dishonor  of  the  note,  d* 
tlie  world  upon  its  guard ;  and,  for  that  very  reason,  the  ho^ 
M^  liaUa  to  all  the  ofuitios  between  the  oripnal  parties.  T) 
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tion  of  law  is,  that  there  are  equitable  defences  to  a  dishonored  note,  or 
hill,  else  it  wonld  haye  been  paid  at  maturity.  The  fact,  therefore,  bf 
dbhonor  is  notice  to  the  holder.  He,  generally,  takes  it  on  the  credit 
of  the  person  who  gives  it  to  him.  The  rule  is  laid  down  with  great 
precision  and  perspicuity  by  Lord  Ellenborough,  in  Timson  amd  FmcUj 
1  Camp.  19,  in  these  words :  ^'  After  a  note,  or  bill,  is  due,  it  comes  dis- 
^aoed  to  the  endorsee,  and  it  is  his  duty  to  make  inquiry  coneermng 
it.  If  he  takes  it,  dioug^  he  gives  a  fuU  consideration  for  it,  he  takes 
it  on  the  credit  of  the  endorser,  and  subject  to  all  the  equitiee  with 
which  it  may  be  encumbered."— 3  T.  R.%2\  7  T.  U.  431 ;  3  7*.  R. «. 
483 ;  Doug.  632 ;  6 Bingh.  109 ;  bMasn. 299 ;  6 1^. 451 ;  3 Mm$.  lUp.  124; 
7  Johns. Rep. 26 1  4 Groenif. 415 ;  SWend.eOd;  12 ITentf .  523 ;  8  Com. 
336 ;  10  Wend.  86. 

In  connection  with  this  head  of  error,  it  is  convenient  to  consider  the 
last,  which  is  as  follows,  to  wit :  The  court  declined  to  instruct  the  jury, 
that  the  defendant,  knowing  that  the*  note  was  about  to  be  transferred 
by  N.  H.  Beal,  did  not  notify  the  plaintiff  that  there  was  any  usury  to  be 
plead  against  it,  but  represented  to  him  that  it  would  be  fully  p^d,  and 
therefore  was  not  entitled  to  make  this  defence.  The  facts  as  to  th» 
point  are  are  as  follows :  N.  H.  Beal,  being  about  to  trade  this  note  and 
mortgage  to  Bailey,  sent  for  the  defendant,  and  a  conversation  took  place 
relative  to  them.  The  defendant  was  idformed  that  Beal  was  about  to 
transfer  the  securities  to  Bailey,  and  did  not  disclose  that  the  note  wss 
nsurious,  but  stated,  in  the  presence  of  the  plaintiff  and  Beal,  that  he  did 
not  like  to  be  sued,  and  urged  both  of  them  to  use  their  influence  with  Cht 
legatees,  (for  whom  Bailey  was  then  acting  as  agent,)  to  get  him  indul- 
gence until  the  next  fall  or  Christmas,  when  he  would  pay  erery  dollar 
of  the  note,  pri^ipal  and  interest.  Nor  did  the  witness,  Beal,  dasckse 
the  usury.  Afterwards,  and  on  the  same  day,  the  plaintiff  took  the  oole 
and  mortgage.  The  doctrine  asserted  in  the  last  ground  of  etra',  as 
founded  upon  these  facts,  we  tidce  to  be  this :  If  a  party,  by  the  wtlUU 
suggestion  of  a  falsehood,  is  the  cause  of  a  prejudice  to  another,  ^ho  has 
a.  right  to  a  full  and  correct  representation  of  the  &ct,  such  party^  claim 
ought  to  be  postponed  to  that  of  the  peraon  whose  confidence  was  indueed 
by  his  representation  ;  and  there  can  be  no  real  difference  betm-een  anez* 
press  representation  and  one  that  is  naturally  and  necessarily  implied  fitm 
the  circumstances.  A  party  who  enables  another,  too,  to  commK  a  fmod, 
is  himself  answerable  for  consequences.  We  recognise,  in  these  proposi* 
tions,  sound  law  ;  they  obtain,  as  rules  in  equity.  For  example,  a  onan 
having  a  title  to  an  estate  offered  for  sale,  and  knowing  his  title,  stands  by 
and  encourages  the  sale,  or  does  not  forbid  it,  and  another  is  Mdaoed  to 
buy,  the  purchaser's  title  is  rood.  So  one  holding  a  mortgage  upon  an 
estate,  stands  by  and  sees  tne.  mortgagor  execute  another  mortgi^, 
without  disclosing  the  existence  of  his  own,  his  older  mortgage  fiea  wili 
be  superseded.^iS/oiry'«  JBq.  sec.  384,  385 ;  Sugden  on  Vemdor^^  ch.  16 $ 
6  Johns.  Ch.  R.  166  a  172;  1  ib.  354.  Courts  of  law  also  act  upon  the 
same  just  and  enlightened  principles.  Lord  Denham,  in  Pidmd  vs. 
Searsj  (6  Adolph.  and  EUis^  474,)  says :  '<  The  rule  of  law  is  clear,  thtti 
where  one  by  his  words  or  conduct,  willfully  cauBes  another  to  believe  ift 
the  existence  of  a  certain  state  of  things,  and  induces  him  to  act 
belief,  so  as  to  alter  his  previous  positiioo,  the  former  is 
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arerriDg  agaiDst  the  latter  a  different  state  of  things,  as  existing  at  the 
same  time."— 9  B.  ^  Cres,  586 ;  SBam.  SfAld.  318, no/e  (a) ;  14  East, 
994 ;  1  Story  Eq.  375,  note.  Applying  the  principles,  under  the  facts  in 
this  cause,  to  the  right  of  the  defendant  to  plead,  we  have  no  hesitation  in 
saying,  that  they  would  preclude  him  from  setting  up  all  defences,  except 
the  invalidity  of  the  note  by  law.  They  would  preclude  him  generally, 
but  do  not  preclude  him  in  this  case ;  because  the  defence  cf  usury  is 
founded  on  pubkc  poRcy,  and  no  act  or  omission  of  the  borrower,  however 
fraudulent,  can  mcdke  vakd  a  note  declared  by  the  law  void  on  account  of 
luury. — Bhfdenbwfi,  87 ;  1  Bulstrode,  17  ;  3  7.  C.  206.  The  case  re- 
lied upon  to  sustain  this  ground  of  error,  reported  in  2  Bailey,  59,  seems 
at  first  view  to  sustain  it ;  but  upon  looking  at  it  carefully,  I  find  that  it  has 
really  no  relevancy  to  it  whatever.  It  is  a  very  brief  report.  The  state- 
ment (and  that  is  the  whole  case)  is  this:  '^  Where  the  endorser  of  a 
note,  made  to  raise  money  at  usurious  interest,  represents  to  a  purchaser 
that  it  is  a  business  note,  made  for  a  bona  fide  consideration,  and  the  maker 
is  present  and  acquiesces,  it  is  a  fraud  upon  the  purchaser,  and  both  are  Ha-' 
ble.  Yes,  both  are  liable,  but  not  on  the  note.  They  are  both  liable  for 
the  fraud,  in  the  proper  form  of  action.  So  here,  it  may  be,  (but  as  to 
that  the  court  expresses  no  opinion,)  that  both  Beal,  the  endorser,  and 
Lumpkin,  the  maker,  are  liable  to  ^iley.  We  do  not  find  any  error  in 
the  record  as  to  the  two  assignments  last  considered. 

The  5th  ground  of  error  is,  that  the  court  charged  that  any  payments  of 
legal  or  usurious  interest,  made  at  anytime  previous,  on  prior  renewals^ 
must  be  deducted  out  of  the  sum  originally  loaned,  and  the  balance  was 
all  the  plaintiff  was  entitled  to  recover.  In  WisUsler  vs.  Scudder,  tried  at 
Hawkinsville,  this  court  determined  this  point,  in  accordance  with  the 
charge  of  the  presiding  judge  in  this  case ;  we  find  no  reason  for  revers- 
ing tnat  decision. 

The  next  error  complained  of  is  in  this :  that  the  court  refused  to 
charge  the  jury  that  the  plaintiff,  on  the  foreclosure  of  a  mortgage,  where 
the  defendant  sets  up  the  plea  of  usury,  is  entitled  to  recover  principal  and 
legal  interest.      This  exception  assumes,  that  the  plea  of  usury  is  analo- 
gous to  a  proceeding  in  equity  on  the  part  of  the  borrower  to  establish  and 
escape  from  the  usury.     On  such  a  proceeding,  we  admit,  as  already 
stated,  that  the  borrower  must  do,  before  he  can  get,  equity ;  that  is,  he 
mast  pay  not  only  the  lawful  interest,  but  the  principal.     But  this  pro- 
ceeding is  not  in  equity,  but  in  law.     We  have  already  undertaken  to 
show,  that  under  our  act  of  1799,  the  defendant  is  entitled  to  the  plea  of 
usury.    But  whether  this  proceeding,  be  considered  at  law  or  in  equity, 
ID  either  case  Bailey  is  the  plaintiff;  he  is  the  moveant.     The  defendant 
is   brought  into  court  by  a  process  sued  out  at  his  instance.    Now,  the 
f  ule  is  well  settled,  that  where  the  lender  goes  into  equity,  or  to  a  court 
of  law,  to  enforce  a  usurious  contract,  he  cannot  recover  either  the  legal 
or  the  usurious  interest. — 1  FotAlangue  190,  note ;  5  John.  C%  R.  136. 
See  also  this  opinion  on  the  first  assignment. 

We  find  but  one  more  point  niade,  for  our  consideration  in  this  case, 
^gxd  that  is,  that  the  oourt  declined  to  charge  that  the  payments  of 
interest,  made  on  previous  renewals,  could  not  be  deducted  from  the 
amoiu^^  due  on  the  note  sued  on ;  because  that  was  a  note  bearing 
ia^reaty  and  therefore  not  usurious.    The  facta  are,  that  the  v^ 
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on  was  in  renewal  of  previous  notes^  tainted  with  nstiry ;  and  tliat  only 
a  part  of  the  interest  reserved  had  been  paid.  It  is  also  proven  that 
the  note  in  suit  bore  interest  at  eight  per  cent.  only. 

The  infection  of  usury  follows  all  the  securities,  however  varied  in 
form  and  amount,  which  may  be  afterwards  given  for  the  same  debt. — 
Blydenburg^  98 ;  5  Conn,  184 ;  15  Man.  96  ;  3  /.  (7.  206 ;  20  JokMS. 
R.  285  ;  9  Cawenj  647 ;  6  Wenddly  415. 

The  renewid  of  the  last  note,  at  only  lawful  interest,  does  not  create 
an  exception  to  the  rule.  If,  upon  a  usurious  contract,  the  whole 
interest,  and  part  6f  the  principal,  is  paid,  and  the  debt  is  renewed  at 
lawful  interest,  and  that  note  negotiated,  and  itself  renewed  to  the 
endorsee  at  lawful  interest;  it  was  held  that  the  last  note  was  not 
obnoxious  to  the  statute  of  usufy,  in  the  hands  of  the  endorsee. — 10 
Mats,  R.  120.  This  case  was  relied  upon,  by  counsel  for  plaintiff  in 
error,  in  the  argument.  But  its  facts  are  very  different  from  those  of 
the  case  at  bar.  According  to  the  testimony  in  this  case,  the  mmrious 
interest  reserved  had  only  been  pud  in  part.  The  note  sued  on  still 
covered,  and  was  desiffued  to  secure,  illegal  interest.  If  the  case  fnmi 
10  Mm8.  R.  be  auUiority,  it  cannot  help  the  plaintiff  in  error. 
Although  the  radical  vice  of  a  usurious  cdkitraot  attaches  to  and  infects 
all  future  securities  for  the  same  loan,  yet  the  contract  may  be  purged. 
For  example :  if  there  is  an  accounting  between  the  parties  to  a  usarioui 
contract,  and  all  sums  previously  paid  usuriously  are  deducted,  and  a 
new  security  given  for  the  balance,  the  contract  is  said  to  be  purged, 
and  the  last  security  taken  is  valid. — Saunders^  Plead,  and  Btid,  &8; 
2  Car,  and  Pay,  397 ;  1  R.  and  M.  123  S,  C,\  1  Caaip.  165;  3 
Taunton^  184. 

There  is  no  purgation  in  this  case.  We  affirm  the  judgment  of  the 
CQurt  below. 


No.  62. — Isaac  Browzt,  plaintiflfin  error,  vs.  Aquilla  Chahkt, 

defendant  in  error. 

Where  A  endones  a  note  to  B, "  to  be  liable  only  in  second  instance,**  and  B  sues  C,  out 
of  the  makers,  who  pleadis  a  mlease  from  A,  while  the  holder  of  the  note,  and  ii 
discharged  by  the  judgment  of  the  Justice's  Court,  that  judgment  is  only  frimB 
facie  eTideuce,  at  best,  in  a  subsequent  suit  against  A.  To  make  it  tcnchnins  feesti* 
mony  of  B*s  right  to  recover,  notice  to  A  of  the  first  action  was  indispensably  acces- 
sary. 

Algernon  S.  Speer  and  Alexander  Speer  made  six  thirty  dollar  notes, 
payable  to  one  William  Hayman,  or  bearer,  dated  16th  of  February,  1839, 
and  due  the  25lh  of  December  thereafter.  Hayman  transferred  tliese 
notes  to  the  plaintiff  in  error,  who  afterwards,  on  the  8th  of  Febrpaty, 
1842,  endorsed  them  to  the  defendant  in  error,  with  the  reservation  tliit 
he  was  not  to  be  liable  in  the  first  instance.  The  defendanl  sued  i ' 
S.  Speer  in  the  Justice^s  Court  upon  said  notes,  recoveniy  iaiil^ 
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ments  therein  on  the  6th  of  January,  1844,  upon  which  judgment^xecu- 
tions  were  issued,  and  returned  nulla  bona^  before  the  commencement  of 
the  suit  by  defendant  in  error  against  the  plaintiff  in  error.  Alexander 
Speer,  the  other  maker  of  said  notes,  was  also  sued  in  the  Justice's  Cou^'t, 
who  pleaded  a  discharge  from  liability  on  said  notes  (among  other 
things),  because  the  plaintiff  in  error,  Brown,  while  the  owner  of  said 
notes  had  given  indulgence  to  the  said  Algernon  S.  Speer,  who  was 
principal  in  said  notes,  the  said  Alexander  Speer  being  only  the  security ; 
whereupon,  in  the  Justice's  Court,  the  court,  and  jury  on  the  appeal, 
gave  judgment  and  verdict  for  the  said  Alexander  Speer.  The  defendant 
in  error  then  commenced  suit  against  the  plaintiff  in  error,  upon  his  said 
endorsement,  in  the  Inferior  Court  of  the  count}'  of  Munroe,  and  which, 
on  appeal,  was  tried  in  the  Superior  Court  of  said  county,  at  March 
Term,  1846,  before  Judge  Floyd. 

Upon  this  trial  the  counsel  for  the  defendant  in  error  introduced,  and 
read  in  evidence,  the  said  six  notes,  and  the  said  endorsement  thereon  of 
the  plaintiff  in  error.     Also,  the  judgments  in  the  Justice's  Court  against 
the  said  Algernon  S.  Speer,  and  the  return  of  nulla  bona  made  on  the 
executions  issued  therefrom,  before    the   commencement  of   the  suit 
against  the  plaintiff  in  error.     Also,  several  witnesses  were  introduced, 
and  proved  the  said  Algernon  S.  Speer's  general  insolvency  ;  and  also 
Ji.fas.ydom  the  Superior  and  Inferior  Courts  against^said  Algernon  S. Speer, 
with  returns  of  nulla  bona  thereon.     The  counsel  for  the  plaintiff  in  error 
also  proved  that  the  other  maker,  Alexander  Speer,  had  also  been  sued 
in  the  Justice's  Court  on  said  notes,  and  that  he  had  been  released  from 
further  liability  on  said  notes  :  first  by  the  judgment  of  the  Justice's  Court, 
and  secondly  by  a  verdict  of  the  jury  on  the  appeal  trial  in  the  Justice's 
Court ;    which  was  proved  by  the  introduction  of  the  notes,  and  the 
entries  thereon,  and  by   the   justice's  docket,  and  the  entries  there- 
on, and  which    took  place   before    the    commencement  of  this  suit. 
It   was  also   proved,  by  the  said  Alexander   Speer,  a  witness  intro- 
duced by  the  plaintiff  in  error,  that  there  was  neither  fraud  nor  collusion 
lietween  himself  and  the  defendant  in  error  in  the  Justice's  Court,  and  his 
counsel  in  procuring  his  said  release  in  the  Justice's  Court,  that  was  in  his 
Icnowledge.     The  defendant  in  error  here  closed  his  case.     The  defend- 
ant's counsel  then  tendered  in  evidence  the  plea  of  the  said  Alexander 
Speer  in  the  Justice's  Court,  and  the  interrogatories  filed  and  read,  in  the 
Justice's  Court,  in  support  of  said  plea  ;  which,  being  objected  to,  was  re- 
jected by  the  court  below,  upon  the  ground  that    the   interrogatories 
taken  in  a  justice's  court  could  not  be  read  as  evidence  in  the  Superior 
Court. 

The  counsel  contended  that  the  plaintiff  in  error  was  not  concluded  by 
the  judgment  of  the  Justice's  Court,  and  that  he  might  show  that  said 
Alexander  Speer  was  not  lawfully  discharged  from  liability  on  said  notes 
by  the  said  verdict  and  judgment  in  the  Justice's  Court. 

Whereupon  the  court  below  held  that  the  Justice's  Court,  having  juris- 
diction of  the  parties  to  the  suit  in  that  court,  and  of  the  8ubj<»ct  matter, 
their  'judgment  was  conclusive  upon  third  persons,  unless  attacked  for 
fraud. 

To  which  decisions  of  the  court  below,  the  counsel  for  the  plaint"^ 
erfor  excepted. 
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By  %e  Court — Lumpkin,  Judge. 

The  question  for  the  opinion  of  this  court  is :  what  shall  he  the  force 
and  effect  of  the  judgment  rendered  in  the  Justice's  Court  in  favor  of 
Alexander  Speer,  in  the  suit  subsequently  instituted  by  Aquilla  Chanej 
against  Isaac  Brown  ?  The  court  below  was  unquestionably  correct  in 
rejecting  the  testimony  tendered  by  the  counsel  of  Brown,  to  impeach 
that  ju^ment,  not  because  interrogatories,  taken  in  the  Justice's  Courts 
could  not  be  read  in  the  Superior  Court,  but  because  that  judgment  could 
not  thus  be  collaterally  attacked  :  Expedit  reipubHciB  ut  sit  fa^is  lUium. 

The  peace  and  happiness  of  the  community,  as  well  as  the  respect  due 
to  the  judicial  tribunals  of  the  country,  alike  require  that  this  ancient 
maxim  of  the  law  should  not  be  disregarded.  But  is  the  broad  proposi- 
tion maintainable,  assumed  by  the  circuit  judge,  that  the  judgment  of  this 
court  was  conclusive  upon  tkird  persons,  unless  attacked  for  fraud  or 
collunon  ?  We  think  not.  On  the  contrary,  as  a  general  rule,  we  bold 
the  very  reverse  of  this  proposition  to  be  true  :  namely,  that  a  verdict 
cannot  be  evidence  for  either  party,  in  an  action  against  one  who  was  a 
stranger  to  the  former  proceeding — ^who  had  no  opportunity  to  exmnoine 
witnesses  or  to  defend  himself,  or  to  appeal  against  the  judgment ;  and 
this  is  a  most  obvious  principle  of  justice. — Paynes  \b.  Coles j  1.  Man. 
373  ;  Jackson  vs.  Vedderj  3  John.  Rep.  8 ;  Case  vs.  i2eeve,  14  ib.  7S~S1 ; 
Twambly  vs.  Henely^  4  Mass,  Rep.  441-2  ;  Woodvs.  Slephenyl  Sergei 
and  Rawlcj  175 ;  Johnson  vs.  JBourn^  1  Wash.  Rep.  187 ;  Uowles  vs. 
HdrtSj  3  Conn.  Rep.  516 ;  4  Term.  Rep.  590 ;  2  Pricey  434.  Even  for  a 
judgment  to  be  evidence  at  all,  it  must  be  upon  the  same  painty  and  be- 
tween the  same  parties  or  primes. — Mayhee  vs.  Avery j  18  Johns.  Rep.  354. 
To  the  general  rule  thus  laid  down,  there  are  several  exceptions,  to 
which  we  need  not  advert  in  the  present  discussion. 

It  may  be  material  to  inquire,  in  what  relation  did  JBroum  stand  to  the 
suit  in  the  Justice's  Court[between  Chaney  and  Speer  ?  Was  he  a  party, 
or  privy,  or  stranger  ?  Under  the  term  parties^  the  law  includes  all  who 
are  interested  in  the  subject  matter  of  litigation,  who  will  be  gaineis  or 
losers  by  its  result,  and  for  or  against  whom  the  record  of  the  proceed- 
ing might  be  adduced  in  evidence  in  another  trial ;  those  who  have  the 
right  to  be  heard,  and  to  offer  testimony  and  examine  the  wit- 
nesses. Primes  are  those  who  ar^  so  connected  with  the  parties  in  estate 
or  in  blood  or  in  law,  as  to  be  identified  with  them  in  interest,  and  con- 
sequently to  be  affected  with  them  by  the  litigation,  as  lessor  and  lessee^ 
heir  and  ancestor,  executor  and  testator :  all  others  not  included  in  either 
of  these  classes  are,  of  course,  strangers. 

Now,  it  is  apparant  that  Brown,  who  had  endorsed  the  Speer  notes,  to 
be  liable  in  the  second  instance,  was  deeply  concerned  in  the  controversy 
between  Chaney  and  Alexander  Speer.  If  the  money  could  not  be  made 
out  of  the  makers,  recourse  over  would  be  had  against  him  by  the  en- 
dorsee. For  what  purpose,  then,wa8  the  Justice's  Court's  judgment  admis- 
sible, and  was  Brown  concluded  by  it }  Like  the  judgments  of  all 
other  courts,  being  a  public  transaction,  rendered  by  public  authority,  and 
being  presumed  to  be  faithfully  recorded,  it  was  admissibl€sJto  prove  the  faa 
that  such  a  judgment  was  rendered.  But  in  the  absence  of  notice  to  BtQ^^s^ 
'  ^hat  it  was  not  conclusive  evidence  to  establish  the  fiwt 


D£CATUR,  AUGUST  T£RM,  1846.  413 

Browa  vs.  Chsasy. 

I 

release  of  Alexander  Speer.  Whether  it  was  evidence  at  all  of  the  fact 
upon  which  the  jadgment  was  founded,  namely :  the  discharge  pf  A. 
Speer,  unless  Brown  had  heen  notified  of  the  defence,  is  exceecingly 
dottbtfal ;  but  as  no  objection  was  made  by  defendant's  counsel  to  the 
competency  of  this  testimony,  we  will  waive  any  further  investigation 
upon  that  point. 

Kip  i  gainat  Brigbam  and  others,  (6  Jokna,  Rep,  158,)  was  an  action 
brought  by  the  sheriff  of  Oneida  county,  against  the  defendants  on  a  bond 
given  as  security  for  the  jail  liberties  granted  to  the  defendant,  Abel 
Brigham,  who  had  been  8(rre«ted  and  imprisoned  on  a  ca.  aa.  at  the  instance 
of  John  BisseU.  At  the  trial,  the  sheriff  gave  in  evidence  the  record  of  a 
recovery  against  him  in  favor  of  Bissell,  for  the  escape  of  the  defendant, 
Brigham ;  that,  immediately  after  the  suit  was  commenced  against  the 
plaintiff,  he.  gave  notice  iherettflo  the  defendanU^voA  the  suit  was  regularly 
defended  by  the  plaintiff,  aided  by  the  active  ahoperaiion  of  the  defendant's 
counsel.  The  judge  ruled,  that  the  record  of  the  recovery  in  that  suit 
was  eoneluiiee  against  the  defendants  in  this  suit,  unless  they  could  show 
fraud  or  collusion  between  the  plaintiff  and  Bissell ;  and  he  rejected  evi- 
dence offered  by  the  defendants,  to  controvert  the  fact  of  the  escape  ;  and 
very  properly  ruled,  that  after  notice  to  the  defendants,  and  their  assum- 
ing the  defence,  the  recovery  was  conclusive  that  the  sheriff  had.  been 
damnified  to  that  extent. 

In  the  case  of  the  State  of  Ohio,  for  the  use  of  Fititon  if  Co.  vs.  C 
Cohrick^  late  sheriff  and  others,  (3  OAio,  Rep,  487,)  a  judgment  against 
the  sheriff,  for  a  false  return  on  an  execution,  was  ofiered  in  evidence, 
on  the  proceeding  to  assess  the  damages  against  his  securities,  and  ob- 
jected to  by  them  as  inadmissible.  The  court  say:  ^^  We  take  the  distinc- 
tion to  be,  that  where  the  securities  have  notice  of  the  suit,  and  may  or 
do  mAke  defence,  the  judgment  against  the  principal  is  conclusive  against . 
them.  Where  such  notice  is  not  given,  the  judgment  against  the  principal 
is  prima  facie  only.  It  may  be  impeached  for  collusion  or  mistake,  but 
until  so  impeachttd,  it  is  sufficient  to  entitle  the  plaintiff  to  recover  the 
amount  for  which  it  is  rendered.'' — See  Cosiaiisstoners  of  Brown  vs.  Butt^ 
2  OhiOj  Rep.  347. 

Burreli  vs.  Weety  Jr.  (2  N,  H,  Rep.  192,)  was  an  action  of  assumpsit 
founded  upon  a  promise,  made  by  the  defendant,  to  indemnify  the  plaintiff,  a 
constable,  for  making  sale  of  a  chatty  upon  a  writ  of  execution  in  favor  of 
of  the  defendant,  against  one  W.  West.  The  amount  of  the  defendant's 
undertaluDg,  (says  the  judge's  report  of  the  facts,)  was  to  save  the  plaintiff 
harmless  from  the  claims  of  all  persons  having  a  better  title  to  the  chattel 
than  that  of  the  debtor.  The  plaintiff  produced  in  evidence  the  record  of 
a  judgment,  by  which  it  appeared  that  one  Joshua  Ames  had  recovered, 
against  the  plaintiff,  damages  and  costs  inan  action  of  trespass,  for  taking  the 
chattel  in  question.  Chief  Justice  Richardson  says:  ^^  A  verdict  or  judgment 
in  a  former  action  upon  the  same  matter  directly  in  question,  is  evidence, 
not  only  for  or  against  the  parties  to  the  suit,  but  for  or  against  privies  in 
blood,  privies  in  estate  and  privies  in  Isw.  But  neither  a  verdict  nor  judg- 
ment can,  in  general,  be  evidence  for  either  party  in  an  action  against  one  who 
was  a  stranger  to  the  former  proceeding,  andwho  had  no  opportunity  to  ex- 
amine witnesses  or  defend  himself.  It  is  not  necessary  that  he,  aga* 
whom  a  ju^gt&CQ^  is  to  be  U4ed  as  evidence,  should  have  been  actu« 
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party  to  the  suit  in  which  it  was  rendered ;  but  in  general,  notice  of  the  sidland 
opportunity  to  be  heard  seem  indispensable  tomake  the  jadgmenteTidence.'^ 

In  fhe  case  of  Uamlion  vs.  Ctiite,  ei  al  Exn.  (4  il^ost.  Rep.  352,)  Par- 
sons, G.  J.,  held,  that  an  eviction  by  force  of  a  judgment  at  law,  vtl& 
notice  of  the  $vii  to  the  warrantor^  the  judgment  itself  would  be  pleoaiy 
evidence,  in  an  action  of  covenant  broken^  unless  impeached  for  fraud. 

.  in  Clark^s  Exr$,  vs.  Carringtan^  (7  Cranch  Rep.  332,)  Chief  Justice  Mar- 
shall thought,  that  in  such  a  case,  a  judgment  against  a  person  to  be  in- 
demnified, if  fairly  obtained,  etpedalhf  if  obtained  on  notice  to  the  wantm" 
tor  J  is  admissible  in  a  suit  on  the  contract  of  indemnity. 

In  Bond  vs.  Wardj  ( 1  Nott  and  McCord,  Rep.  202,)  Mr.  Justice  Johnson, 
who  delivered  the  opinion  of  the  court,  says :  It  is  unnecesary  to  the  deiermi- 
nation  of  this  case,  to  enter  into  the  general  consideration  of  the  question,  whe- 
ther notice  is  or  is  not  necessary,  where  a  recovery  over  is  ^iven  by  law, 
or  secured  by  express  contract,  it  is  sufficient,  and  so  1  take  the  rule 
to  be,  that  whenever  the  plaintiff  relies  upon  a  recovery  against  him,  as 
the  sole  and  conclusive  evidence  of  his  right  to  recover  over,  notice  is 
indispensably  necessary. 

This  whole  doctrine  is  elaborately  examined,  in  the  case  of  Mkmford 
and  tthers  vs.  Overseers  of  the  poor  of  Nottoway^  (2  Rand,  Rep.  313,)  and 
the  following  are  some  of  the  conclusions  arrived  at  by  the  court :  ^*  The 
general  rule  is,  that  verdicts  and  judgments  bind,  coac/vstpefy,  parties  aad 
privies,  because  privies  in  blood.  In  estate  and  in  law,  claim  under  the 
person  against  whom  the  judgment  is  rendered ;  and  they,  claiming  his  rights, 
are  of  course  bound  as  he  is.  fiut  as  to  all  others,  they  are  not  condn- 
sively  binding,  because  it  is  unjust  to  bind  a  jwrty  by  any  proc^^eding,  in 
which  he  had  no  opportunity  of  making  a  defence,  of  offeriqg  evidence, 
of  cross-examining  witnesses,  or  of  appealing,  if  he  was  dissatisfied  witk 
the  judgment.  And  this  is  called  by  the  court,  in  Burke  vs.  Granbeny^M 
^  golden  nUe. ' " — Gilmer^e  Rep.  25.  The  following  general  doctrines  have 
been  established  upon  this  heed:  In  an  action  by  the  vendee  of  pnMosl 
property  against  the  vendor,  upon  a  warranty  of  title,  a  judgmeDt  obtained 
against  the  vendee  by  a  third  person,  claiming  to  be  the  rightful  owner, 
in  a  suit  of  which  the  vendor  had  no  notice^  cannot  be  given  in  evidence  to 
prove  that  the  latter  had  not  title. — Stevens  vs.  Jack.  3^  Yerg^  Rep,  403; 
Saunders  vs.  Hamliony  2  Hayw.  Rep.  226 ;  Jacob  vs.  Fiercey  2  R&vk 
Rep.  204. 

And  where  the  assignee  sued  the  assignor  of  a  chose  in  notion,  heM 
that  a  verdict  and  judgment  in  favor  of  the  maker  at  the  suit  of  tlie 
assignee,  in  which  the  jury  found  that  the  demand  assigned  had  bees 
paid  previous  to  the  assignment,  could  not  be  given  in  evidence  to  prove 
the  fact  thus  found,  tin/ess  the  assignor  had  dae  notice  of  the  action,  mmde» 

opportunity  to  maef  the  defence  there  set  up. vs.  Compten^  3  JBM» 

214  ;  3  PhiL  on  Ev.  817.    The  judgment  would  be  evidence  to  prwe 
the  fact  of  due  diliflenoe. — ibid.  215. 

So,  where  the  endorsee  of  a  note  sued  the  maker,  and  failed  beesnse 
the  consideration  was  usurious,  held,  that  the  verdict  and  judgment  were 
'  not  evidence  for  the  endorsee,  in  an  action  against  the  endorser,  (who 
was  also  the  original  payee,)  in  order  to  establish  the  usury. — Copp  ^• 
McDugallj  9  Mass.  Rep.  1-4.  The  record  is  proof  of  the  proceed- 
'*^<*8  and  judgment,  and  nothing  more. — ib.    The  case  of  princ^t  ^ 
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security^  is  more  favored  than  that  of  any  other  parties,  not  being  con* 
sidered  within  the  rule  of  res  inter  alias  acta.  And  where  the  surety, 
being  sued  for  the  default  of  the  principal,  gives  him  notice  of  i/h  pend- 
ency of  the  suity  and  requests  him  to  defend  i7,  if  the  judgment  goes  against 
the  security,  the  record  is  conclusive  evidence  for  him,  in  a  subsequent 
action  against  the  principal  for  indemnity  ;  for  the  principal  has  thus 
virtually  become  party  to  it. — 1  Green,  on  Ev.  sec.  188,  But  suppose 
the  security  fail  to  give  the  notice,  and  the  maker  can  prove  that  he  has 
discharged  the  debt,  would  he  be  precluded  by  the  judgment  from  his 
defence  }  Cowen  and  Hillj  in  their  notes  on  Phillips^  deduce  this  as 
the  result  of  an  extensive  research  into  the  authorities  ;  where  a  party 
has  the  right  of  recovery  oo^  secured  to  him,  either  by  operation  of  law 
or  express  contract,  and  he  has  given  the  person  responsible  due  notice  of 
the  suity  the  judgment,  if  obtained  without  fraud  or  collusion,  will  be  con- 
clusive evidence  for  him,  against  such  person,  upon  any  fact  established 
by  it.  The  latter  cannot  be  viewed  in  the  light  of  a  mere  stranger, 
because  he  has  the  means  of  controverting  the  adverse  claim  y  as  though  he 
were  the  nominal  and  real  party  on  record. — 3  FhiL  817. 

After  this  rapid  survey  of  a  few  of  the  leading  authorities,  can  it  be 
Bcriously  urged  that  a  judgment  of  a  court  is  conclusive 'upon  third 
persons,  unless  impeached  by  fraud  or  coUunon  ?  Brown  was  not  liable 
ipso  facto  upon  his  endorsement.  Chancy  had  first  to  exercise  due  dili- 
gence, to  make  the  money  out  of  the  original  debtors.  His  judgment 
in  the  Justice's  Court  was  conclusive,  that  he  resorted  to  the  proper 
means  to  collect  the  money  out  of  the  parties  primarily  liable.  But  in 
this  attempt  he  is  met  by  a  plea,  from  one  of  the  joint  makers,  who 
claimed  to  be  security  only,  that  Brown,  while  the  holder  of  the  notes, 
had,  without  his  privity  or  consent,  given  indulgence  to  the  principal,  and 
that  consequently  he  was  released  from  farther  liability.  Ought  not 
Brown  to  have  been  notified  of  this  defence  ?  And  failing  to  do  so,  can 
Chancy  give  the  judgment  of  release  in  Evidence  against  Brown  ?  At 
any  rate,  shall  not  Brown  be  allowed  to  controvert  the  fact  established 
by  it  ?  We  are  satisfied  that  he  had  the  right,  and  that  the  court  erred 
in  precluding  him  from  its  exercise,  in  the  opinion  which  it  expressed, 
as  to  the  effect  of  this  judgment.  It  would  be  «  gross  violation  of  the 
great  principles  of  justice,  to  say  nothing  of  the  modern  practice  of 
all  civuised  nations,  to  deprive  a  citizen  of  life,  liberty  or  property  un- 
heard. Formerly,  a  recovery  on  a  guardian's,  administrator's,  sheriff 's 
and  other  official  bonds,  was  held  conckaive  in  a  suit  against  the  securi- 
ties. But  this  doctrine  is  almost  universally  exploded.  In  some  of  the 
States,  it  is  still  allowed  as  prima  facie  evidence  of  the  amount  of  dam- 
ages.— Baker  vs.  Prestony  Gilm.  235 ;  Jacobs  vs.  Hilly  2  Leigli's  Rep. 
393.  But  in  others  it  is  rejected  altogether,  as  inadmissible  for  the 
plaintiff. — McKeUer  vs.  Bowelly  4  Hawks'*  Rep.  34 ;  RespubUca  vs. 
DavieSy  3  Yeaies^  Rep,  128.  But  to  hold  that  a  judgment  is  conclusive 
upon  third  persons,  would  be  to  orertom  a  uniform  course  of  decisions 
from  the  Year  Books  to  the  present  day. 

In  conclusion,  we  are  all  the  opinion,  and  so  award,  that  the  judg* 
ment  below  is  erroneous,  and  must  be  reversed,  and  a  new  trial  ordered 

Amos  W.  Hammond,  for  plaintiff  in  error,  submitted  the  followirifc 
tuthorities : 
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Gilbert  Ev.  32 ;  2  Campbelly  21 ;  2  Car^  and  Payncj  345  ;  (12  Eng. 
Com.  Law  Rep,  IGl  ;)4  FhillipSy  notes  557,  569,  803,  815,  821  ;  text 
1  PhilUpSj  326  ;  ib,  321,  Note  557  }  1  Douglass,  40.  A /./a.  is  not 
evidence,  because  tlie  person  against  ivhom  the/,  /cr.  issued  is  not  the 
party  here- — Dudley  Geo.  Rep,  65,  193,  194;  7  Cranck^  271;  I 
f^Aea/cm,  G;  1  Grecnkaf  Ev,  220,  587,  ?io/c  3,  sec.  .88,  577,538^ 
539  ;  1  iitarkic  Ev.  191  and  note  ;  1  Russell,  395  ;  A".  C.  T'ermRep.  166. 

L.  T.  DoYAL  insisted  that  the  remedy  of  the  plftiati^T  in  error 
would  have  been  by  writ  of  certiorari  to  reverse  the  judgments  in  the 
Justice's  Court,  if  they  were  irregular  or  illegally  obtainea.  as  alleged. 
Though  not  a  party  to  the  suits  in  that  court,  he  was  materially  inter- 
ested. The  authorities  clearly  establish  the  principle,  that  any  one 
whose  interest  is  materially  affected  by  an  irregular  proceeding,  may 
apply  ta  have  the  judgment  reversed. — R.  M,  Charlton,  R.  455  ;  S 
Greenleaf  Rep.  292 ;  10  Mass,  Rep.  64 ;  1 1  ib.  379 ;  N.  C,  Term 
Rep.  1S4;  2  Evnna'  Pothier,  353;  1  llanjraxeh  Law  7r.  468  ;  3  Ed. 
Phillips  Ev.  276 ;  1  Starkie  Ev.  {note)  236  ;  2  Swift's  Dig.  70  ;  3 
Tomlin's  Law  Die.  218. 

2d.  That  a  judgment  of  a  court  of  competent  jurisdiction  e&nnot 
he  impeached,  except  for  fraud. — 1  Ves.  150;  1  6/orifc  jEr.  108,  210, 
211,212,215,  241,  242,  236;  iGreenleaf  En.  668,  569,  no/e,  and 
cases  there  cited. 

3d.  The  court  below  committee  no  error  in  rejecting  the  parol  tes- 
timony offered  to  prove  the  proceedings  in  the  Justice's  Court.  The 
record  was  higher  evidence,  and  should  have  been  produced. — Green- 
leaf  on  Ev.  83, 84,  85. 


No.  63. — Amos  W.  Hammond  and  Josiah  G.  Jomdas,  ptalntifis 
in  error,  vs,  Caswell  Buys,  defendant  in  error. 

A  note  given  by  way  of  renewing  and  continuing  an  original  contract  for  a  usurloTis 
loan,  the  mere  change  of  securities  would  not  purge  Jt  cf  the  usury. 

But  if  A,  B9  the  maker  of  a  usurious  note,  ts  about  to  pay  it  up  to  B,  the  payee  %vA 
holder,  and  C,  for  the  pufpoae  of  using  the  money  for  h%9  own  benefit^  borrows  A's 
note  from  B,<end  gives  B  his  (C's)  own  note  with  A,  as  his  security — there  beief 
no  usury  in  the  traneaction  between  B  and  C — the  note  of  C,  with  A,  security,  XhoA 
substituted,  would  not  be  obnoxious  to  the  statute  of  usury. 

Amos  W.  Hammond,  for  the  plaintiffs  in  error. 

> 
J.  S.  PiNCKARD,  for  the  defendant  in  error. 

This  was  an  action  npon  two  promissory  notes — one  for  $672  mni 
the  other  for  $107  64 — tried,  on  the  appeal,  in  the  Superior  CJourt,  in 
the  county  of  Monroe,  at  March  Term,  1846,  before  Judge  Floycf- 
ThA  plaintiffs  in  error,  who  were  the  defendants  below,  pleaded 
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as  to  both  of  said  notes  ;  and  an  additional  plea,  of  partial  failure  of 
consideration,  as  to  the  small  note.  The  notes  sued  on,  having  been 
read  in  evidence  in  behalf  of  the  defendant  in  error,  who  was  the 
plaintiflf  below,  he  closed  his  case. 

The  facts  proven  by  the  plaintiffs  in  error,  not  having  been  set  forth 
in  the  bill  of  exceptions,  nor  otherwise  certified  to  this  court  in  con- 
formity with  the  rules  of  court,  the  charge  of  the  court  below  was  alone  ' 
looked  to,  in  the  adjudication  of  the  questions  of  error  made  in  this 

ease. 

After  argument  of  counsel,  the  judge  of  the  xjourt  below  charged  the 
jury,  that  although  there  was  usury  in  the-  original  contract  of  loan 
from  defendant  in  error  to  Russell  and  Jordan,  and  that  the  note 
endorsed  by  Chewning,  having  been  given  in  renewal  of  that  npte,  was 
likewise  usurious  ;  yet,  if  the  jury  believed  from  the  evidence  that 
Jordan  paid  Hammond,  cither  in  property  or  money,  to  take  up  the 
note  on  Jordan  and  Russell,  endorsed  by  Chewning,  and  that,  in  fulfill- 
ment of  the  contract  between  Jordan  and  Hammond,  he,  Hammond, 
gave  to  the  defendant  in  error  the  notes  sued  on — there  being  no  usury 
alleged  in  the  transaction  between  Jordan  and  Hammond — they  should 
find  for  the  defendant  in  error  :  for  the  consideration  of  these  notes 
was  a  distinct  and  independent  contract ;  and  the  fact  that  Jordan 
signed  Hammond's  notes,  did  not  so  connect  that  transaction  with  the 
original  usurious  contract  of  loan,  from  defendant  in  error  to  Jordan 
and  Russell,  as  to  contaminate  these  notes.  The  jury  thereupon  render- 
ed a  verdict  for  the  whole  amount  of  said  notes,  with  interest  and  costs. 
To  which  charge  of  the  coort  below,  the  plaintiffs  in  error  excepted, 
and  allege,  in  their  assignment  of  errors,  that  the  same  was  and  is 
manifestly  erroneous  in  law. 

« 

By  the  Court — ^Warner,  Judge. 

As  the  facts  in  this  case  do  not  appear  in  the  record,  it^is  impossible 
for  us  to  ascertain  on  what  statement  of  facts  the  court  below  predi- 
cated its  charge  to  the  jury.  If  the  note  sued  on  was  given  by  way 
of  renewing  and 'continuing  the  original  contract  for  a  usurious  loan, 
then,  the  mere  change  of  securities  would  not  purge  it  of  the  usury. 

But,  if  Jordan  was  about  to  pay  up  the  note  to  the  defendant  in 
error ;  and  the  plaintiff  in  error,  for  the  purpose  of  using  the  money 
for  his  own  benefit^  went  and  borrowed  it  of  the  defendant.  Buys,  whUe' 
in  the  hands  of  Jordan  ;  and  made  a  new  contract  for  the  loan  of  it  for 
bis  benefit,  which  was  not  usurious,  and  gave  his  own  note  therefor 
with  Jordan  as  his  security ;  it  would  not,  in  our  judgment,  be  obnoxious 
to  the  statute  pf  usury.  What  was  the  true  statement  of  facts  we  are 
not  informed  by  the  record  :  therefore,  let  the  judgment  of  the  court 
below  be  affirmed. 
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No.  64. — Tbe  Merchants'  Bank  of  Macor,  p]aiDtifl*ia  error,' m. 
The  Centbal  Bank  of  Oeobgia,  defendaDt  id  error. 

lumioK  to  act  M  the  agent  oracDTponlion,  but  nithoul  legal  uttbniiiT. 
tract,  and  the  corporation  receive  the  benefit  oT  it,  and  u*e  [he  propcr- 
under  it,  aucb  acls  will  ratify  the  contract,  and  lender  the  corponuta 

on  of  inilrumenla  under  aeal,  by  an  agent,  the  general  mie  ii,  Ihtt  >'■ 
t,  apon  ila  face,  to  be  the  coalract  of  the  principal,  and  bia  naiueit.on 
n  it,  and  aigoed  to  it. 

inatrameiits  not  under  teal,  executed  by  agents,  if  it  appear  rroint)* 
laper,  that  Ibe  credit  waa  not  giren  to  the  agent,  and  the  Dane  a!  Ilx 
la  diacloaed  at  tba  time  of  the  transaction,  and  the  act  wh  within  iu 
:  agent,  the  principal  is  bound.  UpsQ  auch  conlracli,  where  the  ibIfe^ 
ently  clear  thai  the  principal  was  to  be  bound,  the  defect  may  be  np- 

l>e  found  in  moat  of  the  bank  charters  in^Georgia,  which  providatb'' 
the  company  ihail  in  no  case  be  liable  for  any  contract  or  enKa^iuc: 
e  ahatl  be  aigned  by  the  preiideni,  and  countersigned  b; 


of  the  corporation,  does  not  apply  to  ancli  contracts  or  eDgagemeulf  « 
e  neceasary  to  the  ordinary  buaineas  of  a  caahier  or  agent ;  anch  » 
endorsing  bills  of  exchange,  cbecka  and  drafts — acta  which  >ppciti:a. 
commercial  uaage,  to  the  office  of  a  caahier. 
er  to  discount  billa  of  exchange,  confers  on  the  ageot  tha  power  t: 

e  Central  Bank,  no  proof  of  notice,  demand,  or  proteat,  ia  neceaau;  ^ 
ndoraer. 

a  the  holder  of  an  endorsed  papef  faila  to  give  noOce  of  the  ^boan, 
t  it  necessary  to  charge  the  endoraer,  and  the  endorter  ia  tber^orc  rt- 
f,  tod  the  holder  then  Iranafers  tha  paper  Id  the  Central  Bank,  and  lb 
lued :  tllhougb  on  the  trial  the  hank  la  not  bonnd  to  prove  notice,  it- 
oteat,  yet  the  endorser  would  be  let  into  his  defence,  and  by  prtc 
:rmitted  to  show  bit  djtcharge  for  want  of  notice. 

an  Bctian,  broogbt  ij  the  defendant  in  error  anmet  tk 
plaintitl  in  error,  in  the  Superior  Court  of  the  county  of  Bibo,  npot  > 
bill  of  exchange  drawn  by  Jerry  Cowles  upon  the  Fultos  Bank  of  N'r* 
York,  addressed  to  the  cashier  thereof,  bearing  date  the  10th  of  Ja- 
uary,  1842,  whereby  the  eaid  Cowlea  requested  the  Fulton  Bank  <( 
New  York  to  pay  Scott  Cray,  agent,  or  order,  ninety  days  aA^r  li- 
date  thereof,  6ve  thousand  dollars  for  Tslne  received,  and  cliar|e  " 
advised. 

Acceptance  was  waived,  and  the  bill  was  endorsed  by  Scott  Cnr, 
agent.  The  declaration  also  contained  the  common  money  coonf" 
The  principal  of  Mr.  Cray  was  not  disci 
in  the  endorsement.  It  was  diBcoanted  I; 
in  renewal  of  a  former  bill  for  the  same  a 
by  the  same  parties.  It  was  afterwards 
of  New  York  for  payment,  and  was  disl 
declaration,  that  the  sud  Scott  Cray  rec< 
the  same  to  tlie  Central  Bank,  as  the  a 
ville,  the  name  and  style  of  which  was  a: 
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by  act  of  the  Legislature  of  Georgia,  to  that  of  "  The  Merchants' 
Bank  of  Macon,"  and  by  that  name  and  style  the  said  corporation  was 
declared  to  be  subject  to  all  the  penalties  and  liabilities  to  which  it  was 
subject  under  the  former  name  of  "The  Bank  of  Hawkinsville," 

This  cause  was  tried  on  the  appeal  in  the  court  below,  before  Judge 
Floyd,  at  May  Term,  1846. 

It  was  proven  on  the  trial,  by  the  books  of  the  Bank  of  Hawkinsville, 
that  said  Scott  Cray  had  been  appointed  agent  of  said  bank,  to  transact  at 
Macon,  a  legitimate  business  for  said  bank,  with  the  power  and  privilege  of 
discounting  notes,  and  drawing  and  discounting  bills  of  exchange  ;  and 
that  bills  were  sent  him,  from  time  to  time,  to  bank  upon,  and  for  the 
purpose  of  discounting  bills  on  Savannah,  Charleston,  and  New  York. 
It  was  proven  by  the  testimony  of  the  cashier -of  the  Central  Bank,  A. 
M.  Nisbet,  Esq.,  that  this  bill  was  discounted  by  the  Central  Bank,  in 
renewal  of  a  former  bill  for  the  same  amount,  and  drawn  by  the  same 
parties,  under  the  authority  of  the  act  of  1838,  for  the  purpose  of  pay- 
ing interest  on  sterling  bonds  of  the  State  of  Georgia,  held  by  Messrs. 
Rcid,  Irving  and  Company,  of  London,  and  by  the  Bank  of  Augusta. 
That  said  Scott  Cray  received  the  proceeds  of  the  original  bill  in  cash, 
and  acted  in  the  matter,  as  witness  understood,  as  the  agent  of  the 
Bank  of  Hawkinsville. 

The  counsel  for  the  defendant  in  error  then  offered  to  read  in  evidence 
the  said  bill  of  exchange,  to  which  the  counsel  for  the  plaintiff  in  error 
objected,  on  the  following  grounds  : 

I  St.  That  said  bill  was  not  evidence  to  bind  the  plaintiff  in  error,  who 
was  sought  to  be  charged,  for  and  by  the  act  of  a  supposed  agent,  while 
the  name  of  the  principal  nowhere  appeared  on  said  instrument. 

2d.  That  the  bill  was  not  evidence  against  the  plaintiff  in  error,  be- 
cause the  endorsement  was  not  signed  by  the  president,  and  counter- 
signed or  attested  by  the  cashier,  as  required  by  the  8th  section  of  the 
charter  of  the  Bank  of  Hawkinsville,  before  its  funds  could  be  bound 
for  any  contract  or  engagemeiit  whatever. 

3d.  That  said  Scott  Cray  exceeded  all  the  powers  conferred,  and  all 
the  powers  of  a  general  agent,  by  endorsing  said  paper  ;  the  said  paper 
never  having  been  the  property  of  the  plaintiff  in  error,  as  was  disclosed 
"by  the  proof. 

4th.  That  the  bill  was  an  illegal  p^per:  both  the  defendant  in  error  in 
xeceiviog,  and  said  Scott  Cray  (if  he  was  agent)  in  passing  it,  violated 
the  act  of  1837,  called  the  post-note  law. 

5th.  That  the  said  bill  wa.s  not  evidence,  until  or  before  demand  and 
notice  to  the  plaintiff  in  error  had  been  proved.  All  of  which  objections 
vrere  overruled  by  the  court  below,  and  the  counsel  permitted  to  read  said 
bill  in  evidence  to  the  jury. 

The  said  Scott  Cray  was  then  introduced  as  a  witness  in  behalf  of  the 
plaintiff  in  error,  and  it  was  proven  by  him  that  he  was  directed  by  Mr. 
John  Rawls,  President  of  the  Bank  of  Hawkinsville,  to  procure  to  be 
discounted  by  the  Central  Bank,  a  draft  for  $8,500,  for  the  use  of  the 
Bank  of  Hawkinsville,  drawn  by  John  Rawls  upon  Charles  Hartridge, 
Savannah,  and  endorsed  by  H.  H.  Tarver.  The  Central  Bank  not  want^ 
ine  funds  in  Savannah,  refused  to  discount  it.  Mr.  Jerry  Cowles  was  in 
Milledgeville  ;  and  in  a  conversation  with  him,  stated  to  witness,  that  he 
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(Cowles)  had  Hull  and  Smithes  New  York  letter  of  credit,  authoriziBg 
him  to  draw  for  a  large  amount,  and  proposed  to  witness  that  he  (Cowles) 
would  draw  on  them  for  $10,000  for  the  use  of  the  bank,  and  the  witness 
should  endorse  his  (Cowles')  draft  for  $5,000  for  his  own  use,  to  pay  his 
debt  to  the  Hawkinsville  Bank,  and  for  him  to  draw  the  balance.  Wit- 
ness informed  Dr.  Fort,  Prt^sident  of  the  Central  Bank,  that  he  did  not 
feel  authorized — that  he  had  never  endorsed  such  a  draft  before  out  ot' 
bank.  The  two  drafts  were  discounted,  and  the  proceeds  were  paid  to 
witness  by  the  cashier  of  the  Central  Bank.  Witness  returned  with  the 
money  to  the  agency  of  the  Bank  of  Hawkinsviile  in  Macon,  where  Mr. 
Rawls  was  awaiting  his  return,  and  informed  him  what  had  been  doop, 
and  that  he  had  the  money,  and  if  he  (Mr.  Kawls)  did  not  approve  of  it,  the 
witness  would  return  the  money  to  the  Central  Bank,  and  take  up  the 
draft.  Witness  testified  that  he  would  have  done  so,  as  he  was  deter- 
mined to  run  no  risk ;  and  it  was  remarked  that  Mr.  Cowles  owed  the 
bank  two-thirds  of  the  amount  of  said  draft,  which  was  a  bad  debt,  Mr 
Kawls,  an  president  of  the  bank,  approved  the  act  of  witness — the  mo&rT 
was  paid  into  bank,  passed  to  Mr.  Cowles'  credit,  and  used  for  the  re- 
demption of  the  notes  of  the  bank.  A  few  days  or  weeks  afterwaidb 
Mr.  Cowles  had  a  settlement  with  the  bank,  and  his  note  for  about  tvo- 
thirds  of  the  net  proceeds  of  the  $5,000  draft  was  satisfied,  and  the  bal- 
ance was  paid  to  him. 

The  counsel  for  the  defendant  in  error  then  introduced,  and  was  al- 
lowed to  read  in  evidence,  the  testimony  of  the  notary  public  of  Nev 
York,  taken  by  commissipn,  testifying  that  he  protested  the  bill  sued  <». 
and  gave  due  notice.  No  protest  was  produced.  To  which  testimoc; 
of  tlie  notary  public  the  counsel  for  the  plaintiff  in  error  demurred,  oi 
the  ground  that  the  bill  sued  on  being  a  foreign  billf  a  protest  was  ne- 
cessary ;  and  that  the  original  protest  must  be  produced  or  accounted  £ci? 
These  points  were  also  overruled  by  the  court. 

To  which  the  plaintifis  in  error  excepted*. 

John  Rutherford,  for  the  plaintiff  in  error,  maintained, 

1st.  That  the  court  erred  in  admitting  the  bill  of  exchange  in  eTidener 
because  the  name  of  the  principal  (the  Merchants'  Bank  of  Macon)  **- 
where  appeared  on  the  paper ;  and  cited  10  Wend.  Rep,  271 ;  Snky  «• 
JBilU,  74,69 ;  Chitty  on  Bilh,  (8th  ed.,)  37, 254 ;  also,  16  ilfoss.  jR.44- 
6;  11  t6.  29;  also.  Story  on  J?i/&,  91;  Story  on  Agency^  147,  }St, 
275-8  ;  BayUy  on  Bills j  69-74;  also,  2  Kent  Com,^  sec.  41,  piige  630- 
1-4  ;  Maa9.  JSip,  595  ;  VS  Johns.  R.  307  j  2  Stra.  955  ;  Cow.  Dig,  •«. 
(c.  14,  15,)  and  notes. 

2d.  The  court  erred  in  admitting  the  paper,  because  it  was  not  sigse^ 
by  the  president  .and  cashier  as  required  by  the  charter — Frh.  X% 


Rep,  447 ;  2  Kent.   Com.  465 ;  2  Stra.  955-6  ;  Avgell  and  Am&  ^ 
Corp,  180. 

3d.  Scott  Cray  exceeded  all  powers  of  a  general  agent,  and  Mr.  lUwW 
could  not  sanction,  so  as  to  bind  the  bank;  the  evidence  sh  •  -«-' 
^he  bank  did  not  receive  the  benefit  of  the  mouey,  so  as  to  te 
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on  the  money  count. — Chilly  on  BillSy  (8th  ed.,)  34;  1  Taunt.  347 -, 
Chitty  on  Bills^  (8th  ed.,)  254;  1  East  11,  422;  Angell  and  AmeSj 
177-8;  17  MasH.  R,  605;  10  ib,  397;  Angell  and  AmeSy  246  ;  6  Pet, 
51  ;  8  ib  16  ;  1  GreenL  Rep.  81;  17  Mass,  -R.  1 ;  14  ib,  58;  17  ib, 
479  ;  18  ib,  215.  The  bill  is  not  evidence  under  the  money  count. 
•^Story  on  Bills,  old;  1  Conn.  it. 409. 

'4th.  The  court  erred  in  admitting  the  bill,  because  it  vras  passed  hf 
S.  Cray,  and  received  by  the  Central  Bank,  in  violation  of  the  "  post- 
note"  law  of  1837.-2  ^HilPs  N.  Y.  R.  241 ;  7  Wetid,  31  ;  a  ib,  583 ; 
2  Con,  R.  678  ;  Angell  and  Ames  on  Corp,  198 ;  19  Johns.  R.  1 ;  S 
Cowen,  20;  15  Wend.  412;  24  ib.  24. 

The  general  rules  of  illegal  contracts. — Chilly  on  Con,,  new  ed.,  637, 
695,  419  ;  10  Bing.  107  ;  5  Johns.  R.  326  ;  2  Kent.  Com,  364 ;  13  Ves. 
681 ;  Dudley's  Geo.  R.  250 ;  3  T.  JR.  266. 

5th.  And  lastly,  the  court  erred  in  not  withdrawing  from  the  jury  the 
testimony  of  the  New  York  notary,  proving  demand,  protest  and  no- 
tice ;  because  nothing  but  the  original  protest"  can  prove  a  protest  on  a 
foreign  bill.  As  to  its  being  a  foreign  bill,  see  Bay  ley  on  Bills,  21,  and 
notes.  Protest  necessary. — Chilly  on  Bills,  (8th  ed.,)  489,509;  AHarr, 
and  Johns.  64 ;  2  T.  iJ.  713  ;  6  ib.  239 ;  9  Porter  Ala,  R.  131. 

Charles  J.  McDonald,  for  the  defendant  in  error. 

It  is  necessary,  in  reviewing  the  decision  of  the  court  below,  which  is 
brought  up  by  the  bill  of  exceptions,  to  look  into  the  state  of  the  pleadings. 

There  are  two  counts  in  the  declaration-r-one  a  special,  the  other  a 
common  count.     In  the  special  count,  there  is  no  averment  of  a  notice 
to  the  endorser,  though  there  is  an  averment  of  a  demand  upon  the  drawer, , 
and  his  refusal  to  pay. 

The  first  exception  is  founded  on  the  decision  of  the  court  below,  in 
overruling  the- objection,  that  the  name  of  the  principal  nowhere  ap- 
pears on  the  instrument. 

That  the  paper  was  payable  to  Scott  Cray,  as  agent,  appears  on  its 
face,  and  his  endorsement  is  as  agent.  It  appears,  then,  from  the  bill  of 
exchange  itself,  that  it  was  not  his  individual  business,  and  that  he  had  a 
a  principal.  The  testimony  from  the  books  of  the  Bank  of  Hawkinsville 
shows  that  he  was  the  agent  of  the  Bank  of  Hawkinsville  ;  and  the  tes- 
timony of  A.  M.  Nisbet,  the  casnier  of  the  Central  Bank,  proves  that  the 
money  arising  upon  the  discoynt  of  this  paper,  or  one  made  by  the  same 
parties,  in  renewal  of  which  the  present  paper  was  given,  was  paid  to 
Scott  Cray,  as  agent  of  the  Bank  of  Hawkinsville.  If  this  was  given  in 
renewal  of  a  former  paper,  the  proceeds,  passed  to  the  credit  of  the  Bank 
of  Hawkinsville,  as  the  last  endorser,  could  be  drawn  by  its  check  only, 
and  was  applied  to  the  payment  of  its  liability  on  the  former  paper. 
Hence  the  proceeds,  having  gone  to  the  credit  of  that  bank,  and  applied 
as  above,  and  the  bank  having  had  the  benefit  of  the  contract,  it  is  liable, 
at  any  rate,  on  the  common  count.  Such  would  have  been  the  case  if 
Cray  had  assumed  to  act  as  agent,  but  without  legal  authority. — Epis. 
Charitable  Society  vs.  Episcopal  Church  in  Needham,  1  Pick.  Rep.  372  ; 
Angell  and  'Ames  on  Corp.  2d  ed.,  178;  7  Cranch,  299,  Bank  of  Co* 
Uimhia  vs.  Paterson ;  Randall  vs.  Vanvetchen,  19  Johnson^s  Rep.  60  ; 
Story,  298,  299.    But  in  this  case  the  agent  had  the  most  ample  aatho** 
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ity,  and  the  objeclion  is,  that  the  Dame  of  the  principal  nowhere  B{q)ean 

on  the  bill.     The  principal  is  liable,  though  his  name  does  not  appear  od 

the  iDBtrument. — 3  HitPa  R.  72.     1  am  aware  it  has  been  held,  that  the 

principal  could  not  be  bound  at  law,  unless  bis  name  appeared  OD  the  bee 

of  tht!  instrument,  and  that  authority  to  this  fact  is  to  be  found  in  ChiUif 

on  Bills,  but  the  priacipa.1  has  always  been  held  to  be  liable  in  equity. 

on  the  common  counts.     The  doctrine  on  which  these  cases 

as  undergone  a  very  full  consideration  in  the  Court  of  Bxchequei', 

IB  of  Jiiggins  vs.  Senior,  reported  in  8  Mteton  and  IFcJtfty,  440, 

aa  decided  that  (hough  the  principal  was  not  named,  parol  evi- 

13  admissible  to  charge  him.     The  distinction  seems  lo  be,  that 

deuce  may  be  admitted  lo  introduce  a  new  party,  but  never  to 

:    an    apparent  party  to  the  coDtract. — Jontt  vs.   IMthdak,  o 

'  and  Em»,  486. 

octrine  is  maintained  by  Mr.  Slory,  and  cited  by  bim  with  «ppr> 
Slory  on  Apeney,  190,  191,  334-6-6.  This  nile  should  be  eo- 
articularly  in  the  case  of  notes  and  checks  issued  or  endoned  by 
rough  their  cashiers.  These  officers  never  sign  the  names  of  ll^ 
ons,  whose  agenis  they  are.  -They  uniformly  sign  their  o«i 
ud  annex  the  character,  "cashier. "  The  checks  usu^ly,  it  'a 
e  OD  their  face  the  name  of  the  bank  to  which  the  cashier  beloc^ 
owever,  no  pari  of  the  obligatory  part  of  the  check.  The  hSks 
by  cashiers  frequently  haVe  no  place  of  payment  on  their  &ce. 
be  ruinous  if  the  banks  were  not  liable,  under  such  cittnm- 
)n  the  contracts  of  their  agent,  executed  under  his  official  aalhor- 
Is  rule,  in  its  rigor,  for  tbe  benefit  of  compierce,  is  not  held  to 
commercial  transactions ;  and,  indeed,  may  now  be  considered 
id  to  sotemD  iustrumenis  under  seal. — Towtetd  vs.  Corm^,  33 
440, 

oney  arising  from  the  discount  of  the  bill  of  exchange,  eren  i 

nd  its  endorsement  had  been  contrary  to  law,  having  been  paid 

nk  of  Hawkinsville  through  i Is  agent,  the  Merchants' Bank  it 

d  the  endorsement  is  proper  evidence  to  chargp  it  on  the  moaci 

-  (Ttiea  Int.  Comp.  vs.  Kip,  8  Coaai'*  Rep.  26  ;  Ulica  Ium,  Comp 

lgood,4  WendeU,6a4. 

ine  second  ground  of  objection  is,  that  the  bill  is  not  evidence  agsiMt 

the  defendant,  because  it  is  not  signed  by  the  president  and  counters^at-l 

or  attested  by  the  cashier,  as  is  required  by  the  Slh  section  of  tbe  cbx- 

ler  of  the  Bank  of  Hawliinsville. 

This  section  declares,  that  the  funds  of  the  corporation  shall  in  no  ax     j 
i>_  1..1.1.  fijj.  ijuy  contract  or  engagement  whatever,  unless  the  same  shsli     ' 
d  by  the  president  and  countej 
rporati on.— Prince,  lOS. 
intended  that,  under  thisseclioi 
y  appointed  agent.     This  act  ol 
t  to  interpretation.     And  can  it 
!  intention  of  the  Legislature,  p 
a  of  the  corporation  ?     It  can 
the  Legislature  to  enable  bank 
amounts,  free  from  responsib 
tt  its  purpose  to  exempt  bank 
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lies,  vndorseiJ  away  by  iheir  caahiers.  This  coDsttuclion  has  been  given 
by  the  banlu  and  the  community  lo  bank  charters,  and  ihey  have  uni- 
formly, except  in  cases  of  insolvency,  promptly  ledeemed  diibonored 
cashitTs    checks  and  eadorsements. 

This  provision  is  not  peculiar  lo  the  Merchants'  Bank  of  Macon. — See, 
charier  of  BarUc  of  Autjusla  sect,  33,  Prince  54  ; 

Planter's  Bank,      ....  rule  12th,         Frinee     60 

Slate  Bank, "11  "65 

Hank  of  Dacien,    ....  "     H  "69 

Bank  of  Columbus,  ...."11  "86 

Farmers' Bank  of  Chattahoochee,  "11  "         93 

Mechaoics' Bank  of  Augusta,    .         .         "     U  "96 

Commercial  Bank  at  Macon,         .  "11  "       101 

losuraoce  Bank  of  Columbus,    .         .         "      ,7  "  ■    105 

Bank  of  Milledgeville, .         .         .  sect.     9  "       111 

OcLulgee  Bank,       ....       rule     9  "       122 

Planters' and  Mechauics' of  Columbus,  sect.     8  "       127 

Western  Bank,     ....  "12  "       130 

Bank  of  St.  Mary's,         ..."     10  "       135 

Hence,  it  will  be  seen,  that  all  the  principal  bank  charters  of  the  Slate 
of  Georgia  have  the  identical  provisiou  which  the  Merchants'  Bank  of  Ma- 
con  sets  up  as  a  bar  to  the  recovery  of  a  just  debt. 

The  appointment  of  a  cashier  vests  him  with  authority  to  do  everything 
which  is  incident  to  his  office  ;  or,  in  other  words,  with  all  the  ex  officio 
powers  of  such  an  officer,  in  as  full  and  ample  a  manner  as  if  he  were 
invested  by  written  power,  or  resolution  of  the  board,  with  such  powers. 
The  cashier  of  a  bank  is,  virlute  officii,  intriisted  with  the  notes,  se- 
curities and  other  funds  of  the  bank,  and  is  held  out  to  the  world  as  the 
general  agent  of  the  bank,  in  the  management,  negotiation,  and  dispo- 
Bal  of  them.     Prima  fade,  therefore,  he  must  bo  deemed  to  have  au- 
thority to  transfer  and  endorse  negotiable  securities  held  by  the  bank, 
for  its  use  and  in  its  behalf.— 3  Mason')  C.  C.  Revorla.  506.     In  the 
case  here  decided,  Wild  vs.  The  Bank  of  Passat 
held  liable  on  the  cashier's  endorsement.     The  1 
never  construed  their  charters  otherwise.    The  ti 
act,  then,  I  contend,  eiclndes  from  the  operati 
on,  all  checks  drawn  and  eadorsements  made  bj 
ex  officio  authority,  and  the  prohibitory  part  of  t] 
be  remarked  is  introduced  by  the  way  of  provif 
contracts  as  are  not  necessarily  connected  with  t 
the  cashier. 

I  am  an  advocate  for  construing  acts  of  the 
cording  to  the  words  used  in  the  act,  as  most  li 
tention  of  the  I,egislature,  unless  absurd  and  g 
unjust  consequencea  will  follow,  which  demons 
the  statute  embraces  cases  not  included  within 
of  the  act :  then,  I  am  equally  an  advocate  for  a  < 
Ij  literal  eoustruction. 

This  departure  is  authorized. —  The  People  v 
Johns.  Rep.  380.  By  no  other  construction,  cai 
ties  be  protected.     By  this  constmction,  they  cai 
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The  cashier,  for  the  faithful  execution  of  the  duties  which  belong  to 
his  office,  and  for  his  general  fidelity,  gives  a  bond,  with  security  to  the 
bank.  This  does  not  inure  to  the  benefit  of  the  community,  but  it  ef- 
fectually guards  the  bank  against  loss  by  the  misconduct  of  its  officer. 
•The  cashiers  of  our  banks  arc  daily  checking  and  endorsing  in  their 
own  names,  as  cashiers,  without  the  signature  of  the  president;  and  thl< 
with  the  knowledge  of  the  president,  directors  and  company  of  the 
banks. 

The  public  give  faith  to  these,  at  least  apparently,  authoritative  act?, 
and  deal  with  them  ;  and  the  corporations  permit  their  officers  thus  to 
deal,  and  approve  their  acts  by  passing  their  accounts. 

Again :  give  the  clause  the  interpretation  for  which  plaintiff  in  err^r 
contends,  and  there  would  be  no  responsibility  on  any  implied  under- 
taking; for  the  literal  construction  of  the  terms,  **  any  contract  or  en- 
gagement trAa/crer,"  would  apply  as  well  to  implied,  as  express  con- 
tracts or  engagements.  An  implied  contract  or  engagement  is  somo 
contract  or  engagement.  The  bank  then  would  not  be  liable  for  de- 
posites,  for  overpayments,  for  mistakes,  or  even  for  money  awarded  \*j 
the  directors  to  customers  on  notes  discounted.  For  these  are  all 
contracts  or  engagements  of  some  kind.  But  in  the  case  under  connd- 
eration,  the  endorsement  is  made  by  an  officer  appointed  by  resoluti*>c 
of  the  board  of  directors,  with  most  extraordinary  powersi — ^not  onh 
such  as  are  ordinarily  exercised  by  a  cashier,  but  by  cashier  and  board 
of  directors  jointly.  He  is  authorised  to  draw  and  discount  bilh  of  a- 
change.  To  draw  a  bill  of  exchange,  and  to  discount  it  when  drawn,  or, 
in  other  words,  to  have  it  discounted,  is  an  authority  which  was  douU- 
less  given  to  enable  the  agent  at  Macon  to  borrow  money  to  relic.-' 
itself  in  its  days  of  great  embarrassnaent,  and  this  power  was  unquff- 
tionably  exercised  by  the  agent  and  for  the  objects  contemplated  by  ti* 
constituent,  when  he  borrowed  the  money  from  the  Central  Bank,  on 
his  endorsement.  Power  to  discount  includes  the  power  to  endorse.— 
Story  on  Agency y  73.  He  was  vested  with  authority  to  discount  as  veC 
as  to  draw.  But  the  ground  of  error  is,  that  the  endorsement  was  not 
signed  by  the  president  and  countersigned  by  the  ca$hier.  It  was  ad- 
missible under  the  money  count,  if  not  under  the  special  count,  (.V^- 
chanics^  Bank  vs.  2%«  Bank  of  Columbia^  o  Tf^Acafon,  334,)  and  that, 
though  it  was  illegal. — 8  Cotcen^  25  ;  4  Wend.  624. 

3d.  The  third  ground  of  objection  is,  that  Scott  Cray,  the  agent,  ei- 
ceeded  all  the  powers  conferred,  and  all  the  powers  of  a  general  agen^ 
by  endorsing  this  paper;  the  counsel  contending,  that  it  does  not  ap- 
pear from  the  evidence  that  the  bill  of  exchange  ever  had  been  tht 
property  of  the  plaintiff  in  error. 

It  is  wholly  immaterial  whether  the  paper  ever  had  been  the  proper- 
ty of  the  plaintiff  in  error  or  not.  Its  agent  endorsed  it  and  drew  tb** 
money  on  it,  and,  it  is  to  be  inferred,  offered  it  for  discount.  But  if 
the  question  of  property  were  material,  it  was  a  question  of  hfU 
and  not  of  law,  and  it  was  proper,  from  the  facts  testified  to  by  tbe 
cashier  of  the  Central  Bank,  that  the  paper  should  have  been  sutoi^^ 
ted  to  the  jury.  If  the  jury  found,  contrary  to  law,  on  this  poiat,  or 
contrary  to  evidence,  the  party  ought  to  have  moved  for  a  new  kial* 
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4th.  The  fourth  ground  is,  that  the  bill  of  exchange  was  issued  in  vi- 
olation of  the  post-note  law,  and  is  therefore  not  recoverable. 

The  1st  section  of  the  act  of  1837,  {Pamphlet^  191,)  prohibits  the  is- 
suing or  passing,  &c.  any  bank-bill,  note,  check,  draft,  receipt,  instrument 
under  seal,  or  any  chose  in  action,  intended,  designed  or  fitted  for  cir- 
culation, instead  or  in  character  of  either,  which  shall  be  payable  at  a 
greater  length  of  time  than  three  days  after  the  date. 

The  2d  section  is  pretty  nyuch  in  the  same  terms,  with  the  difference 
that,  instead  of  prohibiting  the  payment  after  date,  it  prohibits  the  is- 
suing paper,  payable  in  anything  but  gold  or  silver  at  the  standard  value. 

The  4th  section  expressly  declares  that  it  shall  not  apply  to  bills  or 
checks  issued  for  the  ordinary  purpose  of  exchange. 

5th.  The  fifth  ground  of  exception  is,  that  plaintiff  has  proven  no  de- 
mand of  payment  of  drawee,  and  notice  of  protest.  The  action  is  in 
favor  of  the  Central  Bank  of  Georgia,  whose  charter  declares,  that  all 
suits  commenced  by  said  corporation,  upon  any  note,  bill,  bond,  obliga- 
tion, upon  which  there  shall  be  any  endorser  or  endorsers,  &c.  &c. ;  and  no 
proof  of  notice,  demand  or  protest,  shall  be  required  on  any  trial,  to 
authorize  a  recovery,  (sec.  26.) — Frince,  75.  Section  20,  which  has 
been  considered  as  applying  to  notes  payable  at  the  bank,  but  which,  I 
question  not,  applies,  or  was  intended  to  applv,  to  all  papers,  contains 
the  same  provision,  and  manifests  the  strong  aesire  of  the  Legislature 
to  hold  the  parties  liable  at  all  events.  The  capital  of  the  bank  having 
been  constituted  of  the  funds  of  the  State,  and  the  bank  being  entitled  to 
the  custody  of  the  revenue  of  the  State,  were  motives  with  the  Legislature 
to  guard  effectually  its  funds  against  the  frauds,  negligence  or  omis- 
sions of  its  officers.  But  to  enfore  the  law,  there  is  no  occasion  to  look 
out  for  motives  for  its  enactment.  Ita  lex  scripta  eat^  is  all  sufficient — 
and  the  law  is  written  that,  in  suits  by  the  Central  Bank  of  Georgia,  no 
proof  of  demand,  notice,  or  protest  shall  be  required. 

This  bill  of  exchange  which  is  ihe  subject  of  the  present  suit,  was  dis- 
counted under  the  4lh  section  of  the  act  of  1838,  (PawpA/c/,46,)  which 
only  confers  authority  on  the  directors  to  discount,  without  respect  to  the 
limitation  in  the  25th  section  of  the  charter.  This  enlargement  of  the  au- 
thority of  the  directors,  does  not  repeal  the  provision  in  the  act,  of  which 
this  last  is  amendatory,  which  dispenses  with  proof  of  notice,  demand  and 
protest.  There  is  no  repugnancy,  and  without  it  there  can  be  no  repeal 
by  implication. — 9  Cowen,  507  ;  5  Hilly  225, 226.  But  arguments  ab 
inconvenieiui  are  resorted  to,  for  the  purpose  of  escaping  from  the  opera- 
tion of  this  section,  in  this  particular  case.  1st.  That  this  paper  dv  es  not 
bear  date  at  the  Central  Bank,  and  is  not  payable  there,  and  it  would  be 
a  hardship  on  the  endorser  to  hold  him  liable  when  he  could  not  have 
known  it  was  intended  for  discount  at  that  bank.  2d.  That  to  give  effect 
to  the  statute,  a  bill  of  exchange,  or  other  paper,  held  by  other  banks, 
might  be  transferred  to  the  Central  Bank,  after  the  endorser  had  been 
discharged  by  the  laches  of  the  holder,  in  not  giving  the  notice.  Argu- 
ments ab  incontcnienti  are  never  admissible  in  resisting  the  operation  of  a 
statute.  They  are  always  good  in  opposing  its  enactment  or  advocating 
its  repeal.  But  although  the  judiciary  may  not  accord  with  the  Legisla- 
ture in  thc^xpediency  of  a  law,  it  is  nevertheless  bound  to  enforce  it,  pro 
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vided  it  be  constitutional.  ^^  If  parliaofient  will  positively  enact  a  thing  to 
be  done  which  is  unreasonable,  I  know  of  no  power,"  says  Blackstone, 
''  in  the  ordinary  forms  of  the  constitution,  that  is  vested  ^ith  authority 
to  control  it." — 1  Com.  91.  But  instances  occur,  in  which  particular 
cases  are  embraced  by  the  letteV  of  a  statute,  which  happen  to  be  unreason- 
able ;  and  the  judiciary  will  then  presume  that  such  case  was  not  foreseen 
by  the  Legislature,  and  will  exclude  it  from  its  operation. — 1  Com.  91. 
This  is  giving  what  is.  termed  an  equitable  construction  to  a  statute.  But 
before  this  can  be  done,  the  case  must  be  considered  as  not  embraced 
within  the  intent  of  the  Legislature  ;  for,  to  construe  a  statute  equitably, 
is  to  give  efiect  to  the  supposed  intention,  instead  of  the  words,  of  the 
Legislature  ;  but  this  is  never  done  except  where  an  adherence  to  the  let- 
ter would  be  palpably  unreasonable  ;  for  it  is  to  be  presumed  always,  that 
the  Legislature  hav^  selected  such  words  as  are  proper  to  express  their 
meaning.  Banks  may  purchase  paper  not  payable  at  bank. — Prince, 
462.  Then  to  the  first  branch  of  the  argument  in  this  case  :  The  Cen- 
tral Bank  had  authority  to  discount  bills  of  exchange  or  other  paper. — 
Prince^  73,  sec.  xi.  of  the  charter.  Pamphlet^  1838,  p.  46,  sec.  xx,  ap- 
plies in  the  first  part  to  notes  payable  at  the  bank.  Sec.  xxvi.  applies  to 
notes,  bills,  bonds,  and  obligations.  Bills,  of  course,  are  never  payable  at 
the  bank  at  which  they  are  discounted.  In  the  forms  given  in  the  books, 
the  bank  or  the  house  of  the  banker  at  which  they  are  discounted  is 
never  put  down.  Nothing  more  than  the  city  or  town  at  which  tbey  ar« 
drawn.  The  bill  of  exchange  declared  on,  corresponds  with  these  forms. 
The  town  or  residence  df  the  drawers,  and  also  the  town  at  which  they 
are  payable,  are  given.  In  this  respect,  also,  the  bill  sued  on  corresponds 
with  the  form.  Then  the  bill  sued  on  is  in  the  usual  form,  and  of  couree 
the  bank,  having  authority  to  discount  or  purchase  bills  of  exchange,  had 
a  right  to  discount  or  purchase  such  as  were  oflTered,  drawn  in  the  usuai  fonn. 
When  a  person,  then,  draws  or  endorses  a  bill  of  exchange  \n  the  usual 
form,  he  does  it  with  the  law,  a  public  law,  before  him,  declaring  that  there 
are  institutions  in  the  State  at  which  it  maybe  discounted,  and  from  which 
he  would  not  be  entitled  to  notice.  When  it  is  offered  at  one  of  these  io- 
stitutions,  it  is  presumed  that  it  was  drawn  for  discount  there.  This  is  a 
presumption  of  law,  on  the  universally  recognized  principle,  that  every 
inan  is  to  be  presumed  to  have  acted  fairly  and  in  good  faith.  The  party 
draws  or  endorses  with  the  knowledge,  then,  that  he  may  be  held  liable 
without  notice.  It  is  possible  he  might  protect  himself  by  a  memoran- 
dum on  the  face,  or  otherwise,  that  it  was  drawn  for  discount  at  a  bank 
from  which  he  would  be  entitled  to  notice.  This  he  could  easily  do. 
But  if  he  puts  his  name  on  a  paper,  without  such  a  restriction,  it  is  an  of^r 
to  the  world  and  to  any  institution  to  be  held  liable  according  to  the  law  or 
usage  which  governs  it.  Notice  of  the  usage  of  a  bank,  inconsistent  with 
the  law-merchant,  will  bind  an  endorser. — Bennerys,  the  Bank  of  Oohm- 
bia^  9  Wheatorij  584.  If  the  knowledge  of  such  a  usage  will  bind  the 
party,  much  more  will  a  public  law,  which  all  are  boundto  know.  But, 
so  far  as  this  paper  is  concerned,  the  plaintiff  in  error  knew  it  was  for  dis- 
count in  the  Central  Bank ;  for  it  was  in  renewal  of  one  which  had  -been 
discounted  by  that  bank,  and  protested  ;  and  this  was  notice  encoigti  to 
^•nd  it  by  the  law  of  that  bank.— 9  Wheatan^  584.    But,  suppose  it 
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drawn  m  the  usual  form,  with  tbe  express  understaadiDg  betweeo  the  par- 
ties ihemselves  that  it  was  not  to  bt:  discounted  at  the  Ceiilral  Bank,  this 
private  arrangemeDt  could  uot  affect  the  bank  or  the  public. 

An  equitable  cODstruction  of  the  pharter  cannot  aid  the  endorser,  for  by 
.  ao  equitable  coustructioo,  the  intention  of  the  law-maker  is  to  be  en- 
forced,  even  against  the  letter.     But  the  letter  and  the  intent  go  together 
in  the  charter ;  for  the  ioteotis,  that  the  bank  shall  lose  nothing,  and  none 
of  its  remedies,  in  any  class  of  paper  it  is  authorized  lo  purchaa 
count,  by  want  of  notice,  oeraand  or  protest ;  and  the  t- zpressioD 
enough  to  embrace  this  case.     The  act  has  declared,  that  no  proi 
lice,  demand  or  protest  shall  be  required  on  any  trial,  and  the 
presses  the  object  and  intent  of  the  Legislature. 

Again  :  this  paper  was  discounted  for  the  benefit  of  the  plaintiff 
and  the  proceeds  mere  paid  to  it,  and  the  plaintiff  in  error  was  the 
er,  and  it  is  not  entitled  to  notice. — French  vs.  the  Bank  o/ C 
4  CroncA,  161 ;  Agan  vs.  M'Jilaniu,  11  John.  Rep.  181. 

It  may  be  laid  down  as  a  rule,  that  where  the  drawer  has  no 
the  hands  of  the  drawee,  and  he  or  the  endorser  have  reaso 
lieve  that  the  bill  will  not  he  honored,  notice  is  unnecessary, 
case,  acceptance  was  waived,  of  course,  at  the  instance  of  the  d: 
endorspr,  and  which  furnishes  evidence  that  there  were  no  eifecl 
hands  of  the  drawee.  Previous  bills  drawn  and  endorsed  as  this 
renewal  of  which  this  was  given,  had  been  returned  unpaid,  whic 
still  stronger  evidence  that  there  were  no  effects  in  (he  hands  of  ihe 
and  under  these  circumstances  notice  was  unnecessary. — i  Crati 

If,  at  the  time  the  bill  was  drawn,  the  drawer  had  no  r( 
expect  that  his  bill  would  be  paid,  notice  was  unnecessary. — i 
167 ;  ffopWri  vs.  Page,  2  Erork.  G.  C.  Rep^  28. 

A  party  drawing  without  futids,  property,  or  authority,  ] 
transaction  out  of  the  pale  of  commercial  osage  and  taw,  and  h 
in  such  case,  entitled  to  notice. — Dickens  vs.  Beat,  10  Peteri,.5 

It  is  contended,  that  the  effect  of  enforcing  this  act  will  be, 
it  in  the  power  of  the  Central  Bank  to  purchase  up  dishouorf 
from  other  institutions,  whose  duty  it  is  to  give  notice  to  endoroum  auu 
drawers  to  charge  them,  and,  in  this  manner,  to  hold  them  liable  after 
they  had  been  discharged.  This  argument  is  drawn  from  the  pre- 
sumption, in  the  first  place,  that  the  officers  would  commit  a  breach  of 
duty  ;  which  is  inadmissible,  and  contrary  to  the  rule,  that  an  officer  is 
to  be  presumed  to  execute  his  office  until  the  contrary  appears. 

It  is  true,  that  such  a  case  is  not  embraced  within  the  intent  and 
meaning  of  the  act,  and  the  defendant  could  not  he  held  liable.  But, 
because  a  party  in  such  a  case  would  not  be  liable,  it  affords  no 
reason  for  setting  aside  the  act.  He  would  be  presumptively  liable. 
The  suit  being  brought  by  the  Central  Baikk,  on  the  maxim  that  "  omtiia 
prttsiiintinlur  rile  acta,"  it  would  he  presumed  that  the  note  or  hill  wan 
negotiated  at  the  Central  Bank  before  due,  and  that  it  was  taken  at  tho 
bank,  in  the  usual  course  of  business  at  ibat  bank.  If  it  was  not,  it 
would  he  a  matter  of  defence. 

The  same  presumptions  wonld  exist  in  favor  of  tho  Central  Bank, 
in  such  caae,  that  would  in  favor  of  an  individual  who  had  nurchnaoii 
a  note  over  due,  not  payable  at  bank  hut  negotiated  to  a  nauk,  but 
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on  which  the  bank  had  lost  its  remedies  against  the  endorsers,  by  a 
failure  to  give  the  notice.  The  plaintiff  would  not  be  required  to 
prove  that  the  note  had  not  been  negotiated  at  bank,  as  an  excuse  for 
not  giving  the  notice. 

He  would  be  presumed  to  be  the  holder  in  a  fair  course  of  trade. 
But  this  presumption  could  bo  rebutted  by  the  defendant,  by  proof  of 
his  discharge  for  the  want  of  notice,  the  note  having  been  negotiated  to, 
or  deposited  in,  a  bank. 

In  this  case,  there  is  no  averment  of  notice  of  protest,  or  non- 
payment, and  such  proof  was  not  required  by  the  pleading.  The  part? 
did  not  demur  to  the  declaration,  or  move  in  arrest  of  judgment,  and 
there  is  no  exception  on  that  account. 

The  sixth,  and  last  ground  of  error  complained  of,  is,  that  the  court 
refused  to  rule  that  the  original  protest  must  be  produced  or  accounted 
for.  The  court  reiterated  its  former  decision,  that  no  notice  or  protest 
was  necessary;  and  the  authorities  and  arguments  adduced,  on  the  last 
point,  are  referred  to,  as  sustaining  the  court  on  this, with  this  addition: 
that,  in  a  suit  in  favor  of  the  Central  Bank,  a  notice  or  protest  is  no 
more  necessary,  in  case  of  a  foreign  bill  of  exchange,  than  is  required 
on  an  inland  bill.  In  Georgia,  a  bill  drawn  in  one  State  on  another 
is  an  inland  bill,  and  a  protest  is  only  necessary  where  the  five  per  cent 
damages  are  claimed. — Prince  454.    As  to  foreign  bills,  see  Prince  462. 

The  charter  of  the  bank  declares,  that  no  notice  of  protest  shall  be 
required.  This  provision  must  have  been  made  in  reference  to  bilk 
between  different  States,  or  foreign  bills,  for  in  no  other  case  is  a 
protest  or  notice  of  it  necessary.  The  bill  is  admissible  under  the 
common  counts. — Chitty  on  Bilk^  694. 

R.  V.  Hardeman,  in  conclusion,  for  the  plaintiff  in  error. 
By  the  Court — Nisbet,  Judge. 

There  are  two  counts  in  the  plaintiff's  writ :  one  founded  on  the  bill 
of  exchange,  the  other  for  money  had  and  received.  The  tcstimonj 
proves  that  the  bill  was  discounted  by  the  Central  Bank,  at  the  instance 
of  Scott  Cray,  for  the  Bank  of  Hawkinsville  ;  that  the  money  waa  paid 
to  him,  and  deposited  in  the  agency  of  the  Hawkinsville  Bank  as 
Macon,  to  the  credit  of  Jerry  Cowles,  the  drawer ;  and  that  two-third? 
of  it  was  applied  in  extinguishment  of  a  debt  due  by  him  to  th€ 
Hawkinsville  Bank ;  the  balance,  Mr.  Cowles  was  permitted  to  check 
out.  Under  this  state  of  facts,  if  it  is  conceded  that  the  Merchants* 
Bank  of  Macon  is  not  liable  to  pay  this  bill,  upon  the  endorsement  of 
Scott  Cray,  yet  it  is,  in  our  opinion,  liable  upon  the  common  counts 
upon  principles  ex  ceqito  et  bono. 

If  a  person,  assuming  to  act  as  the  agent  of  a  corporation,  bat 
without  legal  authority,  makes  a  contract,  and  the  corporation  receive 
the  benefit  of  it,  and  use  the  property  acquired  under  it,  such  act«  will 
ratify  the  contract,  and  render  the  corporation  liable  thereon. — AmgeU 
andAtneSy  2d  edit.  178  ;  8  CoweUy  25  ;  Story  on  Agency^  sect.  162 ; 
1  Pichyg,  372  ;  7  Cranch^  299  ;  19  Johns,  -R.  60s  4  ^^w'-  ®**^  ^ 
cat,  334.     It  is  contended  by  the  plaintiff  in  error,  thai 
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an  agent,  to  be  binding  upon  his  principal,  must  be  done  in  tiie  name 
of  tbu  principal ;  and,  inasmuch  as  the  name  of  the  principal  iocs  no- 
where appear  on  this  bill,  it  cannot  bo  evidence  to  charge  the  principal, 
the  Merchants'  Bank  of  Macon,  formerly  the  Bank  of  HawkinsviUe. 
The  bill  is  payable  to  the  order  of  Scott  Cray,  agent;  drawn  by  J. 
Cowlcs,  upon  the  cashier  of  the  Fulton  Bank,  New  York  ;  acceptance 
wwved,  and  endorsed  "  Scott  Cray,  agent." 

The  inference  drawn  from  the  paper  is,  that  Scott  Cray  : 
agent  for  some  person,  or  corporation,  but  who,  or  what,  ( 
appear.  The  name  of  his  principal  does  not  appear.  The 
rule  is  this  :  in  order  to  bind  a  principal,  on  a  contract  mad 
agent,  it  must  purport,  on  its  face,  to  be  the  contract  of  the  pi 
and  hia  name  must  be  inserted  in  it,  and  signed  t«  it.  It  is  not 
that  the  agent  be  desoribed  as  such  in  the  instrument. — Siort/ori 
sect.  147;  rale;/  on  Agency  by  Lhi/d,  180,  181,  182;  2  K. 
3d  edition. 

This  rule  applies,  more  particularly,  to  solemn  instrumen 
seal ;  and  as  to  them,  to  use  tlie  languogc  of  Judge  Story,  it  ii 
larly  true,"  but  not  universaUy  true  in  all  its  extent.  For, 
regards  instruments  under  senl,  there  are  some  exceptions  to 
the  requirements  of  the  rule.  Although  the  rule  is  thus  sti 
sealed  instruments,  jet  a  more  liberol  rule  obtains  as  to  i 
instruments,  especially  commercial  and  maritime  contracts, 
cases,  in  furtherance  of  the  pablic  policy  of  encouraging  tra 
can,  upon  the  whole  instrument,  be  collected,  that  the  true  ol 
intent  of  it  are,  to  bind  the  principal,  and  not  merely  the  agen 
of  justice  will  adopt  that  construction  of  it,  however  informal 
be  expressed. — Siory  on  Agency,  sect.  154.  This  is  a  co 
contract,  not  under  seal^  and  comes  under  the  rule  last  laid  c 
an  agent,  in  a  paroV  contract,  intends  to  bind  his  principal,  ani 
lo.act  at  atfcnf,  the  principal  is  bound. —  Wliealoii'a  Selwi/n,  82 
Am.  cd.  ;  a  i-'oir/ieW,  267  ;  8  /'ict.  56  ;  Angell  and  Ames,  235-6-7. 

It  may  be  stated  gener^y,  that  where  it  appears  from  the  face  of 
the  paper,  that  the  credit  is  not  given  to  the  agent,  and  the  name  of 
principal  is  disclosed  at  the  time  of  the  transaction,  and  the  act  is  within 
the  powers  of  the  agent,  the  principal  is  bound.  The  question  whether 
the  agent  is  bound,  does  not  affect  this  question,  for  there  are  many 
cases  where  both  principal  and  ageut  are  bound.  Now,  it  is  apparent 
on  (hia  bill  of  exchange,  that  it  was  the  intent  of  the  parties  to  bind 
Scott  Cray's  principal :  else  why  make  it  payable  to  him  as  agent,  and 
why  take  his  endorsement  as  agent  ?  It  is  still  more  manifest  that  he 
docs  appear  to  act  as  agent.  The  testimony  upon  the  trial,  too,  is,  that 
the  name  of  his  principal  was  disclosed  to  the  Central  Bank  at  the  time 
the  bill  was  discounted.  Wo  hold,  too,  that  upon  parol  contractn, 
where  the  intent  is  not  sufficiently  cloar  that  the  principal  is  to  lie 
bound,  the  defect  can  be  supplied  by  parol  testimony.  A  party  cannot 
be  discharged,  who  is  apparently  liable  on  the  contract,  bat  a  now  partv 
may  bo  introduced  by  parol. — Ang.  and  Aviet,  236-7  ;  o  Wheal.  JW 
I  Cowen,536;  13  JWoss.  it.  240 ;  1  Cranch, 345  ;  6  Adolphui and  t^ 
486 ;  8  Metton  and  Wet^y,  {Extheq.)  440.  See,  also,  Nl 
Agency,  ISO,  191,  334-5-6. 
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The  testimony  on  the  trial  shows  that  it  was  the  intent  of  the  par* 
ties  to  bind  the  Bank  of  Hawkinsville  by  this  endorsement. 

The  second  assignment  of  error  is,  uiat  this  bill  of  exchange  is  not 
evidence  against  the  defendant,  becanse  it  is  not  signed  by  the  president 
and  conntersigned  by  the  cashier,  as  is  required  by  the  8ui  section 
of  the  charter  of  the  Bank  of  Hawkinsville.  That  section  declares, 
that  the  funds  of  the  company  shall,  in  no  case,  be  liable  for  any 
contract  or  engagement  whatever,  unless  the  same  shall  be  signed 
by  the  president  and  countersigned  by  the  cashier  of  the  corporation. 
— Prin.  lt)8.  This  provision  is  found,  in  most  of  the  bank  charters  of 
this  State,  and  if  construed  to  apply  to  bills  of  exchange,  checks,  and 
drafts,  as  well  ae  to  all  the  contracts  or  engagements  ^of  the  banks  im- 
plied in  law,  then  there  will  be  introduced  an  entire  change  in  the 
manner  of  doing  bank  business  in  Georgia.  Indeed,  then  it  wonld  be 
hardly  possible  to  bank  at  all.  There  is  nothing  in  the  form  of  a  con- 
tract, expressed  or  implied,  that  is  not  comprehended  in  the  sweeping 
phraseology  of  this  section.  Neither  the  banks  themselves,  nor  the 
courts,.nor  the  mercantile  community,  have  held  it  to  apply  to  the  ordi- 
nary business  contracts  of  the  corporation.  Upon  the  interpretation 
contended  for  by  the  plaintiff  in  error,  no  bank  would  be  liable  for  its 
deposits ;  nor  upon  any  of  that  large  class  of  engagements  which,  in 
mercantile  affairs,  result  by  implication  or  operation  of  law.  This  is 
not  all ;  credit,  which  is  based  upon  character,  upon  good  faith,  upon 
honor,  and  which  constitutes  the  soul  of  commerce,  would  be  no  longer 
an  clement  in  banking. 

For  this  would  be  substituted,  in  all  cases,  when  practicable,  the 
president's  signature  and  the  cashier's  certificate.     Who  would  deal 
with  a  bank  which,  in  bar  of  its  cashier's  checks,  drafts,  or  endorsements, 
could  successfully  plead   the  absence   of  its  president's   signature  ? 
What  company,  with  honest  purposes,  would  accept  a  charter,  if  the 
franchises  conferred  were  to  be  enjoved  solely  upon  the  condition  that 
no  engagement,  of  any  kind,  could  be  entered  into  but  in  writing  ikm 
formally  authenticated.     If  it  be  a  privilege  to  a  bank,  to  be  bound 
only  by  contracts  in  writing,  signed  by  its  president  and  countersigned 
by  its  cashier,  then  common  honesty,  as  well  as  her  interests,  would 
compel  her  to  make  no  other.     The  privilege  contended  for  by  the 
plaintiff  in  error,  would  work  an  estoppel  to  banking  in  Georgia.     Thu5 
we  arrive  at  the  conclusion,  that  the  Legislature  did  not  intend,  in  the^e 
comprehensive  words,  to  defeat  the  very  objects  contemplated  in  this 
charter.     The  whole  act  must  be  construed  together  ;  all  parts  of  the 
charter  must  stand,  if  possible,  and  the  different  parts  must  be  made  to 
harmonize.     We  cannot  suppose  that  the  Legislature  intended  to  con- 
fer banking  privileges,  and  in  the  very  act  which  confers  them,  insert  a 
clause  which,  in  the  form  of  guardianship  or  protection,  practicaDy 
annuls  the  charter. 

In  the  judgment  of  this  court,  the  clause  of  the  charter  does  not 
apply  to  such  contracts  or  engagements  as  occur  in,  or  are  necesaiy 
to,  the  ordinary  business  of  a  cashier  or  agent  {Ang,  and  Ameiy  231-3; 
5  Wheat on^  326)  ;  such  as  drawing  or  endorsing  bills  of  exi 
checks,  and  drafts.  These  acts  appertain,  according  to  eonutt^ 
w  and  usage,  to  the  office  of  a  cashier.     The  record 
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Mr.  Cray  was  the  genera!  agent  of  the  Bank  of  Hawkinaville,  at  Macon. 
He  possessed,  ae  such,  more  than  the  power  which  ordinarily  belongs  to 
a  caabier.     He  had  charge  of  the  agency  of  the  bank  at  Macon,-  virlule 
nfficn  ;  therefore,  he  was  clothed  with  all  the  powers  of  a  branch  of  the 
Bank  of  Hawkinsville.     Among  those  powers,  certainly,  is  the  power  ta 
discount  bills  of  exchange  {AjigtH  and  Amei,  243—4-5)  ;  to  deal  in  bills, 
was  no  doubt  the  prime  object  of  creating  ^n  agency  at  > 
was  held  oat  to  the  public  as  the  general  agent  of  the  Ba 
kinsville,  at  Macon  ;  and  being  so  held  out,  the  bank  was  b' 
his  acts,  done  within  the  scope  of  that  agency,  even  althoogl 
as  to  certain  acts,  by  secret  instructions.     There  is  no  doci 
settled  than  this.     It  is  the  doctrine  of  the  Roman,  as  well 
laercial  law.— Seo  12  Wheaton,  70  ;  1  i/awii  and  Gilt,  ^92 
505  ;  21  Wend.  296 ;  Aitfi.  and  Amea,  222,  234,  238  ;  S/orj 
sec.  126-7—8.     Also,  we  hold  that,  in  the  absence  of  any  ex 
to  draw  and  discount  and  endorse  bills  of  exchange,  that 
Hawkinsville  was  liable  upon  this  endorsement,  according  tt 
pics  just  stated  ;  but  if  this  were  not  so,  it  ia  liable,  becaui 
of  the  board  of  directors  expressly  clothes  Mr.  Cray  wit 
draw  and  discount  bills  of  exchange.     The  power  to  discount 
power  to  endone.     Wherever  an  agent  is  empowered  to  do 
thing,  he  is  also  empowered  to  use  the  means  necessary  to 
it.     The  means  are  included  in  the  power. — Story  on  Atjtt, 
A  power  to  discount  bills  includes  apower  to  endorse. — Slon 
see.  39  ;  Bayley  m  Bilk,  5th  ed.  chap.  2,  7.     In  the  Mechai) 
Alexandria  vs.  Ikt    Bank  of  Columbia,  reported  in  5  Wh 
there  !a  a  construction  put  upon  the  8th  section  of  the  cht 
Bank  of  Hawkinsville,  by  the  Supreme  Court  of  the  Unit 
ffe  say  a  construction  put  npon  this  section,  because  that 
nader  the  provision  of  a  bank  charter  almost  identical  wi 
provisions  of  the  two  charters  are  in  all  material  particulars  the  same. 
Tbe  words  of  the  charter  of  the  Mechanics'  Bank  of  Alexandria  are : 
"  All  bills,  bonds,  notes,  and  every  other  contract  or  engagement  on 
Ijehalf  of  the  corporation,  shall  be  signed  by  the  president  and  coun- 
tersigned by  the  cashier,  and  the  funds  of  the  corporation  shall  in  no 
case  be  liable  for  any  contract  or  engagement,  unless  the  same  shall  be 
so  signed  and  countersigned  as  aforesaid."     By  comparing  this  section 
.ffith  the  provisions  of  the  charter  of  the  Hawkinsville  Bank,  herein- 
before recited,  their  substantial  identity  will  be  seen.     The  Supreme 
Court,  in  this  case,  determined  that  the  clause  of  the  charter  of  the 
Mechanics'  Bank  of  Alexandria  did  not  apply  to  a  check  drawn  by  its 
cashier,  or  to  contracts  implied  in  law. 

The  third  ground  of  orror  is,  that  Scott  Cray  exceeded  all  the  powers 
conferred  upon  him  specially,  and  also  all  the  powers  of  a  general  agent, 
in  endorsing  this  bill,  because  it  does  not  appear  from  the  evidence, 
that  the  bill  had  ever  been  the  property  of  the  plaintiff  in  error. 

The  biU  being  made  payable  to  the  agent  of  the  plaintiff  in  error, 
and  i"  *''*  hands  of  his  immediate  endorsee,  the  only  fair  inference  is. 
that  it  was  discounted  at  the  insUnce  of  the  pldntiff  in  error ;  an^ 
presented  by  the  plaintiff  in  error  for  discount,  it  ia  equally  clear 
lie   wW  t*"*  owner.     Ownership  may  be  inferred,  too,  from  the.' 
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eudorsement.  The  bill  itself  affords  eyidence  enough  of  ownership,  to 
cast  upon  the  defendant,  in  the  court  below,  the  burden  of  disproving 
it.  The  testimony,  howeTcr,  as  to  the  ownership,  is  not  confined  to  the 
bill  itself.  It  is  in  evidence,  by  parol,  that  Mr.  Cray  went  to  Milledge- 
ville  by  direction  of  the  president  of  the  bank,  for  the  purpose  of  pro- 
curing a  discount  from  the  Central  Bank,  and  that  while  there,  under 
an  arrangement  with  Mr.  Cowlcs,  the  drawer,  this  bill  was  put  into  hii: 
hands  to  be  discounted  at  the  Central  Bank — ^that  it  was  presented  bv 
him,  discounted,  and  the  money  paid  to  Mr.  Cray.  The  ownership 
of  the  bill  was  a  fact  for  the  jury  to  determine  upon  the  evidence  sab- 
mitted  to  them  ;  they  have  passed  upon  it,  and  it  is  not' the  busLneas  o: 
this  court  to  disturb  their  finding. 

The  fourth  ground  of  error  was  abandoned  by  the  counsel  for  thi 
plaintiff  in  error. 

The  fifth  ground  of  error  is,  that  the  plaintiff  did  not  prove  demand 
of  the  drawee  and  notice  to  the  endorser,  and  therefore  thej  were  not 
entitled  to  recover. 

Bearing  in  mind  the  circumstances  uhder  which  this  bill  was  dit- 
counted  at  the  Central  Bank,  it  will  also  be  remembered  that  the  acti«a 
upon  it  was  brought  by  the  Central  Bank  against  the  Merchants^  Bank 
of  Macon  ;  who  had  by  endorsement  negotiated  it  to  the  plaintiff.    1: 
is  contended  by  counsel  for  the  defendant  in  error  that,  by  the  chanei 
of  the  Central  Bank,  demand  and  notice  was  not  necessary ;  and  in  thi> 
opinion  of  the  learned  counsel,  this  court  coincides.     The  20th  sectimt 
of  the  charter  of  the  Central  Bank  declares :  '^  The  directors  of  sai^ 
bank  shall  not  require  town  endorsers  upon  any  note  or  obligation  madi 
payable  at  said  bank,  when  the  country  endorsers  are  deemed  amply 
responsible  to  secure  the  payment  of  the  same,  and  no  notice  orprotes: 
shall  be  necessary  to  charge  any  endorser,  nor  shall  any  charge  be  mzdt 
by  any  notary  public,  for  noting  for  nonpayment,  or  protesting  any  nott 
due   at  said  bank." — Prin.   IHg,  74.     This  section,  by  its  terms,  i^* 
claimed,  and  we  think  rightly,  to  apply  only  to  notes  and  obIigatioB> 
made  payable  at  the  Central  Bank.     Section  26th  of  the  charter  prc^ 
vides,  that  in  '^  all  suits  commenced  by  said  corporation  upon  any  noti . 
bill,  bond  or  obligation,  upon  which  there  shall  be  any  endorser  or  en- 
dorsers, the  maker  or  makers,  together  with  the  endorser  or  endors^^ 
or  their  representatives,  may  be  embraced  and  sued  in^the  same  acdoa. 
and  no  proof  of  notice,  demand,  or  protest,  shall  be  required   on  aB;> 
trial,  to  authorize  a  recovery."    These  sections  repeal  the  /cur-ver- 
chant  J  requiring  demand  and  notice  to  charge  endorsers,  in  all  the  ca^ie^ 
contemplated  by  them.     This  is  so,  or  language  has  no  meaning.     Thf 
Central  Bank  is  founded  on  the  public  funds  ^  it  is  the  financial  ages* 
of  the  State ;  and  with  a  view  to  the  greater  security  of  those  fim<ib. 
and  to  the  greater  facility  of  collecting  the  debts  due  it,  and  the  con5£- 
quent  increased  efficiency  of  the  institution  as  a  fiscal  agent,  these  pre^ 
liminavy  steps  to  charge  endorsers  were  dispensed  with.     One  of  tht 
objects  of  the  organization  of  the  Central  Bank,  was  relief  to  tlie  peo- 
ple by  accommodation  loans;  in  consideration  of  which,  it  was  no  dJouV 
thought  but  reasonable  to  withhold  the  right  to'  notice  which  tbe  law 
firave  to  endorsers.     Be  these  things  as  they  may,  it  was  elesadjj 
of  the  State,  in  organizing  a  banking  iustitution  upon 
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fiinds,  to  prescribe  the  conditions  upon  which  the  public  should  deal 
with  that  institution.    Those  conditions  are  embodied  in  the  charter,  and 
are  made  known  to  the  world.     Without  feeling  under  obligation  to 
give  a  good  reason  for  all  the  laws  of  the  State,  we  do  feel  it  to  be  the 
paramount  duty  of  this  court  to  enforce  them,  if  they  are  constitu- 
tional.    Now,  whosoever  takes  the  privileges  of  this  institution,  takes 
them  cum  onere  ;  and  one  of  the  burdens  which  he  assumes  is,  to  give  an 
endorser  or  endorsers,  who  shall  be  liable  without  notice.     Nor  is  it  in- 
cumbent upon  us  to  demonstrate  the  convenience  of  the  law,  wten  there 
is  no  doubt  in  our  minds  as  to  what  the  law  is ;  it  is  sufficient  for  ub  to 
say,  "  Ita  lex  scripta  estV     We  do  not  deny  that  arguments  "  ah  incon^ 
venienli  "  are  legitimate  aids  to  construction,  in  cases  where  the  mean- 
ing and  intent  of  the  law  is  doubtful,  and  where  other  approved  rules  of 
construction  have  failed  sufficiently  to  elucidate  it.     In  the  present  case, 
we  cannot  say  that  we  have  a  reasonable  doubt  about  the  meaning  of 
the  two  sections  under  review.     The  limitation  in  the  20th  section, 
which  confines  its  operation  to  notes  or  obligations  made  payable  at  the 
,  Central  Bank,  is  not  found  in  the  26th.     That  enacts,  that  in  all  suite, 
commenced  by  the  corporation  upon  any  note,  bill,  bond,  or  obligft- 
tion,  the   maker  may  be  joined  in  the  action  with  the  endorser  or 
endorsers,  or  their  representatives ;  and  it  farther  declares,  that  no  proof 
of  demand,  notice  or  protest  shall  bo  required  in  any  trial  to  authorice 
a  recovery.     Now  this  was  a  trial  of  an  action  an  a  bill ;  upon  which, 
the  charter  declares,  no  proof  of  notice,  demand  or  protest  shall  be 
necessary  to  authorize  a  recovery.     In  the  teeth  of  this  very  plain  pro- 
vision, the  plaintiff  in  error  contends  that  proof  of  demand  and  notice 
was  necessary  to  authorize  a  recovery.     The  counsel  for  the  plaintiff  in 
error,  in  his  able  argument,  insisted  that  the  26th  section  applied  only 
to  cases  where  the  maker  and  endorsers  are  sued  in  the  same  action ; 
that  is,  inasmuch  as  the  section  permits  a  joinder  of  these  parties  in  the 
first  division,  therefore,  the  distinct  enactment  in  the  second  division 
is  limited  in  its  application  to  trials  where  there  is  such  joinder.     We 
tfaiink  this  is  a  nan  sequituty  and  that  the  latter  division  is  as  general  as  it 
would  be  if  it  stood  alone  in  the  charter. 

"J^here  is  in  fact  no  necessary  connection  between  the  two  divisions. 
The  language  used  is,  no  proof  of  demand,  notice  or  protest  should  be 
necessary  in  any  trials  neither  on  a  trial  of  a  joint  action  or  any  other. 
All  trials,  and  therefore  this,  are  embraced  in  the  general  langtiage  of 
the  act. 

By  the  25th  section,  the  amount  of  loans  to  any  one  person,  or  body 
corporate,  or  society,  or  collection  of  persons,  is  restricted  to  $2,500. 
In  1838,  ibe  Legislature  authorized  the  bank,  for  the  purpose  of  reoiitting 
money  to  pay  the  interest  on  the  State  debt,  to  purchase  exchange  be- 
yond the  an^ount  of  $2,500,  to  which  their  loans  were  limited  by  the 
charter.     This  bill  was  discounted  under  the  act  of  1838.     It  is  con- 
tended, then,  farther  by  the  counsel  for  the  plaintiff  in  error,  that  this  debt 
vras  not  contracted  under  the  charter ;  but  being  contracted  onder  a  law 
of  the  Legislature,  the  general  law  as  to  notice,  and  not  the  charier,  gov- 
ertkB  the  contract,  and,  if  so,  the  notice  was  necessary.     The  law  of  IW"" 
isi  a  repeal  of  the  charter,  so  far  as  it  limits  the  amount  authorized  to 
loaned  to  any  one  person,  and  permits  the  bank  to  purchase  exehatr'' 
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sums  greater  than  $2,500.     To  this  extent  it  repeals  the  charter,  and  &« 
farther.     It  does  not  repeal  that  provision  of  the  charter  which  dispenses 
with  proof  of  demand,  and  notice  and  protest.      Nor  is  the  act  of  183S  xi 
conflict  with  that  provision ;  if  it  were,  it  would  be  repealed  by  implica- 
tion.    It  is  said  that  this  bill  is  not  made  payable  at  the'  Central  Bank, 
and  therefore  is  not  subject  to  the  provision  of  the  charter  dispensing  iKith 
demand  and  notice.  The  answer  to  this  idea  is,  that  the  26th  section  ap- 
plies to  all  bills,  bonds  and  notes  and  obligations,  whether  payable  at  ik 
bankoraot.  Again :  it  is  contended  that,  inasmuch  as  this  bill  is^  not  pav- 
able  at  the  Central  Bank,  the  endorser  could  have  no  means  of  knowiri^ 
that  it  would  be  discounted  there  ;  but  must  needs  infer  that  it  would  U 
subject  to  the  general  laW  of  the  land,  and  there/ore  it  ought  not  to  U 
brought  within  the  provisions  of  the  charter,  as  to  demand  ^nd  notice. 
This  reasoning  amounts  to  this,  that  the  charter  itseJf  is  a  fraud  upoo  se 
endorser  so  situated,     fiut  how  can  this  be  so  ?    This  bill  is  payable  «: 
ninety  days,  and  is  drawn  upon  a  bank  in  New  York :  the  endorsemtr. 
iiras  a  voluntary  act.     It  was  liable  to  be  negotiated  at  any  bank  in  tU 
State,  and  as  well  at  the  Central  Bank  as  anywhere  else — the  charter  oi 
that  bank,  as  well  as  the  act  of  1828,  authorizing  it  to  deal  in  exchanp! 
All  the  provisions  of  that  charter  are  presumed  to  be  known  to  the  e&- 
dorser.     The  Bank  of  Hawkinsville  was  presumed  to  know  that  the  Cen- 
tral Bank  could  discount  this  bill ;  and,  if  it  did,  it  was  exempted  from  tbr 
usual  necessity  of  demand  and  notice  ;  for  the  charter,  being  a  pci  -: 
law,  is  notice  to  the  world  of  all  its  provisions.     The  endorsement  wa: 
made  therefore  at  the  risk  of  the  paper  falling  into  the  han^s  of  the  Crs- 
tral  Bank :  it  was  made  subject  to  that  form  of  liability  which  the  av 
creates  in  that  event.     It  is  quite  immaterial  what  may  have   been  \i 
expectations  or  understanding  between  the  drawer  and  endorser,  as  to  t:/ 
destination  of  this  bill,  unless  the    Central  Bank  was  a  party  to  then . 
for  in  that  event  only  would  it  be  bound  by  them.     But  the  facts  of  th^ 
case  preclude  the  application  to  it  of  the  reasoning  which  we  have  t:r 
deavored  to  silence.     This  bill  was  presented  by  the  endorser  at  tL 
board  of  the  Central  Bank  for  discount ;  it  was  discounted  for  the  beoti' 
of  the  Bank  of  Hawkinsville  ;  the  money  raised  upon  it  was  in  fact  p;:^- 
to  the  endorser.     It  (the  Bank  of  Hawkinsville)  became  voluntarily  : 
dealer  with  the  Central  Bank,  with  notice  of  the  fact  that  demand  t-- 
notice  was  not  by  her  charter  necessary  to  charge  the  endorser.     It » '- 
dorsed  the  bill  to  the  Central  Bank.     It  therefore  made  with  the  Ctctr:. 
Bank  a  contract,  into  which  that  provision  of  the  charter  which  dispe:^"^ 
.  with  notice  entered.     The  Bank  of  Hawkinsville  is  estopped.     It  canr-  - 
in  the  face  of  its  own  contract  to  the  contrary,  claim  the  benefit  of  waot  d 
notice. 

A  party  dealing  with  a  bank,  with  knowledge  of  its  usage  in  contract'- 
tion  of  the  general  commercial  law,  will  be  bound  by  the  usa&e.—^ 
Wheat.  584.  With  stronger  reason  will  a  party  be  bound  by  the  diarvr 
of  a  bank,  whose  provisions  are  in  conflict  with  the  usual  rules  of  cor.- 
mercial  law.  An  argui;nent,  ab  inconveniently  against  the  construrtioa  «' 
the  charter  for  which  we  contend,  is  drawn  from  the  power  which  5001*  ^ 
construction  would  give  to  the  Central  Bank  to  charge  an  endorser.  - 
cases  where  be  is  discharged  by  want  of  notice.  Thus,  the  holder  of  a 
endorsed  paper  fails  to  give  notice,  and  the  endorser  is  discfaai^ged  ;  t^ 
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paper  is  Iheo  transferred  to  the  Ceotral  Bank,  which,  under  its  charter, 
DoL withstanding,  collects  the  money  out  of  the  endocser.     Such  a  case 
would  not  come  within  the  26th  section ;  nol   because  it  would  not  be 
embraced  in  ils  terms,  but  because  the  rights  of  the  endorser  being  fixed 
by  the  law  regulating  fals  coulracl,  the  subsequent  ownership  of  the  paper 
by  liie  Central  Bank  could  nol  divest  those  rights.     The  Central  Bank 
would  buy  the  paper,  subject  to  the  law,  whichj  up  to  the 
becoming  the  holder,  governed  it.     She  would  become  the  tr 
a  paper  upon  which  the  endorser  is  discharged,  and  would 
more  rights  against  him  than  if  bis  name  hud  nevi^r  been  on 
she,  then,  in  such  a  case,  be  required  to  show  notice  or  be  noni 
tainty  not.     She  is  relieved  by  the  charttjr  from'the  obligati 
notice,  upon  all  trials.     But,  she  being  ibe  holder  of  a  paper 
after  due,  the  defendant  is  let   inlo   hi:* 'defence.      Thai  dtfen 
before  the  bank  became  the  owner  of  the  note  or  bill  sued 
discharged  for  want  of  notice.     We  have  no  doubt  but  that 
-would  be  triumphant ;  and  thus  the  general  law,  regulating  1 
endorsers  and   the  special  provisions  of  the  charier,  would 
Whether  this  be  considered  nn  inland  or  foreign  bill,  we  dc 
necessary  to  decide,  as  we  believe  the  bank  charier  dispensi 
tice  in  eilher  case. 

'  Nor  do  wedeem  it  necessary  to  express  any  opinion  aa  to  ' 
be  the  rule,  according  to  the  law-merchant,  upon  the  sixth  aod 
of  error,  to  wit:  that  the  protest  itself,  being  the  highest  an 
dtfnce,  the  court  erred  in  admitting  the  evidence  of  the  notary 
The  charter  is  very  explicit;  no  proof  of  demand,  notice,  oi 
necessary  in  any  trial  to  a  recovery. 

Let  the  judgment  of  the  court  below  be  affirmed. 


So.  65. — Robert  Collinb,  plaintiff  in  error,  m.  The  Centbal 
Bank  or  Geobqia  ef  al.,  defendants  in  error. 

The  I  lth«Mtionofthe  charter  of  the  Monroe  H 
to  bill'bolilerB  >  paramount  lien,  for  the  payiD' 
the  road  only  which  was  built  by  the  companj. 
Such  portioDorthe  ruad  as  was  built  by  the  contractors,  under  >  mortgage  thereon,  to 
gecurc  them  for  the  work  done,  and  materials  and  equipmenU  fuiplshed,  is  liable 
to  them,  and  their  lien  is  paramount  to  that  of  bills  or  notes;  (he  lieo  of  (he  latter 
only  attaching  upon  such  portion  a(  the  road  as  Iras  built  by  the  company. 
The  setting  »P"t  of  bank  bills,  as  a  pledge  nr  security,  by  the  said  banking  company, 
wad  not  an  issiiinit  of  such  bills  asacirculatiog  curreory,  within  ttie  meanjogaiul 
intention  of  the  charter. 

j^_  bill  was  filed  on  the  chancery  side  of  the  Superior  Conrt 
f  tbo  county  of  Bibb,  at  the  instance  of  the  Monroe  Railroad 
nd  B»i^^8  Company  agMnst  the  Roswell  Mannfaeturing  Company 
*nd  otbe")  the  creditors  of  the  former,  the  object  of  which  wafi 
T  ohta.iti  a  decree  for  the  sate  of  the  railroad  and  equipments,  and 
?.  ^[j^  rights,  franchises  and  property  therewith  connected,  and  for  a 
,-  .  jifutioa  of  the  proceeds  among  uie  creditors,  in  order  of  priority 
f  their  claims,  the  stud  railroad  oompany  having  become  hopeletuly  ir 
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solvent,  and  unable  to  complete  the  road,  or  keep  the  same  in  operation, 
or  pay  their  debts.  At  May  Term,  1845,  of  said  Superior  Court,  a 
final  decree  was  rendered  in  said  cause,  ordering  the  sale,  and  appoint- 
ing certain  commissioners  to  carry  the  same  into  effect,  and  proTidiDg 
that  the  proceeds  of  said  sale  should  be  paid  to  the  clerk  of  said  court, 
and  by  him  deposited  in  bank,  for  safe  keeping,  on  special  deposit,  and 
that  public  notice  should  be  given  to  the  creditors  of  said  company  t^ 
file  their  respective  claims,  or  a  schedule  thereof,  in  the  clerk's  office 
of  said  court.  That  the  creditors,  if  any  Controversy  should  arise  re- 
specting said  claims,  should  then  litigate  amongst  themselves,  in  respic' 
to  all  objections  which  would  or  might  have  been  available  against  ib>  m 
by  the  company,  if  said  sale  had  not  been  made,  in  relation  to  matttT^ 
of  set-off,  ^nd  whether  they  should  be  subject  to  objection  on  account 
of  the  statut#  of  limitations,  non-performance  of  contracts,  or  otV: 
causes,  embracing  the  quantum  of  consideration  paid  for  claims  j  or  at%  4 
them;  antl  also,  that  the  liens  claimed  by  the  respective  creditors  shod! 
be  then  and  there  also  investigated  and  adjudicated. 

The  sale  took  place,  and  the  sum  of  $160,525  33  brought  into  cout 
At  May  Term,  1846,  of  said  Superior  Court,  the  question  of  the  di^T^i- 
bution  of  ^id  fund  amongst  the  claimants  who  were  creditors  of  ^ii 
company  came  on  to  be  heard,  before  Judge  Floyd,  when  it  was  morv-i, 
on  the  part  of  the  defendant  in  error,  and  other  bill-holders  of  s^U 
company,  that  the  court  should  order  and  decree  that  said  fnnd  sboi: 
first  be  applied*  and  paid  out  in  satisfaction  of  said  bills,  as  harlx 
priority  over  all  other  claims,  by  virtue  of  a  statutory  lien  create" 
under  the  11th  section  of  the  charter  of  said  company,  as  folluv^: 
^^  The  rqihroad  to  be  built  by  said  company,  from  Macon  to  JFors^thy  forjr- 
ther  mth  all  revenue  arising  therefrom,  and  all  the  property ^  equipments  e^ 
effects  therewith  connected,  shall  be  pledged  and  bound  for  the  rec/esr/i^'in 
of  the  notes,  or  bills,  issued  by  or  from  said  company  ;^^  which  Hiotion  »i^ 
opposed  by  the  counsel  of  the  plaintiff  in  error,  as  mortgagee,  who  c'l- 
tended,  and  maintained,  before  the  court  below,  that  the  statute  rt-Ii  ^ 
on  by  the  counsel  for  the  bill-holders  did  not  create  a  legal  specific  li':s< 
paramount  to  all  other  liens  on  said  road.  And  they  contended  for,  si?  - 
moved  the  court  to  rule  that,  as  the  plaintiff  in  error  was,  bona  fde^  '^' 
holder  of  bonds,  certificates,  or  notes,  secured  by  mortgage  on  said  r»ul. 
and  its  appurtenanc^es,  to  secure  ^the  payment  for  work,  labor  and  m:^^ 
rials,  done  and^furnished  on  said  road,  subsequent  to  the  execution  '* 
s^d  mortgage,  and  on  the  faith  of  said  mortgage,  the  plaintiff  in  err* 
was  entitled  to  be  paid  out  of  said  fund,  in  preference  to  biU-holdt  -^ 
In  behalf  of  the  plaintiff  in  error,  it  was  then  shown  to  the  court,  tl*'- 
in  1842  the  said  company  became  entirely  unable  tp  proceed  with  tb.:.' 
work,  and  which  was  then  in  a  very  unfinished  and  ruinous  condiri  *r- 
even  below  the  city  of  Griffin.  In  this  situation,  on  the  second  day  ■- 
August,  1842,  the  company  entered  into  a  contract  with  the  plaintif  i^ 
error,  and  others,  his  associates,  for  certain  work,  and  materials,  i-* 
agreed  upon  in  said  contract,  the  company  agreeing  to  sectu'e  tho  pay- 
ment for  said  work  and  materials,  by  a  lien,  or  mortgage,  on  the  re*aJ 
and  property  of  the  company.  Under  this  contract,  a  large  amoant  •• 
work  was  done,  and  liiaterials  furnished,  on  said  road.     Amongst  oc&ir 

ngs,  about  1,200  tons  of  railroad  iron,  with  cars,  car-wheels^  enffiPf'* 
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teDdcrs,tools,&c.,to  the  amoiiDt,bjeogineeT'Beatimftte,  of  $154,146  86; 
besides  which, said  contractors  furnished  timber,  &nd  built  about  thirty- 
six  miles  of  superstructure,  and  aevcraj  miles  of  grading,  leaving  only 
fourniilcs  to  be  done  to  complete  their  contract,  which  would  have  been 
done  but  for  hindrance  by  the  company. 

The  mortgage  olausu  of  the  agreement  of  the  second  of  Augual 
was  in  the  following  words,  viz. :  "  It  is  further  agreed  by  the 
hereto,"  (the  Monroe  Railroad  and  Banking  Company,  on  the  oi 
and  John  D.  Gray  &  Co.,  D.  McDougald,  A.  B.  Davis,  Robert  ( 
and  Elam  Alexander,  of  the  second  part,)  "  that  the  whole  of  th 
roe  Railroad,  to  the  point  of  junction  with  the  Western  and  i 
Railroad,  and  all  and  every  part  thereof,  implements  of  eve 
therewith  connected,  or  to  be  connected,  and  all  real  estate  to  tl 
apportatning,  and  all  other  effects  to  the  same  appertaining,  shall 
is  hereby  conveyed  and'vcsted  in  the  said  parties  of  the  secon 
(the  plaintiff  in  error,  and  associates,)  in  full  title  and  estate,  i 
the  dues  and  payments  to  which  they  shall  become  entitled  urn 
contract  shall  have  been  fully  met  &nd  satisfied.  Pioeided.,  hi 
that  the  management,  superintendence,  and  keeping  up  of  sai 
and  the  use  of  the  property,  Sec,  herein  named  and  conveyed, 
all  transportation  thereon,  shall  continue  to  be  conducted  by  t 
Monroe  Railroad  and  Blinking  Company,  their  officers  and  agen 
It  appeared  that  the  plaintiff  in  error,  and  his  associates,  per 
their  part  of  the  contract,  except  the  completion  of  fonr  miles 
road,  which  they  were  prevented  from  doing  bj  the  company. 

After  argument  in  the  court  below,  the  presiding  judge  rnl( 
decided,  that  the  lien  created  by  the  bills  of  said  company,  un 
na,\A  lltb  section  of  the  charter,  was  paramount  to,  and  overr 
liens,  and  that  said  motion  of  the  bill-holders  should  be  g: 
and  overruled  the  motion  oftheplaintiff  in  error,  and  adjudged  and  deter- 
mined that  the  said  fond  should  be  paid  out,  in  the  following  order: 

CuBia  legally  incurrL;d  in  obtaining  the  decree,  and  making  the  sale 
under  it. 

Attorneys'  fees,  for  bringing  the  money  inlo  court. 
The  taxes  of  ihe  com|>any  due  the  Stale  of  Georgia. 
Then  bank  dills,  each  bill  to  take  in  proportion  to  the  value  received 
{jy  the  bank  for  it,  at  ils  emission  by  the  bank.     Judgments  founded  on 
hank  bills,  to  take  paripruiu  with  bank  bills,  and  undt-r  the  same  terms. 

Next  ia  order,  judgments  founded  on  contracts,  other  than  bank  bills 
and  mortgages,  according  to  the  respective  dates  of  each  ;  judgments  for 
i-i-rht  of  way  Included  as  Judgments.  All  other  claims,  not  reduced  to 
iudgments,  dot  secured  by  special  lien,  placed  on  the  same  footing  ;  and 
apnoiottrd  certain  auditors  to  hear  and  audit  the  claims  submitted,  and  to 
jYjakc  report  thereof,  &c. 

Whereupon  the  counsel  for  the  plaintiff  in  error,  as  mortgagee  under 
the    contract  aforesaid,  excepted  upon  the  following  grounds: 

1st.  Because  the  court  below  ruled  and  decided  that  the  clause  in  the 
chAVteroi  said  Monroe  Railroad  and  Banking  Company,  declaring  that 
said  roadshouldbe  "  pledged  and  bound  for  the  redemption  of  the  bills  or 
notes  of  said  company,"  created  a  specific  and  paramount  li^gal  lien,  on 
said  road,  oV^r  all  other  liens. 

;2d.   Because  the  court  belov  decided,  that  the  directors  of  laid  curr 
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pany  could  not  make  a  mortgage  or  traos&r  of  said  property,  (road  and 
fixtures,)  BO  as  to  exclude  the  statutory  lien  of  bill-holders. 

3d.  Because  the  court  below  decided,  that  the  bilb  of  said  company 

had  a  specific  lien  oa  the  whole  money  arising  from  the  sale  of  said  road, 

wheD  the  statute  creating  said  pretended  lieu  ia  &vor  of  bill-holdeis,  only 

a  part  of  said  road,  to  wit :  that  part  of  said  road  extuidii^ 

to  Forsyth. 

ise  the  court  below  decided,  that  the  work  and  labor  done 
and  materials  and  iron  furnished  and  put  on  said  road  bv 
rs  to  whom  said  mortgage  was  given: — which  said  work  w*» 
lerials  furnished  after  the  insolveocy  of  siiid  railroad  tti 
pany — was  liable  and  subject  to  the  payment  of  the  bills  vi 
f  in  preference  to  said  mortgage  or  debt  for  said  work  ilq 

ise  the  court  below  decided,  that  the  bank-bills  should  each 

)rtion  to  the  value  received  by  the  bank  for  it,  at  its  emis^lcs 

whereas  the  original  decree  fixed  the  quanlam  of  considn- 

r  the  bills  by  the  claimants,  as  the  amount  to  be  received. 

9,  in  an  adjourned  term  of  the  court  below,  the  plaintifi*  m 

,  that  at  the  same  time  the  mortgage  contract  aforesaid,  wu 

company  with  himself  and  his  co -cod tractors,  it  was  aU'> 

the  sum  of  $300,000,  of  the  bills  of  said  baoking  coil- 

be  set  apart  and  placed  iu  the  bands  of  a  third  party,  to  ^ 

;r  security  to  said  contractors,  and  to  be  delivered   to  lb'  n 

that  it  should  be  decided  by  the  judicial  power  of  th«  Su!^ , 

I  of  said  bank  had  any  preference  or  priority  over  other 

rtue  of  the  said  Ilth  section  of  the  charter  of  said  coMpiDT: 

dance  with  said  agreement,  said  bank-bills,  to  the  extent  •< 

>00  were  set  apart  and  held  for  that  purpose. 

tterslood  until  the  term  aforesaid  of  the  court  beloiv,  wbecd^ 

presidingjudge  ruled  as  aforesaid,  that  bills  of  said  bank  had  preference  an^ 

priority  over  the  mortgage  claim  against  said  company.      Whereupoo  tb- 

said  plaintifr  in  error  caused  the  very  same  bank-bills  which  had  berc  ^' 

set  apart  as  aforesaid  for  that  purpose,  to  be  brought  forward  and  delivered 

to  tike  auditors,  and  required  that  the  amount  of  his  said  claim  sbouM^ 

audited  from  the  bills,  according  to  said  contract  with  the  company;  b'ii 

the  auditors  declined  to  do  so,  and  the  court  below  de.-ided,  that  si:J 

bills  could  not  be  considered  as  bills  issued  by  the  said  company,  vi 

therefore  they  could  not  be  admitted  to  receive,  from  the  fund,  ajiy  ^ 

rata  or  other  share  with  other  bank-bills.      That,  as  to  said  claim  ^  t^' 

plaintiff  in  error,  to  be  allowed  to  claim,  and  take  out  of  said  fund  as  ' 

bill-holder,  by  virtue  of  the  hills  set  apart  by  said  bank,  as  a  collatrfj' 

security,  to  secure  said  plaintiff  in  error,  and  others  for  work  done  kliI 

materials  furnished  on  said  road,  the  same  was  invalid,  by  reason  it^' 

said  bills,  in  the  opinion  of  the  court  below,  had  never  been  legally  isKOf^ 

by  said  bank.     To  ^hich  decision  and  judgment  of  the  court  below,  ihe 

plaintiff  in  error  excepted. 

Because  the  court  below  erred  in  deciding,  that  the  said  bills,  set  apoi^ 

as  collateral  security,  to  secure  the  plainliiF  in  error  and  his  <o-coolTa<rt- 

ors  for  the  work  and  labor  done,  and  materials  found  ani  furnished,  >^ 

'd  road,  bad  not  been  legally  issued  by  said  bank,  and  iberefaie  coa'J 

claim  any  of  said  fund-  t^ 
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S.  T.  Bailey,  for  the  plaintiff  ia  error. 

The  subject  of  cootroversy  that  ■jave  rise  to  this  writ  of  error,  is  ifae 
distribution  of  a  fund  arising  from  the  sale  of  the  I^onroe  Railroad  ftud 
its  elfticia,  by  virtue  of  a  decree  in  equity,  at  the  suit  of  the  Monroe  Rail- 
road and  Bunking  Company,  against  the  Hoswell  Manufactitring  C 
and  others  ;  which  latter  comgiany,  seeking  (o  subject  siaid  road 
and  sale  at  law,  by  virtue  ol  fieri  faciie,  was  enjoined  by  said  si 
grounds  set  forth  tn  the  hill,  and  which  bill  finally  took  such  sha; 
pray  for  and  obtain  a  decree  for  said  sale. 

After  the  money  was  brought  into  court,  the  claimanla  for  sa 
OS  creditors  of  the  Monroe  Railroad  and  Banking  Company,  brou 
fore  the  court  their  claims ;  among  such  claimants  was  the  presei 
tifi  in  error,  claimiog  to  have  created  nearly  the  whole  of  said  i 
his  labor  and  materials,  found  and  furnished,  and  the  sale  of  whi 
duced  the  greater  part  of  the  fund  in  controversy;  and  having  beej 
away  empty,  he  has  appealed  lo  this  tribunal,  feeling  assured 
can  maintain  successfully,  in  all  Christian  lands,  "that  the  laborer 
thy  of  bis  hire." 

To  come  to  a  correct  conclusion  upon  the  questions  raised  by 
of  exceptions,  it  will  l>e  uecesxary,  in  the  outset,  lo  understand 
the  powera  and  character  of  the  Monroe  Railroad  and  Banking  Cc 
(he  title  by  which  they  held  property,  and  die  character  of  the  fu 
duced  by  the  sale  of  their  road. 

'    By  the  act  of  1833,  a  connpany,  by  the  name  of  "  The  Monn 
road,"  were  chartered  to  construct  a  road  from  Macon  lo  Forsytl: 
empowered  to  purchase,  accept,  hold  and  sell,  and  convey  real  c 
sonal  estate,  and  make  all   contracts  usual  with  corporations,  & 
the  officers  ^u^orized  by  this  act,  are  a  president  and  eight  diri-<jiui9. 
They  were  empowered  to  "purchase  the  right  of  way'l  for  their  road ;  they 
were  authorized  to  farm  out  or  rent  to  any  individual  the  use  or  franchise 
of  their  road.     The  shares  of  their  stock  are  made  assignable.     These 
provisions  are  important  to  be  kept  in  view. 

Id  1836  an  act  was  passed,  called  aK  act  M  amend,  enlarge,  extend 
and  alter,  and  add  to  the  act  of  1833.  But,  iostead  of  amending,  the 
act  creates  an  entirely  new  company,  called  "  The  Monroe  Railroad 
And  Banking  Company,"  which,  by  said  corporate  name,  shall  be  capable 
IB  law  of  oontraoting  and  being  ooatracted  with,  of  suing  and  being 
sued,  &c.  The  old  eompany  ia  expressly  ftmslgamsted  and  incorpo- 
rated into  this  new  company ,m  a  constituent  part  thereof— its  rights  and 
liabili ties  are  expressly  transferred  to  the  newcompany ;  all  this  is,  both 
in  law  and  logic,  a  new  croation,  not  the  amendment  of  an  old.  What 
lawyer  ever  imagined  it  necessary  to  reconfer  the  right  to  sue  and  be 
tjued,  fco.,  on  a  corporation  at  each  amendment  of  its  charter,  or  that 
there  must  be  a  solemn  aasignmeRt  of  the  rights,  liabilitiee  and  proper- 
ty of  the  corporate  body  in  ite  old  dress,  to  the  same  body  in  its  amend- 
ed dress  ?  But  ^1  know  that  this  is  necessary  where  a  new  corpora- 
tion supersedes  the  old.  This  new  charter  creates  a  stock  of  $600,000, 
and  directs  one  half  to  be  appropriated  to  the  road,  and  the  other  half 
Co  constitute  Ac  capital  stock  for  hanking  purposes. 

i<'or  this  new  company  there  Are  to  be  a  president  and  six  directon, 
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and  for  the  ^'  banking  dopartment"  (so  the  act  calls  it)  tl^ere  are  to  be 
a  cashier  and  other  officers.  And  it  is  reiterated,  that  one  half  the  cap- 
ital paid  in  shall  be  faithfully  set  apart  and  applied  to  the  building  the 
road.  The  eleventh  section  of  the  act  on  which  the  court  below  pre* 
dicated  its  decision,  is  in  these  words :  ^^  The  railroad  to  be  built  by  said 
company,  from  Macon  to  Forsyth,  together  with  all  the  revenue  arising 
therefrom,  and  all  the  property,  equipments  and  effects  therewith  eon- 
nected,  shall  be  pledged  and  bound  for  the  redemption  of  the  notes  cr 
bills,  issued  by  or  from  said  company  ;  and  for  the  redemption  of  the 
same,  the  private  property  and  individual  persons  of  the  stockholder* 
shall  likewise  be  pledged  and  bound  in  proportion  to  the  oumber  of 
shares  held  by  each|  in  the  same  manner  as  in  commercial  cascB  or  ac- 
tions of  debt." 

The  act  further  provides,  that  the  company  may  increase  their  stock, 
60  as  to  extend  the  road  to  the  State  road  in  De  Kalb,  and  also  that  the 
State  may  subscribe  for  one-fourth  part  of  the  stock  in  the  extension. 
The  22d  section  declares  that  ^^  the  several  laws  forming  the  charter  of 
the  Monroe  Railroad  and  Banking  Company  shall  be  in  force  and  appli- 
cable to  the  road  extended  beyond  Forsyth,  in  respect  to  banking  prin- 
leges,  and  in  all  other  respects,  in  the  same  manner  as  they  are  in  force 
and  applicable  as  to  the  road  from  Forsyth  to  Macon."  It  will  be  re- 
marked that,  in  this  new  charter,  nothing  is  said  about  the  company^ 
accepting,  holding,  buying  and  selling,  real  and  personal  property,  as  b 
the  old  charter,  nor  about  renting  and  farming  out  the  road.  By  i^ 
23d  section  it  is  declared  that  the  old  charter  shall  be  and  continue  is 
force  in  respect*  to  the  new  charter,  so  far  as  it  does  not  conflict  there- 
with. It  is  by  this  latter  section  that  the  new  company  have  the  pow^ 
to  hold,  buy  and  sell  property  and  farm  out  their  road. 

We  maintain  that  the  company  created  by  the  act  of  1836,  AallrJ 
the  Monroe  Railroad  and  Banking  Company,  is  a  company  romposoil 
of  two  distinct  corporations,  one  for  railroad  purposes,  the  otl^er  for 
banking — not  only  are  their  duties  kept  distinct  in  the  act,  but  the  €i- 
ficers,  as  a  body,  are  distinct ;  and  the  act  expressly  provides  that  the 
stock  of  each  shall  \}e  kept  distinct  and  separate.  Such  double  corpo- 
rations are  well  known  and  recognized  in  law. — Angell  and  Ame$  on  Cwp 
52,  57 ;  1  Pickering^a  Reporia  297,  305 ;  6  ib,  427  ;  1  Sumner  JR.  47  ; 
14  Maa$,  58. 

In  this  view  of  the  case,  we  clearly  perceive  the  meaning  and  the  res- 
son  of  that  somewhat  singular  expression  in  the  11th  section  of  the 
new  charter,  that  the  railroad,  with  all  its  revenue,  and  all  its  prop- 
erty, shall  be  pledged  and  bound  for  the  redemption  of  the  notes  or 
bills  of  the  company.  « 

Without  that  provision,  the  road  would  not  have  been  liable  for  the 
debts  of  the  bank,  as  a  joint  fund.  The  act  itself  had  expreastj  made 
it  a  separate  fund,  so  that  without  this  exception  in  favor  of  notes  aad 
bills,  the  debts  and  liabilities  of  the  road  proper  would  hare  beea  en- 
titled to  preference,  and  would  have  to  be  paid  before  the  debts  of  thr 
bank  could  touch  a  dollar.  This  is  the  law  governing  the  distributioa  «f 
joint  funds land  separate  funds^it  is  the  law  of  copartnerships ;  and  vr 
shall  show  that  this  company  was  essentially  and  purely  a  oopartnerthip 

*   "   a  delusion  to  eall  it  a  corporation.    Corporations  are  *         ' 

\ 
\ 
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obsolete  in  this  country — the  narae  is  retained  without  the  substance — 
courts  look  beyond  the  name  to  the  Hubstance. 

But  now  the  holders  of  the  bills  of  the  bank  attempt  to  so  construe 
this  provision  of  tlie  charter,  (intended  only  as  a  favor  to  place  tbetn  un 
an  cquil  footing  with  the  debts  of  the  ruail,)  as  to  give  them  a  prior 
right  to  take  the  wholq  fund  instead  of  a  part.     Bat  let  us  see  into 
vhat   absurdity    it   will  lead  to  construe    this    eipcessif 
pledged  and  bound,"  to  create  a  lien  in  favor  of  bill-hoidc 
kept  in  view  that  the  act  does  not  declare  that  notes  or  hi 
priority,  or  take  prccadence  over  other  debts,  aa  is  the  ca; 
giving  the  crown,  in  England,  and  the  government  here 
payment. 

The  bill-holders,  and  the  court  below,  were,  therefore, 
strue  the  words  quoted  from  the  charter,  as  giving  a  spec 
legal  lien,  overriding  all  other  claims,  contracts,  or  trai 
course,  over  mortgages. 

Now,  does  not  every  lawyer  at  once  perceive  two  it 
difficulties  in  this  construction  ? 

First,  that  it  runs  counter  to  the  charter,  which  declare 
ny  may  buy  and  sell  real  and  personal  estate.  If  this 
they  could  not  make  a  clear  title. 

Secondly,  such  a  construction  is  suicidal ;  for  the  road 
be  built,  nor  Bustain'ed  after  being  built.     Who  would 
from    which  he  could  not    even  hope    to   derive  any  p 
would  '!  rent  or  farm  out"  such  a  road  ?     For  it  is  to  be  i 
the  "  revenoe,"  as  well  as  all  the  property,  is  "  pledged  ai 
that  it  must  bo  carefully  kept,  like  the  capital  stock  of  a  b 
ed ;  or  if  it  ia  used,  (either  revenue  or  property,}  it  can  b 
to  whosesoever  hands  it  may  pass,  and  theyoannot  plead  t 
without  notice,  for  all  are  bound  to  notice  a  public  law;  in  short,  the 
road  and  its  revenue  must  bo  looked  upon  as  bank  capital  ;  that  is,  in 
plain  words,  the  construction  and  doctrine  of  the  bill'holderB,  notwith- 
standing  the  charter  has  carefully  declared,  that  even  the  stock  of  the 
two  institutions  shall  be  kept  distinct. 

But  again  :  if  a  lien,  it  is  a  mortage  ;  and  if  a  mortgage,  then,  when  _ 
does  it  attach  ?  at  the  data  or  the  issue  of  the  bill .'  In  whose  favor 
docs  it  attach  .'  in  his  who  first  took  the  bill,  or  in  his  last  in  possession  ? 
If  the  bank  takes  up  the  bill,  does  the  lien  cease  until  a  reissue,  and 
thcQ  does  it  again  attach  ?  and  from  what  time,  the  date  or  the  reissue  ? 
and  if  the  Utter,  how  are  you  to  prove  the  time  of  the  reissue  ? 

Again :  if  a  lien,  it  should  have  been  a  matter  of  record.  Our  statute 
requires  Mortgages  to  be  recorded,  and  the  general  doctrine  of  lien,  by 
all  laws  of  civilized  countries,  is,  that  notice  most  te  brought  home  to 
third  persons,  to  affect  them.  It  is  no  reply  to  say  that  the  statute  gave 
notice.  Being  a  public  law,  the  statute,  aTf/uminii  gralia,  says,  that 
there  may  be  a  lien,  provided  there  are  any  bills  or  notes  of  uto  bank 
to  redeem  ;  this  is  all  the  notice  it  gives.  The  material  notice  required  ' 
is  the  note  or  bill  when  issued,  its  amount,  datej  &c .  ;  for  that  the  stat- 
ute provides  no  record  nor  notice. 

Agun  :  if  therfe  bills  are  mortgages,  they  are  void  for  not  being  r' 
corded.  And  how  are  they  to  hi  foreclosed  .'  If  not  mortgages,  wt> 
are  they .'    Are  they  snch  Uena,  that,  like  judgments,  they  can  be  le 
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OD  the  property  pledged,  without  a  verdict  or  judgmeDt  npon  tben : 
So  they  Hcom  to  be  treated  by  the  «ourt  below,  when  it  adjudges  t)ii(  it 
will  make  no  inquiry  aa  to  the  genuineness  or  btma  fdtt  of  the  bills  pre- 
sented.    But  1  trust  this  court  will  deem  them  only  pronunory  Dolf! 
in  Caihberd  tt  at.  vs.  Ally.  Gen.,  (6  Friee  fl.  41 1  ;  2  Bag.  ]Jkk.R. 
Cmd.  523,)  it  was  ruled  that  eren  a,  crown  debt  would  not  Uke  prete- 
dcnce  of  an  equitable  mortgafce,  nnlesa  it  was  matter  of  record  mviva 
.  Powell  says  that  liens  and  charges,  even  on  equitable  ptnp- 
Id  be  registered.— 2  PowfiU  on  Mori.  622  ;  1  Edat  R.  327. 
sn  the  parties,  a  mortgage  is  binding  wilhoat  being  recorded, 
icra  having  notice,  yet  it  is  well  settled  tbst  a  mortage  id- 
secure  other  debts  not  mentioned  in  the  mortgage,  t»mii< 
!dence    against  other  liens  or  parcbasers,  without  nolarc  '^' 
I,  although  the  mortgage  ia  duly  recorded.     .If  these  bills  u<  , 
,  where  is  the  notice  to  the  world,  bo  as  to  guard  against  pi'- 
y  of  the  property  of  the  road,  or  any  of  ita  revenue  ?    1' '' 
1  to  know  that  bills  are  in  circulation — they  may  be  spurion'. 
ay  he  taken  up  by  the  bank, 
we  may  admit,  for  sake  of  argument,  the  bills  to  hste* 
lien  upon  the  road  between  Maeon  and  Forayth,  or  thtl  i>-'' 
le  company  before  the  new  charter.  What  lien  cHitheyli"''' 
part  of  the  road  above  Forsyth  ?     This  was  not  built  it  tk 
c  new  charter — most  of  it  never  vested  in  the  eompao;:  it" 
,  by  our  mortgage,  made  and  ^recorded  before  the  Kwd  "' 
ed  in  us  soaoon  asmade,  to  be  divested  when  paid  for.    f^' 
nas  all  that  the  company  ever  had,  and  that,  by  the  cbinei. 
■xprcssly  empowered  to  farm  out.     No  one  will  contend  lb" 
1  be  any  legal  lien  upon  a  franchise — that  being  but  »n  t"* 
sovereignty,  it  cannot  become  an  article  of  trade,  commtrW' 
transfer  or  sale,  only  as  the  grant  authorises. 

When  it  leaves  the  depository  appointed  by  the  sovereign  powrr." 
must  return  back  to  the  sovereign  who  gave  it.  Like  the  soul  of  nim 
when  it  ceases  to  animate  the  body  of  its  first  earthly  home,  it  cannot  itr 
grate  to  another, biitmust  return  whence  it  came.  Supposeacafieofdi:!' 
, occurrence:  an  insolvent  individual,  gainst  whom  there  are  ]ndgmrDl^ 
desires  a  piece  of  land,  for  which  ho  has  made  a  verbal  contract,  n' 
says  to  his  neighbor,  in  writing,  pay  for  that  land,  and  use  it  until  1  tt- 
pay  the  money,  and  then  it'shijl  be  mine — would  the  judgment  LeD'>'' 
tach  ?  Or,  suppose  the  insolvent  has  the  grant  of  right  to  ni»t'' ' 
bridge  across  a  river :  he  employs  a  builder,  and  conveys  to  him  li^f 
right  to  hold  the  bridge  when  built  until  paid  for — could  the  judgnf"'^^ 
attach  }  Clearly  not,  for  two  reasons  ;  first,  because  the  bridge,  udit- 
tinguisbed  from  the  franchise,  is  in  the  builder — the  materiak  neveil'- 
longed  to  the  grantee  of  the  franchise,  neitJier  did  the  labor  besto'^') 
Secondly,  if  it  were  in  the  insolvent,  it  is  so  connected  with  tbefru- 
chise  that  no  legal  lien  could  attach  to  it — it  could  only  be  reu^'^1. 
equity  ;  and  yet  a  judgment  is  as  much  a  statutory  lien  as  the  bilu  '^ 
the  bank  in  this  case,  even  admitting,  as  contended  on  the  other  >)'''' 
that  they  are  liens  at  all.  It  has  been  adjudicated  that  a  turnpike  ri"' 
ia  not  subject  to  levy  and  sale. — Angell  and  Atnea,  460',  461 ;  13  Saf 
and  Raiele,  210  ;  17  Mais.  R.  243.  It  has  been  held  in  aU  the  eiwift 
"a  my  knowledge  extends,  except  in  North  Cwolina,  tl 
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road  is  not  subject  to  levy  and  sale.  Fn  tKe  Supreme  Court  of  North 
Carolina,  it  was  held  that  they  were  subject  to  levy  and  sale — not  the 
franchise,  but  the  land  over  which  the  road  ran.  With  the  highest  re- 
spect for  that  court,  I  must  think  they  give  no  very  good  reason  for  their 
dccisioh.  It  is  true,  as  they  say,  the  ^rkmen  who  made  the  road 
ought  to  be  paid  ;  yet  is  that  a  reason  that  the  rules  of.  law  should  be  vi- 
olated ?  If  the  workmen  neglected  to  secure  themselves  by  mortgage,  I 
humbly  conceive  their  remedy  was  in  equity. 

Certain  it  is,  that  there  is  no  title  to  the  land  over  which  the  road 
runs,  in  the  company,  disconnected  with  the  franchise.  The  moment  it 
is  sold  from  the  corporation,  it  reverts  to  the  grantor  ;  the  company  had 
nothing  but  the  "  right  of  way."  So  that  the  plaintiff  in  execution,  or 
rather  the  purchaser  under  the  sheriflPs  sale,  gains  nothing  by  the  sale, 
only  the  gratiQcation,  if  it  is  one,  of  depriving  the  corporation  of  the 
right  of  way,  and  restoring  the  land  to  the  original  owner. 

But  the  most  insurmountable  ot/jection  to  such  sale  is,  that,  by  universal 
consent  of  all  courts,  English  and  Americai^,  and  even  in  North  Carolina, 
these  railroads  are  public  highways ;  and  if  so,  the  North  Carolina  decision 
cannot  be  supported  upon  any  principle  of  law  or  usage.  If,  then, 
this  road  was  not  subject  to  levy  and  sale  at  law,  it  was  equitable  prop- 
erty, to  be  reached  only  in  equity.  Such  property  is  subject  to  mort- 
gage, and  no  doubt  the  Legislature  might  have  created  a  mortgage 
lien  upon  it,  by  declaring  that  the  bills  of  the  bank  should  be  a  prior 
lien  upon  the  road  and  its  revenues,  to  commence  from  their  dates  re- 
spectively, or  from  the  time  of  registration,  or  from  the  commencement 
of  a  suit ;  but  it  is  absurd  to  suppose  that  any  Legislature  could  intend 
to  give  a  lien,  that  should  not  only  attach  without  any  record  or  notice, 
but  should  act  retroactively,  so  as  to  cover  the  whole  property,  and  its 
revenue,  ab  initio^  divesting  all  prior  liens,  and  annulling  all  transfers 
and  conveyances :  such  a  construction,  as  we  have  before  remarked, 
would  be  in  effect  to  annul  the  charter. 

Then,  if  this  was  equitable  property,  that  could  be  reached  by  the 
creditors  only  in  equity,  and  if,  as  we  contend,  the  Legislature  intended 
only  to  subject  it  to  the  payment  of  the  "  bills  or  notes"  of  the  bank, 
equally  with  the  debts  of  the  road,  in  case  of  insolvency  as  a  joint  fund, 
then  the  next  inquiry  is,  when  does  the  lien  of  the  bills  commence,  so 
as  to  prevent  assignments  of  the  property,  and  take  precedence  of 
younger  liens  ?  It  is  well  settled  that  no  general  lien  in  favor  of  credit- 
ors attaches  upon  equitable  property  until  the  filing  of  a  bill. — 1  Pauje^s 
R.  637 ;  9  Cowen's  R.  722 ;  3  Atk.  R.  357  ;  5  /.  Ck.  R.  280  ;  1  Paige's 
R.  305.  It  is  not  within  the  statutes  of  Elizabeth  against  fraudulent 
transfers.— S?oriy»5 -E^.  366,  367 ;  1  Veaeifj  Jr.  196;  9  i6.  188,189;  10 
ib.  368  ;  18  ib.  196. 

Then,  if  this  equitable  property  is  not  subject  to  levy  and  sale,  the 
only  course  for  the  bill-holders  to  render  it  subject  to  their  debts, 
was  to  obtain  judgment  on  their  bills  at  law,  and  then  commence  suit  in 
equity. 

The   bill-holders   lay  by,  and  saw  the    plaintiff  in  error   expend 
his   labor   and    money   in   making   the   road ;    they    sanctioned    thr 
proceeding ;   they  cannot  take  advantage  of  their  own  laches ;.  tb 
never  commenced  suit.— ^1  Paige  R.  638',  305  ;  4  /.  Ch.  R,  687 

Such  would  have  been  their  course  against  the  road ;  their  re 
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varied,  now  that  they  apply  for  the  fund  arising  from  the  sale  of  the 
road,  and  this  we  shall  discuss  hereafter.  But  here  it  is  proper  to  re- 
mark, that  the  bills  of  this  institution  are  to  be  treated  like  the  bills  of 
other  banks ;  the  act  giving  the  charter  does  not  change  their  character ; 
they  are  promissory  notes,  entitled  at  law  to  no  lien  until  reduced  to 
judgment. — 3  Wend.  ii.  i?l.  ' 

Before  closing  tliis  branch  of  the  subject,  it  is  well  to  examine  criti- 
cally that  section  of  the  charter  on  which  the  bill-holders  rely,  as  giv- 
ing them  a  lien.  The  expression,  ^'  pledged  and  bound,"  cannot  bear  a 
legal  aefinition  :  a  pledge  requires  possession  in  the  pawnee.  Again :  it 
is  not  a  legal  term  when  applie4  to  real  estate ;  the  expression  is  used 
not  in  a  striqtly  legal,  but  in  a  vulgar  sense ';  it  is  the  universal  undi?!- 
standing  in  the  common  affairs  of  life,  that  to  be  '^  pledged  or  bound'' 
only  means  that  there  is  an  obligation  or  liability ;  we  often  speak  of  & 
man's  pledging  his  word  ;  the  understanding  is^  only,  that  he  has  given 
assurance  that  another  may  trust  in  hiii  truth.  We  speak  of  one  bein|i 
bound  as  security  for  another ;  we  understand,  not  that  he  is  to  pay  that 
security  debt  in  preference  to  all  others,  but  that  he  is  to  pay  on  fail- 
ure of  his  principal  to  pay.  We  speak  of  a  man's  property  being  bound 
to  pay  his  debts ;  we  never  intend  thereby,  that  his  creditors  have  a 
lien  on  his  property,  but  only  that  the  legal  title  is  in  him,  and  not  Ib 
his  wife  or  others,  and  that  his  creditors  can  subject  it  to  the  pavmeni 
of  their  debts,  if  they  choose.  In  all  these  cases,  a  trust  and  confidencif 
and  obligation  is  understood.  In  this  sense  the  Legislature  intended  to 
bo  understood;  they  intended  to  say,  and  we  contend  it  is  all  they  hare 
said,  on  failure  of  the  bank  to  redeem  its  bills,  the  bill-holders  may  resort 
to  the  road,  however  hard  it  may  seem  to  the  creditors  of  the  road  that 
th  ey  should  have  to  divide  their  half  with  the  creditors  of  the  bank,  after  the 
latter  have  exhausted  the  whole  of  the  half  assigned  to  the  bank ;  yet, 
for  the  safety  of  the  community,  they  thought  fit  to  impose  this  hard- 
ship on  the  creditors  of  the  road.  Who  but  bill-holders  ever  dreamed 
that  this  hardship  was  to  be  enlarged  to  a  kind  of  robbery,  by  taking . 
not  a  part,  but  the  whole — ^leaving  nothing  for  the  creditors  of  the 
road  ?  Our  construction  is  much  strengthened  by  the  fact,  that  the  same 
expression,  "  pledged  and  bound,"  is  applied  t<rthe  persons  and  prop- 
erty of  the  individual  stockholders.  The  Legislature  intended  to  ren- 
der liable  the  road,  and  the  private  property  of  the  stockholders,  neither 
of  which  would  have  been  liable  as  a  joint  fund  to  pay  the  bills,  vithoai 
an  express  enactment  to  that  effect. 

But,  finally,  as  the  ultimate  absurd  result  of  the  doctrine  contended 
for  by  the  opposite  counsel,*  it  is  clear,  not  only  that  all  the  propcrtj 
(and  that  a  considerable  amount)  which  has  ever  been  transferred  by 
the  corporation,  is  still  subject  and  liable  to  their  liens,  but  the  road 
itself,  with  its  revenues,  is  still  liable  to  their  lien  4  for  the  sale  was  not  at 
their  instance,  nor  were  they  parties  to  the  proceedings ;  but  the  sale 
was  by,  and  at  the  instance  of,  the  Monroe  Railroad  and  'Banking 
Company. 

If  their  lien  is  a  mortgage,  taking  precedence  of  all  other  liens,  then 

the  law  is  clear,  that  neither  the  company,  nor  any  judicial  tribunal, 

nor  any  officer  of  theirs,  can,  without  their  consent,  divest  that  Hen  by 

any  process  or  sale  known  to  the  law.     So  that,  if  the  decision  of  iks 

*^eIow  is  to  be  sustained  here,  we  are  by  no  means  the  only  nA^ 
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ers  :  purchasers  who  had  just  as  much  notice  of  this  lien  as  we  had, 
may  be  called  upon  to  redeem  these  bills.  It  will  not  avail  them  to 
say^  that  they  have  built  a  new  road ;  they  will  be  told  such  a  plea  did 
not  avail  this  plaintiff  in  error ;  neither  will  it  avail  them  to  say,  that  both 
the  decree  of  the  court  and  statute  amending  their  charter,  relieve 
them  from  the  debts  and  liabilities  of  the  old  company ;  they  will  be 
told  that  no  act  of  the  Legislature  can  impair  the  obligation  of  con- 
tracts,, and  that  no  court  can  divest  vested  rights  of  parties  not  before 
them. 

We,  in  the  next  place,  maintain,  upon  authority,  that  this  company 
was  essentially  and  purely  a  copartnership.  The  court  is  familiar  with 
the'  distinction  between  a  copartnership  and  a  corporation.  All  the 
authorities  agree,  that  when  the  individual  property  of  the  members  is 
by  law  made  liable  to  the  company  debts,  it  is  a  mere  copartnership. — 
Afiffell  6s'  Ames^  364,  493,,  497  ;  17  Mass,  /?..  334 ;  1  Mason  K.  243. 

And  Judge  Story,  and  other  judges,  have  decided  that  when  they 
are  declared  to  be  liable,  as  in  commercial  cases,  the  members  may  be 
sued  separately.  This  company  thus  being  a  copartnership,  joint  debts 
in  equity  have  a  priority  of  payment  out  of  the  joint  funds  and  separate 
debts  of  the  separate  funds.  Mr.  Story,  quoting  the  rule  of  the  civil 
law  as  governing  in  such  cases,  says :  When  a  person  carries  on  two 
trades  in  different  houses,  the  creditors  who  have  given  credit  to  one  of 
those  trades  or  houses,  have  a  privilege  upon  the  effects  there  found,  to 
the  exclusion  of  the  creditors  who  have  given  credit  to  the  other  trade 
or  house,  and  the  latter  have  a  like  exclusive  privilege  upon  the  funds 
to  which  they  have  given  credit. — Story  on  Part.  519,  620  ;  Gew,  408, 
409.  Hence  the  additional  necessity  of  the  enactment  in  the  charter  of 
the  Monroe  Railroad  and  Banking  Company,  pledging  the  funds  and  effects 
of  the  road  to  the  redemption  of  the  bills  of  the  banking  department ;  there- 
by putting  them  on  an  equality  in  case  of  insolvency.  Without  such 
enactment,  the  creditors  of  the  bank  could  not  touch  a  dollar  belonging 
to  the  road,  till  all  who  had  given  credit  to  the  road  were  satisfied  in 
full.  This  far,  we  have  established  that  the  property  out  of  which  this 
fund  was  raised  was  equitable  properly,  that  could  not.be  reached  by 
the  bill-holders  only  in  equity ;  and  that  the  Monroe  Railroad  and 
Banking  Company  was  a  copartnership,  and  the  fund  was  raised  from 
the  sale  of  j5int  or  partnership  projJerty  ;  and  we  have  endeavored  to 
show  that  the  plaintiff  in  error  would  stand  on  an  equality  with  the  bill- 
holders,  even  if  he  were  a  creditor  of  the  road  on  simple  contract,  by  the 
provision  of  the  charter  upon  which  the  bill-holders  rely  for  the  prior- 
ity, as  well  as  by  the  well-settled  rules  of  equity,  which  distributes  in- 
solvent estates  ratably  pari  passu, —  1  ^torij  Eq.  554 ;  1  /.  C^i.  119  •  5 
Peters'  R,  160 ;  1 1  Eng,  Ch,  R,  c.  320,  3  J2  ;  2  Smithj  275  :  IJ  Ch 
R.  130. 

We  propose  now  to  show,  that  we  stand  on  muqh  higher  ground  than 
'    simple  contract  creditors,  and  that  we  have  a  prior  right,  first  as  mort- 
gagees, and  second,  as  having  an  equitable  lien,  for  materials  and  labor 
conferred  on  the  road.     A  mortgage  gives  the  legal  title,  and  is  more 
than  a  lion. — Cross  on  Liens y  62,  72. 

In  bankruptcy,  a  lien  by  judgment  is  not  saved.— JS(2en,  222, 285.     A 
mortgage  is  protected. — Eden^  225,  290. 
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Although  courts  of  equity  distribute  insolvent  estates  ratably  pari 
passu ^  amongst  all  the  creditors,  yet  it  does  not  divest  the  property  of 
mortgages. — 1  /.  Ch.  R.  129.  We,  by  our  mortgage,  under  the  laws 
of  Georgia,  had  a  common-law  remedy ;  the  bill-holders  had  no  remedy, 
save  in  a  court  of  equity ;  and  when  they  come  here  for  a  fond,  they 
must  take  ratably  with  all  other  creditors. — 1  /.  Ch.  R,  130. 

We  will  next  show  that  we  have  not  only  a  specific  legal  lien  bj 
mortgage,  but  that  we  have  also  a  better  equitable  lien  than  the  bill- 
holders  ;  and,  if  we  have  both  a  legal  atid  equitable  title,  we->D3ust 
prevail  over  a  bare  equitable  title  or  lien. — 2  Powell  on  Mori.  451,452 ; 
2  J.  Ch.  R,  608. 

It  is  a  well-settled  principle  in  equity,  says  Mr.  Justice  Story,  thtr 
in  all  cases  where  one  has,  bona  fidcy  bestowed  labor  and  materials  on 
the  property  of  another  with  his  assent,  by  which  an  additional  ralue  if 
conferred  on  the  property,  it  creates  a  prior  lien  upon  the  property  until 
such  improvements  are  paid  for. — I  Siory  Eg.  478,  494 ;  U  ib.  sec. 
1234 ;  ib,  799,  note  ;  4  Meeson  6f  Wehby  R,272;  5  ib,  342. 

Again :  when  equity  is  called  on  to  assist  a  creditor,  it  will  insist  that 
all  creditors  may  stand  on  an  equality. — 1  Story j  sec.  657  ;  1  Jl  Ck.  K. 
130. 

Again :  conceding,  argumenti  gratia ^  that  the  bill-holders  wmHi 
stand  on  an  equality  with  us,  provided  there  were  no  other  fand  to  re* 
sort  to,  yet  since  they  have  two,  and  we  have  but  one  resort,  equity  re- 
quires  that  they  should  resort  to  that  on  which  we  have  no  lien  ;  it  is 
very  clear  that  the  bill-holders  may  resort  to  the  road  and  to  the  indi- 
vidual stockholders  for  payment.  No  other  creditors  have  that  privi- 
lege ;  none  but  bills  are  secured  by  resort  to  stockholders  ;  then  equiir 
says  to  the  bill-holders :  You  shall  let  go  the  road,  the  only  fund  to 
*  which  the  plaintiff  in  error  can  resort,  and  take  your  paj  out  of  the 
other  fund,  to  which  you  can.  resort. — 1  Story  JSq.  sec.  559  ;  see  Ait 
446  ;  17  Ves.  514,  520  ;  8  ib.  388,  395  ;  9  ib.  210,  211;  3  t&.  64  ;  4  -^. 
Ch.  17  ;  1  ib.  412 ;  1  Rust,    and  Mylne^  185  ;  3  6'tm.  R.  280. 

Before  concluding,  it  is  proper  to  remark  upon  this  bill  and  decree.. 
which  brought  this  fund  into  court,  that  it  will  be  perceived  that  the  bill 
was  originally  filed  expressly  and  avowedly,  by  the  Monroe  Railroad 
and  Banking  Company,  to  secure  the  plaintiff  in  error,  in  the  falfilhneiLt 
and  payment  of  his  contract,  for  the  satisfaction  of  which  he  applied  to 
the  court  below  for  a  share  of  this  fund  now  in  controversy. 

That  bill,  for  reasons  not  proper  to  state  here,  was  so  changed  by  the 
plaintiff  in  the  cause,  as  to  pray  for  a  sale  of  the  road,  and  that  the  fim^ 
might  be  distributed  among  all  their  creditors  ;  it  was  originally  filed  to 
prevent  a  sale.  It  is  obvious,  therefore,  that  the  complainants  in  the 
bill  acted,  as  far  as  they  were  able,  and  as  far  as  they  knew  how,  in 
good  faith  toward  the  plaintiff  in  error.  Their  object  (a  jost  and 
righteous  object)  was  to  give  the  laborer  his  hire.  Will  any- one  d%' 
them  the  injustice — will  any  one  so  pervert  the  reading  of  the  record,  >> 
to  say,  that  the  object  of  the  complainants  in  that  bill,  was  to  sell  iii^ 
road,  and  give  the  money  to  the  bill-holders,  and  exclude  the  plaintiff 
in  error  from  even  a  participation  in  the  fund  ^  Although,  by  so  d<ni^« 
they  would  relieve  the  stockholders  of  a  heavy  liability,  we  believe  Aej 
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acted  in  good  faith,  and  that  it  does  them  gross  injustice  to  suppose  that 
they  were  using  the  judiciary  as  an  instrument  to  perpetrate  a  most 
iniquitous  fraud.     Indeed,  the  decree  speaks  for  itself. 

It  states  that  the  road  is  subject  to  the  payment  of  all  the  debts  of 
the  company,  not  the  bill-holders  alone,  and  it  virtually  orders  that  the 
fund  arising  from  the  sale  shall  be  distributed  amongst  all  the  creditors, 
according  to  equity,  after  they  should  have  Established  their  respective 
claims.   -  ' 

It  is  proper  that  we  should  endeavor  to  relieve  this  court  from  a  diffi- 
culty that  found  lodgment  in  the  mind  of  the  court  below.  It  was  ^his : 
The  court  rcmarkea,  in  giving  his  final  opinion,  that  he  never  had  any 
doubt,  that  in  justice  and  equity,  the  plaintiff  in  error  ought  to  be  paid 
in  preference  to  all  other  creditors,  and  that  it  ought  to  have  been  so 
declared  in  the  decree  ordering  a  sale  of  the  road,  and  that  he  should 
certainly  have  had  the  decree  so  drawn,  but  that  it  was  now  too  late. 

We  were  certainly  not  a  little  surprised  at  this  difficulty  in  the  mind 
of  the  court ;  but  it  was  then  too  late  to  even  attempt  to  remove  it. 
We  hope  this  court  will  perceive  no  such  difficulty.  It  seems  clear  to 
us,  that  as  that  bill  was  filed,  not  by  the  plaintiff  in  error,  but  by  the 
Monroe  Railroad  and  Banking  Company,  the  debtor  praying  for  a 
judicial  assignment  of  their  property  for  the  benefit  of  all  their  creditors, 
it  would  have  been  wholly  ii^ainst  the  practice  and  usage  in  equity,  to 
decree  the  payment  or  priority  of  any  particular  creditor ;  that  is  always 
a  matter  to  be  settled  on.  creditors  coming  in  under  a  decree. 

In  relation  to  the  bills  set  apart  by  the  company  as  an  indemnity, 
the  question  arose  on  the  report  of  the  auditors  appointed  to  report  to 
the  court  at  its  adjourned  term,  in  July. 

That  report  rejected  the  claim  of  the  plaintiff  in  error  to  come  in  as 
a  bill-holder,  claiming  to  hold  bills  as  an  indemnity  for  the  work  and 
labor  and  materials,  found  on  said  road  to  be  used,  provided  the  court 
should  adjudge  that  the  bills  were  entitled  to  a  priority  over  his  mort- 
gage on  the  road. 

Several  exceptions  were|filed  to  said  report,  or  rather  to  the  decision  of 
the  court  below,  on  that  report's  coming  in.  But  for  the  purpose  of 
trying  both  cases  together — the  one  on  the  decision  at  the  term  in  May, 
and  the  other  at  the  adjourned  term  in  July — the  plaintiff  in  error  consent- 
ed to  waive  all  his  exceptions  in  the  latter  case,  except  the  one  on  the 
decision  of  the  court  respecting  the  collateral  security  on  the  bills. 

That  bank  bills,  although  used  as  money,  are  promissory  notes,  in 
the  contemplation  of  law,  none  can  question.  They  are  as  legitimate 
subjects  of  pledge  as  any  other  chose  in  action,  or  any  chattel;  this 
cannot  be  denied. — 3  Wend.  R.  21  \  9  Paige  R.  12. 

Then,  did  the  Monroe  Railroad  and  Banking  Company  pledge  to  the 
plaintiff  in  error  and  others^  bills  to  secure  or  indemnify  them  for  work, 
labor  and  materials  furnished  on  the  load  }  The  evidence  is,  that  there 
was  a  written  contract  under  seal,  between  the  parties,  that  some  third 
person  should  take  charge  of  three  hundred  thousand  dollars  of  their 
bills,  to  hold  OB  an  indemnity,  to  be  delivered  to  the  parties,  to  be  secured, 
in  case  the  court  should  hold  that  bill^holders  have  a  prior  right  over 
their  mortgi^e.  It  is  in  proof  that  this  package  of  three  hundred 
thousand  dollars  was  delivered  to  Dr.  Wynne^  as  the  depository  selected 
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bj  the  parties  ;  that  Dr.  Wynne  took  a  Bchedule  of  the  bills,  and  left 
the  package  in  the  bank  on  deposit ;  that  afterwards,  the  bank  officers, 
without  the  privity  or  knowledge  of  the  plaintiff  in  error,  naed  some  of 
the  bills  ;  that  so  soon  as  the  plaintiff  became  aware  of  it,  he  prohibited 
it ;  that  about  $200,000  remained,  of  the  package  in  the  bank,  nntH 
deposited  in  court  by  the  plaintiff,  as  a  claimant  upon  this  fund  in  con- 
troversy. This  collateral  security  was  rejected  by  the  court,  on  the 
ground  that  the  contract  of  indemnity,  if  sanctioned,  would  be  a  fraud 
on  the  bill-holders.     A*moment's  reflection  will  correct  sucb  a  fallacy. 

It  would  be  a  fraud  on  the  makers  of  the  road  not  to  pay  them  is 
some  way,  and  the  contract  expressly  provides  that  this  collateral  is  to 
used  only  in  the  event  that  the  bill-holders  override  their  mortgage 
security.  And  whence  comes  the  fund  that  the  bill-holders  claim  an 
exclusive  right  to,  and  out  of  which  the  court  below,  and  the  bill-holder*, 
deem  it  fraudulent  in  the  plaintiff  in  error  to  claim  an  equal  share  wilij 
them  ?  It  is  a  fund  raissd,  the  greater  part  of  it,  out  of  the  sale  <vf 
property  created  by  our  labor  andjnatcrials,  and  to  which  neither  tL« 
bill-holders,  nor  their  debtor,  the  Monroe  Railroad  and  Banking  Com- 
pany, had  in  equity  any  right,  until  we  were  paid.  The  objection 
amounts  to  this  :  that  it  is  fraudulent  in  us  to  claim  a  participation  Vntb 
them  in  oiir  own  property. 

We  must  think  that  it  requires,  in  the  bill-holders,  much  cool  assurance, 
to  come  into  a  court  of  justice,  a  court  of  equity,  and  charge  this  honest 
arrangement  to  be  a  fraud  upon  them  ?  In  Moses  vs.  Mergatrtridy  1  /. 
Ch.  R,  129,  the  chancellor  declares  it  the  duty  of  a  court  of  equity  td 
render  such  collateral  pledges  effectual.  Instead  of  being  a  fraud,  it 
is  very  likely,  that  without  the  arrangement  that  was  made,  the  bill- 
holders  would  get  nearly  nothing ;  for  the  road  would  not  haire  betn 
built,  and  its  fragments  would  have  been  hardly  worth  selling.  We 
repeat,  that  nearly  all  the  fund  in  controversy  is,  as  we  believe,  tli« 
production  of  the  labor,  skill,  and  money  of  the  plaintiff  in  error  and 
his  associates,  and  for  which  he  has  never  been  paid ;  and  to  ehaiff 
him  with  fraud,  because  he  seeks  to  be  paid,  is  but  adding  insult  ic 
injury,  and  gainsaying  the  maxim  that  is  cQnsecrated  in  all  Christiaa 
lands,  that  "  the  laborer  is  worthy  of  his  hire." 

A.  H.  CiiAPPELL,  for  the  defendant  in  error,  made  and  insisted  oi 

the  following  points : 

1st.  That  the  bank-notes  or  bank-bills  issued  by  the  Monroe  RaOr<^ 
and  Banking  Company,  in  accordance  with  law,  and  as  a  circulatiiif 
medium,  are  by  force  of  the  words  ''  shati  be  pledged  and  ^ousuf,"  &c., 
in  the  first  clause  of  the  11th  section  of  the  charter,  {Prin,  372,- 
secured  by  a  statutory  lien  or.  mortgage  on  the  railroad,  its  property 
and  equipments.  The  words  ^^  skaU  be  bonndy'*^  is  the  ordinary  phraM 
used,  in  our  Legislature,  to  express  the  lien  of  judgments  and  other 
statutory  liens,  as  in  the  instance  of  the  bond  given  by  a  tax-eoUector 
and  his  securities. — Hotchkiss'*  Dig, 

And  surely,  the  cotipling  of  the  word  '"  pledged*'*  wilJi  the  word 
^'  6otifuf,"  can  have  no  other,  effect  than  to  impart  greats  certaintj  vn^ 
basis  to  the  expression  of  the  legislative  intention. 
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2d.  That  the  "  notes  or  bills  issued  by  or  from  said  company,"  and  for 
the  redemption  of  which  the  railroad  and  its  equipments  are  pledged 
and  hound,  must  be  construed  to  mean  such  bank-notes  or  bank-bills, law- 
fully issued,  as  are  contemplated  and  intended  by  the  Legislature  to 
become  the  circulating  medium,  the  paper  currency  of  the  country. 

The  making  of  such  issues  is  no  longer,  since  the  prohibitory  statute 
of  1818,  a  business  in  which  any  individual,  partnership,  or  corporation, 
can  engage,  without  special  legislative  license  ;  whilst  in  regard  to  other 
branches  of  the  banking  business,  such  as  buying  and  selling  bills  of 
exchange,  drafts,  cTiecks,  &c.  ;  discounting  notes  and  bills,  receiving 
money  on  deposit,  &c. ;  these  are  things  against  which  there  is  no  pro- 
hibitory statute  or  law,  and  which,  consequently,  may  be  done  by  indi- 
vidi^als  or  companies,  as  of  common  right,  And  without  first  obtaining 
an  act  of  the  Legislature  therefor.  And  as  these  things  are  permitted 
to  everybody  by  the  general  law  of  the  land,  there  is  no  reason  why 
extraordinary  security  for  debts  incurred  in  this  way  by  a  bank,  should 
be  insisted  on  by  the  Legislature.  But  it  is  diflferent  in  regard  to  the 
bank-notes  or  bills  proper.  These  none  can  issue  without  special  permis* 
sion  or  charter ;  and  it  is  clearly  the  duty,  as  it  has  been  the  custom, 
of  the  Legislature  to  exact,  in  behalf  of  Lssues  of  this  kind,  extraordinary 
rtscurity  from  those  to  whom  authority  is  given  to  make  such  issues. 
See  the  personal  liability  clauses,  in  the  various  bank  charters,  from  that 
of  the  Darien  Bank  in  1818,  down  to  those  of  the  Georgia  Railroad 
and  Central  Railroad  Companies,  in  1835.  This  policy  of  exacting, 
in  favor  of  baiik-bills  or  notes,  the  security  of  a  personal  liability  of  the 
stockholders  therefor,  commenced  simultaneously  with  that  other  policy, 
which  prohibited  such  issues  as  a  free  trade,  and  restricted  it  to  those 
:?pecially  licensed  thereto  by  the  Legislature. 

The  highest  considerations  of  public  good  come  in  aid  of  the  argu- 
ment founded  on  the  foregoing  view. 

Of  all  the  claims  of  bank  debts,  that  which  most  challenges  legislative 
care  and  fortification  against  the  dangers  of  discredit  and  depreciation, 
is  the  one  which  forms  the  common  currency,  the  circulating  medium 
of  the  country.  So  sensible  was  the  Legislature  of  this,  that  in  1836, 
in  granting  the  present  company's  bank  charter,  it  superadded,  in  favor 
of  this  description  of  debts,  a  lien  on  the  railroad,  to  the  personal 
liability  of  the  stockholders. 

3d.  To  sustain  the  claim  of  the  plaintiff  in  error  to  take  money  out 
of  the  fund  in  court,  under  his  mortgage  of  August,  1842,  would  be 
fclearly  destructive  of  this  statutory  Ren  and  priority  of  bill-holders,  and 
is  therefore  inadmissible. 

But,  aside  from  all  other  reasons,  the  plaintiff  precluded  himself  from 
ajMiy  right  of  participation  in  this  fund,  by  the  notice  which  he  gave  (on 
the  day  of  the  sale)  of  his  mortgage,  and  of  his  determination  to  pursue 
tUc  road  under  it. 

4th.  To  permit  the  plaintiff  in  error  to  take,  as  bill-holder,  under  the 
alleged  deposit  of  bills  as  a  collateral  security  fur  bis  mortgag^-claimv, 
>vould'be  enabliog  the  company,  after  itn  insolvency,  to  put  inferior  drbti 
on  the  same  footing  with  bills,  by  simply  giving  hucb  bills  as  a  iccurity, 
wliich  would  be  a  fraud  on  previously  existing  bill-bolders,  and  ti'nd  tu 
the  entire  defeat  of  their  statutory  lien. 

29 
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5th.  The  distinctions  as  between  equitable  assets  and  legal  assets  are 
wholly  inapplicable  in  the  present  case,  because  the  provisions  of  the  stat- 
ute would  be  equally  obligatory  and  controlling  over  the  court,  whether 
the  assets  were  of  the  one  or  the  other  sort.  But  if  the  law  of  thest 
distinctions  could  be  applied  here,  it  would  be  found  to  be  clearly  id 
favor  of  the  position  maintained  by  the  defendants  in  error. — 1  Story  £q. 
553.  In  reference  to  the  question  of  consideration,  see  CooptrU  Bank- 
rupt LaWy  261-5,  by  which  it  is  clear  that  the  consideration  whicli 
passed  to  the  com  pan  v,  and  for  which  the  note  or  bill  was  origi- 
nally issued,  is  a  proper  subject  of  inquiry,  and  not  the  consideration  \£k\ 
passed  between  (hat  person,  or  any  second  holder,  and  the  purcha>er 
Irom  him. 

WASHiNGtotc  PoE,  for  defendant  in  error,  al^  addressed  the  court. 

William  Law,  for  the  plaintiff  in  eiror,  in  conclusion. 

We  contend,  in  the  first  place,  that  the  11th  section  of  the  charter  d 
the  Monroe  Railroad  and  Banking  Company,  ought  not.  to  be  constniai 
as  creating  a  lien  on  the  property  of  the  corporation,  because, 

1st.  Secret  liens  created  by  statute  operating  in  restraint  of  a  fr?e 
alienation  of- property,  are  against  the  policy  of  the  laws  of  the  couDtrr; 
and  such  construction  will  only  be  given  when  the  words  are  Coo  strc^ 
to  bear  any  other. — Black  vs.  ScoUy  2  Brock,  Rep.  330,  346. 

The  court  may  accomplish  the  legitimate  purpose  of  the  Legislatorf- 
by  securing  to  the  bill-holders  of  the  corporation  a  priority  of  paymrs* 
out  of  the  entire  fund  or  property  of  the  corporation  in  thetr  hands,  c^ 
sold  or  unencumbered  by  any  perfected  Hen  at  the  time  of  its  failure  *j> 
redeem. — Conurd  vs.  At.  In.  Com.  1  Peters^  38d. 

2d.  A  contrary  construction  would  fetter  and  tie  up  the  property  of  tb 
company  to  an  extent  which  would  disable  them  to  accomplish  the  far- 
poses  of  their  creatiot),  and  prevent  the  sale  of  any  of  their  propertj ; 
whilst  in  the  charter  the  Legislature  recognize  their  right  to  sell,  faro 
out,  &c. — Prinre,  314,  sec.  1 ;  ih.  369  sec.  1.  The  necessity  of  contnrL* 
for  work  on  the  road,  and  consequently  of  securities,  by  the  comp£j> 
was  so  apparent  to  the  Legislature,  that  in  the  8th  section  of  the  charter, 
they  except  such  contracts  from  the  formalities  prescribed  as  necessr^ 
to  the  validity  of  its  contracts  in  all  other  cases. 

3d.  It  is  a  general  principle,  that  the  stock  and  other  propertj  ofp^ 
rate  corporations  is  deemed  n  trust  fund  for  the  payn.ent  of  the  debts 
the  corporation ;  so  that  the  creditors  are  deemed  to  have  a  lien,  or  r^^ 
of  priority  of  payment,  ftc.  But  as  this  corporation  was  created  with  > 
double  aspect,  to  wit,  bank'^ng  and  the  construction  of  a  road  ;  and  as  « 
moiety  of  its  capital  v^as  appropriated  to  each  purpose,  it  became  necti- 
sary  to  incorporate  the  11th  section  in  the  charter,  in  order  to  subject  iJ^* 
road-half  to  liability  for  the  redemption  of  the  bills. 

The  purpose  was  to  put  the  whole  capital  and  property  on  the  mc^^ 
footing  of  liability  for  the  redemption  of  the  bills. 

But  it  never  has  been  supposed  that  the  lien  or  priority  of  paymest  c; 
creditors  upon  the  trust  fund,  would  follow  and  attach  upon  it  in  the 
hands  of  a  bona  fide  purchaser,  for  valuable  consideration. — 2  SimV* 
Eq,  Juris.  1252.     The  effect,  therefore,  of  the  1  Ith  section,  was  to  «»*«' 
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the  road,  and  other  property  attached  to  it,  equally  with,  and  to  the  same 
extent  as,  the  other  moiety  of  its  capital,  a  iruat  fund  for  the  redemption 
of  the  bills ;  and  to  no  greater  extent. 

It  would  be  most  singular  that  the  Legislature  should  give  a  Hen  on  one 
half  of  the  capital,  and  leave  the  other  half  to  the  operation  of  the  ordina- 
ry principal  of  a  trust  fund ;  and  if  the  moiety  was  a  Irusl  fund  for 
the  creditors  of  the  bank,  the  other  moiety  was  likewise  a  trmt  fund  for 
the  creditors  of  the  road;  hence  the  necessity  of  the  llth  section. 

We  ^contend,  in  the  second  place,  that  giving  to  this  section  the 
utmost  latitude  of  construction  for  which  our  adversaries  may  contend, 
in  it^  operation  as  a  HeUj  still  we  say,  that  as  the  road  was  built  by  the 
labor,  the  money  and  the  materials  of  the  contractors,  there  never  was 
anything  in  the  corporation  upon  which  that  lien  could  attach,  save  the 
franchise,  and  the  equity  of  redemption.  The  material  structure  was 
never  vested  in  them,  but  subject  to  a  condition  fixed  by  contract,  before 
the  work  was  done  or  commenced.  If  they  acquired  any  interest  or  title, 
it  was  so  instantaneously  out  of  them  that  no  lien  coulo  attach. 

Illustrate  the  argument  by  the  case  of  dower.  It  is  more  than  a  lien ; 
it  is  an  interest  in  the  thing,  created,  too,  by  law.  Purchase  and  simul- 
taneous mortgage  by  husband,  no  dower  in  wife,  but  subject  to  the 
mortgage.— 3  Faigey  513,  515;  2  Bland,  242. 

Purchase  by  husbaud,  without  mortgage,  equitable  lien  of  vendor  su- 
persedes dower.  See  same  cases.  Take  the  more  analogous  case  of 
land  purchased  for  the  road,  and  equitable  lien  of  vendor  lor  unpaid  pur- 
chase-money ; — could  this  lien  displace  it  ? 

What  is  the  reason  of  this  equity  }  A  person  who  has  gotten  the  es- 
tate of  another,  ought  not  to  keep  it,  and  not  pay  the  full  consideration 
mopey. — 2  Slory^s  Eq.  Juris.sec.  12,  19,20  ;  15  Ves.  340. 

The  statute  gives  a  lien  to  mechanics,  but  that  lien  will  not  supersede 
the  equitable  lien  of  vendor,  for  purchase-money. — Gillespie  vs.  Brad- 
fordyl  YeroeTy  168;  cited  2  Wheeler's  Dig.  title  ^^ien.^'  Nor  will  it 
supersede  the  lien  of  a  mortgage  given  to  secure  a  sum  of  money  fVom  a 
third  party,  at  the  same  time  the  title  was  delivered,  part  of  which  money, 
so  borrowed,  was  applied  to  the  payment  of  purchase-money ;  the  pur- 
chaser having  paid  part  of  purchase-money,  and  taken  a  bond  for  titles, 
before  the  mechanic  was  employed. — 14  Pick.  Rep,  49. 

Now,  it  is  conceded  that  the  doctrine  of  equitable  Ijen  for  purchase- 
money  is  limited  to  real  estate.  But  it  is  equally  true  that  a  court  of 
equity  will  find  no  difficulty  in  raising  a  like  lien  in  the  sale  or  transfer  of 
personal  property,  when  that  is  matter  of  agreement  or  contract. — 2  iS/o- 
ry^s  Eq.  Juris,  sec.  1231 ;  1  Ves.  Junr.  478  ;  1  Turn,  and  Russ,  469, 
475-6 ;  15  Ves.  340,  347,  349. 

An  agreement  for  a  mortgage  will  create  an  equitable  lien  for  the  pur- 
chase-money of  a  slave  sold. — 1  BaileyU  Eq,  Rep,  223. 

In  these  cases,  the  equity  of  the  seller  is  higher  and  prior  to  any  per- 
son claiming  as  a  volunteer  under  the  purchaser,  or  even  of  a  purchaser 
for  valuable  consideration,  with  notice. 

In  this. case,  the  equity  of  the  contractors  to  be  paid  for  their  work  and 
materials  furnished,  is  better  and  prior  to  the  bill-holders,  who  claim  un- 
«ler  an4I  through  their  debtor,  and  can  have  no  greater  right  to  our  pro- 
perty, without  paying  for  it,  than  the  debtor  had.     But  we  have  super- 


452  SUPREME  COURT  OF  GEORGIA, 


Collins  vs.  The  Central  Bank  «t  al. 


added  to  that  equity  a  legal  title.  We  took  a  mortgage  : — can  tbe  lien 
of  the  bill-holders  be  permitted,  iD,a  court  of  equity,  to  OTerreacb  that 
mortgage  thus  sustained  by  a  better  and  prior  equity  '/ 

The  rule  is,  that  where  the  equities  are  unequal,  the  preference  is  con- 
stantly given  to  the  superior  equity. — 1  Story^s  Eq.  Juris,  64  d. 

A  bona  fide  purchaser  will  be  protected,  but  not  if  he  be  a  judgmeDt 
creditor  purchasing  in  the  property  of  his  debtor  ;  because,  in  that  case, 
as  he  pays  no  new  consideration,  he  can  have  no  rights  but  what  his 
debtor  had.— 1  Stori/^s  Eq.  Juris.  411  note;  Buryh  vs.  JSiirgh^  Nep, 
Temp.  Finchy  28.  In  this  case  he  must  give  way  to  superior  and  prior 
equity,  and  a  fortiori  to  a  legal  title  founded  on  a  prior  equity. 

It  is  upon  the  same  principle  that  the  English  doctr.ne  of  tacking  rest*, 
.  (a  doctrine  interfered  with  in  America  by  our  registry  acts.)  A  tLir\l 
mortgage,  buying  in  a  prior  judgment,  may  tack  ;  whilst  a  judgment  cnrd- 
itor,  buying  in  a  prior  mortgage,  may  ndt.  The  reason  is,  that  in  the  for- 
mer case  he  lent  his  money  upon  the  faith  of  the  land,  and  has  ihereiore 
a  higher  equity  ;  in  the  latter,  he  was  a  general  creditor. — 1  Storif  jL\. 
Juris.  416.  And  thus  it  is  that  a  specific  Hen  is  always  more  favoivd  a 
equity  than  a  general, — 1  P.  Wms.  278  •,  2  Ves.  Sen.  262-3. 

Wfiat,  then,  shall  hinder  the  court  from  protecting  the^e  mortgages  ?  h 
is  replied,  the  statute  ;  but  it  is  a  principle  that  no  statute  shall  excince 
all  equity.— 2  Roll.  Rep.  500  ;  2  Vem.  236, 750  ;  1  Ves.  6>.  66. 

But  it  is  said  the  biil-holders  took  the  bills  upon  the  faith  of  the  statu- 
tory lien,  and  their  equity  is  also  very  high,  and  prior  to  ours. 

It  is  very  high  ;  but  neither  higher  nor  prior,  nor  as  much  so  as  our?, 
if  the  preceding  argument  be  true  ;  because,  before  theirs  attachc^d,  bt^lWe 
there  was  anything  in  the  debtor  upon  which  it  could  attach — ^nay,  l«t- 
fore  we  parted  with  our  materials  and  bestowed  our  labor  we  took  ol: 
security.  ^ 

But  again :  it  was  our  work,  labor,  money  and  materials  which  conffr- 
red  its  value  on  the  road;  And  the  principle  is,  in  the  case  of  impror'- 
ments,  repairs,  &c.,  where  the  party  making  them  has  acted  bona  fide  tiA 
inuocentUjy  and  a  substantial  benefit  has  been  conferred  on  the  ownrr. 
equity  will  give  a  lien  for  such  improvements. — 2  Story^  sec.  123t>, 
1237,  1239,  sec.  5;  Dana,  578,  cited  2  Wheeler'' s  Dig.  118,  sec.  10.  Tk 
maxim  is^jure  nature  equum  cst^  neminem  cum  atterius  detrimenioei  ivj*- 
ria  fieri  lucupletiorem.  if  this  principle*  is  true  in  its  application  to  the 
owner,  does  it  apply  with  less  force  to  the  creditors,  who  take  only  what 
>  he  had  ^  Receiving  the  benefit  of  these  improvements,  they  are  bout^ 
equally  with  the  owner  to  pay  for  them.  This  is  the  highest  equity  aiKi 
the  highest  morality. 

If  the  owner  would  be  bound,  ex  aqtio  et  bono,  io  pay  for  such  improfi*- 
^  ments,  all  taking  the  benefit  under  him  as  volunteers,  are  equally  bcccu- 
Creditors  are  not  strictly  volunteers,  but  they  are  quasi  such  upon  sueh  a 
question  as  this ;  they  are  not  purchasers Tor  valuable  cotisideratioi)  pa-^ 
at  the  time. — See  1  Story,  sec.  41 1,  no/e,  already  referred  to,  as  to  a  judg- 
ment creditor  purchaser.  So  in  the  case  of  voluntar}'  conveyances,  rn 
payment  of  a  debt,  although  they  can  scarcely  be  called  voluntary. — 1 
Story,  sec.  433.  Yet  as  no  new  consideration  is  paid,  they  are  in  a  $*^i»*< 
volunteers,  and  so  considered  in  the  comparison  with  bona  fide  i»nrchasen 

'^  valuable  present  consideration. 
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1  (lovv  take  the  brua'i  ground  of  a  more  coin  pre  lieosivc  equily,  and  in- 
sisl  lliut  a  court  of  cliancery  will  remove,  displace  or  siip«;rse(!<;  a  general 
lien,  wlii'thfr  created  by  slatute  or  not,  to  protect  llie  rights  of  (hose  who 
art;  entitled  to  a  prior  equitable  interest  in  the  thing,  la  support  of 
this  principle,  we  rely  on  the  following  authorities,  viz. :  1  /'oigci  I2B-9; 
a  Pnii/e,  aijii-r  ;  3  Ue.t,  Itep.  74  ;  2  Sergl.  6,-  Ruwle,  U  ;  2  Health.  C. 
C.  Rep.  69  ;  3  Binn.  347,  „ole  ;  1  Eq.  Cai.  Abndg.  32U;  )  Pr.  U'ma.  282  ; 
3  Vex.  Jhh.  576  j  Sug.  Vmd.  336, 

And  now  there  is  another  view  in  which  1  desire  to  present  ibis  case, 
which  I  think  wilt  give  an  additional  force  and  weight  to  the  foregoing 
principle. 

Generally^  when  the  Legislature  creates  a  lien  by  slalule,  they  also 
pres'.'riba  the  made  by  which  it  can  be  enforced  at  law.  In  this  ciise  they 
have  omilted  to  do  so.  The'qui'stion  then  occurs,  how  can  ibe  bill-hold- 
ers enforce  their  lien  at  law  }  The  only  conceivable  mode  would  be,  by 
maturing  their  claims  imo  judgments,  and  by  a  levy  and  sale  of  the  road. 
Bj(  il  has  b^en  decided,  thitt  ihe  public  have  an  interest  in  railroads, 
that  they  are  public  roads  or  improvements,  when  constructed  under  acts 
of  the  Legislature,  notwithstanding  the  tolls  lliey  produce  are  appropri- 
ated to  the  persons  by  whose  capital  and  enterprise  they  have  been  con- 
structed. In  the  construction  of  such  roads,  the  public  are  considered  aa 
acting  through  the  agency  of  individuals.— ier.  8f  Ohio  R.  R.  vs.  Ap- 
plegale,  3  Dana,  295 ;  4  Barbour  6;  IJar.  Dig.  556. 

KoHT,  in  that  view  of  Ihe  subject,  cin  it  be  supposed,  that  each  bilU 
holder,  geltins;  judgment,  might  proceed  to  sell  any  pari  of  this  road  in 
fractions,  at  diljerent  sales,  in  the  dilK'rent  counties  through  v.hich  it 
passes,  lo  difiVrent  purchasers,  and  ihusentirely  defeat  the  rights  and  inter- 
ests of  the  public,  and  the.  objects  and  intentions  of  the  Legislature  in 
granting  Ihe  charter.'  Such  a  construction  of  the  legislative  act  would  • 
lie  suicidal  of  the  work  thi-v  had  chartered.  An<l  again,  as  no  preference 
is  created  as  among  the  diff.-rent  bill-holders,  would  one  man,  by  getting 
n  judgment,  and  forcing  a  ruinous  sale,  be  permitted  to  defeat  the  rights  and 
interests  of  all  the  other  bill-holders  ?  Anil  would  those  who  had  judg- 
ments be  permitted  to  take  the  whole  fund  in  preference  lo  other  bill- 
lioldL-rs  without  judgments  .'  And  yet  a  court  of  law,  in  the  distribution 
of  the  fund,  could  only  rearard  the  legal  priorities. 

These  nunni'rous  diiricuttiesshow  that  this  lien  can  only  be  enforced  in 
ciuity  ;  aud  the  action  of  the  Superior  Court,  in  assuming  Ihe  jurisdiction 
ill  this  case  in  chancery,  could  alone  be  predicated  on  the  position  we  as- 
sume. 

These  bill-holders  hare  then  only  an  equitable  lien  ;  and  beinz  crim- 
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thiog  :  for  the  fund  vas  still  in  his  hands,  and  the  equity  of  the  plainti^ 
in  error  fastened  upon  the  conscience  of  the  court  of  chancery,  aad  bound 
it  to  relieve  through  that  fund. 

If  exact  justice  could  not  be  done,  he  should  have  approached  it  as 
nearly  as  possible. 

3d.  I  proceed  to  consider*  in  the  third  place,  whether  the  plaintifis  in 
error  are  not  entitled  as  bill-liolders  ?  The  contract  for  additional  collat- 
eral security  was  made  on  the  same  day  with  the  mortgage.  It  is  true, 
the  packages  were  not  delivered,  sor  the  schedule  taken,  until  January, 
1845  ;  but  no  maxim  is  better  understood  in  equity,  than  that  it  looks 
upon  what  is  screed  to  be  done,  as  done  ;  and  when  the  act  is  done,  it 
has  relation  back  to  he  time  of  the  contract.-r-1  Stcry  Eq,  sec.  64jg\  3 
Wheat.  563, 577. 

The  company  had  no  right  to  touch  these  bills  after  the  contract ;  aaj 
in  the  events  provided  for  by  it,  the  plaintiffs  in  error  had  an  absolute 
right  to  take  possession  and  use  them.  The  bailee,  or  trustee,  in  tlu» 
case,  having  received  the  schedule  of  the  packages,  and  left  them  f€r 
safe  keeping  as  a  special  deposit  in  the  bank,  was  an^licceptance  in  kv 
by  him  of  the  trust,  which  authorized  an  actionT  at  law  by  the  plaintifis  i> 
error  against  him  for  these  bills.^-2  Slory'^s  Eq,  sec.  1041.  And  al- 
though some  doubt  has  been  expressed  as  to  the  action  at  law,  it  is  cer- 
.tain  a  remedy  would  exist  in  equity. — idem^and  Com.  Dig.  Cibaiic€7y,4 
to  4;  id,  2 a.  1 ;  Scott  vs.  Parker y  3  Mur.  Rep.  668-9. 

If  this  contract  was  legally  consummated,  and  the  bills  pledged  for  tbi 
security  of  the  debt,  §o  as  to  eutitle  the  pledgee  to  hold  and  use  such  bilj 
for  his  indemnity  in  case  the  debt  is  not  paid,  such  bills  are  to  be  consid- 
ered issued  and  in  circulation. — 9  Paige^  14. 

We  have  endeavored  to  prove  by  the  contract  and  acts  of  the  compaij 
and  trustee,  the  former  part  of  the  foregoing  proposition  ;  the  latter  part  i^ 
the  conclusion  of  law,  which  the  authority  establishes. 

We  contend,  upon  the  following  authorities,  that  the  bill-holders  shocl^ 
be  paid  in  proportion  to  the  consideratibu  actually  paid  by  them  for  tke^f 
hills.— 2  SndtK*$  Chan.  Pr.  265  ;  15  Mass.  Rep.;  4  Paige  Rep, 

By  the  Court — ^Warner,  Judge.* 

This  case  comes  before  the  court  on  a  bill  of  exceptions  and  writ  d 
error  to  the  decision  of  the  Superior  Court  for  the  county  of  Bibb,  dist'*r 
buting  the  proceeds  of  the  sale  of  the  property  of  the  Monroe  Rai)rc»: 
and  Banking  Company.  It  appears,  from  the  record  in  the  cause,  a  bt*. 
was  filed  on  the  chancery  side  of  said  court,  at  the  instance  of  the  cdr- 
pany,  to  have  the  road  and  its  appurtenances  sold  for  the  benefit  of  it> 
creditors,  and  at  May  Term,  1845,  a  decree  was  made  by  the  cociu 
ordering  a  sale  of  the  road,  from  Macon  to  its  terminus  in  the  county  c^ 
De  Kalb.  This  decree  declares,  that  the  creditors  of  said  company ,  ^*  *' 
any   controversy  should  arise  respecting  their  claims,  should   liti«ratf 

* 

•  LT7MPKIN,  Judge,  being  a  bill-holde?  of  the  Monroe  Railroad  and  BankJnicCrir  pa- 
ny, gave  no  opinion  in  this  case.  After  the  judgment  of  the  court  was  deliver*^.  J^* 
same  beint;  aaverse  to  his  interest,  Judge  L.  gave  it  his  public  approbation;  desinpf 
and  designing  to  share  with  the  court  the  responsibility  attaching  ta  th«  opinisB^^^ 
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among  themselveji,  ia  respect  to  all  objections  which  would,  or  might 
have  been,  available  against  them  by  said  company,  if  said  sale  had  not 
been  maiie  in  relatioQ  to  matters  of  set-off,  and  whether  they  be  subject 
to  objections  OQ  account  of  the  statute  of  limiiatioas,  non-perfoiinance  of 
coalracls,  or  other  cause ;  embracing  the  qiiattlum  of  cotisitUration  paid 
/or  the  clairnt,  or  any  (^  ihcm,  and  also,  that  the  fien»  claimed  by  the  re- 
spective creditors,  be  then  and  there  also  tnystigated  and  adjudicated-" 

In  pursuance  of  this  decree,  the  court,  at  its  May  Term,  1846,  pro- 
ceeded lo  distribute  the  fund,  arising  from  the  sali;  of  the  property, 
among  th^  several  claimanls,  one  of  whom  was  Collins,  the  plaintiff  in 
error,  aud  his  co-coolractois,  who  excepted  to  the  decision  of  the  court 
below. 

First — "  Because  the  court  ruled  and  decided  that  the  clause  in  (he 
charier  -  of  said  Monroe  Railroad  and  Banking  Company,  declaring 
that  said  road  should  be  pledged  and  bound  for  the  redemplion  of  the 
bills  or  notes  of  said  company,  created  a  specific  and  pitramouDi.  legal  lien 
on  said  road  over  alF  other  liens." 

In  the  year  1S33,  the  Legislature  granted  a  charier  lo  the  Monroe  Rail- 
road Company,  to  construct  a  railroad  from  Macon  to  Forsyth.  In  the 
year  1S35,  another  act  was  passed  amending  and  reviving  the  act  of 
IS33  ;  and,  in  the  year  1836,  another  act  was  passed,  amendtDg  and 
extending  the  provisions  of  the  original  charter,  and  cunferring  upon 
the  company  banking  privileges.  By  the  22d  and  23d  sections  of  ibe- 
last-uieDtioaed  act,  the  charter  of  the  Mooroe  Railroad  Company  is  de- 
clared lo  be  continued  ia  force,  in  all  matters  in  which  it  does  Dot  conflict 
with  the  provisions  of  the  latter  act ;  the  two  ai-ls,  therefore,  when  not 
io  conllicl,  will  be  considered  aa  one  act,  and  construed  accordingly. 

By  the  lllh  section  of  the  amended  charter  it  is  declared:  "The  rail- 
road to  be  built  by  said  company,  from  Macon  to  Forsyth,  togi-iher  with 
all  Ihe  revenue  arising  therefrom,  and  all  the  properly,  equipmi'nts  and 
effects  therewith  connected,  shall  be  piedijel  and  hound  for  Ine  redemp- 
tion of  the  notes  or  bills,  issued  by  or  from  said  company,  and  for  tne 
redemplion  of  Ihe  sain'e-" — Prio.  Dig.  372.  The  voria '"■  pledged  and 
boandy"  used  in  this  seclion  of  the  charter,  taken  io  their  common  accep- 
tation, or  in  their  legal  signification,  leave  no  doubt  upon  our  minds  as  to 
the  intention  of  the  Legislature.  The  road  to  be  built  by  (he  tompanyy 
and  all  ihe  rights  of  the  company  connected  therewith,  whith  would,  in 
law,  be  stibjecttothe  payment  of  the  debts  of  the  company,  were  intended 
to  be  pledged  and  bound  for  the  redemption  of  ihe  notes  or  bills  issued 
by  the  company  ;  and  in  our  judgment,  so  much  of  the  proceeds  of  the 
sale  of  said  road,  built  by  said  company,  and  ecjuipmenis  and  mate- 
rials furnished  by  thtm,  ought  first  to  be  applied  to  Ihe  claims  of  ihe  hill- 
holders.  That  Ihe  bill-holoers,  under  that  sec.iiun  of  the  charter,  acquired 
all  Ihe  rights  which  belonged  lo  the  company,  but  no  olher,  and  to  that 
extent  only,  we  are  of  the  opinion  ihe  decision  of  the  court  below  was 
correct. 

This  brings  us  to  the  considcratioq  of  the  2d,  3d  and   4th  grouods 
of  exception  taken  lo  Ihe  decision  of  ihe  court  below,  which  are  all 
mainly  included  in  the  4th  e 
ruled  and  decided  that  the  woi 
rials  and  iron  furnished  and  pi 
said  mortgages  were  gireu,  wh 
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•nished,  after  thu  ituulccnei/  of  said  KailroHd  nnd  Banking  Company,  «a^ 
liable  and  subject  lo  ihe  pajmcnt  of  ihe  bills  of  said  company,  in  prefit- 
ence  tn  said  mortgages  or  debt,  for  said  work  and  matiTials." 

The  whole  road,logelher  with  all  the  equipmenis,  was  sold,  and  tfce  pro- 
ceeds of  (he  sale  are  now  in  the  hands  of  a  court  of  etjuily  for  distribution : 
thetjuestiun  is,  whether  the  conlractorsrwho  done  work  and  furnished  ma- 
leritjsonlhe  road  above  Grittn,  after  ibejri^o/rtnry  of  the  company,  ocgti 
to  have  been  postponed,  to  the  bill-holders,  to  the  extent  of  the  -rtlcthr 
value  of  such  work  and  materials,  to  the  whole  fund  in  hand.  The  para- 
mount object  of  the  Legislature,  in  granting  the  charter  to  the  conipanv, 
was,  toadvance  the  public  interest  by  the  construction  of  the  road.  The 
completion  of  ihe  road  was  the  inducement  for  the  grant ;  the  bankin; 
privilege  was  conferred  on  Ihe  company  as  a  wcufls  lo  enable  tbcmio 
carry  out  this  great  worlc  of  internal  improvement,  for  the  benefit  of  lit 
public. 

The  record,  however,  informs  us,  that  before  the  completion  of  lie 
road,  iJic  company  became  imolcent,  whereby  they  were  wholly  on- 
able  to  go  on  and  finish  th«  work,  and  Ibe  objects  of  the  Legislature  wtrr 
about  to  be  frustrated.     During  this  slato  of  thin—   "'--  -'----■'■■ 
and  his  co-contractors  enler  into  a  contract  with  t 
the  road,  from  Griffin  to  the  terminus  in  De  K 
menlB,  and  all  necessary  materials.     This  contri 
the  2d  day  of  August,  1S42,  and  by  one  clause  ih 
"that  the  whole  of  the  Monroe  Railroad,  from 
junction  with  Ihe  Western  and  Atlantic  Railroad 
thereof,  and  all  of  the  appurtenances,  engines,  le 
implements  of  every  kind  connected,  or  lo  be  com. 
lo  Ihe  same  apperlaining,  and  all  other  eBecIs  lo 
shall,  he,  and  is,  hereby  conveyed  and  vested  ii 
second  \ian,in  full  title  and  PKlale,  itnlU  all  the  rfi/i 
they  nhall  become  entitled  iinderihii  conlracl,»hali 
tatitfed." 

By  the  llth  section  of  the  original  charter, 
company  have  the  right,  "  when  they  see  fit,  U 
part,  or  the  ishole  of  their  said  eKclusivo  righ 
said  railro.id,  with  the  primleget  thereof,  to  any  ii 
or  other  company,  subject  to  the  rates  abo 
compatiy,  under  this  clause  in  the  charter,  w« 
right  to  have  rented  or  farmed  out  their  prii 
Legislature,  so  as  to  have  drfealed  the  object 
but  the  farming  it  out  to  the  plaintiff  in  error  ami 
the  pat;po9e  of  constructing  and  completing 
judgment,  legitimately  carrying  out  the  views 
Legislature,  in  granting  the  charter  to  the  comf 
The  company,  in  consequence  of  their  inaoletm 
plete  the  road,  and  it  is,  together  with  the  privile) 
or  let,  to  the  plaintiff  in  error  and  his  associates,  fc 
the  same  completed  to  the  terminus  of  the  State 
contractors  Laving  Ihe  fall  title  and  estate  therei: 
payincnls,  lo  which  they  shall  berom<-  entitled,  ntt 
*haU  have  been  fully  met  and  satisfied.  In  purf 
mtiff  in  error,  ajid  his  associates,  expeii< 
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about  completing  said  road,  from  Griffin  to  the  terminns  of  the  Stale 
road  in  Dc  Kalb ;  furnished  several  tons  of  railroad  iron  and  other 
materials  ;  done  several  miles  of  grading  ;  furnished  timber,  and  built 
several  miles  of  superstructure  ; — all  of  whieh  was  sold,  with  tlie  road, 
and  contributed  to  swell  the  fund,  now  in  the  hands  of  the  court  for 
distribution  ;  but,  under  the  decision  of  the  court  below,  were  denied 
any  participation  whatever  in  the  distribution  thereof,  notwithstanding 
their  work  and  hbor,  raaterlaU  and  equipments  furnished  by  them, 
were   sold   under  the   decree  of  the  court,  and  thereby  conlrihnted 
directly  to  increase  said  fund;  the  court  below  being  of  tho  opinion, 
the  bill'holders  had  a  prior  lien  thereon,  to  the  contractors  who  done 
the  work  on  the  road,  furnished  iron,  materials  and  equipments,  as 
before  stated,  from  Griffin  to  the  terminus  of  the  State  road  in  DeKalb. 
We  have  already  shown,  the  bill-holders  had  a  prior  Hen,  under  the  1 1th 
section  of  the  amended  charter,  to  the  proceeds  of  the  sale  of  so  much 
of  the  road  as  was  buill  bii  the  company,  materials  and  etjuipnif  nts  fur- 
nished by  Ihem  ;  nor  conld  the  company,  by    contract  made  in  1842 
with  the  plaintiff  in  error  and  bis  associates,  defeat  such  lien,  because 
the  lien  of  the  bill-holders  was  of  prior  date  to  the  contraet,  on  so 
much  of  the  road  as  was  built,  materials  and  cquipmcntB  furnished  by 
/he  compaaii ;  that  portion  of  the  road,  however,  Duilt  by  the  plaintiff 
in  error  and  his  associates — the  materials  and  equipments  furnished  by 
them,  on  that  part  of  the  road  above  Griffin,  to'  the  terminus  of  the 
State  road — iros  not  b"ill  by  the  Monroe  Railroad  and  Banking  Company ; 
nor  were  tho  materials  and  equipments  furnished  by  the  plaintiff  in 
error  on  that  portion  of  said  road,  furnished  by  "  the  company  ;"  nor 
was  tho  company  entitled  to  the  same,  until  payment  was  made  therefor, 
according  to  the  stipulations  of  the  contract,  made  on  the  2d  August, 
18-12.      Although  it  was  not  competent  for  the  company  to  make  a 
contract,  in  1842,  to  defeat  the  lion  given  by  statute  to  tlic  bill-holders, 
on  that  part  of  the  road  built  by  the  comjiamj^  up  to  the  time  of  its  insol- 
vency ;  yet  it  was  competent  for  the  company  to  carry  out  the  intention 
of  the  Legislature,  in  the  completion  of  the  road,  by  making  a  contract 
which  would  give  the  undertakers  a  lieu  on  such  portions  of  the  road 
as  such  undertakers  should  thereafter  build,  until  they  were  paid  thtrefw. 
It  was  competent  for  the  company  to  stipulate,  by  erpresn  agreement, 
the  contractors  should  have  a  lien  on  that  part  of  the  road  which  they 
contracted  to  build,  to  i\t$  extent  of  tho  work  done,  and  materials  fur- 
nished, until  payment  was  made  by  the  company  for  such  work  and 
materiala. — Kirkiaan    vs.    Shawcross,  6    Term.    K^p.    14  ;    Green  vs. 
Farmer,  4  Burrow  Rep.   2220  ;    1    Slonft  Eq.  483,  sect.   506.      In 
Green  vs.   Farmer,  Lord  Mansfield  says :  "  The  convenience  of  com- 
merce and  natural  justice,  arc  ori  the  side  of  liens,  and,  therefore,  of 
late    years,  courts  lean  that  way.      1st.    Where   there   is   an   ezpre.M 
contract ;    2d!y.  Where  it  is  implied  from  the  usage  of  trade  -,  or  3dly. 
From  the  manner  of  dealing  between  the  parties  in  the  particular  case." 
This  contract,  made  on  the  2d  of  August,  1842,  between  the  company 
and  tho  plaintiffs  in  error,  giving  the  latter  a  lien  on  that  part  of  the 
road  they  should  build',  unt''      ■  ■  -      ■  •  ...... 

does  not  at  all  conflict  wi 
part  of  the  road  built  by 
been  entitled  to  that  portio 
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Griffin,  until  payment  made  to  them  therefor.  Certainly,  the  hill- 
holders,  who  are  the  creditors  of  the  company,  cannot  be  considered 
as  standing,  at  least  in  a  court  of  equity,  in  a  better  condition  than,tlic 
^ company  under  whom  they  claim.  If  the  company  could  not  appri>- 
priate  the  road,  built  by  the  contractors,  to  their  own  use  and  benefit, 
until  payment  for  the  work  and  materials,  on  what  principle  is  it  the 
bill-holders,  claiming  under  and  through  the  company,  can  justly  claim, 
in  a  court  of  equity,  to  have  exclusively  appropriated  to  their  benefit, 
the  proceeds  of  the  sale  of  such  portion  of  the  road  and  material?  ? 

We  cannot  bring  our  minds  to  the  conclusion  j  the  Legislature  intcnde  i 
to  create  a  lien  on  any  portion  of  the  road,  materials,  or  equipments, 
in  favor  of  the  bill-holders,  that  was  not  built,  or  furnished,  by  tke 
company.  It  was  not  intended  to  violate  that  principle  of  natval 
justice  which  exists  in  favor  of  those  whose  labor  constructed  the  road, 
and  who  furnished  materials  and  equipments  therefor,  after  tbe  insolr- 
ency  of  the  company,  under  an  express  agreement^  that  those  who  shoidJ 
perform  such  labor,  and  furnish  such  materials,  should  have  vested  in 
them  the  full  title  and  estate  thereto,  until  all  the  dues  and  paymeni^ 
to  which  they  should  become  entitled,  under  such  agreement,  be  fuUj 
met  and  satisfied.  This  agreement,  too,  was  calculated  to  carry  int^' 
effect  the  leading  object  of  the  Legislature,  in  completing  the  roai, 
^when  the  company,  to  whom  the  charter  was  granted,  by  its  hopeW^^' 
insolvency,  forbid  the  accomplishment  of  the  just  expectations  of  tb' 
public  in  that  regard.  Nor  did  the  bill-holders  take  the  bills  on  tl^ 
Jaith  or  credit  of  that  portion  of  the  road  built,  or  materials  farnishe<i 
by  the  plaintiff  in  error,  or  his  associates,  under  the  agreement  of  'i*- 
August,  1842 ;  for  the  record  shows  the  company  was  wholly  inaoktau  it 
the  time,  and  if  the  road  had  been  then  sold,  the  fund  would  not  have  W^b 
increased,  by  the  labor  and  materials  furnished  thereon  by  the  plaintiff  a 
error ;  but,  on*  the  contrary,  would  have  been  diminished  to  that  ext^Ti'.. 

The  effect  of  the  decision  of  the  court  below  is,  to  place  the  HU* 
holders,  with  respect  to  the  road  above  Griffin,  built  by  the  plain- 
tiff in   error,  in  a  better  condition  than  the  company   under  whva 
they  cljaim ;   for  the  company  could  not,  under  the  agreement,  be 
considered  the   owners  of  that  portion   of  the   road,  materials  asi 
equipments,  built  and  furnished  by  the  plaintiffs  in  error,  until  tb» ;. 
had  paid  for  the  same.     On  what  principle  of  equity,  or  of  morals,  i^  if. 
then,  that  the  bill-holders,  who  claim  under  or  through  the  compacj. 
can  appropriate  to  themselves  the  proceeds  of  such  portion  of  ti'- 
road  and  materials,  without  first  paying  the  plaintiff  therefor  ?     Wi . 
it  be  answered.  The  statutory  lien,  under  the  11th  section  of  the  charter, 
confers  the  right  ?    That  section  only  gives  the  bill-holders  a  lien  on  ^- 
much  of  the  joad,  materials,'  equipments,  &c.,  as  shall  be  buili  and  J&- 
nished  by  the  company  ;  and,  we  have  already  shown,  that  portion  of  t£< 
road  above  Griffin,  built  by  the  plaintiffs  in  error,  and  the  materials  as-i 
equipments  furnished  thereon  by  them,  was  not  built  by  the  d»mpan^y  m~ 
were  the  materials  or  equipments  famished  by  the  company^  nor  did  tha^ 
portion  of  the  road,  materials,  or  equipments,  belong  to  the  ooapaBj. 
until  payment  was  made  therefor,  in  pursuance  of  the  agreemeBl|VUca 
■~  ^ot  pretended  to  have  been  done. 

'flmuch,  therefore,  as  that  portion  of  the  road  above  Gtr  ^ 

lit  by  the  work  and  labor  of  the  plaintiffs  in  error 
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materials  and  equipments  furnished  by  them,  has  been  sold,  together 
with  the  whole  road,  and  the  proceeds  thereof  thereby  constituting  a 
relative  proportion  of  the  whole  fund,  now  in  the  hands  of  the  court 
for  distribution,  we  are  of  the  opinion  the  court  below  committed  error, 
in  excluding  the  plaintiff  in  error  and  his  associates  from  receiving  a 
relative  proportion  of  said  fund ;  that  the  plaintiff  in  error  and  his 
associates,  in  our  judgment,  have  a  prior  and  superior  equity  to  the 
bill-holders,  to  be  paid  out  of  said  fund,  to  the  extent,  and  in  pro- 
portion to  the  relative  value^  of  the  work  done  by  them  on  said  road, 
materials  and  equipments  furnished  by  them,  between  Griffin  and  the 
terminus  of  the  road,  in  the  county  of  De  Kalb,  to  be  apportioned  in 
'  the  manner  hereinafter  stated,  in  the  judgment  of  this^  court. 

The  6th  exception  to  the  decision  of  the  court  below  is  :  "  Because 
the  court  ruled,  and  decided,  that  the  bank-bills  should  each  take  in 
proportion  to  the  value  received  by  the  bank  for  it,  at  its  emission  by 
the  bank,  whereas  the  original  decree  fixes  the  quantum  of  consideration 
paid  for  the  bills  by  the  claimants,  as  the  amount  to  be  received." 

The  original  decree,  ordering  the  road  to  be  sold,  further  directs:  ^^  that 
the  creditors  of  the  company,  if  any  controversy  should  arise  respecting 
their  claims,  should  then  litigate  among  themselves,  in  respect  to  all  ob- 
jections, which  would,  or  might,  have  been  available  against  them  by  said 
company,  if  said  sale  bad  not  been  made,  in  relation  to  matters  of  set-off; 
and,  whether  they  be  subject  to  objection  on  account  of  the  statute  of 
limitation,  non-performance  of  contract,  or  other  cause,  embracing  the 
quantunVof  consideration  paid  for  the  claims^  or  any  of  them  ;  and,  also, 
tnat  the  liens  claimed  by  the  respective  creditors  be  then  and  there  in- 
vestigated and  adjudicated." 

It  was  urged  at  the  bar,  the  court  should  adopt  the  rule  in  cases  of 
bankruptcy  lor  its  government ;  in  this  case,  that  notwithstanding  a  party 
purchases  a  bill,  or  note,  for  less  than  its  nominal  value,  yet,  in  the  dis- 
tribution of  the  bankrupt's  effects,  he  is  entitled  to  receive  the  full 
amount  thereof;  and  Cooper^a  Bankrupt  Xatr,  261-5,  was  cited.  What- 
ever may  be  the  rule  in  cases  of  bankruptcy,  we  think  this  case  stands 
on  a  very  different  footing.  Here  is  a  fund,  raised  under  a  decree  made 
by  a  court  of  chancery  ;  and  a  distribution  of  that  fund  is  being  made,  in 
accordance  with  the  terms  of  that  decree.  The  court  having  the  juris- 
diction and  authority  to  direct  a  sale  of  the  property,  and  thereby  create 
the  fund,  has  also  the  same  power  and  authority,  to  direct  the  manner  in 
which  such  fund  shall  he  distributed. 

Oneof  the  grounds  of  application  to  the  court  for  a  sale  of  the  road  was, 
that  the  company  was  insolvent ^  and  unable  to  pay  its  debts.  With  the 
intent  to  measure  out  justice  tb  the  respective  claimants  as  far  as  prac- 
ticable, knowing  there,  would  not  be  sufficient  to  pay  all,  the  court 
declares  the  claimants  on  the  fund  shall  litigate  among  themselves,  and 
that  the  liens  of  the  respective  creditors  should  be  investigated  and  adju- 
dicated by  the  court,  ^'  embracing  the  quantum  of  consideration  paid  for 
the  claims^  or  any  of  thetn.^^  It  is  under  the  authority  of  the  decree,  made 
for  I  he  sale  of  the  road,  the  court  proceeds  to  investigate  and 'adjudicate 
the  Hensy  claimed  by  thr  —  -«  on  said  fund. 

Why  shall  not  th<^  s  investigation  and  adjudi- 

cation, the  "  quanf  the  claimSj  or  any  of  them^^'* 
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as  directed  by  the  decree  ?  Is  one  portion  of  the  decree  more  binding 
on  the  court,  in  making  a  distribution  of  the  fund,  than  another ;  and  if 
so,  on  wnat  principle  is  it  made  more  binding  ? 

Independent  of  the  decree  itself,  we  are  of  the  opinion,  the  clear  equily 
of  the  case  is  in  favor  of  distributing  the  fund  among  the  respective  bill- 
holders,  in  proportion  to  the  quantum  of  consideration  paid  f«r  the  bills  bj 
the  respective  holders  thereof.     Although  the  funds  in  the  bandjs  of  tbe 
court  cannot,  perhaps,  be  technically  considered  as  equitable  assets,  jet. 
being  raised  under  the  decree  of  a  court  of  equity,  and  under  its  control, 
a  proper  regard  should  be  had  to  the  fundamental  principles  of  equitv 
in  making  a  distribution  of  it.     If  the  fund  was  sufiicient  to  pay  all  the 
claimants,  there  would  be  no  difficulty ;  but  there  are  many  who  roust  ^. 
unpaid.     Shall  the  bill-holder,  then,  who  paid  but  ten  cents  in  the  doli«i: 
for  his.  bills,  exhaust  the  whole  fund,  or  a  majority  of  it,  by  receiving  tLe 
full  amount  of  his  claims:  that  is  to  say,  receive  one  hundred  cents  out 
of  the  fund  for  which  he  paid  only  ten  ;  while  he  who  paid  one  hundiei! 
cents  in  the  dollar  for  his  claims  gets  no  more.     In  other  words,  has  k 
who  paid  but   ten  cents  in  the  dollar  for  his  bills,  the  same  equitabif 
claim  on  the  fund  as  he  who  paid  one  hundred  cents  in  the  dollar,  when 
'  the  fund  is  not  sufficient  to  pay  all..^     In  Davison  vs.  Watson^  the  plain- 
tiff, a  bond  creditor  of  the  testator,  compounded  with  the  other  creditor;, 
and  they  executed  an  assignment  to  him  of  their  debts.     On  the  heario?. 
the  usual  decree  was  made :  "  The  legatees  obtained  an  order  on  pei>- 
tion,  that  the  minutes  of  the  decree  should  be  added  to,  by  directing  ae 
inquiry,  whether  the  said  plaintiff  had   purchased  from,  or  compounded 
with,  any  of  the  creditors  of  the  testator  for  their  debts,  and  what  co»- 
sideration  was  really  paidj  or  given ^  for  such- debts ;  and.  a  declaratioD. 
that  what  the  master  should  find  to  have  been  actuallt/  advanced^  paidcf 
allowed  by  the  said  plaintiff  for  such  debts^  and  no  more^  was  to  be  allowed 
to  him  in  respect  thereof." — 2  Smith  Chan,  Prac.  265. 

In  making  an  equitable  distribution  of  the  fund,  therefore,  under  the 
original  decree,  amongst  the  bill  holders,  we  are  of  the  opinion,  tb^ 
quantum  of  consideration  paid  therefor  by  the  respective  claimants,  al  ih-? 
time  they  become  the  holders  of  said  bills,  should  constitute  the  vaiLe 
of  their  claim  on  the  fund ;  and  not  the  value  received  by  the  bank  to: 
such  bills,  at  the  tjme  of  the  emission  of  the  same. 

The  sixth  and  last  exception  is  :  *"  Because  the  court  erred  in  deciding 
that  the  said  bills  set*  apart  as  collateral  security,  to  secure  the  wor^« 
labor  and   materials   found   and*  furnished  on  said  road,  had  not  beeo 
legally  issued  by  said  bank,  and  therefore  could  not  claim  any  of  said 
fund."     On  lookin?  into  the  manner  in  which  this  securitv  was  takt-o 
by  the  plaintiff  in  error  and  his  associates,  as  disclosed  by  the  record,  w** 
are  decidedly  of  the  opinion  they  are  not  entitled  to  receive  any  portion  d 
said  fund  as  bill-holders.     The  bills  were  not  issued,  as  was  contemplated 
by  the  charter  of  the  company,  and  the  manner  in  which  they  are  now 
attempted  to  be  used  for  the  purpose  of  placing  the  holders  thereof  ca 
the  same  footing  as  the  holders  of  bills,  issued  and* put  in  circalatton  as 
money,  according  to  the  terms  of  the  charter,  cannot  receive  the  saoclioc 
of  this  court :  to  permit  it  would  be,  in  our  judgment,  to  sanction  a  fraud 
on  the  rights  of  those  bill-holders,  whose  bills  were  legitimately  is«K*d* 
and  put  in  circulation  as  money,  according  to  the  terms'  andprovtvoas  of 
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the  charter.     On  this  ground  of  exctiplion  taken,  we  Euwt  cheerfully 
concur  in  opinion  with  itie  court  below. 

This  cauae  came  on  lo  be  heard  ou  ihe  1ran.<icript  of  the  record  from 
the  Superior  Court  of  the  county  of  Bibb,  and  was  argued  by  counsel : 
WhereupoD  it  is  considered  and  adjudged  by  thi;  court,  ihatth 
of  the  court  below  be  Reversed, on  the  following  grounds:  Fir 
it  is  the  opinion  of  this  court,  that  the  bill-holders  hail  a  para 
only  on  the  fund,  raised  by  the  sale  of  the  railroad  from  Mac 
fin,  and  so  much  only  of  the  road  frouiGrilhn  to  Ihe  terminus 
as  was  built  by  the  Monroe  Railroad  and  Banking  Company, 
^il  day  of  August,  1S42 ;  and  that  the  contractors  of  the  £ 
under  the  agreement  of  the  2d  of  August,  1843,  in  the  record 
had  a  prior  and  superior  equity  to  the  bUI-holilers,  to  be  | 
said  fund,  in  proportion  lo  the  rvlutltt  value  of  the  work  don 
on  said  road,  and  iiialerials  and  equipments  furnished,  betu 
and  the  teroiinus  of  the  road,  in  the  county  of  De  Kalti ;  and  ih 
below  committed  error,  in  excluding  said  coDtraciors  from  an 
tion  in  said  fund,  to  the  extent  of  the  relaliee  value  of  their  eld 
and  labor  done,  and  materials  and  equipments  furnished  said  ro 
the  city  of  Grif&n  and  the  terminus  of  the  road  in  De  Kalb  as 

It  is  further  the  judgment  of  this  court,  that  the  relatire  ealue  o( 
the  work  and  labor  done,  and  materials  and  equipments  furnished  said 
road,  by  said  contractors,  between  the  places  last  afon-said,  be  appor- 
tioned by  three  commissioners,  to  be  appointed  by  the  court  below,  with 
power  to  hear  evidence  in  relation  thereto;  and  make  report  thereon, 
within  such  time  as  to  the  said  court,  shall  be  deemed  expedient. 

Second,  Because  the  coun  below  committed  error  in  deciding,  "  that  the 
bank-bills  should  take,  each  in  proportion  to  the  value  received  by  the 
bank  for  it,  at  the  time  of  its  emis^oo  by  the  bank."  It  being  the  opin- 
ion of  this  court,  that  each  bank-bill  should  lake  in  proportion  to  ihtf* 
quantum  of  consideration  paid  therefor  by  the  bolder,  or  claimant  on  the 
tund  ;  and  that  such  holder,  or  claimant,  should  stale  the  quantum  of 
consideration  actually  paid  therefor,  on  oath  in  writing,  with  the  right  of 
other  contesting  claimants  for  said  fund,  lo  traverse  the  same. 


No.  66. — Lewis  Bullard,  plaintiff  in  error,  vs.  The  Cesthal 
Bank  of  GeoRciA,  defendant  in  error. 

A  cGTtific.«te,  setlin);  forth  that  the  holder  had,  on  depmil  in  Ihe  Monroe  Railroad  and 
Banking  Company.  f|3Ul>  of  iti  notes,  which  would  be  pijd  In  lilioidcr  Ihcri-on, 
with  S  i>er  cent,  inlcreiit  per'annum.ii  not  of  equal  di^nifjfir  |jtiiir>ly,  andtr  ihr  char- 
ier, with  Ihe  bills  of  the  bank,  in  Ihe  claim  ol'mDnc;  raiaed  b]r  Ibc  aaU  o(  the  rail- 

Such  certificate  fiirniihei  evidence  or  ■  new  conlract,  bj  which  Ihe  holder  aurren- 
(tered  hia  bill)  lo  (be  binlc,  in  consideration  of  the  underlakini;  on  ita  pari  lo  pav 
him  iheir  nmount  with  9  per  cent,  inteiealper  annum     Thebilla  ihui  •urremlcrcil. 
and  fur  which  the  cerlitieate  was  tabea,  tniy  have  been  le-iiaued  by  the  bank,  ■< 
in  other  hands  may  constiiute  a  Kpanie  claim  upon  (he  fund  rained  frunt  tho 
of  (he  road. 
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The  railroad,  and  all  the  property  and  equipments  therewith  connected, 
belonging  to  the  Monroe  Railroad  and  Banking  Company,  i^as  sold  by 
certain  commissioners  under  a  decree  in  equity,  rendered  in  the  Superior 
Court  in  the  county  of  Bibb;  and  the  sum  of  $160,d25  33,  the  aggre- 
gate amount  of  said  sale  was.  brought  into  the  court  below.  At  May 
Term,  1846,  of  said  court,  Judge  Floyd  presiding,  on  motion  of  Kenin 
and  Rockwell  of  counsel,  representing  the  claims  of  the  Central  Bank  o( 
Georgia,  holding  bills  or  notes  issued  by  said  Monroe  Railroad  and  Baok- 
ing  Company,  the  court  below  proceeded  to  hear  argument  on  the  ques- 
tion, whether  said  bills  or  notes  were  of  the  highest  dignity,  and  took 
lien  prior  to  all  other  claims  on  said  fund  so  brought  into  court.  AmoD^* 
those  claiming  the  money,  there  was  a  class  of  claims  founded  on  cer- 
tifica^tes  of  deposit,  of  which  the  following  is  an  example,  viz. : 

*'  Monroe  Railroad  and  Banking  Company, ) 

Macon,  January  27,  1842.     \ 
"$300. 
"  This  certifies  thai  Lewis  Bullard,  Esq.,  has  on  deposit  three  huodrei! 
dollars  of  the  notes  of  this  Institution,  which  will  be  paid  to  his  oni^i 
hereon,  with  eight  per  cent,  interest  per  annum. 

J.  W.  Philips,  Teller- 

Rutbetford  of  counsel  in  the  court  below,  representing  holders  of  sb» 
certificates,  opposed  the  said  motion,  and  urged,  in  objection,  that  the  b(i^' 
or  notes  had  not  in  law  the  priority  claimed  over  said  certificate,  and ccs- 
tended  that  the  said  certificates  stood  upon  the  same  footing,  and  were^' 
the  same  and  equal  dignity  with  the  said  bills  or  notes.  The  court  t^- 
low  ruled,  that  such  certificates  were  not  oj  equal  dignity  and  pn^^) 
with  said  bills  or  notes,  and  in  the  judgment  of  the  court  below,  dbtri^*' 
ing  said  money,  classed  said  certificates  several  grades  below  the  posU^^ 
«^of  bills  or  notes.  To  which  the  counsel  for  the  plaintiff  in  error  except^ 
on  the  grounds,  that  the  ^aid  certificates  of  deposit  showed  that  the  bo»' 
ers  had  deposited  in  said  bank  its  notes  or  bills,  and  that  they  could  ba^^ 
claimed  payment  only  in  the  bills  of  said  bank ;  that  said  certificate 
were  evidence  that  the  bills  or  notes  therein  mentioned  had  never  ^ 
"  redeemed,"  i.  e^  they  had  not  been  taken  up  in  specie,  or  in  anytb'J^ 
which  was  ac^cepted  by  the  holder  as  equivalent. 

John  Rutherford,  for  the  plaintiff  in  error. 

A.  H.  Chappell,  for  the  defendant  in  error. 

By  the  Cotir/— Warner,  Judge. 

The  only  question  made  in  this  case  is,  wheiher  the  pluntiff  in  ^^^/ 
who  deposited  billd  of  the  Monroe  Railroad  and  Banking  Compuiy  i^ 
said  bank,  under  a  contract  therewith,  that  he  was  to  be  paid  eight  p>' 
cent,  interest  per  annum  therefor,  stands  on  the  same  footing  &?  a  biu- 
holder,  under  the  decision  of  this  court  made  during  the  present  t*^ 
The  court  below  decided,  the  plaintiff  in  error  did  not  stand  on  t^' 
same  footing,  claiming  under  his  certificate  as  a  depositor^.as  an  ordi- 
nal bill-holder,  and  we  are  of  opinion  the  judgment  of  the  court  K^'* 
■**«  correct.     The  ninth  section  bf  the  act  incorporating  the  compir-.^ 
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provides,  that,  if  the  corporation  shall  refuse  payment  of  t/«  hills  in  gold 
and  silver  coin,  the  holders  of  such  bills,  on  demand  made,  shall  be  enti- 
tled to  receive'interest,  at  the  rate  of  ten  per  cent,  per  annum  in  addi- 
tion to  the  ordinary  legal  interest.  The  plaintiff  in  error  is  not  the 
holder  of  the  bills  of  the  bank  ;  he  gave  up  to  the  bank  his  bills,  and 
made  a  new  contract^  of  which  his  certificate  furnishes  the  evidence, 
whereby  he  was  to  receive  interest,  at  the  rate  of  eight  per  cent,  per 
annum. 

The  eleventh  section  of  the  charter  ^ves,  to  hill-holders  only,  a  lien 
upon  the  road  and  equipments. .  For  aught  that  appears  to  the  con- 
trary, the  identical  bills  deposited  by  the  plaintiff  in  error  have  been 
re -issued  by  the  bank,  and  now  in  the  hands  of  some  claimant,  for  a  por- 
tion of  the  fund  how  in  court.  We  cannot  consider  this  a  special  de- 
posit of  the  identical  bills ;  but,  on  the  contrary,  are  of  the  opinion, 
the  bank  was  at  liberty  to  use  them  ;  certainly,  the  plaintiff  in  error,  by 
his  own  voluntary  act,  parted  with  them.  Doubtless  he  thought,  at  the 
time,  he  was  making  the  best  arrangement  for  his  own  interest,  by  sur- 
rendering the  bills  to  the  bank  to  be  used  by  its  officers,  and  taking  a 
certificate  of  deposit  drawing  interest ;  and  must  now  abide  the  result 
of  his  contract  made  with  the  Bank :.  we  cannot  consider  him  as  a  bill- 
holder,  within  the  intent  and  meaning  of  the  eleventh  section  of  the 
charter. 

Let  the  judgment  of  the  court  below  be  affirmed. 


No.  67. — John  P.  Evahs^  plaintiff  in  error,  vs,  Bebey  Rogehs, 

defendant  in  error. 

Whenever  proceedings  in  court  are  irregular,  application  to  set  tbem  aside  should  be 
made  in  the  first  instance.  If  the  party  after  discovering  the  irregularity  proceed 
himself  and  take  subsequent  steps  in  the  cause,  or  lie  by  and  sufTer  the  other  party 
to  do  BO,  the  court  will  not  as8i.st  him. 

A  verdict  may  be  amended  so  as  to  conform  to  the  declaration,  if  the  error  be  apparent 
on  the  face  of  it. 

The  allowance  or  disallowance  of  amendments  in  pleadlng9  are  matters  within  the 
discretion  of  the  court,  and  will  not  be  interfered  with  except  in  extreme  cases. 

Neither  the  act  of  1826,  1831,  1S39,  1840,  nor  1S45',  passed  for  the  relief  of  securities 
and  endorsers,  ^ive  the  control  of  executions  to  endomers  who  hare  paid  off  the 
same  against  prior  endorsers,  except  such  executions  as  have  issued  on  judgments, 
founded  on  bankable  instruments. 

This  cause  grew  out  of  an  affidavit  of  illegality. 

On  the  11th  day  February,  1841,  a  judgment  was  rendered  in  Bibb 
Superior  Court,  at  the  instance  of  Uriah  J.  Bulloch,  against  Rufus  K. 
Evans  as  maker,  and  John  P.  Evans,  the  plaintiff  in  error,  and  Berry 
Rogers,  defendant  in  error,  as  endorsers  for  the  sum  of  $30S  15,  prin- 
cipal, besides  interest  and  costs.  Berry  Rogers,  defendant  in  error, 
who  was  the  last  endorser,  was  compelled  to  pay  over  the  full  amount 
of  said  judgment.     It  appeared  from  the  record  tfhat,  afterwards  in  the 
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Superior  Court  of  the  said  county  of  Bibb,  at  November  Term,  lb42, 
the  said  Berry  Rogers  obtained  the  following  order  of  said  court,  grant- 
ing him  the  control  of  said  judgment  as  follows,  to  witu 

"URIAH  J.  BULLOCH,  \  Judgment,  Bibb  Superior  Court,  lllh  Febroary.  1S41 

RUFUS  K.'^liVANS,  (  Principal,  .  ...  pi^f^} 
JOHN  P.  EVAN  15,  and  L  Int.  to  Judgment,  ....  2*^ '" 
BEHRY  ROGLKS.  J      Costs, ^' ^^ 

"  It  appearing  to  the  court  that  Berry  Rogers,  the  last  endorser  on  tli 
note,  the  foundation  of  the  above  judgment,  has  been  compelled  to  |;; 
over  the  full  amount  of  the  above  judgment,  and  praying  for  his  reii.ti.- 
against  the  other  endorser,  John  P.  Evans,  under  the  act  of  the  i^- 
Decembor,  1840,  and  by  testimony  produced  in   court  at  this  t.ri 
showing  that  John  P.  Evans,  though  an  endorser  upon  the  note  on  ^-i^- 
the  above  judgment  was  founded,  was  the  principal  debtor  at  first,  it  ^* 
ing  his  own  debt ;  it  is  therefore  ordered,  that  the   said  Berry  Rop"; 
have^the  use  and  control  of  the  above  judgment  for  the  whole  amount 
principal,  interest  and  costs  against  said  John  P.  Evans,  to  reiiula^ 
himself  as  security,  and  that  said  judgment  be  enforced  in  his  fi'' 
against  the  other  defendant,  Rufus  K.  Evans,  for  only  one-half  of  ^ 
principal,  interest  and  costs  due  on  said  judgment.*'-   AfteswardN'^ 
the   16th  day  of  March,  1846,  a  capias  ad  salis/aciendum  was  i^ra- 
from  said  judgment  at  the  instance  of  said  Berry  Rogers,  the  t^- 
issuing  in  the  name   of  Uriah  J.  Bulloch,  as  plaintiff;  and  .thc"*^ 
Rufus  K.  Evans,  John  P.  Evans  and  Berry  Rogers,  as  defendant?. 

Afterwards  on  the  9th  day  of  April,  1846,  John  P.  Evans,  the  f- '' 
tiff  in  error,  was  arrested  under  and  by  virtue  of  said  writ  of  capto^^ 
satisfaciendum^  by  the  sheriff  of  the  said  county  of  Bibb  :  \^1ieren^  - 
he  made  and  filed  an  affidavit  of  illegality,  alleging  that  the  saidox'^' 
tion  was  proceeding  against  him  illegally  on  the  following  gronndv' 
wit : 

1st.  That  if  any  such  judgment  appeared  on  the  record  of  said  c*'^''" 
as  was  mentioned  in  said  ca,  <a..the  same  was  not  founded  on  theV'.'* 
diet  of  a  jury,  or  the  confession  of  the  defendants,  but  was  entered '^■ 
by'  counsel  for  plaintiff,  of  his  own  voluntary  accord,  and  viii'  ^ 
authority  of  law,  and  was  therefore  absolutely  null  and  void. 

2d.  That  the  jury  having  rendered  against  defendants  a  verdict ' 
this  effect  or  in  these  words  :  "  We^  the  jury^find  for  the plauiii^  (-'' 
and  eiijht  dollars^  with  interest  and  cosi  of  suity  {signed)  Leonard  M-'' 
foreman^^''  which  has  not  been  appealed  from  or  altered,  counsel  eni^f 
up  judgment  for  the  amount  first  above  stated,  which  was  illegal.  I ' 
cause  the  judgment  did  not  follow  the  verdict  of  the  jury  in  any  p'^'' 
cular. 

3d.  Because,  several  terms  after  the  rendition  of  the  verdict,  1*^/' 
tiff's  counsel  moved  and  obtained  an  order  to  correct  said  verdict ;  t^ 
the  effect  of  which  waste  make  a  new  verdict,  which  was  grossly  "' - 
and  absolutely  null  and  void.       .  ^ 

4th.  Because  said  judgment  had  been  paid  off  and  discharged  ifl  '- 
by  one  of  the  co-defendants,  and  the  ft.  fa,  returned  to  the  office  **'  ^ 
fied  in  full. 

'♦h.  Because  defendant  (plaintiff  in  error)  had  once  before  bett  a;- 
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rested  on  said  ccr.  sa,  aad  discharged,  which  discharged  the  debt  in  full, 
to  wit:  May  Term,  1842,  of  said  court. 

6th.  Because,  again  afterwards  defendant  (the  plidnti£f  in  error)  was 
arrested  and  again  discharged. 

7th.  Because  the  said  Rufus  K.  Evans  was  also  arrested,  and  gave 
bond  and  security,  and  no  action  had  been  had  on  said  arrest  and  pro- 
ceedings. ^ 

8th.  Because,  in  February,  1843,  the  defendant  (the  plaintiff  in 
error)  was  arrested  at  the  instance  of  his  co-defendant,  Berry  Rogers, 
(the  defendant  in  error,)  by  virtue  of  an  order,  a  copy  of  which  was 
endorsed  on  the  back  of  said  ca.  ra.,  being  the  order  of  court  herein- 
before recited,  which  said  order  was  manifestly  absurd,  and  the  arrest 
under  it  illegal,  on  the  following  grounds:  The  act  of  1840  has  no  re- 
ference to  the  case  of  endorsers,  but  refers  to  co-securities,  the  act 
giving  a  remedy  to  endorsers  not  reaching  this  case  ;  the  making  of  a 
party  to  a  note  the  maker  of  the  note,  when  he  was  endorser  only, 
violated  the  contract  of  the  parties,  and  established  a  new  one  in  its 
stead  made  by  the  court  and  not  by  the  parties ;  and  again,  the  control 
of  the  judgment  gave  to  Rogers,  (the  defendant  in  error ,^  the  right  to 
enforce  the  whole  principal,  interest  and  costs  out  of  Jonn  P.  Evans, 
(the  plaintiff  in  error,)  and  also  one-half  more  out  of  Rufus  K.  Evans, 
which  was  absurd. 

9th.  Because,  the  court  had  decided  that  the  above-recited  order 
could  have  effect  only  against  the  property,  and  not  the  person,  of  the 
endorser,  John  P.  Evans,  (the  plaintiff  in  error.) 

10th.  Because  a  ca.  aa.  could  not  issue  against  the  said  John  P^ 
Evans,  in  said  cause. 

It  appeared  from  the  record,  that  the  verdict  was  as  stated  in  the 
second  ground  of  illegality ;  but  entered  on  the  minutes  for  three  hun^ 
dred  and  eight  dollars  and  fifteen  cent8^  which  was  the  amount  of  the 
note  sued  on.  The  record  showed  a  demand  of  $308  15,  without  any 
credits  or  sets-off. 

An  order  was  subsequently  taken,  correcting  the  verdict,  so  as  to  make 
it  for  the  above  sum. 

It  appeared,  from  an  entry  on  the  original  yi. /a.,  that  Berry  Rogers, 
the  defendant  in  error,  and  who  was  last  endorser  upon  said  note,  had 
paid  off  the  full  amount  of  the  debt,  principal,  interest  and  costs, 
amounting  to  some  $352  00. 

It  appeared  that  the  plaintiff  in  error  had  before  been  arrested  upon 
a  ca.  sa,  issuing  from  said  judgment,  and  discharged  in  the  court  below, 
at  a  previous  term,  on  the  ground  that  under  the  said  order  giving  con- 
trol to  the  defendant  in  error,  he  could  not  have  execution  against  the 
body  of  the  said  plaintiff  in  error. 

The  affidavit  of  illegality  came  on  to  be  heard  in  the  Superior  Court 
of  said  county  of  Bibb,  before  Judge  Floyd,  at  May  Term,  1846,  when 
counsel  for  the  defendant  in  error  moved  to  dismiss  the  said  affidavit  of 
illegality,  on  the  ground  that  there  was  no  cause  of  illegality  shown  in 
any  of  the  several  grounds  stated  therein,  which  motion,  after  argument 
and  consideration  of  the  facts  appearing  of  record  in  said  cause,  was 
0B8tained  by  the  court  below ;  and  the  affidavit  of  illegality  by  ordit 

30  f- 
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thereof  was  diBiuissed ;  to  which  the  counsel  for  the  plaintiff  in  error 

excepted. 

> 

C.  J.  McDonald,  for  the  plaintiff  in  error,  insisted: 

Ist.  The  judgment  did  not  follow  the  yerdict,  ilnd  was  therefore 
erroneous  and  void. 

2d.  The  verdict  could  not  be  amended  after  judgment.-^!  ^"' 
481. 

3d.  The  act  of  1840  gives  a  remedy  to  a^  surety  agahsi  lus  ^ 
sureties  only,  and  not  against  the  principal. — Pamphlei  oj  1840,  page  173 
It  gives  no  remedy  to  an  endorser. 

ft  is  the  endorser  of  such  note  only  as  is  payable  at  a  bask,  or  d^ 
posited  in  bank  for  collection,  that  is  entitled,  on  payment  of  a  jw 
m^nt  by  him,  to  control  it  against  his  co-endorsers ;  and  then  it  c«bb* 
controlled  against  the  property  only  and  not  the  person.— :^fl*P**' 
1839,  p.  58. 

4th.  The  court  has  decided  that  the  judgment  can  be  enforced  igu^ 
the  property  only  of  the  defendant. 

5th.  The  surety  obtaining  the  control  of  the  judgment  agiiiost  ^ 
principal,  cannot  enforce  it  against  his  person,  but  against  his  prop^ 
only.— Prin.  461, 470 ;  Pamphlet  of  1839,  p.  58. 

T.  P.  Stubbs,  for  the  defendant  in  error. 

NisBET,  Judge,  having  been  of  counsel,  gave  no  opinion. 
By  the  Court — Lumpkin,  Judge. 

The  court  does  not  feel  called  on  to  go  at  great  length  into  «&  ^ 
questions  arising  out  of  this  chaotic  record,  A  more  reprehenaU***' 
ample  of  vexatious  litigation  has  not  come  under  its  review. 

As  to  the  want  of  power  in  the  court  to  amend  the  verdict,  aoo  * 
nonconformity  of  the  judgment  to  the  verdict,  these  objections  can*  •f 
late,  after  five  years' intervening  altercations  between  the  parties.  ^_ 
all  cases  of  irregularity  in  the  proceedings  in  a  court  the  party  a^^ 
should  apply  as  early  as  possible ;  and  if  he  either  proceed  himdeo.^ 
lie  by  and  suffer  the  other  party  to  proceed,  the  court  will  not  «iP 
him. — Tidd^s  Frac.  435.  Lord  Kenyon,  in  the  case  of  -P*®**?, 
RawHnge,  (1  East^  77,)  declares  this  to  be  the  universal  practice  of  ^ 
court :  "  That  where  there  has  been  an  irregularity,  if  the  party  ^ 
look  it  and  take  subsequent  steps  in  the  cause,  he  cannot  aftenr«r^|\ 
vert  back  to  the  irregularity  and  object  to  it.  Justice  require*)  ^ 
this  rule  should  be  general  in  its  operation,  having  in  view  the  adttff*" 
ment  of  right."  And  in  De  Argent  vs.  Vivantj  (1  Easfy  335,)  thfff' 
say,  "  that  any  irregularity  must  be  taken  advantage  of  in  the  fir?^^* 
stance,  and  that  it  is  considered  as  waived  by  the  party,  who  voIbb^*^- 
does  an  act,  submitting  to  the  proceeding  instead  of  talcing  steps  i^"®^ 
diately,  to  avail  himself  of  the  irregularity,  which  ought  alwap  ^^  ^ 
done  in  the  first  instance.^ 

We  hold,  therefore,  that  it  is  too  late  for  the  defendant,  Wot,<|^ 
Mst  that  the  execution,  which  he  is  resisting,  is  founded  on  bo  ref^ 


DECATUR,  AUGUST  TERM,  1846.  4^ 

ETmni  99.  Bofen. 

—   -  { 

or  judgment,  after  he  has,  for  a  scries  of  years,  heen  contesting  its  pay- 
ment, and  joined  in  sundry  collateral  issues  to  arrest  its  progress. 

We  are  by  no  means  convinced,  that  the  court  below  had  not  power 
to  amend  the  verdict.  The  ancient  rigor  of  the  laws  is  greatlv  abated, 
and  the  late  practice  is,  to  allow  great  latitude  in  amending  the  plead- 
ing.—2  Str.  Rep.  197  ;  1  Cain.  Rtp.  381,  683 ;  \b  Johns.  Rep.  318;  7 
Mobs.  Rep.  358  ;  11 16. 157 ;  Doug.  376,746  ;  BayU  Rep.  496 ;  1  Cow. 
Rep.  133. 

In  the  case  of  the  Bank  of  Pennsylvania  vs.  Condtfy  (1  Hill  Rep.  209,) 
the  Court  of  Appeals  decided,  that  a  verdict  could  be  amended,  so  as  to 
conform  to  the  declaration,  if  the  error  be  apparent  on  the  face  of  it ; 
and  Earle,  Justice,  in  delivering  the  opinion  of  the  court,  says :  'Ht  is 
the  constant  practice  here  to  amend  proceedings,  in  any  period  of  their 
progress,  to  preserve  their  symmetry,  and  make  them  conformable,  if 
anything  appear  by  which  the  amendment  can  be  framed.  Writs,  de- 
clarations, judgments,  and  executions,  are  every  day  amended,  up  to 
the  time  of  final  satisfaction.  And  there  can  be  no  reason  why  a  ver* 
diet  should  not  be  also." — See,  also,  Brown  vs.  HilkgaSy  2  HilPa  Rep. 
447. 

The  court  below  having  ordered  the  amendment  to  be  made,  and  the 
judgment  corresponding  with  the  note,  as  set  forth  in  the  record,  it  is 
a  very  grave  question,  whether  it  is  matter  for  which  a  writ  of  error  will 
'lie.— iSee  Chirae  vs.  Reinickery  11  Wheat.  280.     Tho  Supreme  Court 
of  the  United  States  has  repeatedly  decided,  that  the  allowance  or  dis- 
allowance of  amendments  is  a  matter  purely  of  discretion,  and  that  the 
refusing  or  granting  amendments  of  pleadings,  affords  no  grounds  for  a 
writ  of  error. —  ne  United  States  vs.  Bufordj  3  Peter^s  i&p.  12.     The 
right  to  interfere,  therefore,  must  be  derived,  exclusively,  from  the  stat- 
ute oreating  this  eourt.     On  these  grounds,  then,  in  the  assignment  of 
errors,  we  have  no  difficulty.     The  material  question  to  be  considered 
is,  has  Berry  Rogers,  the  last  endorser  on  the  note,  which  is  the  barin 
of  this  case,  the  right  to  enforce  a  ea.  sa.  against  the  body  of  John  P. 
^Ehrans,  a  previous  endorser  on  the  same  paper,  and  co-defendant  with 
himself  in  the  action  ^    Having  paid  off  the  debt  to  Uriah  J.  Bulloch, 
the  plaintiff,  he  claims  to  exercise  this  right  by  virtue  of  an  order  passed 
in  November,  1842,  giving  him  the  control  of  the  judgment,  to  reimburse 
himself  out  of  the  previous  parties.     That  order  purports,  on  the  face 
of  it,  to  be  founded  on  the  act  of  22d  December,  J 840,  passed  for  the  re- 
lie/  of  securities.     It  is  supposed  that  there  is  a  fatal  omission  in  the 
stattttie,  which  renders  it  nugatory  for 'any  purpose.     But  waiving  that 
defect,  it  can  never  be  made  to  extend  to  the  present  case.     Its  sole 
object  is  to  enable  a  security y  who  has  discharged  an  execution,  to  con- 
trol it,  against  his  co^securityy  for  contribution.     But  Evans  and  Rogers 
aro  endorsers  and  not  securities.     Besides,  Rogers  is  seeking,  under  tlus 
order,  not  to  collect  one^half  of  the  demand,  out  of  John  P.  Evans,  as  a 
co-securityy  as  being  the  proportionable  part  equitably  due  by  him,  but 
to  compel  him  to  pay  the  whole  sa  principal  in  this  contract.     This  single 
yiow  is  fatal  to  the  case  in  its  present  attitude. , 

The  order  under  which  Rogers  claims  is  most  anomalous  in  its  char* 
actor.  I^  changes  the  legal  liability  of  all  the  parties  to  the  instnuneiiL, 
as  fixed  by  its  form.     It  not  only  converts  Rogers  into  a  security,  VMT 
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a  contract  on  wbich  he  appears  as  endorser,  but  makes  John  P.  Evio^ 
the  previous  endorser j  the  maker  of  the  note,  and  Rufos  K.  EtuB)  the 
fftndpaly  a  co-9ecurity  ;  and  all  this  transmutation  is  wrought,  on  nofto^i 
in  a  proceeding  at  iaio,  and  wUhoui  notice  to  any  of  the  partiet  cmtntd- 

It  is  urged,  however,  that  this  order  was  granted  long  antenor  to  tu 
organization  of  this  court,  and,  being  res  adjiuUcata^  is  beyond  it£  reacb. 
So,  too,  is  the  subsequent  judgment  of  the  same  court  which  passed  it^ 
declaring  that  the  order  did  not  authorize  Rogers  to  sue  out  a  ca.  tf 
agamst  we  body  of  John  P.  Evans,  but  that  it  only  gave  him  the  cob- 
trol  of  the /./«.,  to  reimburse  himself  out  of  his  property.  And« 
know  of  no  statutory  right  which  Rogers  had  at  that  time,  independesi 
of  that  order.  If  the  role  of  transit  in  remjudicatatfi  is  to  be  app^edv* 
the  order,  it  is  equally  applicable  to  the  interpretation  of  it,  and  m 
are  alike  obligatory. 

The  acts  of  1826  and  1831  were  passed,  avowedly,  for  the  protecd^ 
of  securities  on  bond,  note,  or  other  contract.  And  even  the  ki^f^f 
these  statutes,  under  which  this  proceeding  would  fall,  if  either,  lt» 
party  not  having  made  special  defence  on  the  trial,  and  shown  ihi^^ 
was  security  only,  but  coming  forward,  and  obtaining  control,  after  ti^ 
payment  of  the  execution,)  only  entitles  the  security  to  control  tli^^ 
fa,  J  for  the  purpose  of  remunerating  himself  out  of  the  property  of  t^ 
principal. 

Rogers,  then,  can  invoke  no  relief  from  this  quarter.  Thea^i" 
1839,  which  provides  a  remedy  for  endorsers  against  all  prior  endorse!^ 
and  the  makers  of  promissory  notes,  and  other  contracts,  is  restriei^ 
expressly,  to  notes,  bonds,  and  other  contracts,  ^^  made  in  thtfaet  t^ 
of  payable  at  any  chartered  banky  or  which  shall  be  negotiated  ai  ^ 
chartered  banky  or  deposited  therefor  collection  ;"  consequently,  the  tf^- 
which  is  the  foundation  of  this  ca,  sa.y  is  excluded  from  its  proviso^ 
Even  if  this  were  a  bank-note,  the  law  applies  only  to  persons  v** 
i^ould  become  endorsers  after  its  passage.  It  was  approved  Ik^^ 
2l8t,  1839,  and  the  note  bears  date  the  25th  October,  1839;  an^' 
the  endorsement  of  Berry  Rogers  is  without  date,  it  is  presumed  to  ^ 
(and  so  charged  in  the  declaration)  cotemporaneous  i^ith  the  execaik* 
of  the  instrument. 

As  to  the  act  of  December,  1845,  explanatory  of  the  previoufl  st««^ 
of  1826  and  1831,  it  is  sufficient  to  say,  that  it  requires  the  partj  seed- 
ing the  control  of  the  jjidgment,  to  make  it  satisfactorily  appear  to  ^ 
court  that  he  was  security  only  upon  the  original  contract,  which  «* 
the  foundation  of  the  judgment  ;*  and  that,  (Sie  order  under  which  t^ 
ca,  sa,  was  issued  was  passed  three  years  previously,)  whether  it  be  «* 
petent  for  the  party,  upon  suitable  natice,  to  avail  himself  of  it«  p"^'!' 
sions,  we  avoid  expressing  any  opinion.  Like  its  predecessors,  of  v^ 
it  is  amendatory,  it  seems,  ex  ti  terminiy  to  contemplate  securitieBp^^Pt' 
only.  And,  notwithstanding  their  manifest  anxiety  in  this  behalf*'^ 
would  seem  that  it  yet  remains  for  the  Legislature  to  provide  a  ^»^ 
mary  remedy  for  endorsers  agunst  prior  endorserSy  upon  other  than  btf  ^' 
able  paper. 

Let  tne  judgment  of  the  court  below  be  reversed. 
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No.   68. — ^Elam  Alexander,  plaintiff  in  jsrror,  vs.  Hieam  B. 

Troutman,  defendant  in  error* 

Id  a  sait  upon  a  note  payable  upon  time,  toith  intert$tfrom  daie^  if  not  punctually 
paid,  the  back  interest  is  recoverable  as  stipulated  damages. 

If,  ia  the  entering  up  of  the  judgment,  such  back  interest  be  not  computed,  the  judg- 
ment mav  be  afterwards  amende^!,  under  an  order  of  the  court,  so  as  to  include  Me 
interest  from  the  date;  and  the  collection  of  it  may  be  enforced,  though  the  original 
execution  had  issued  and  been  returned  satisfied. 

The  defendant  in  error  instituted  suit  in  Bibb  Superior  Court,  against 
the  plaintiff  in  error,  upon  a  note,  of  which  the  following  is  a  copy : 
"  $1,800.  On  the  25th  December  next,  I  promise  to  pay  H.  B.  Troutman, 
or  bearer,  eighteen  hundred  dollars  for  value  received,  and  if  not  punetu^ 
ally paidy interest  from  date^  Jan.  10th,  1842,  Elam  Alexander-,"  which 
note  was  credited  with  one  hundred  dollars. 

At  the  trial  term,  judgment  waa  confessed  by  counsel  for  the  plaintiff 
in  error  for  seventeen  hundred  dollars,  with  interest  and  costs  of  suit ;  and 
final  judgment  was  thereupon  entered  up  and  signed  for  the  principal, 
together  with  the  interest  computed  from  the  maturity  of  the  note,  omit- 
ting the  hack  interest.  From  this  judgment,  execution  was  issued  and 
returned  into  court  satisfied. 

At  May  term,  1 846,  of  the  court  below,  Judge  Floyd  presiding,  Messrs.  Poe 
and  Ni8B£T,  counsel  for  the  defendant  in  error,  moved  to  open  and  amend  the 
judgment  by  computing  and  including  therein  the  hack  interest^  which  had 
been  omitted  in  the  original  judgment.  STUBBs,of  counsel  for  the  plain- 
tiffin  error,  objected,  which  was  overruled  by  the  court  below,  and  the 
counsel  for  the  defendant  in  error  were  permitted  by  the  court  to  amend 
the  said  original  judgment.  To  which  the  counsel  for  the  plaintiff  in 
error  excepted  upon  several  grounds,  the  substance  of  which  is  stated  ia 
the  opinion  delivered  by  the  Supreme  Court,  to  which  the  reader  ia 
referred. 

T.  P.  Stubbs,  for  the  plaintiff  in  error. 

A  bill  single,  payable  at  a  future  day,  with  interest  from  date,  if  not  punctually 
paid,  the  interest  from  date  to  maturitv  is  9^  penalty,  and  not  recoverable. — DtM* 
rnore  vs.  Hand,  1  Ala,  Rep.  126,  decided  in  1823. 

A  note  payable  at  a  fature  day,  with  interest  from  date,  if  not  panctnally  paid» 
carries  interest  only  from  its  maturity. — Fupui  and  Hewitt  VB.Carriel  and  Martin, 
1  Ala.  Rep.  123, 170.  This  case  is  precisely  parallel  with  the  one  now  before 
the  conrt. 

After  judgment  was  entered  up  for  principal,  and  interest  from  matnrity,  at  a 
suhseqaent  term,  the  plaintiff's  counsel  moved  to  open  the  judgment,  and  count 
the  back  interest,  which  the  circuit  judge,  as  in  this  case,  permitted.  The  Supreme 
Court  corrected  the  error,  and  held  that  the  back  interest  was  a  penalty,  and  could 
not  be  collected. 

In  a  bond  or  note  to  pay  a  certain  sum  at  a  future  day,  with  interest  from  date, 
at  5  per  cent,  a  month,  if  not  punctually  paid,  the  contract  for  interest  from  date  it 
a,  penalty.    Only  interest  from  maturity  is  recoverable. 

A  mortgage  is  made  with  interest  at  £5 per  cent. ;  provided,  that  if  the  interest  if 
not   paid  two  months  after  due,  then  to  pay  £5  IDs. — this  is  in  the  nature  o( 
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a  penalty,  aod  the  coart  will  relieve  against  it ;  otherwise,  if  £5  lOs.  be  resmeil 
onginaliy ;  and  to  be  lessened  to  £5  per  cent,  if  duly  paid  in  two  months  alter  due. 
-^Strode  vs,  Parker,  2  Fernon,  and  cases  there  cited ;  2  F«nion,289;  3iti51»; 
3  Burrow,  1374;  3  Blk.  Com.  432 ;  Free,  in  Chancery,  160;  1  P.  JFim.652. 

The  plaintiff  lent  the  defendant  money  on  mortgage  at  £5  per  cent,  interest,  liut 
if  not  punctually  paid,  then  to  answer  interest  at  £6  per  cent,  per  anDom.  Tbeit 
being  a  great  arrear  of  interest,  the  question  was,  whether  it  should  be  coo- 
putiS  after  the  rate  of  £5  or  £6  per  cent ;  decreed,  the  defendant  pay  t>>^ 
£5  per  cent.,  and  the  court  looked  upon  the  reservation  of  £6  per  cent 
Irat  as  a  nominal  pcma  to  oblige  the  defendant  to  more  punctual  paymeat- 
HoUe$  ys.  Wyse,  2  Vernon,  289.  Overruling  a  dictum  in  Lord  Halifax's  case,  sh 
the  decision  then  made,  adhered  to  in  England  uninterruptedly. 

A  mortgage  with  interest  at  5  per  cent.,  and  a  condition  to  take  4,  if  regalacT 
paid,  or  at  4  per  cent,  with  a  condition  to  take  5,  if  not  regularly  paid.  At  law ) » 
might  recover  the  5  per  cent,  for  it  is  the  legal  interest.  But  equity  regards^ 
5  per  cent  as  a  penalty,  for  securing  the  4.  Equity  relieved  against  t  peranj* 
lonr  before  a  court  of  law. — &ton  vs.  Slade,  and  Hunter  vs.  Seton,7  Fes. 374. 

Where  interest  reserved  was  4  per  cent.,  a  subsequent  condition  for  9  percet^ 
if  the  payment  was  not  regular,  would  plainly  be  a  penalty ;  but  where  theicwni- 
tion  was  at  5  per  cent,  an  agreement  by  a  subsequent  clause,  to  accept  4,  if  t^ 
"Was  regularly  offered  would  hardly  give  the  character  of  a  penalty  to  tbe  &rst  sti- 
pulation. There  seems  to  be  a  material  difference  between  an  original  agreeJB^^' 
and  a  superadded  condition. — See  note  to  Seton  vs.  Sade,  7  Ve$.  Jr.  279. 

The  true  foundation  of  the  relief  in  this  and  all  such  cases  is,  thatastbepeov?^ 
designed  as  a  mere  security,  if  the  party T)btains  his  money,  or  his  6aa^^ 
gets  all  that  he  expected,  and  all  that  justice  requires.  ,   ^ 

And,  notwithstanding  the  objections  which  have  been  urged  agaim^  it<  ^ 
seems  a  sufficient  foundation.  In  reason,  in  conscience,  and  natural  eqoitj*^ 
is  no  ground  to  say  that,  because  a  man  has  stipulated  for  a  penalty,  in  case  ^ 
his  omission  to  do  a  particular  act,  (the  real  object  of  the  parties  being  tbe  f' 
formance  of  the  act,)  if  he  omits  to  do  the  act,  be  shall  suffer  an  enormoBs  ^^ 
trholly  disproporttoned  to  the  injury. 

If  it  be  said,  it  is  his  own  folly  to  have  made  such  a  stipulation,  it  may  «i»J 
well  be  said,  that  the  folly  of  one  man  cannot  authorize  gross  oppression  oo  v 
ther  side.  And  law,  as  a  science,  would  be  unworthy  the  name,  if  it  did  ik)^F^ 
Tide  means,  to  some  extent,  of  preventing  the  mischief  of  improvidence,  rasing 
and  credulity  on  one  side,  and  of  skill,  avarice,  and  gross  yiolation  of  tbepf'^ 
pies  of  morals  and  conscience  on  the  other. 

Where  a  penalty  or  forfeiture  is  designed,  merely  as  a  security  to  enforce  ik«  I"* 
cipal  obligation,  it  is  as  much  against  conscience  to  allow  a  party  to  pervert  :i^, 
different  and  oppressive  purpose,  as  it  would  be  to  substitute  it  for  the  pf^^fi* 
obligation. — Story's Eq.  Jur.  647,  548,  and  note ;  Nevdand  o»  Con.  cbap. I'F 
307  to  311. 

Courts  of  common  law  have  concurrent  jurisdiction  in  relieving  against  p'^, 

ties,  where  comjpenf^tion  can  be  made. — See  leading  case,  Attley  ys. Frw^'^ 

den,  2  Bos.  and  PuL  346.    The  jurisdiction  of  courts  of  equity,  in  relieving  ag*'' 

penalties,  is  of  very  high  antiquity.  ^j^ 

The  Legislature  has  now  adopted  this  practice,  (says  Chambre,  J,)  an^  **?" 

the  same  benefits  to  defendants  in  actions  at  law :  and  it  has  lately  been  ^^ 

that  it  is  not  matter  of  election  to  proceed  under  the  statute,  but  that  thedireco^ 

are  compulsory  and  must  be  pursued.  .  ^ 

The  same  learned  judge  in  the  same  case  says :  There  is  one  case  io  ^^^^^^ 

sum  agreed  for  must  always  be  considered  as  a  penalty;  and  that  is,  wb^  ^ 

payment  of  a  smaller  sum  is  secured  by  a  larger.    The  statute  8  and  9  W* 

ch.  11,  sec.  8,  is  a  remedial  statute  passed  for  the  benefit  of  defendants,  aw  * 

heen  construed  to  extend  to  actions  on  any  penal  sum  for  non -performance  Pj  " 

tracts,  non-payment  of  money,  &c. — See  RoiesvB.  Rosewell,  5  Term  ^*P'^  «i 

Ijord  Mansfield  said :  It  is  surprising  that  after  the  statute  of  U8ury»  (37iV"' 


DECATUR,  AUGUST  TERM.  1846.  47^ 

Alncaader  «#.  Titratmaa. 

which  excepts  obligations,  with  condition  made  upon  just  and  true  intent,  the 
coarts  of  Jaw  did  not  consider  the  just  intent  of  a  bond  to  be.  principal,  interest 
and  costs  secured  by  a  penalty,  and  suffer  the  party  at  anv  time  to  save  the  for- 
feiture by  performing  the  intent.  It  is  more  extraordinary  that,  after  this  was  set- 
tled in  a  court  of  equity  to  be  the  nature  of  a  bond,  and  therefore  every  party  to 
a  bond  understood  it  in  this  sense,  the  courts  of  law  did  not  follow  equity,  but  still 
continued  to  do  injustice  as  of  course,  and  put  the  parties  to  the  delay  and  expense 
of  setting  it  right  elsewhere  as  of  course. 

The  act  of  Parliament  meant,  that,  in  ease  of  penalties  by  way  of  security,  the 
clear,  final  justice  of  the  case,  should  be  obtained  in  courts  of  law,  much  to  the 
benefit  of  both  parties. 

This  act  of  Parliament  (says  Lord  Mansfield)  reforms,  in  some  instances,  an  er- 
roneous course  of  proceedings  in  the  courts  of  law  and  equity,  which  ought  never 
to  have  prevailed,  and  which  the  courts  themselves  night  and  ought  to  have  reme- 
died, but  did  not.  Therefore  it  should  not  only  have  the  most  liberal  construc- 
tion, but  the  courts  ourht  to  exercise  their  own  authority  to  extend  the  spirit  and 
reason  of  the  act,  for  the  speedier,  easier  and  better  advancement  of  justice  to 
cases  not  mentioned  in  the  act. — Bonafoia  vs.  Rybot,  3  Burrows,  1373-4. 

The  Supreme  Court  of  Alabama,  in  delivering  the  opinion  of  the  court  in  a  case 
precisely  like  the  present,  where  the  back  interest  was  sought,  said :  **  We  cannot 
suppose  it  necessary,  at  this  day,  to  offer  argument  or  authority  to  prove,  that  that 
which  in  its  nature  and  character,  and  according  to  settled  legal  principles,  is  a  penal- 
ty, must  not  be  so  considered,  because  it  is  calledtnterest  in  the  note.  It  is  immaterial 
by  what  name  the  parties  call  it — the  settled  principles  for  the  construction  of  con- 
tracts must  determine  its  trve  character. — Sumston  vs.  Thomson,  I  Ala.  Rep,  233. 
A  penalty  is  an  Sjgreement  to  pay  a  greater  sum,  to  secure  the  payment  of  a  less 
sum.    It  is  a  coadition,  and  can  be  avoided  by  the  payment  of  the  Jess  sum,  before 
the  contin^ncy  agreed  upon  shall  happen.    It  is  immaterial  by  what  name  it  is 
called.    D  it  accrues  in  a  gross  amount  on  the  maturity  of  the  note,  it  is  a  penalty, 
and  not  interest.    The  nature  of  interest  is  absolute,  and  unconditional,  to  run  oa 
a  debt  due,  and  withheld. — Winston  vs.  Thompson,  1  Ala,  R,  227,  decided  in  1824. 
In  a  case  like  the  present,  where  the  bill  was  payable  365  days  after  sight,  and 
A  bond  and  security  given  for  the  prompt  payment,  with  the  condition  that  the  ob- 
ligors in  the  bond  would,  if  the  bill  was  returned  protested,  pay  the  principal 
thereof,  together  with  interest  thereupon  of  iS5  per  cent  from  the  date  of  such 
bill  till  jpaid.    Lord  Loughborough,  who  delivered  the  opinion  of  the  court,  said : 
-**  I  do  not  go  on  the  denomination  given  by  the  instrument,  for  whatever  thatmajr 
be,  in  this  case,  that  could  not  by  i)ossibility  have  been  an  agreement  for  liqui- 
dated damages,  which  can  only  be  where  there  is  an  engagement  for  the  peribrm- 
Aiice  of  certain  acts,  the  not  4oing  of  which  would  be  an  injury  to  one  of  the  par- 
ties, or  to  guard  against  the  performance  of  acts  which,  if  done,  would  also  be 
ifijnrioas. — Orr  vs.  Chwrehill,  1  H,  Blackstone,  227,  cited  in  2  Comyn  on  Con,  547. 

C.  J.  McDonald,  representing  Messrs.  Poe  vend  N&sbet,  for  the  defend- 
&tii  in  error. 

By  the  C0urt — Nisbet,  Judge. 

The  several  assignments  of  error  in  this  cause,  resolve  themselves  into 
oiie  question,  and  that  is,  is  the  agreement  upon  the  face  of  this  paper  to 
pay  interest  from  date,  if  the  principal  sum  ia  not  punctually  paid  at  its 
tfaatnrity,  in  the  nature  of  a  penalty  ?  or  is  it  an  undertaking  to  pay  the 
back  interest  as  damages  ?  The  court  bek>w  decided  it  to  be  an  under- 
taking to  pay  the  back  interest  as  damages,  for  a  failure  to  pay  the  prin- 
cipal som  at  the  maturity  of  the  note.  Upon  this  decision,  the  plaintiff 
io  error  brings  this  cause  up.  If  iJms  back  interest  is  stipulated  damagffj^ 
^iben  the  plaintiff  bel^w  waa  entitled  to  recoYcr  it, — if  a  penalty^  fav7 
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•ntitled  under  the  contract  to  lecover^whatever,  in  the  proper  form  of  ac- 
tion, he  could  prove  to  be  the  quantum  of  his  injury.  The  parties  doDot 
call  it  either  the  one  or  the  other— if  they  did,  the  name  they  gave  to  it 
would  not  change  its  nature.  That  is  settled  by  the  authorities.— Sfflfji 
Eq,y  sec.  1318.  The  amount  in  this  case  is  liquidated,  vbether  it  be 
penalty  or  damage ;  for  the  agreement  is,  in  case  of  non-payment  puac- 
tually ,  then  to  pay  "  interest  from  date"— that  is,  the  interest  which  the 
law  allows,  to  be  computed  from  the  date  of  the  note. 

By  referring  lo  the  note,  and  to  the  law  of  the  State,  preseribiDgtbe 
rate  of  interest,  the  amount  will  be  ascertained,  id  cerium  est  quodctrtit 
reddi  potest.  One  thing  is  very  clear— tBat  is,  that  neither  the  codfU  « 
Great  Britain,  nor  of  our  Union,  have  established  any  rule,  by  vhichj 
can  always  with  certainty  be  determined,  what  is  a  penalty,  and  wbs 
liquidated  damages.  We  shall,  of  course,  undertake  to  establish  DOBt 
It  is  settled  by  the  later  cases,  that,  in  order  to  ascertain  whether  the  sub 
specified  in  the  agreement  is  to  be  considered  a  penalty  or  liquidated  di^ 
ages,  the  court  must  look  to  the  whole  of  the  agreement,  and  onlK«j 


oxfam.  ana  ures,  :^id  ;  a  iviass,  sup*  oi.     in  cuunncuuuij  v- '»— 
ject,  Mr.  Justice  Story  remarks  :  "  But  we  are  carefully  to  <^^"g^j!|| 
tween  cases  of  penalties  strictly  so  called,  and  casea  of  liquidated  Ad- 
ages.    The  kuter  properly  occur,  where  the  parties  have  agreed,  tfe^ 
case  one  party  shall  do  a  stipulated  act,  or  oratt  to  do  it,  the  other  p^ 
shall  receive  a  certain  sum,  as  the  just,  appropriate,  and  convcnifc 
amount  of  the  damages  sustained  by  such  act  or  omission.    lo  c^ 
this  sort,  courts  of  equity  will  not  interfere  to  grant  relief,  but  deem  i^ 
parties  eatitled  to  fix  their  own  noeasure  of  damages,  provided  vW" 
that  the  damages  do  not  assume  the  character  of  gross  extrav(i§o^^,^ 
wantou  or  unreasonable  disproportion  to  the  nature  or  extent  of  the 
jury."— 5<ory'«  Eq,  Jvris.  sec.  1318 ;  Eden  on  Injunctions^  41. 

Upon  a  careful  review  of  the  authorities,  we  are  prepared  *<'.^.^' 

this  extract  s^fibrds  the  best  general  rule  upon  a  question  of  no  ]m^ 

plexity.     We  do  not  see  why  its  application  may  not  in  most  cases  ^ 

termine  what  is  a  penalty,  and  what  damage.     Its  application  '^'"^^^ 

from  doubt  as  to  what  is  the  law  of  the  case  before  us.    It  is  a  safe  a^ 

eral  rule,  not  to  interfere  with  the  contract  which  parties  ***^®.  "'^ 

proper  to  make  ;  it  is  the))usine8S  of  courts  of  justice,  not  ^^'"•*^  ^^ 

enforce  contracts.     If  the  meaning  of  the  parties  is  reasonably  F*^°'  g' 

courts  will  not  be  astute  to  find  out  a  different  meaning.     The  par  ^^ 

this  case,  and  in  all  others  of  like  character,  have  the  unquestioMihie  r^^ 

to  dx  their  own  measure  of  damages.     They  are  presumed  to  '^^^^ 

ter  than  a  jury  could  determine  for  thero,  what  injury  ^^^^resttU^^ 

any  given  act  or  omission.     And  if  the  parties  have  made  thenr  cob 

and  it  is  not  in  contraventioii  of  the  law,  let  it  even  be  ^'oncededto^^ 

reasonable ;  it  is  right  to  compel  them  to  abide  it.     In  Lowe  w- 

(Bttrrot(7,2229,)  Lord  Mansfield  sustains  these  general  ^»^ws  »    -^ 

words :  "  When  the  precise  sum  is  fixed  and  agreed  up<«  °^,\^^ 

parties,  that  very  sum  is  the  ascertained  damages,  and  ^^^}^^^     jfji. 

to  it."    In  that  case  Peers  had  in  writing  bound  himself  ^^^^^t 

^-owe,  and  in  default,  to  pay  her  1000  pounds.    This  wa»  W" 
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case  of  damages.  A  reason  for  abiding  the  damages  'which  the  parties 
have  agreed  upon,  is  found  in  the  difficulty  which  a  jurj  would  find,  in 
many  cases,  of  ascertaining  the  amount  of  injury  sustained. — 6  Bing»  141. 
In  }]be  case  we  are  now  determining,  we  know  of  but  one  critjerion  which 
the  jury  would  have,  by  which  to  fix  the  damages  which  the  payee  sus- 
tained, and  that  is  the  very  one  by  which  the  parties  themselves  ascer- 
tained them,  to  wit,  the  legal  rate  of  interest  on  the  money.  How  unne- 
cessary in  such  a  case  to  go  to  a  jury,  simply  to  affirm  the  contract  of  the 
parties. 

So  one,  in  consideration  of  one  dollar,  agreed  by  deed  not  to  run  a 
stage  on  a  specified  road,  under  a  penalty  of  $290.  The  penalty  nam- 
ed was  ruled  damages. — 8  Mass.  222. 

So  a  creditor  grants  indulgence  for  two  years,  and  covenants  that  he 
will  not  sue,  under  penalty  of  a  forfeiture  of  the  debt.  Held  to  be  dam- 
ages.—4  Mass,  433. 

The  reader  is  referred  to  the  following  cases,  determined  to  be  dam- 
ages.— Ponsanby  vs.  Adams^  9  Bro.  P.  C,  417 ;  Ray  vs.  Duke  of  Beau- 
fort j  2  Atk,  199  ;  Lowe  vs.  Peers^  4  Burrow^a  Rep.  2229  ;  Fletcher  vs. 
DycAe,  2  T.it.52;  Barton  rs.  Glover^  1  Holt.  43;  Christie  vs.  Boltofiy  3 
J9.  ^  C.  280  ;  3  Taunton^  469 ;  3  ^.  ^  //.  692 ;  8  Moore j  244 ;  1  Bing. 
302. 

On  the  other  hand,  it  may  be  considered  as  settled,  that  where  a  larger 
sum  is  stipulated  to  be  paid,  in  order  to  secure  the  prompt  payment  of  a 
lesser,  it  is  a  case  of  penalty. — 2  Bos.  fy  PuL  346.  So,  too,  where  a  spe- 
cified sum  is  agreed  upon,  to  cover  different  breaches,  and  would  be  in 
some  cases  too  large,  and  in  others  too  small,  that  is  a  case  of  penalty. — 
6  Bam.  if  Ores.  216. 

In  all  cases  where  the  damages  are  excessive,  they  are  held  to  be  pen- 
alty.— Story^s  Eq,  sec.  1318.  Such  was  the  case  read  from  Alabama, 
determined  by  the  Supreme  Court  of  that  State.  There  the  back  interest 
reserved,  ranged  from  two  and  a  half  to  ten  per  cent,  pei  month.  As  to 
what  are  cases  of  penalty,  see  1  Bro.  C  C  418  ;  1  Cox^  26  ;  2  Bos.  ^ 
Pul  346 ;  3  ^.  ^  P.  630  ;  13  East,  348  ;  1  Camp.  78  ;  3  Burrow , 
1374 ;  1  H,  Black.  227 ;  2  Vernon,  315 ;  1  Ala.  Rep.  170  ;  1  ib.  170 ;  1 
ib.  209  ;  11  Mass.  76.  Scarcely  any  two  cases  upon  this  subject  are  to 
be  found  alike,  illustrating  tiie  difficulty  of  determining  the  case  before 
us,  upon  authority.  Believing  this  to  be  impossible,  we  shall  decide  it 
upon  the  general  principles  laid  down  by  Mr.  Story,  and  to  them  we 
again  revert,  premising  that  this  is  not  a  case  where  a  small  sum  is  secur- 
ed by  a  larger,  nor  a  case  where  one  penalty  is  made  to  cover  different 
breaches  of  various  importance. 

According  to  Story,  cases  of  liquidated  damages  occur,  when  the  par- 
ties have  agreed,  that  in  case  one  party  shall  do,  or  omit  to  do,  a  stipulat- 
ed act,  the  other  shall  receive  a  certain  sum.  Now,  it  is  upon  this  note 
agreed,  that  if  the  maker  shall  omit  to  pay  the  principal  of  the  debt  at  its 
maturity,  the  other  party,  to  wit,  the  payee,  shall  receive  interest  upon 
that  sum  from  its  date  ;  that  is,  the  interest  fixed  by  law  for  a  given  pe- 
riod upon  a  given  sum.  The  sum  is  therefore  agreed  to  be  paid,  and  it 
is  a  certain  sum  ;  and  it  is  to  be  paid  if  the  maker  omit  to  do  a  stipulated 
act.  ^ 
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Further,  this  sum  is  to  be  paid  as  ajj<s/,  apprapriaie  ui^  caunAw^ 
amount  ot  the  damages  sustained  by  the  omissioa.     This  back  iolerest  u 
the  coYiren/tona/ amount  of  the  damages,  because  it  is  the  amount  agreed 
upon  between  the  parties.     It  is  appropriate  in  this,  that  it  isthentf  of 
interest  which  the  law  itself  has  ascertained  as  the  value  of  moaej.  m 
its  jua/neM  will  appear  from  the  following  considerations :  Oae  taking* 
note  upon  time,  is  reasonably  presumed  to  make  his  monetary  arrao^ 
ments  upon  the  faith  of  prompt  payment,  and  if  he  is  not  promptly  [»«* 
it  is  a  fair  presumption  that  his  own  affairs  are  thereby  derangd,  and  be 
himself  damnified.     The  amount  of  that  injury  will  be  different, of  coo» 
according  to  the  circumstances  of  each  case  ;  but  we  can  reasoo  ool;  ac- 
cording to  the  operation  of  general  rules.     We  suppose,  then,  that  if » 
debt  is  promptly  paid,  the  advantage  to  him  will  be  equal  to  the  legal  s> 
terest  on  the  amount,  for  the  time  his  debtor  has  had  the  use  of  his  i^ 
ney,  or  its  equivalent  in  property.     If  not  promptly  paid,  the  corresp^^ 
ing  injury  will  be  equal  to  the  interest  for  the  time.     The  benefits  of  Id« 
contracts  upon  time,  contrary  to  the  received  opinion,  according  to ibett- 
gal  view  of  them,  are  reciprocal.     When  A  sells  property,  <>' .^^"®°^ 
money  to  B,  and  takes  his  note  at  twelve  months,  the  possession  oitK 
property  or  the  money  passing  at  the  time  to  B,  the  legal  inference  s. 
that  the  price  of  the  property  or  of  the  money  is  enhanced  by  theinUK^ 
on  the  cash  price  of  the  property,  or  the  actual  sum  loaned,  for  tvtlR 
months.     This  interest  is  added  in  the  note.     Now,  if  there  be  a  rtipo* 
tion,  that  in  case  of  non-payment  at  maturity,  the  note  shall  bearintere^ 
from  date,  and  it  is  not  paid,  and  the  back  interest  is  collected,  tbeces* 
mon  opinion  is,  that  A  in  the  above  case  realizes  sixteen  per  cent,  op^ 
this  contract,  to  wit,  eight  per  cent,  originally  added  into  the  note,  in f^ 
sideration  of  time,  and  eight  per  cent,  of  the  back  interest.    Butis  tti 
true  ?     It  is  true  that  he  does,  in  fact,  receive  sixteen  per  cent,  but  eif^ 
per  cent,  of  that  interest  is  offsetted  by  the  use  of  the  property,  or  tben^ 
ney  in  the  hands  of  B  ;  the  use  being  worth  aight  per  cent,  to  him.  j* 
consequence  is,  that,  in  cases  where  the  damages  thus  stipulatei)  ^ 
be  paid  do  not  exceed  eight  per  cent.,  the  payee  realized  only  cigbt  I*?. 
cent  upon  his  money,  or  the  price  of  his  property.     Then  the  ^^^j, 
such  a  contract  as  the  one  before  us  enforced,  is,  that  the  payee  gets e^ 
per  cent.,  the  lawful  interest  upon  money.     Now,  is  such  amount  otw^ 
wise  than  just }     We  think  not.     And  if  just,  it  is  not  grossly  ettustaf^ 
or  wanton^  or  unreasonably  disproporlioned  to  the  injury. 

We  know  that,  in  point  of  fact,  the  giving  of  time  does  of^en  cnha^ 
the  price  of  property  or  money,  far  beyond  eight  cent.,  as  stated,  t* 
how  can  w6  judicially  know  that  to  be  the  case  here  ?  We  reason  iroa 
the  record.  The  reasonableness  and  justness  of  the  damages  in  thisff 
might  be  variously  illustrated.  We  refer  only  to  the  instance  of  ad"^"f 
trators,  whose  notes  are  taken  at  twelve  months,  and  very  often  vitii^ 
condition  found  in  this  note.  It  is  of  serious  importance  to  the  esti<- 
which  he  represents,  that  the  debts  thus  contracted  be  promptly  p»w-  ^' 
the  expiration  of  twelve  months,  he  is  liable,  not  only^to  be  billed  uf^^ 
but  to  be  sued,  if  the  estate  which  he  represents,  which  is  very  %^^^^ 
the  case,  has  no  resources  to  pay  debts,  but  the  proceeds  of  the  sale  i  ^ 
the  debts  contracted  on  account  of  the  sale  are  not  promptly  met  ju^ 
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is  put  to  great  inconvenience,  and  the  estate  of  his  intestate  injured.  He 
is  compelle  J,  perhaps,  to  borrow  money,  at  exorbitant  rates  ;  to  submit  to 
be  sued  and  pay  costs,  or  to  sue  upon  the  notes  in  his  hands,  and  pay 
commissions  for  collecting.  In  his  case,  eight  per  cent,  for  twelve  months 
cannot  be  considered  unjust  or  excessive  damages. 
We  affirm  the  judgment  of  the  court  below. 


No.  69. — John  D.  Stell,  Guardian,  &c.,  plaintiif  in  error,  vs. 
Elijah  Glass,  in  right  of  his  wife,  &c.,  defendant  in  error. 

Where  one  only  of  three  defendants  enters  an  appeal  under  the  act  of  1830,  and  one  of 
tlie  other  two  dies,  between  the  first  and  second  trial,  he  was  a  party  to  the  appeal, 
so  far  as  to  require  his  legal  representative  to  be  made  a  party  to  the  cause  before 
it  can  proceed. 

Parol  evidence  is  inadmissible  to  vary  or  add  to  a  record.  It  may  be  introduced  to 
rebut  the  charge  that  the  order  of  the  Court  of  Ordinary  was  fraudulently  procured. 

In  a  bill  filed  by  a  ward  to  recover  the  trust  fund  out  of  the  hands  of  a  former  guardian, 
he  will  be  allowed  to  prove  the  payment  of  debts  contracted  on  account  of  his 
ward  before,  but  not  discharged  until  after,  his  dismission;  and  that,  too,  without 
first  having  the  vouchers  for  these  disbursements,  allowed  by  the  Court  of  Ordinary. 

The  Court  of  Ordinary  having  jurisdiction  over  the  question,  as  to  whether  a  guardian 
shall  vest  a  portion  of  his  ward's  funds  in  the  purchase  of  land,  to  be  cultivated  by 
the  slaves  of  the  minor,  their  order  authorizing  it  to  be  done,  will  be  presumed  to 
have  been  granted  upon  sufficient  evidence  as  to  the  expediency  of  the  transaction, 
and  cannot  be  invalidated  in  any  other  court,  unless  impeached  for  fraud. 

It  is  error  in  the  court,  and  a  new  trial  will  be  granted  for  mis-dircctiow;  if  the  style 
of  the  charge  is  such  as  to  mislead  the  jury  in  mistaking  it  for  direction  in  point 
of  law,  instead  of  the  mere  expression  of  the  opinion  of  tne  court  upon  the  facts. 

For  the  facts  of  the  case,  and  the  grounds  of  error,  see  the  opinion  of 
the  Supreme  Court.  His  Honor  Judge  Warner,  having  been  of  counsel 
in  the  court  below  in  this  cause,  gaye  no  opinion  upon  it  in  the  Supreme 
Court. 

0.  Warner,  for  the  plaintiff  in  error. 

Ist.  The  first  error  assigned  is,  that  the  court  below  decided  that  the  legal  repre- 
sentative of  Samuel  Thompson,  deceased,  need  not  to  be  made  a  party  to  the  caase 
on  the  appeal,  be  in  his  lifetime  having  failed'  to  appeal,  and  having  died  after  the 
appeal  was  entered. 

Previous  to  the  act  of  1839,  all  the  defendants  or  plaintiffs  in  a  cause  were 
required  to  enter  an  appeal.  By  that  act,  any  one  of  two  or  more  plaintiffs  or  de- 
fendants are  allowed  to  appeal,  where  the  others  refuse  or  fail  to  do  so. — Hatch. 
Dig.  601. 

The  same  statute  also  provides,  **  that  the  whole  record  shall  betaken  up ;  but  in 
case  damages  shall  be  awanled  on  such  appeal,  such  damages  shall  only  be  recov- 
ered against  the  party  appealing  and  his  securities.'* 

Before  the  act  of  1839,  it  is  believed  that  it  would  have  been  necessary  to  have 
made  the  representative  of  Thompson  a  party.  The  whole  record,  by  the  act  of 
1 839,  is  required  to  be  taken  up.  That  record  must  be  the  entire  record.  A  party 
in  the  cause  is  an  important  part  of  the  record;  consequently  that  party  must  go 
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ap,  olberwise  the  record  would  be  imperfect.  Samuel  Thom peon  appttnasi 
party  defendant  in  the  cause  on  the  appeal.  His  answer  to  the  charges  in  the  bill 
being  a  part  of  the  record,  is  before  the  court  on  the  appeal.  The  rights  aod  In- 
terests of  S.  Thompson  may  be  affected  by  the  final  decree. 

It  is  a  rule  in  equity  causes,  that  all  persons  interested  in  the  subject  mailer oi 
the  suit  should  be  made  parties.  In  many  cases,  it  would  be  tmoosfible  forDe 
court,  in  an  equity  cause  on  the  appeal,  to  make  a  suitable  decree  unless  all  tbejtf 
ties  were  really  and  substantially  before  it.  Suppose  two  joint  plaintifis  in  >< 
action  at  law  are  sought,  by  bill  in  chancery,  to  be  perpetually  enjoined,  l^"^ 
the  first  trial,  a  decree  of  perpetual  injunction  is  had.  One  of  the  defenduf  >| 
the  bill  appeals  from  that  decree,  the  other  defendant  refuses  to  do  so.  Uponts 
appeal,  the  court,  upon  the  merits  of  the  cause,  refuses  the  perpetnal  iDJaKtio& 
as  to  the  P&rty  appellant.  In  such  a  case,  what  would  become  of  the  joint  acuca 
at  law.  By  the  first  decree,  one  joint  plaintiff  is  perpetually  enjoined  froopto^ 
cuting  his  action.  By  the  decree  on  toe  appeal,  the  other  joint  plaintiff  is  pf 
mitteu  to  proceed.  But  the  action  at  law  being  in  its  nature  joint,  how  coQl<i  ^^^ 
prosecutea  ? 

Many  other  cases  might  be  put  of  similar  character,  going  to  show  that  it  voei: 
be  impossible  to  make  a  decree  on  the  appeal,  without  all  the  parties  being  btoi" 
the  court. 

What  is  the  proper  construction  of  the  act  of  1839  ?  Before  the  passage  of  *^ 
act,  it  was  in  the  power  of  one  of  several  plaintiffs  or  defendants  to  prevefit^ 
appeal,  by  his  failing  orrefusing  to  join  in  entering  it.  That  act  was  passt^'^ 
remedy  this  mi^hief — one  defendant  or  plaintiff  has  no  longer  that  power. 

We  have  seen  that  the  same  act  provides  that  the  whole  record,  that  i^^  '^^ 
whole  cause,  including  the  parties,  shall  go  up.  Now,  we  say,  that  a  8oan<i&^' 
*  proper  construction  of  the  act  of  1839  does  not  take  away  the  fight  of  the  coQi^- 
make  a  decree  or  pronounce  a  judgment  on  the  appeal,  which  will  affect  the  vP 
of  the  party  not  appealing,  so  far  as  those  rights  and  interests  are  involved  '^J-' 
record  before  the  court;  that  the  party  not  appealing  is  as  much  bound  by- 
final  judgment  on  the  appeal,  and  that  such  judgment  can  be  as  fully  enf<^ 
against  him,  and  to  the  same  extent,  as  against  the  party  who  does  app^**: 
the  exception  of  damages  awarded  for  frivolous  appeal.  There  is  notbing  ib^ 
act  which  prohibits  the  court  from  pronouncing  such  a  judgment  as  was  a^'^ 
cases  on  the  appeal  before  the  act  Judgment  goes  i^ainst  all  the  patties  oa^' 
appeal,  except  as  to  damages,  where  it  is  necessary,  from  the  proofs  intheca^ 
such  a  judgment  or  decree  should  be  given.  Any  other  construction  will  po< '. 
the  power  of  a  party  to  defeat  not  only  the  ends  of  justice,  but  effectually  stop'*^ 
regular  course  of  legal  proceedings.  , 

2d.  The  second  ground  of  error  assigned  is,  that  the  court  below  njected  p 
testimony,  offered  by  counsel  for  plaintiff  in  error,  relative  to  the  order  of  thelA 
of  Ordinary  of  Fayette  county,  passed  at  its  March  term,  1840,  authorizing^ 
the  guardian,  to  purchase  a  tract  of  land  for  the  benefit  of  his  ward. 

The  objection  urged  against  the  admissibility  of  this  evidence  is,  that  it  ^ 
tradicts  the  record.  But  we  say,  such  is  not  the  object  or  effect  of  the  tesiimcfj 
It  will  be  perceived  that  the  order  does  not  specify  what  trad  of  land  the  pia^^ 
ian  should  purchase  of  Thompson,  the  extent  of  the  tract,  or  quantity  of  t^ 
therein.  Hence  parol  evidence  was  not  only  admissible  to  identify  tbe  tn^  ^ 
land,  bought  by  the  guardian,  as  being  the  one  referred  to  in  the  order,  but  d<^ 
sary  for  that  purpose,  and  to  give  effect  to  the  subject  matter  of  the  older. 

£xtrinsic  parol  evidence  is  admissible  generally  to  give  eflect  to  a  written  in^*^^ 
ment,  by  applying  it  to  its  proper  subject  matter. — 3  Stark,  on  Ev.  1021  c^ 
1026  ;  Doe  ex  dent.  Freeland  vs.  BvnU  1  Term  Rep.  701 ;  Barldey  vs.  A^ 
3  McCord  Rep,  269.  Parol  evidence  is  inadmissible  to  prove  that  money,  p^ 
by  a  parish,  was  for  a  different  purpose  than  that  expressed  in  the  reconi.— ^'^ 
vs.  Snow,  I  Ma$s.  181.  ,. 

3d.  As  to  the  third  ground  of  error.    The  defendants  in  error  filed  ^^J\ 
~"^inst  Stell,  the  former  guardian,  to  account  and  to  pay  over  whatt  he  wu  io^^ 
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to  tbem.    The  qaestion  at  issue  ia  the  pleadings  was,  what  amount  was  the 
guard ian  indebted  to  his  ward  ? 

The  court  of  equity  has  peculiar,  though  not  exclusive,  jurisdiction  in  matters  of 
account. 

The  fact  that  Stell  had  been  dismissed,'' upon  his  application,  from  the  guardian- 
ship, is  not  material.  The  dismission  is  not  conclusive,  that  he  has  been  paid, 
nor,  as  to  the  mutual  indebtedness  between  the  guardian  and  ward ;  if  so,  the 
ward  is  as  much  concluded  as  the  guardian.  The  Court  of  Equity  has  full  and 
complete  jurisdiction  of  a  trust  of  this  character.  The  court  had  full  power  to 
judge  of  the  correctness  and  propriety  of  these  accounts  of  the  guardian.  The 
persons  to  whom  the  accounts  were  paid,  were  competent  witnesses  to  prove  the 
payment.  It  was  contrary  to  the  first  principles  of  equity,  to  withhold  from  the 
guardian  credit  for  money,  which  was  bis  duty  to  advance  for  the  necessary  edu- 
cation and  maintenance  of  his  ward. 

A  trustee  acting  in  good  faith,  is  entitled  to  a  prompt  indemnity  for  his  necessary 
disbursements  and  expenses,  and  has  a  lien  on  the  trust  property  for  them. — 
Murray  vs.  De  Rotterdam,  6  John,  Ck.  R.  52. 

4lh.  The  fourth  ground  of  error  assigned  is,  the  refusal  of  the  court  below  to 
charge  the  jury,  at  the  request  of  counsel  for  plaintiff  in  error,  that  the  Court  of 
Ordinary  of  Fayette,  had  the  jurisdiction  and  the  right  to  pay  the  order  made  at 
its  March  terra,  1840,  authorizing  Stell,  the  guardian,  to  purchase  a  tract  of  land 
of  Samuel  Thompson,  for  the  benefit  of  his  ward  ;  and  that  the  guardian  had  the 
right  to  make  the  purchase  under  it  which  he  did  make,  unless  the  same  was  pro- 
cured by  fraud  on  the  part  of  the  guardian.  But  the  court  instead  thereof,  charg* 
ed  the  jury  that  the  state  of  things,  contemplated  by  the  statute  under  which  the 
order  was  passed,  did  not  exist,  and  that  the  guardian  had  not  the  right  to  apply 
for,  nor  the  court  to  grant  the  order,  and  that  the  purchase  under  it,  by  the  guard- 
ian, was  a  legal  fraud,  and  the  sale  must  be  set  aside,  and  the  guardian  required 
to  account  for  the  money  invested  in  said  purchase,  with  interest. 

The  first  question  that  presents  itself  upon  this  ground  of  error  is,  had  the  Court 
of  Ordinary  jurisdiction,  and  the  right,  under  the  circumstances,  to  pass  the  order 
made  at  the  March  term.  1840  ? 

It  is  conceded  that  the  Court  of  Ordinary,  in  this  respect,  is  a  court  of  limited 
jurisdiction,  and  derives  its  po^er  by  statute.  The  power  to  grant  the  order,  is 
derived  from  the  act  of  the  19th  Dec.  1829. 

This  statute  authorizes  the  guardian,  under  an  order  of  the  Court  of  Ordinary, 
when  the  ward  is  not  possessed  of  lands,  to  apply  such  portion  of  the  disposable 
fands  of  the  ward,  to  the  purchase  of  such  reasonable  portion  of  land  as  may  be 
necessary  for  the  purposes  of  the  act,  (that  is,  for  agricultural  purposes,)  when  it 
is  manifestly  expedient  to  do  so. — Hotch.  Dig,  335. 

The  guardian  cannot  take  this  step  without  an  order  for  that  purpose.  The 
right  to  grant  the  order  is  conferred  b^r  the  statute  on  the  court.  The  court  has, 
unquestionably  i  jurisdiction  of  ihe  subject  matter  of  the  onler,  i.e.  to  authorize  the 
guardian  to  purchase  land  for  his  ward.  It  is  true,  the  statute  states  the  circum- 
stances under  which  it  may  be  done,  but  who  is  to  determine  whether  such  cir- 
cumstances exist  ?  What  tribunal  is  required  to  act  upon  and  decide  as  to  their 
existence?  Most  clearly,  the  Court  of  Ordinary.  That  court  is  called  upon  to 
determine,  when  an  appiicatien  is  made  for  its  order,  whether  there  is,  in  the  par- 
ticular case  upon  whicn  the  application  is  predicated,  such  facts  and  circumstances 
as  will  authorize  the  granting  of  the  order.  The  court  having  exclusive  original 
jurisdiction  of  the  subject,  is  called  upon  to  exercise  a  sound  judicial  discretion,  in 
determining  whether  the  application  shall  be  granted  or  not. 

The  jurisdiction  of  a  court  can  never  depend  upon  a  proper  or  improper  exercise 
of  discretionary  power.  What  may  be  manifestly  expedient  for  the  interest  of 
tbe  ward,  under  a  eiven  set  of  circumstances,  is  matter  of  opinion. 

What  one  would  deem  expedient,  another  might  consider  inexpedient.    The  j 

jurisdiction  of  a  court  can  never  depend  upon  what  may  be  the  basis  of  a  thou*  m 

wmjad  conflicting  opinions.    It  must  be  necessarily  presumed,  that  when  the  eonrt 
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passed  iu  order,  it  bad  safficieut  evidence  before  it,  to  antbohze  tbe  grantiog  c! 
sucb  order.  By  tbe  act  of  21st  Dec.  1827,  tbe  Courts  of  Ordinary  are  ftatbonzK 
to  grant  an  order  to  sell  tbe  r^al  estate  of  orpbans,  ^  wbere  it  is  nside  fally  ^ 
plainly  to  appear  that  tbe  same  wiU  be  for  tbe  benefit  of  soch  orphans."—  ^ 
Dig  482. 

Suppose  tbe  court  grants  an  order  to  sell  under  tbis  last  statute,  and  the  goaie 
ian  sell  tbel  and,  and  tbe  porcbaser  takes  possession ;  open  tbe  wanTs  aniviags! 
age,  would  any  court  hold,  that  he  could  recover  tbe  land  sold,  opon  the  groax 
the  sale  was  illegal,  for  want  of  jurisdiction  by  the  court  that  granted  the  onie 
because  it  might  lie  made  to  appear  by  competent  evidence,  that  it  wasplalQiys^ 
fully  against  tbe  interest  of  the  ward  that  the  land  should  be  sold  ?  Wesay,tb& 
that  the  Court  of  Ordinary  had  jurisdiction,  and  the  right  to  pass  theonier:^ 
March  term,  1840. 

The  next  question  is,  had  tbe  court  below  the  right  to  impeach,  or  set  aside^' 
order,  and  consequently,  to  set  aside  the  purchase  of  the  guardian  under  it? 

We  contend  that  tbe  order  was  tbe  judgment  of  a  court  of  competent  jan^ 
tion,  and  was  conclusive,  until  reversed  for  error  by  a  tribunal  having  the  po*<^ 
to  reverse  it ;  and  that  the  purchase  under  tbe  order  was  valid,  unless  tbe  a? 
were  procured  by  fraud  on  tbe  part  of  tbe  guardian. 

One  court  will  not  look  into  tbe  proceedings  of  another,  having  jnrifldictioej' 
order  to  ascertain  in  what  manner  they  acted. — UaU  vs.  Camthntt  1  Md-^ 
Rev.  507. 

However  extraordinary  or  erroneous  be  tbe  determination  and  proceciiisi?^ 
a  court  of  limited  authority,  if  it  acts  in  its  proper  jurisdiction  as  to  the  sbIjb^ 
matter,  place,  or  person,  its  judgment  or  decree  cannot  be  impeached  or  invalid 
in  a  collateral  action. — Jackson  ex  lUm,  Jenkins  vs.  Rohinsan^  4  WenL  436. 

An  order  or  decree  of  tbe  Orphan's  Court  of  the  State  of  Alabama,  in  a  ^ 
within  its  jurisdiction,  like  judgments,  or  decrees  in  the  ordinary  course  of  ja^ 
proceedings,  would  not  be  void,  or  collaterally  impeachable,  though  tbeproft^ 
ings  may  discover  errors,  for  which  an  appellate  court,  if  directly  appw'^ 
should  reverse. —  Wyman  et  al.  vs.  Campbdl  etal,6  Porter^  220. 

Again,  it  was  held  in  Richardson  vs.  Hobart,  1  SUwarVs  Rep,  500,  that  an  «ii^ 
of  sale  made  by  a  county  court  of  Alabama,  was  its  judgment,  and  that  jss 
ment  could  not  be  impeached  incidentally,  when  introduced  as  a  piece  of  enif^^ 

It  is  not  pretended  that  there  was  any  actual  fraud  or  collusion  bj\htpiP^ 
either  in  obtaining  tbe  order,  or  in  making  tbe  purchase  under  it 

The  guardian  derived  no  benefit  from  tbe  purchase.  Tbe  testimony  fhovf^ 
acted  ill  good  faith  throughout  the  whole  transaction.  He  was  actuated  b^  i^* 
kindest,  purest  motives,  in  all  be  did.  The  court  below,  however,  cbaifed  ^ 
jury,  "  that  though  nothing  wrong  might  have  been  intended,  yet,  under  tbe  ^'i^ 
cumstances  of  the  case,  the  purchase  was  a  legal  fraud  upon  the  rights  oi^ 
ward." 

By  the  term  legal  fraud,  or  fraud  in  law,  is  meant,  it  is  suppoecd,  what  is  c^ 
constructive  fraud,  "  which  may  be  created  by  such  acts  or  contnets,  as, tbeat 
not  originating  in  any  actual  evil  design,  or  contrivance  to  perpetrate  a  po5!:<' 
fraud,  or  injury  upon  other  persons,  are  yet,  b^  their  tendency  to  deceive, ors'' 
lead  others,  or  to  violate  public  or  private  confidence,  or  to  impair  or  injure  pc-'^ 
interests,  prohibited  by  law."— 1  Story  Com.  on  E^  261.  Under  this  bead,  ^^^ 
be  classed  all  contracts  made  in  restraint  of  marriage,  bargains  made  in  reftrvi!' 
trade,  contracts  between  clients  and  attorneys,  trustees,  and  eatuiiiiuU^^ 
contracts  of  a  similar  character. 

In  many  of  these  cases,  such  contracts,  from  considerations  of  public  policy,  >^ 
held  to  be  void  in  law. 

In  the  case  at  bar,  these  principles  cannot  apply ;  yet  the  purchase  made  bft* 
guardian,  under  the  peculiar  circumstances  of  the  case,  was  properly  vi^  ' 
was  not  in  violation  of  public  policy,  nor  of  tbe  real  interests  of  tbe  waid.  tb-?^ 
her  pecuniary  interest  alone  has  not  been,  perhaps,  as  fully  promoted,  as  i>^ 
money  had  been  kept  at  interest.    Yet,  when  it  la  considered  that  tbe  va;^  ^' 
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rited  her  propenv  by  gift  from  her  father,  J.  Thompson,  one  oC  the  defendantoi 
who  at  the  time  the  purchase  was  m&de,  was,  and  is  yet,  in  life;  and  thai  the  pro- 
perty given  to  bis  t^ugbler,  the  ward,  embraced  hi*  whole  estate ;  the  propriety 
of  the  ward's  residing  with  her  parents,  and  of  their  having  a  home  where  they 
might  lake  their  child  under  their  charge  to  proleci,  and  watch  over  her,  daring 
the  years  of  her  minority;  the  purchase  cannot  be  deemed  inexpedient,  or  so  ut- 
terly derogatory  to  the  interests  of  the  ward — especially,  in  a  moral  and  social 
point  of  view — at  to  create  a  fraud  in  law.  Arid  it  is  hoped  that  the  time  will 
never  come,  when  oar  tribunals,  authorized  to  superintend  the  management  of 
wards  and  their  estates,  will  have  nothing  further  in  view,  in  the  exercise  of  their 
powers,  than  the  mere  pecuniaiy  inleredts  of  those,  thus  entrusted  to  Iheir 
charge. 

T.  A.  Latham  and  Wu.  Ezzard,  for  the  defendant  in  error. 

Mr.  Latham  ai^ued,  thai  Samuel  and  Jeremiah  Thompson  were  unnecessary 
parlies ;  Stell  waa  liable  to  bis  ward  for  the  amount  of  acsets  in  his  hands.  Tbe 
point  at  issue  between  Stell  ami  bis  ward  was,  sA  to  the  amount  of  assets  then  in 
the  hands  of  Stell,  onaccounted  for.  The  Thompsons  were  not  Interested  id  that 
question;  one  of  them  was  farmer  guardian,  but  not  charged  of  having  any  assets 
in  his  hands;  the  other  conveyed  the  land  to  l^iell,  as  guardian,  and  having  no  in- 
terest in  the  question  of  account  mails  by  the  bill,  they  are  not  legal  parties ;  lor 
it  is  interest,  immediate  or  consequeolial,  ihdt  makes  the  necessary  parties. — Hit- 
ford  Pi.  mOi  I  Daniit  Chan.  Prac.  200.  Jeremiah  I'hompson  was  made  a  party 
to  show  that  the  af sets  bail  come  regularly  down  to  the  hands  of  Stell ;  Samuel 
Thompson,  to  show  that  Stell  bad  applied  those  asseli  contrary  to  law,  and  in 
violation  of  his  trust.  No  decree  waa  Bought  against  them,  and  none  could  be 
rendered  by  the  strict  rules  of  equity,  for  the  only  question  was  between  Stell  and 
hia  ward,  as  to  lh«  amount  of  assets.  There  was  no  attempt  to  reach  the  assets 
wrongfully  paid  for  the  land  in  the  hands  of  Samuel  Tboiupsou  ;  no  charge  that 
Stell  was  unable  to  respond ;  and  the  Thompsons  could  not  be  made  liable  for 
assets  sought  to  be  recovered  from  Stell,  and  for  which  Stell  was  primarily 
liable. 

In  this  case,  a  perfect  decree  can  be  made  between  the  surviving  parties  upon 

the  subject  of  litigation,   and    ihrrofniv.  a  reviver  is  nnl  nrrriaaLtv  —IjinrUt  n 
0u6ou,  2Paig(.  211)  2B 
diet  and  decree  is  according 
for  it  is  not  absolutely  nece 
la  Fm.  43;  2i6,  395;  Sfc 

But  Stell  atone  appea 
Pamphitl,  143. 

It  was  under  this  act.  n( 
not  be  revived  as  to  the  re 
been  alive,  would  he  have 
answer  I — continued  the  ci 
Hia  day  in  court  was  gon 
bas  none  of  the  rights  of  a 
quent  upon  it  are  closed  as 
appelUnl  and  the  appellee, 
of  Thompson  have  no  mor 
If  Thompson  could  not  de 
preventatives  could  not  afti 
made  a  party  many  rights, 
himself  had  —Toller,  431; 
BwrroWt  R.  1738 ;  2  Tide 

2d.  What  passed  at  the 
the  order.    The  order  is  ar 
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j/tcx  was  to  pro?e  that  an  order,  general  on  its  face,  was  snbject  to  mtricttoosaod 
stipalations  not  appearing  on  itslaoe. — 1  Jokn».  Rep,  417, 466;  CA^yonConlradi, 
25 ;  1  /o/ifu.  Rep.  231,  339.  But  this  order  is  in  the  nature  of  a  record,  wbichis 
a  verity — is  to  speak  for  itself,  and  cannot  be  gainsayed — Fonblaauiut,  641. 

3d.  The  accounts  of  Slell  had  been  made  up,  returned  to  the  Court  of  Ordimry. 
and  passed  upon  and  allowed,  and  letters  of  dismission  granted.  It  was  hisdatj 
to  make  a  return  of  all  his  disbursements,  and  have  them  allowed  by  the  proper 
tribunal,  and  his  letters  dismissory  are  an  estoppel  against  his  now  Bettiog  tbce 
np,— Prince  Dig.  232, 240 ;  HoUhkiss,  337,  477. 

4th  and  5th  grounds.    There  was  no  error  in  the  charge  of  the  coait  as  to  tbe 
construction  of  the  act  of  1829.    The  preamble  shows  the  intention  of  theLwi- 
lature;  the  Island  2d  sections, and  the  first  clause  of  the  3d  section,  do  aotlosa 
this  case.    The  last  cluuse  provides,  that  when  minors  may  not  be  fosstfitA  d 
lands  for  cultivation,  their  guardians  may  apply  such  portion  of  their  dispoaNt 
funds,  as  may  be  properly  applied  to  that  purpose,  to  the  purchase  of  sucbtfr 
sonable  portion  of  land  as  may  be  necessary  for  the  purpose  of  the  act;  or  t^ff 
■lay  rent  land  for  the  same  purposes,  under  a  like  order  of  the  court.   Novv: 
the  facts :  the  ward  was  a  young  lady,  14  years  of  age ;  her  property  was  one  n^ 
man  whose  hire  was  of  the  annual  value  of  $75  00,  and  one  negro  woman  s-'^ 
child,  whose  annual  hire  was  worth  $25  00,  and  about  $800  00  in  money.  Tb 
was  all  her  estate!     And,  before  the  order  in  question  was  made,  another^ 
been  passed  to  let  her  father  keep,  and  have  the  services  of,  her  negroes  t^f^ 
board,  while  she  was  going  to  school.    The  nurchase  of  the  land  left  tbetr^ 
without  a  dollar !    The  disposition  before  made  by  her  negroes,  left  her  wiiboai'Js 
means  of  cultivating  the  land  thus  purchased  !    It  was  a  waste;  and  the  actc: 
1829,  and  the  order  of  the  Court  of  Ordinary,  cannot  justify  the  guardian.  I'^^ 
not  a  case  within  the  principles  of  the  act.    The  ward  had  no  disposable  ft!Ei^ 
She  had  no  sufficient  farming  force  to  justify  any  reasonable  expectation  tt^^i* 
farm  could  be  conducted  in  ber  behalf,  so  as  to  benefit  her.    Her  permanent irr 
est,  instead  of  ))eing  promoted,  it  was  obvious,  must  suffer.    The  order  was  p 
cured  at  the  instance  of  Stell,  and  its  execution  was  left  to  bis  discretion.   He n^ 
not  bound  to  execute  it,  and  he  is  responsible.    As  a  trustee,  he  is  boondbr^ 
the  laws  and  rules  that  govern  trusts. — Hotchkits,  335 ;  Hovendeti  on  Frauds. ^^ 
1  Jahns.  Ck.  Rep.  477;  Green  vs.  IVinter,  39;  2  Johns.  Ch.  Rep.  62;  Han  ^ 
Ten  Eyck,  109, 114 ;  2  Story,  514  ;  16  Ves.  {HoUand  vs.  Hughes)  114-16; £^ 
(Uses,)  10. 

When  special  directions  are  given  by  the  instrument  creating  the  trust,  or ^ 
cial  duties  imposed  on  the  trustee,  he  must  follow  out  the  objects  and  intei!^^ 
of  the  parties  faithfully,  and  be  vigilant  in  the  discharge  of  his  duties,  to  besttsu' 
acted  on  and  executed. — 2  Story,  ^7. 

The  act  of  the  truotee  shall  not  injure  the  cestui  que  trust. — Roift  i^'^*^- 
McCollough,  Cam  and  Nor.  492 ;  2  B.  and  H.  Eg.  Dig.  496 :  2  Mn.  Ch  ^ 
442,  491 ;  \  HiU  Ch.  Rep.  409. 

Mr.  Ekzard,  on  the  same  side. 

The  1st  ground  of  error  assigned,  that  the  court  erred  in  deciding  that  the  v^ 
presentative  of  Samuel  Thompson,  deceased,  need  not  be  made  a  partv,  &c 

It  is  contended  by  defendant  in  error,  that,  inasmuch  as  Thompson  did  not»[?*' 
no  verdict  could  be  rendered  on  the  appeal  trial  which  would  be  prejudicil - 
his  interest,  or  to  the  interest  of  his  estate— his  rights  and  the  extent  o/bi?  1><^ 
lity  being  li.Ked  by  the  first  verdict ;  and  that,  therefore,  he  could  have  no  intere^- " 
the  trial  on  the  appeal,  and  consequently  there  was  no  necessity  for  makirc  "• 
representative  a  party. -~//b(eA^«s,  601 ;  Story  Eq.  Pie.  268 ;  3  Barbour  and  i^ 
Eg.  Dig.  147 ;  2  Paige,  Rep.  211;  Hoffman,  Chan.  Prat.  375 ;  Miiford  Pl»^ 

2d  ground.  As  to  the  rejection  of  parol  testimony  offered  to  explain  ibe  ^^' 
kc,  we  contend  that  parol  evidence  is  inadmissible  to  contradict,  vary  or  ad^:  ^' 
-"ritten  instrument;  and  much  less  can  it  be  admitted -to  vary  an  order  of  ^'^' 
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which  is  a  matter  of  record,  and  must  speak  for  itself,  and  more  especially  where 
there  is  no  ambiguity.  A  contract  cannot  rest  partly  in  writing  and  partly  in 
parol;  and  certainly  an  order  of  court,  which  is  a  matter  of  record,  cannot. — 3 
Slarkie  on  Ev.  100-101 ;  Chilty  on  Con,  87;  1  Johns,  Rep.  417,  466 ;  1  Johns. 
Ch.  Rep.  231 ;  Fonblanffue's  Eq.  641 ;  GreenUaf's  Ev.  315. 

3d  ground.  As  to  rejection  of  testimony  to  prove  accounts  paid  by  the  guard* 
ian,  which  had  not  been  returned  to  the  Court  of  Ordinary.  There  was  no  error  in 
this,  because  the  Court  of  Ordinary  has  original  jurisdiction  of  such  accounts, 
which  mus^t  be  passed  on  by  that  court  in  the  iirst  instance.  The  law  makes  it 
the  duty  of  guardians  to  make  annual  returns  of  receipts  and  disbursements  to 
said  court,  and  the  pre^umptioa  is,  that  they  liave  been  submitted  and  rejected 
by  that  court ;  or,  that  he  retained  a  sufficient  sum  in  his  hands  to  discharge  said 
debts,  on  obtaining  letters  dismissory,  and,  if  rejected  by  the  Court  of  Ordinary, 
they  could  not  be  allowed  by  the  Superior  Court,  when  brought  before  it  on  an 
appeal ;  and,  if  allowed  in  his  settlement  with  the  Court  of  Ordinary  on  obtaining 
letters  of  dismission,  they  ought  not  to  be  allowed  again  ;  and  if  he  had  contracted 
debts  for  his  ward,  which  he  had  not  paid,  it  was  nis  own  folly  to  apply  for  let- 
ters of  dismission,  until  he  had  paid  them. — Constitution  of  Georgia,  art  3  sec.  6$ 
Prince  Dig.  232.  238,  242,  249  ;  Hotchkiss,  337. 

The  4th  and  5th  grounds  relate  to  errors  alleged  to  exist  in  the  charge  of  the 
court  to  the  jury.     Whether  the  charge  was  erroneous  or  not,  must  depend  upon 
the  construction  to  be  given  to  the  statute  of  1829. — Prince  Dig,  253.    Thii 
statute  provides  that,  when  it  may  be  manifestly  expedient,  guardians  may  cause 
plantations  to  be  cultivated  for  the  benefit  of  their  wards ;  and  when  minors  may 
not  be  possessed  of  lands  for  cultivation,  guardians  may  apply  such  of  their  dis- 
posable funds  as  may  properly  be  applied  for  that  purpose  to  the  purchase  of  such 
reasonable  portion  oiJand  as  may  be  necessary  for  the  purposes  of  said  act ;  clearly 
indicating  that  the  gnardian,  in  the  exercise  of  this  power,  is  to  use  a  wise  and 
prudient  discretion,  and  that  lands  for  this  purpose  can  only  be  purchased  when  it 
tibali  appear  to  be  manifestly  for  the  interest  of  the  ward :  and  then  he  is  required 
to  make  annual  returns  of  his  receipts  and  disbursements  under  this  act.     So  far 
from  this  being  the  case,  the  act  of  the  guardian  in  this  particular  was,  according 
to  the  evidence,  wholly  prejudicial  to  the  interest  of  the  ward  :  the  whole  of  her 
funds  having  been  invested  in  a  tract  of  land  which  was  used  and  cultivated  by 
another  for  his  own  use,  and  from  which  the  ward  received  nothing— -the  guardian 
never  having  returned  that  he  had  received  one  cent  from  the  cnTtivation  of  said 
lot  of  land.     In  fact  he  did  not  pretend  to  cultivate  it;  for,  as  appears  from  his 
own  ahswer,  he  had,  previous  to  that  time,  procured  the  court  to  pass  an  order,  by 
which  he  had  placed  the  negroes  of  the  ward  in  the  possession  of  Jeremiah 
Thompson,  for  their  board  and  clothin?,  and  for  the  board  of  his  ward,  and  had 
also  secured  to  Thompson  a  life  estate  in  one-half  of  the  land,  thereby  depriving 
himself  of  the  means  of  cultivating  the  same,  and  rendering  it  inexpedient  and  im- 
proper that  he  should  have  purchased  land,  provided  he  had  bought  it  at  a  fair 
price.  ' 

His  Honor  Judge  Warner  gave  no  opinion  in  this  case,  having  been 
of  counsel  in  the  court  below. 

i?y  the  Court — Lumpkin,  Judge. 

John  D.  Steil,  it  seems,  was  appointed  guardian  of  Maria  Louisa 
Thompson,  at  the  Ma^h  Term,  1838,  of  the  Court  of  Ordinary^  of  Fay- 
r*lXo  county;  and  received  several  slaves,  and  between  eight  and  mflj0 
hundred  dollars  in  money,  from  Jeremiah  Thompson,  her  former  guarwir 
and  father.  ^Two  years  thereafter  he  obtained  an  order  from  the  g|r 
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court,  authorizing  him  to  purchase  a  tract  of  land  from  one  Saattel 
Thompson^  the  grandfather  of  his  ward,  and  for  her  use  aod  beoefit  At 
the  end  of  the  year  1840,  he  made  the  purchase,  taking  adeedof  eos- 
Teyance  to  the  land ;  reserving  a  life  estate  in  one  half  thereof  to  Jere- 
miah Thompson.  In  March,  1841,  Stell  was  dismissed  from  his  ^ 
ianship,  upon  his  own  application.  His  ward  having  intermarried  tIib 
Elijah  Glass,  a  bill  was  filed  by  them  against  Stell  and  the  two  Tboai^ 
sons;  alleging,  amongs  other  things,  that  the  order  for  the  purchase  oi 
the  laud  was  procured  by  a  fraudulent  combination  between  all  three  oi 
the  parties ;  and  thai  the  tract  of  land  was  bought  and  held  for  the  qs(^ 
the  defendants,  and  not  for  the  benefit  of  the  minor.  The  bill  pr&yed  i 
general  account  and  settlement.  The  defendants  answered  the  bill)  t«i 
at  the  March  Term,  1844,  the  Superior  Court  of  Fayette  county,  dccreec 
generally  for  the  complainants  the  sum  of  four  hundred  dollars,  the  co^ 
to  be  equally  divided  between  the  parties,  and  that  the  land  remain  tk 
property  of  the  complainants.  ^ 

!rrom  this  decree  John  D.  Stell  alone  appealed,  and  the  caoie  ^^ 
finally  tried  before  Judge  Hill,  in  March,  1846.  Samuel  ThomptoDhiT- 
ing,  in  the  meantime,  departed  this  life  ;  Stell,  by  his  counae), iosi^if^ 
that  the  legal  representathre  of  S.  Thompson  should  be  madeapv?' 
but  the  objection  was  overruled,  and  the  cause  ordered  to  proceed. 

Stell  offered,  among  other  witnesses,  William  McBride,  the  cleA^ 
the  Court  of  Ordinary  at  the  time  the  order  was  procured,  to  proret» 
he  bought  the  identical  land  designated  in  the  order,  and  upon  the  si^ 
terms  as  were  understood  and  agreed  upon  between  the  court  and  hiic^ 
This  testimony  was  repelled  by  the  court.  Stell  then  attempted  topr^" 
the  amount  and  payment  of  sundry  accounts,  contracted  for  his  van)  ^ 
fore,  but  discharged  after,  his  dismissal.     This  evidence  was  rejected 

The  case  having  been  submitted  to  the  jury,  the  court  charged:  "t» 
the  state  of  things  contemplated  by  the  statute  (1829)  did  not  exist;  <^^ 
that  the  defendant  neither  had  the  right  to  apply  for,  nor  the  coert  * 
grant,  the  order  (for  the  purchase  of  the  land)  ;  apd  that  while  po^ 
wrong  might  have  been  intended,  it  was  a  legal  fraud  upon  the  nf^^ 
the  ward  and  should  be  set  aside."  Further :  '^  that  so  far  from*^ 
purchase  being  manifestly  for  the  advantage  of  the  ward,  as  the  h^  ^' 
clares  it  must  be,  it  was  manifestly  subversive  of  her  interest, pre5eBtt> 
permanent,  and  the  defendants  should  be  decreed  to  keep  thelmdy(»if^ 
the  ward  the  money  on  hand^  (i.  e.  given  in  payment,  $702,)  aodii^ 
thereon,'*'* 

The  bill  of  exceptions  tendered  by  defendant's  counsel,  and  sigoe^I.^ 
certified  by  the  judge  who  presided  at  the  trial,  presents  five  dk^ 
grounds  of  error : 

1st.  In  refusing  to  require  the  legal  representatire  of  Samuel  Tlu^r' 
son,  deceased,  wno  died  intervening  the  first  and  second  trial,  to  be  id>^ 
a  party.  > 

2d .  In  rejecting  the  parol  evidence  of  the  clerk  of  the  Court  of  ^^'^ 

dd.  In  not  allowing  the  guardian  to  prove  the 'payment  ^^' 
debts  contracted  on  account  of  his  ward  before^  and  paid  afi^r^  ^^ 
charge. 

4th.  In  charging  the  jury  that  the  state  of  circumstances  did  ^^: 
ich  justified  John  D.  Stell,  the  guardian,  to  apply  far,  or  the  Co«rt  * 
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Ordinary  to  pass,  the  order  of  Marcb|  1840,  aulhorizlDg  the  porchase  of 
the  ]and  named  therein. 

5th.  In  chargixig  the  jury,  that  the  purchase  made  under  the  order  of 
the  Ordinary,  was  a  fraud  in  law,  and  manifestly  destnicUTe  ef  the  in- 
terest of  the  ward,  and  that  the  guardian  should  be  decreed  to  keep  the 
land  and  pay  his  ward  the  money  laid  out  and  expended  therefor,  with 
interest. 

1st.  Had  the  complainant's  bill  been  framed  differently,  and  for  the  sin* 
gle  purpose  of  calling  upon  Stell,  the  former  guardian,  to  account  for  the 
trust  fund  which  came  into  his  hands,  in  that  aspect  of  the  case  it  would 
not  have  l»een  necessary  to  have  made  either  of  the  Thompsons  parties, 
nor  Would  a  demurrer,  for  want  of  proper  parties,  have  been  sustained. 

And  had  they  been  joined  as  defendants,  the  death  of  one  or  both  of 
them  need  not  have  arrested  the  progress  of  the  proceedings.  The  com- 
plainant, however,  has  seen  fit  to  insert  their  names,  and  to  couple  them 
with  Stell,  in  a  grave  and  substantial  allegation,  that  the  three  fraud- 
ulently combined  together  to  procure  the  passage  of  the  order  for  the 
purchase  of  the  land,  and  that  it  was  bought  and  held  for  their  benefit, 
and  not  for  the  use  of  the  ward.  And  the  bill  seeks  to  have  this  con- 
veyance canceled.  The  deed  was  made  by  Sa.uuel  Thompson,  and  re- 
serves a  life  estate,  in  a  moiety  of  the  land,  to  Jeremiah  Thompson. 
Are  not  the  Thompsons,  father  and  son,  deeply  concerned  in  the  cause  ? 
They  both  answered  the  bill.  The  first  finding  charges  lAem,  together 
with  Stell,  with  the  payment  of  four  hundred  dollars,  and  vests  the  title 
to  the  land  in  the  compldunants.  Samuel  Thompson  dies  before  the  final 
trial ;  should  not  his  representative  be  made  a  party  ? 

The  whole  record  goes  up,  his  answer  included.  The  question  as  to 
the  bona  fides  of  the  transaction  is  still  strenuously  contested  ;  and  the 
jury  upon  the  appeal  decreed  twelve  hundred  dollars  for  the  complain- 
ants, and  that  the  sale  of  the  land  be  set  aside.  Can  it  be  seriously  con- 
tended that  the  estate  of  the  deceased  is  not  concerned  in  this  issue  ? 

But  it  is  argued,  and  with  much  force  and  ability,  that,  inasmuch  as 
Samuel  Thooapson  failed  or  refused  to  join  with  Stell  in  entering  the  ap- 
peal, the  case,  as  to  Aim,  ended  with  the  first  verdict.  This  assump- 
tion necessarily  involves  the  construction  of  the  act  of  1839,  passed  to 
explain  and  amend  the  judiciary  of  1799,  as  to  granting  appeals  in  certain 
cases. 

The  preamble  sets  forth  the  mischief  which  induced  its  passage; 
namely,  that  a  contrariety  of  opinion  exited  among  the  judges  of  the 
State,  and  a  difiere9t  practice  prevailed  in  the  various  circuits  thereof, 
touching  the  right  to  appeal  under  certain  circumstances.'  The  evil  al- 
luded to  was  this :  Some  of  the  courts  decided,  that  where  there  was 
more  than  one  party,  plaintiff  or  defendant,  it  was  necessary  that  alt 
should  unite  in  entering  the  appeal,  in  order  to  carry  the  case  up.  To 
remedy  this  inconvenience,  it  was  enacted  : 

Section  Ist.  "  That  from  and  after  the  passage  of  this  act,  it  shall  and 
may  be  lawful,  whenever  jhere  shall  be  more  than  oce  party,  plaintiff  or 
defendant,  and  one  or  more  of  said  parties,  plaintiff  or  defendant,  desire  to 
appeal,  and  the  other,  or  others,  refuse  or  fail  to  appeal,  it  shall  and  may 
be  lawful  for  any  party,  plaintiff  or  defendant,  to  enter  his  appeal,  under 
such  rules  and  regulations  as  are  now  provided  by  law." 
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Section  2d.  '*  That  upon  the  appeal  of  either  plaintiffs  or  dcfendanli 
aforesaid,  the  tchole  record  shall  be  taken  up  ;  but  in  case  damages  shail  or 
may  be  awarded  upon  such  appeal,  such  damages  shall  only  be  recoverei! 
against  the  party  or  parties  appealing,  and  theia  securities,  and  not  against 
the  party  or  parties  failing  or  refusing  to  appeal." 

Section  3d.  "  That  in  case  any  such  security  or  securities  shall  be 
compelled  to  pay  off  the  debt  or  damages,  for  which  the  judgment  iwy 
be  entered  in  any  cause,  he,  she,  or  they,  shall  have  recourse  only  agaust 
the  party  or  parties  for  whom  he,  she,  or  they,  became  security  or  se- 
curities." 

Section  4th.  Repeals  all  laws  and  partb  of  laws  militatiog  against  ^ 
act.  I 

Perhaps  a  more  striking  illustration  of  incautious  and  improTiii^^j 
legislation  is  not  to  be  found  in  the  statute-book.  Better,  far,  the  oi 
law,  with  all  its  faults,  than  the  new,  whatever  interpretation  may  bep 
upon  it.  It  is  a  Cretan  labyrinth,  with  no  thread  to  assist  in  ferreting  *t 
its  inextricable  windings.  Did  it  intend  4o  limit  the  rights  ofappf'^ 
that  class  of  cases  only,  which  seem  alone  to  be  contemplated  in  ^ 
second  and  third  sections^  to  wit,  where  damages  might  be  given  for » 
frivolous  appeal,  leaving  the  law  as  it  stood  before  in  all  other  case 
Such  would  be  the  inference  from  these  two  sections — butsuchisnoitb^ 
restrictive  language  of  the  statute.  What  is  meant  by  the  whole  i«^'^ 
being  carried  up  ? 

If  the  original  papers  are  sent  up  with  the  appeal — as  they  arean^^^ 


be — what  remains  for  the  foundation  of  the  judgment  to  be  signed,atfl* 
execution  to  be  issued  against  the  parties  who  loiter  behind  ?  Oris^' 
to  remain  in  abeyance  until  after  the  final  decision  ?  If  so,  upon  »*• 
principle } 

Take  the  case  now  before  the  court,  and  how  irreconcilable  this ^'^ 
siruction  with  the  facts  which  it  presents.     There  are  three  defewitf^ 
Stell  and  the  two  Thompsons.     By  the  first  verdict,  the  title  to  ^^\ 
is  vested  in  the  complainants ;  by  the  second,  it  is  reinvested  in  ^-^ 
Thompson,  from  whom  it  was  purchased.     To  whom  does  it  b^^;^ 
The  complainants  heloxo  recovered  four  hundred  dollars^  upon  thebs^^-^ 
retaining  the  land  ;  above,  twelve  hundred  dollars,  in  considcratioij 
relinquishing  it.     Can  complainants  collect  the  four  hundred  doliais^^ 
of  the  Thompsons,  who  failed  to  appeal  and  retain  the  landj  ortv« 
hundred  dollars  out  of  Stell,  and  surrendef  it  ?     Are  these  monieddccf|" 
independent  of  each  other?     (Jr  will  the  satisfaction  of  the  latter  ex^ 
guish  the  former,  and  of  the  former  the  latter^  in  whole  or  in  par^- 
tantv  1     We  will  forbear  to  press  these  inquiries  further. 

On  the  other  hAid,  does  the  carrying  tip  of  the  whole  record  carr^ 
all  the  parties  to  it  ?  And  if  so,  would  not  the  intention  of  the  I^-^ 
ture,  as  expressed  in  the  second  section,  be  clearly  contravened,  in-* 
jecting  parties  who  failed  or  refused  to  appeal,  to  heavier  I iabitof'^ 
were  recovered  on  the  first  trial,  and  that,  too,  when  forced  to  li'-^i*^ 
further,  without  their  consent  and  contrary  to  their  wishes  ?  and  \y  ^ 
jury,  inflicted  frequently  by  the  will  of  a  minority,  contrary  to  ihef^ 
riples  of  common  justice.  In  the  very  case  before  us,  parties  v^'/^* 
fused- to  appeal  from  a  verdict  of  four  hundred  dollars,  are,  or  voo* 'V 

properly  represented,  subjected  to  the  payment  of  twelve  ^^^ 
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And  yet,  if  the  Legislature  did  not  mean  that  the  parties  failing  or  refusing 
to  appeal,  should,  nevertheless,  in  some  sense,  be  parties  to  the  appeal, 
why  protect  them  from  the  damages  which  might  be  assessed  upon  the 
appeal,  and  from  recourse  over,  at  the  instance  of  the  securities  on  the 
appeal  ? 

Leaving  these  and  numerous  difficulties  to  be  adjusted  when  they 
arise,  we  are  of  the  opinion,  that  Samuel  Thompson  was  so  far  a  party  to 
this  case,  on  the  final  trial,  as  to  make  it  necessary  that  his  legal  repre- 
sentative should  have  been  substituted  in  his  stead. 

2d.  The  competency  of  McBride  will  depend  upon  the   6bject  for 
which  it  is  sought  to  introduce  his  testimony.     Under  the  act  of  1829, 
guardians  are  clothed  with  authority,  under  an  order  of  the  Court  of  Or- 
dinary, to  apply  a  portion  of  the'  disposable  funds  of  their  ward,  to  pur- 
chase such  reasonable  portion  of  land  as  may  be  necessary  for  cultivation 
by  the  slaves  of  the  minor,  when  it  is  manifestly  expedient  to  do  so.    Great 
discretion  is  allowed  the  guardian  in  this  matter ;  but  whatever  might  be 
bis  own  views  of  expediency,  still  the  Legislature  deemed  it  proper  to 
submit  the  question  to  the  Court  of  Ordinary  for  its  supervision,  before  the 
guardian  could  act.     His  duty  in  the  mode  of  executing  this  power  is  not 
prescribed  as  it  is  in  the  sale  of  property.     It  must,  of  course,  be  per- 
formed with  proper  care  and  circumspection ;  and  failing  in  this  particular, 
he  will  be  answerable  to  his  ward  for  the  waste  or  misapplication  of  the 
funds  so  applied,  and  we  are  inclined  to  think  that  the  order  itself  would 
not  have  shielded  him  from  responsibility,  had  it  contained  the  terms 
which  he  proposes  to  supply  by  parol.     In  tliat  event,  the  court  would 
have  exceeded  its  jurisdiction,  and,  therefore,  the  testimony,  if  legal, 
would  not  avail  the  defendant,  nor  do  we  believe  it  competent  to  vary  or 
add  to  that  order  by  oral  proof.     Still,  we  hold  that  the  evidence  was 
admissible  for  the  purpose  of  rebutting  the  charge  in  the  bill,  that  the 
order  was  fraudulently  procured.     The  order  being  general,  to  buy  land 
of  Samuel  Thompson,  it  might  seem  to  condemn,  on  the  face  of  it,  the 
conveyance  which  was  taken,  with  the  reservation  in  favor  of  Jeremiah 
Thompson.     The  evidence  of  McBride  rebuts  that  inference,  and  shows 
that  Stell  fully,  freely  and  fairly,  communicated  to  the  tribunal,  peculiar- 
ly charged  with  the  protection  of  orphans'  estates,  his  whole  plan  in 
respect  to  this  transaction,  and  took  their  advice  in  the  premises.     It  cer- 
tainly disproves  the  imputation  that  the  court  was  circumvented  in  grant- 
ing the  order,  and  that  it  was  done,  whether  providently  or  not,  with  a 
complete  knowledge  of  all  the  facts. 

3d,  Another  question  is,  as  to  the  rejection  of  the  witnesses  offer- 
ed to  prove  the  payment  of  certain  debts  contracted,  on  acconnt  of  the 
ward  before,  but  discharged  after,  the  dismission  of  the  guardian  ?  None 
of  the  pleadings  show,  whether  these  accounts  were  made  by  the  minor 
herself,  or  the  guardian  for  her.  Nor  do  we  deem  it  material.  In 
either  event,  there  could  be  no  equity  in  asking  a  decree  for  the  trust 
fund,  without  first  deducting  from  it  the  debts  and  disbursements  with 
which  it  was  properly  chargeable.  It  is  true,  that  the  propriety  of  it 
would  have  been  more  manifest  if  the  guardian  had  incurred  ptrnonal 
liability  on  account  of  these  debts,  before  obtaining  his  letters.  Hup* 
pose  a  gnardian  should  be  removed  by  the  court  before  ho  had  an 
opportunity  of  settling  his  accounts,  and  making  a  return  of  thorn  U 
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the  Court  of  Ordinary.  Can  it  be  for  a  moment  doubted,  tliatlie  woul^ 
in  a  bill  for  account,  be  allowed  his  credits  for  legitimate  expen^tures- 
It  would  be  his  misfortune  that  he  had  to  resort  to  original  proof,  instcw 
of  casting  the  onus  upon  his  adversary,  by  having  returned  bis  Tonchfrs 
to  the  proper  court,  and  thus  made  them  prima  facie  evidence  ia  te 
behalf.  And  a  complaint,  that  he  did  not  avail  himself  of  this  sdr^ 
tage,  would  not  well  lie  in  the  mouth  of  his  opponent.  We  «re  satiiw 
that  the  court  committed  error  in  refusing  this  testimoiiy. 

4th.  Nor  are  we  less  upon  this  ground.  The  law  constitoted  ti* 
Court  of  Ordinary,  and  not  the  judge  of  the  Superior  Court,  the  arlin 
as  to  whether  or  not,  in  March,  1840,  a  state  of  circumstances  eiist«<i 
which  made  it  proper  for  the  Court  of  Ordinary  to  pass  the  ordei  '^ 
that  date.  The  act  of  1829  allows  the  guardian  to  invest  a  portisD« 
his  ward's  funds  in  land,  if  it  is  expedient  to  do  so  ;  and  whether  it  V 
expedient  or  not,  is  an  inquiry  committed  exclusively  to  &e  infen-? 
Court  sitting  for  ordinary  purposes,  unless  contested  by  appeil.  ^^■ 
order  on  their  minutes  shows  that  they  acted  in  the  premises,  andbTiH 
jurisdiction  over  the  subject  matter,  and  the  persons  before  them,  ^ 
judgment  cannot  be  impeached  or  invalidated  in  this  manner. 

The  judge  of  the  Superior  Court  gave  his  opinion  upon  the  tegtiiD''S; 
as  exhibited  on  the  trial  before  him,  in  1846.  But  can  he  underUkt  > 
say  upon  what  proof  the  Court  of  Ordinary  acted,  in  1840?  Betb 
as  it  may,  that  court,  and  that  court  alone,  was  the  proper  tnhm'; 
entertain  the  application,  and  to  pass  the  order  for  the  purchase  of  '^ 
property. 

And  the  legal  presumption  is,  that  that  court  had  sufficient  ew>^ 
to  warrant  it  in  passing  the  ordefr. — Dubois  vs.  Dubois j  6  Cwtn^f 
494.  It  may  have  acted  unadvisedly ;  probably,  did,  if  the  pectai*^ 
interest  alone  of  the  ward  was  considered.  It  is  wholly  imm**^^:^ 
The  order  being  passed  by  a  court  of  competent  jurisdiction,  and  »^ 
within  the  sphere  of  its  authority,  its  proceedings  cannot  be  att^^ 
and  set  aside  in  this  indirect  manner. — 1  Pick,  Sep,  435 ;  6  ibid.  '^ 

10  ibid.  470;  4  Day's  Rep.  432 ;  3  Johns,  Rep.  17  ;  19  ibid.  39;  ; 
Mass.  Rep.  445  ;  12  ibid.  25,  268  ;  1  Peter^s  Rep.  74 ;  7  Crewc*,*^ 
567  ;  2  Notl  and  McCord^  410  :  6  Sergi.  and  Rawlty  57 ;  7  ibid.  1^- 

1 1  ibid.  436  ;  4  Gill  and  John.  1 .  , 
The  Court  of  Ordinary,  upon  the  point  before  them,  acted  j«f<fi<^f' 

and  any  error  which  may  have  been  committed,  cannot  affeet  ^ 
jurisdiction,  and  take  it  away,  because  improperly  exercised.— 6  •'^ 
Ch.  Rep.  381 ;  8  John.  Rep.  60 ;  8  Cowen  Rep.  178 ;  3  Cavx*^  ^^ 
3  Ohio  Rep.  567 ;  7  Mass.  Rep.  79  ;  1  Peter's  Rep.  340. 

5th.  Great  latitude  of  discretion  is  allowed  to  courts,  as  to  the  di*^ 
tion  they  will  give  to  the  testimony.  And  while  all  admit  the  so©*" 
ness  of  the  maxim,  ad  quastionetn  juris  tespondeam  judicesy  adqft^^ 
facti  respondeant  juratores  ;  that  the  judges  are  to  answer  to  the  qof^tf^ 
of  law,  and  the.  jurors  to  the  matter  of  fact ;  still,  it  is  impossible  to  •>.* 
down  any  fixed  rule,  beyond  which  the  judges  shall  not  go,  in  exp^^^^ 
their  opinion  on  the  evidence,  by  way  of  charge  to  the  jory  ;  it  i'^*^  ^ 
in  this  country,  that  they  come  short,  than  transcend,  tiie limitaass^'' 
them. 

'he  elementary  writers,  and  reported  cases,  coaour  in  maifitaid^; 
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that  if  the  judge  dictates  to  the  jury  the  verdict,  they  shall  render  or 
delirer  'his  opinion  to  the  jury  on  a  matter  of  fact,  rather  as  direction^ 
than  mere  opinion  ;  that  the  charge  should  be  reviewed  for  misdurection. 

In  the  tltica  Insurance  Company  vs.  Badger^  the  court  granted  a 
new  trial,  because  the  judge  erred  in  not  leaving  it  to  the  jury,  undct 
proper  instructions,  to  say  whether  the  endorsement  tDO^,  or  was  not^ 
the  hand-writing  of  the  defendant. 

The  judge  below  simply  charged  the  jury  that  the  plaintiffs  were  en- 
titled to  a  verdict. 

In  Aylwin  vs.  Ulmery  (12  Mass.  Rep,  22,)  the  judgment  of  the  Court 
of  Common  Pleas  was  reversed,  and  a  venire  facias  de  novo  awarded, 
because  ^^  the  charge  was  calculated  to  make  the  jury  understand,  thai 
the  evidence  offered  was  wholly  insufficient.  7%i$  toas  undertaking  to 
judge/or  the  jury^  and  amounted  to  a  declaration  to  them^  that  any  consid- 
eration  of  the  evidence  was  icholly  unnecessary.  They  must  have  received 
the  impression^  that  by  /ato,  they  could  notj  on  that  evidence,  find  a  verdict 
for  the  plaintiff  ^^  So,  in  Tufts  vs.  Seabury^  (11  Pick.  Rep.  142,)  the 
verdict  was  set  aside,  and  a  new  trial  granted,  although  justice  had  been 
done  in  the  case  ;  because  the  judge  instructed  the  jur^  that  certain 
testimony  proved  a  material  fact,  when,  in  truth,  it  was  only  evidence 
from  which  the  jury  might  or  might  not  have  presumed  such  fact,  and 
a  verdict  was  rendered  in  conformity  to  the  instruction. 

In  Morton  vs.  Fairbanks,  (11  Pick.  Rep.  370,)  in  a  controversy  about 
shingles,  the  court  below  took  upon  itself  to  charge  the  jury,  from  a 
personal  inspection  of  the  articles,  which  were  brought  into  court,  that 
they  were  not  shingles.  Upon  this  and  another  exception,  a  new  trial 
^as  granted,  on  the  ground  ^*  that  the  point  thus  decided,  was  a  ques- 
tion of  fact,  and  the  jury  may  have  been  unduly  influenced,  for  they  may 
have  considered  themselves  not  at  liberty  to  find  contrary  to  the  decision 
of  the  court. 

In  Fishery's  Executor  vs.  Duncan  and  Tumbull,  (1  Hen.  and  Mun.  563,) 
the  Supreme  Court  of  Virginia  decided,  that  the  County  Court,  on  the 
trial  below,  erred,  *Mn  having  instructed  the  jury,  that  from  the  whole 
testimony  before  them,  the  demand  of  the  plaintiff  was  not  barred  by 
the  act  of  limitations ; "  and  Judge  Fleming  declared,  that  he  conceivea 
this  to  have  been  an  improper  interference  and  an  infringement  on  the 
privileges  of  the  jury,  whose  right  it  is  to  judge  of  the  sufficiency  of  the 
evidence  adduced  to  establish  any  fact,  or  facts,  in  the  issue  before  them ; 
the  province  of  the  court  being  to  see  that  all  proper  evidence  offered  {and 
none  other)  be  submitted  to  the  consideration  of  f  hi  jury,  without  saying  what 
effect  such  evidence  ought  to  have  in  the  cause. 

So  far  is  this  doctrine  extended  in  this  State,  (Va.)  that  the  judgetf 
do  not  proceed  to  sum  up  the  evidence,  as  is  usual  in  England,  and  some  of 
the  other  States ;  ^^  a  course,"  says  Judge  Tucker,  ^'  which  would,  probably^ 
be  deemed  with  us  an  invasion  of  the  privikges  of  jury  trial. " — Commentaries, 
vol.  2, 299. 

In  the  ^ew  York  Fire  Insurance  Company  vs.  Walden,  (12  John. 
Reports,  Sl^y)  the  court  say:  ^^Andhere,  1  apprehend,  lies  the  error 
committed  by  the  learned  judge :  that  he  has  given  a  binding  direction 
to  the  jury,  upon  matter  of  fact,  as  if  it  had  been  matter  of  law.  If  the 
charge  had  been  intended  as  a  mere  opinion  to  the  jury,  on  a  matter  of 
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fact,  on  which  they  were  to  exeroise  their  judgment,  the  juiy  would,  Tm- 
doubtedly ,  have  been  told,  that  the  defence  in  the  case  rested  upon  &e 
question  of  the  materiality  of  the  letters  and  facts  not  disclosed,  and  (An/ 
U  was  for  them  to  judge,  from  the  evidence^  whether  the  disclosure  wovldkau 
naried  the  premium;  and  thai^  if  the  jury  ahouJd  be  of  the  opmm  ihai  tkt 
facts  not  disclosed  were,  in  that  sense  j  material,  they  must  find  far  the  dfjtni' 
ant ;  and  that,  if  they  thought  otherwise,  they  ought  to  find  for  the  plotA'  j  '■■ 
Thb  would  have  been  the  language  of  a  charge,  suited  to  the  sabmiBsica 
of  such  a  point.  ^ 

^^In  order  to  preserve  a  just  balance  between  the  distinct  poven^- 
the  court  and  the  jury,  and  that  the  parties  may  enjoy  animpairedtigor- 
their  constitutional  right  of  having  the  law  decided  by  the  court,  and  *^ 
having  the  facts  decided  by  the  jury — every  charge  should  distingni*^ 
clearly  between  the  law  and  the  fact,  so  that  the  jury  cannot  mignndtr- 
stand  their  rights,  or  their  duty,  nor  mistake  the  opinion  of  the  JQ«ip:. 
upon  matter  of  fact,  for  his  direction  in  point  of  law.  77ie  efi»/t«f/i»« 
all-important  to  the  jury.  The  direction  of  the  judge  in  the  one  cag**^ 
obligatory  upon  their  consciences,  and  so  they  will,  and  so  thev  ong^J 
to  regard  it;  but  his  opinion  in  the  other  case  is  mere  advice, andt^^ 
jury  are  bound  to  decide  for  themselves,  notwithstanding  the  opinion  - 
the  judge,  and  to  follow  that  opinion  no  further  than  it  eorrespoadi'Titi. 
the  conclusions  of  their  own  judgments.  Unless  this  distinction  he  }f^ 
steadily  in  view,  and  be  defined  with  all  possible  precision,  the  trial  hijj^i 
may,  in  time,  be  broken  down,  and  rendered  nominal  and  useless, 

''  All  that  I  feel  it  my  duty  to  contend  for  is,  that  whenever  the  ji^'ir 
delivers  his  opinion  to  the  jury,  on  a  matter  of  fact,  it  shall  be  delirm^ 
as  mere  opinion,  and  not  as  direction ;  and  that  the  jury  shall  be  kft'*- 
understand,  clearly,  that  they  are  to  decide  the  fact,  upon  their  cf^ 
view  of  the  evidence,  and  that  the  judge  interposes  his  opinion  onlj  > 
aid  them  in  cases  of  difficulty,  or  to  inspire  them  with  confidence  ^ 
oases  of  doubt.  ' 

"  I  am  disposed  to  hand  to  posterity  the  institution  of  juries,  as  p«^ 
feet,  in  all  respects,  as  we  now  enjoy  it ;  for  I  believe  it  may,  in  ^• 
herekfter,  be  found  to  be  no  inconsiderable  security  against  the  sj^^>-' 
atio  influence  and  tyranny  of  party  spirit  in  inferior  tribunals." 

I  have  felt  it  my  duty  to  transcribe  into  this  opinion  these  eloq«H 
remarks  of  the  learned  chancellor,  alike  creditable  to  his  head  and  hesn 
Were  their  spirit  more  thoroughly  infused  into  our  system,  we  sho&;^ 
no  longer  hear  it  cast  upon  it  as  a  reproach,  that  the  use  of  ft  j^ !" 
merely  to  screen  the  court  from  the  responsibility  and  odium  of  ad^^ 
sion,  which  is,  in  fact,  in  most  cases,  the  result  of  the  judge's  own  ^^ 
of  the  testimony.  It  is  needless  to  preserve  the  form  of  trial  by  joij;" 
that  body  is  deprived  of  its  just  powers  and  privileges.  Under  tie  ^ 
famous  Stuarts,  and  their  still  more  infamous  tool.  Lord  Jeffries,  it  ^; 
literally,  "  a  nose  of  wax,"  to  be  moulded  as  the  judge  saw  fit;  ^  ^ 
should  never  be  forgotten  that  Sydney  and  Russel  were  doomed  to  deati 
by  a  jury  of  the  country  !  ' 

From  an  examination  of  the  evidence,  we  are  inclined  to  •P**^ 
the  court  whose  judgment  we  have  under  review,  that  the  trust  confid'^ 
to  Stell,  the  guardian,  was  injudiciously  exercised^  and  thatnofia^dt^'^' 
^'^  found  wiSi  the  verdict  of  the  jury;  still  we  •  cannot  seal  witb  *''^' 
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sanction  a  charge,  which  declares,  authoritativelj,  that  the  defendant 
should  be  decreed  to  keep  the  land,  and  pay  the  ward  the  money  on 
hand,  (the  purchase-money,)  with  interest.  This  is  not  the  expression 
merely  of  an  opinion,  but  is  the  very  language  of  direction  from  the 
bench.  In  the  case  in  12  Johnson  there  is  a  precedent  of  a  bill  of  ex- 
ceptions, taken  from  3  Burr,  1742,  to  a  charge  by  Lord  Camden;  and 
it  is  in  these  words :  '^  And  the  said  chief  justice  did  then  and  there  de- 
clare and  deliver  his  opinion  to  the  jury,  that  the  said  several  matters, 
so  produced  and  proved  on  the' part  of  the  defendants,  were  not,  upon 
the  whole  case,  sufficient  to  bar  the  action,  and  with  that  opinion  left 
the  same  to  the  jury."  "  In  this  case  from  J^urroti?,"  say  the  Court  of 
Errors  of  it,  (  Yer.  15,)  "  it  was  never  doubted  but  that  the  opinion  of  the 
chief  justice,  so  stated  in  that  bill,  was  taken  and  received  as  a  direction 
in  point  of  law ;  and  if  the  charge  in  the  case  before  us  is  not  deemed 
of  that  character,  it  will  be  impossible  hereafter  to  discriminate  between 
a  charge  containing  a  positive  direction  in  point  of  law,  and  mere  advice 
on  a  matter  of  fact." 

We  are  satisfied  that  no  one  values  more  highly  the  independence  of 
^^  this  body ^f  twelve  "  than  the  learned  and  upright  judge  who  made  this 
charge ;  and  that  he  would  be  one  of  the  last  to  trench  intentionally 
upon  the  rights  and  privileges  of  those  who  are  selected  to  decide  upon 
the  estates,  freedom  and  life  of  their  fellow-citizens.  We  are  constrained, 
from  regard  to  principle,  however,  to  sustain  the  exception. 

Let  the  judgment  be  reversed. 


No  70. — RoosvELT  and  Barker,  plaintiffs  in  error,  vs.  Charles 
J.  McDowell,  executor  of  Richard  S.  Walker,  deceased, 

defendant  in  error. 

» 

The  executor  of  a  deceased  copartner  cannot  be  sued  jal  law  for  a  copartnership  debt. 
The  surviving  copartner  is  alone  liable  to  be  sued  therefor. 

This  was  an  action  brought  by  the  plaintiffs  in  error  against  the  defendant 
in  error,  in  the  Superior  Court  of  the  county  of  Pike.  The  record  dis- 
closed that  the  note  sued  on  was  made  by  the  defendant's  testator  while 
in  life,  and  one  Jeremiah  Leak  as  copartners  in  trade,  under  the  partner- 
ship, name  and  style  of  Walker  and  Leak,  and  that,  at  the  time  of  the  in- 
stitution of  the  suit,  the  copartner  Leak  was  still  surviving.  The  de- 
fendant pleaded  the  general  issue,  and  also  plene  administravit.  Upon  the 
first  trial  the  defendant  confessed  judgment  and  appealed.  While  the 
cause  was  pending  on  the  appeal,  the  plaintiffs  by  leave  of  the  court 
amended  their  declaration  by  adding  a  count  for  money  had  and  re- 
ceived. 

At  February  Term,  1846,  of  the  court  below,  this  cause  camo  on  %*- 
tried  before  Judge  Floyd,  when  the  counsel  for  the  defendant  der 
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to  the  action,  insisting  that  the  representative  of  a  deceased  paitner  vie 
not  liable  to  a  suit  at  law  upon  a  partnership  debt,  but  that  the  pUioUfii^ 
only  remedy  at  law  was  against  the  surviving  copartner.  The  counsel 
for  the  plaintifia  in  reply  contended,  that  although,  anterior  to  the  act  of 
1818,  this  was  true,  yet  that  act  authorized  plainti^  to  sue  either  tfae^^ 
presentative  or  the  survivor  separately,  or  both  jointly — whereupon  afw 
argument  of  counsel,  the  court  below  held  that  the  said  act  of  181S  dxi 
not  authorize  the  plaintiffi  to  sue  the  representative  of  the  deceased  put* 
.ner  separately  at  law,  and  accordingly  nonsuited  the  plainti^. 

Afterwards  and  during  the  same  term,  the  counsel  for  the  f\xam 
moved  a  rule  to  set  aside  said  judgment  of  nonsuit,  and  to  reiosUte  tbe 
case  upon  the  following  grounds : 

1st.  Because  the  court  erred  in  deciding,  that  by  the  act  of  181S,  tb 
representative  of  a  deceased  partner  could  not  be  sued  separateijatltv 

2d.  Because  the  court  nonsuited  the  plaintiffs  alone  on  the  case  o»ot 
by  the  plaintifib'  declaration. 

Which  rule  was  refused  by  the  court  below,  anjd  the  motioD  of  ^ 
tiffs'  counsel  denied. 

To  which  decision  the  counsel  for  plaintiib  excepted. 

James  M.  Calhoun,  representing  William  W.  Arnold  for  the  plaifi^® 
in  error. 

After  stating  the  facts  of  the  case  and  adverting  to  the  hardship  of  being  (<^ 
pelled  after  the  appeal,  on  a  mere  technicality,  to  bring  this  writ,  insisted : 

Ist.  That  this  case  presents  the  question  of  a  right  construction  of  the  act  ^ 
1818. — Prin.  Dig.  443.  In  the  determination  of  which  it  becomes  necessi?^ 
look  to  the  law  anterior  to  its  passage,  and  the  defects  in  that  law,  aodtheroo^: 
proposed  by  this  act,  provided  the  act  be  a  remedial  act ;  and 

1st  What  was  the  law  before  its  passage  ?  We  admit  that  anterior  to  itsp^'; 
sage,  the  practice  of  the  courts  of  law  was  to  "  compel "  "  holders  of  bo?« 
signed  by  partners,  one  of  whom  was  dead,  to  sue  the  survivors  alone.  But*^ 
this  law  ?  In  such  cases  there  was  no  survivorship  ,*  but  the  representalites  i^ 
the  survivors  became  tenants  in  common  of  the  partnership  effects,  vbicii  *^ 
the  debts  were  paid,  were  to  be  divided  among  them  in  proportion  to  their  ii^^ 
esta — Gow  on  Fart.  348 ;  Collyer  on  Part.  65. 

The  estates  of  both  the  deceased  as  well  as  of  the  survivors,  are  erenw^f 
liable  to  the  full  payment  of  all  the  partnership  debts. — Gow  on  Part.  359 ;  t*^ 
yer  on  Part.  343,  350;  2  J(^n.  C.  R.  511.  And  it  is  not  necessary  to  s«^ 
survivors  to  insolvency  in  the  first  instance,  before  resorting  to  the  estate  of  b* 
deceased.— 3  Ves.  566 ;  1  Mylne  and  Keene  R.  582-7 ;  Cond.  Rep.  176.  Atlajf^ 
ease  of  death  of  one  of  the  partners,  it  became  impossible,  as  was  suppose)..- 
join  this  representative  of  the  deceased  partner  in  the  action  with  the  surf i^or*^, 
cause  the  judgment  would  be  different;  one'  de  bonis  testatoris^  and  the  otber<< 
bonis  propriis. — Chw  on  Part.  369. 

But  I  believe  it  never  has  been  expressly  decided  in  an  action  like  the  pr^' 
gainst  the  representative  of  thedeceased  alone  at  law,  that  you  could  not  rec^ 
The  practice  arose  out  of  the  doctrine  contained  in  the  proposition  imrneda^*'.^ 
preceding,  that  the  judgment  would  be  different  in  connection  with  thc/«^|;; 
the  contract.  But  we  insist  that  this  practice  of  suing  the  survivor  alone,  ^*' 
law,  and  in  support  of  our  position  insist  that,  by  the  law-merchant- partD«^' 


contracts  like  the  present,  though  joint  only  in  form,  were  joint  and  several    ^ 
"^A  several.    For  survivorship  at  common  law  is  the  necessary  cooseqoeB^ 


as  by  that  law,  and  it  was  a  part  of  the  common  law,  no  survivorship 
allowed.    From  which  we  argue  inferentially  that  the  note  must  have  bees  P 
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the  death  of  a  joint  owner  or  holder.  And  if  the  partners  are  not  joint  owners, 
they  could  not  be  jointly  bound.  Again :  we  insist  that  in  equity,  which  more 
fully  recognizes  the  true  principles  of  the  Lex  mercatoria,  partnership  contracts 
ha?e  always  been  looked  upon  as  joint  and  several. — Gow  on  Part.  359 ;  CoUyer 
on  Part.  343,  350 ;  1  Peters  Rep.  317. 

So  if  one  partner  has  had  to  pay  more  than  his  share  of  the  debts,  he  could  call 
on  the  other  to  contribute. — Gow  on  Part.  359  ;  2  John.  Ch.  Rep.  397. 

If,  therefore,  a  partnership  note  be  joint  and  several,  by  the  law- merchant,  and 
that  law  be  a  part  of  the  common  law  of  the  land,  certainly  after  the  death  of  one 
of  the  partners,  a  several  suit  could  have  been  maintained  on  it  against  the  repre- 
sentative of  the  deceased  partner.  We  admit  that  during  the  life  of  all  the  part- 
ners, the  action  might  be  defeated.  But  that  is  not  the  question.  It  is.  Can  a 
several  suit,  after  the  death  of  a  partner,  be  maintained  against  his  representative? 
Then  the  practice  has  been  contrary  to  law.  But  it  is  urged  that  if  tbis  be  so-— -if 
the  note  be  joint  and  several — ^then  in  case  of  death  and  a  suit  against  both,  the 
judgments  would  be  different.  This  objection  would  now  apply  with  equal,  if  not 
greater  force  under  the  act  to  joint  promisers,  who  it  is  admitted  are  included  and 
intended  in  the  act.  But  our  case  is  not  obnoxious,  even  to  this  objection :  ve 
have  sued  only  the  representative,  and  our  judgment  will  be  de  bonis  testatoris. 
Hence,  whether  the  law  anterior  to  the  passage  of  this'  act  was  in  accordance 
with  the  practice  or  not,  in  either  case  our  suit  might  have  been  maintained  ;  in 
the  former  case  the  legislature  intended  to  change  the  practice  and  the  act  became 
and  was  a  remedial  one ;  if  the  latter,  the  legislature  intended  for  some  cause  to 
correct  the  illegal  practice  and  establish  the  Taw,  and  the  act  was  both  remedial 
and  declaratory,    in  either  case  we  are  in  its  letter,  and  this  was  admitted  below. 

2d.  What  remedy  does  the  act  give  ?  It  admits  before  its  passage,  in  case  of  a 
joint  note  and  death  of  one  of  the  makers,  *'  the  holder"  was  *'  compelled  **  by  the 
"  usage  "  and  "  custom  "  of  courts  of  law  "  to  sue  the  survivors  alone.**  It  looks 
upon  tbis  "  usage  and  custom  **  of  the  holder's  being  '*  compelled  "  to  sue  the  sur- 
vivors alone  as  a  hardship  on  the  '*  holder,"  which  required  a  remedy.  It  affords 
this  remedy  by  giving  the  holder  the  legal  right  **  to  sue  the  survivors  or  the  repre- 
sentative, or  both  jointly  or  severally,"  "at  his  discretion."  In  addition  to  this, 
the  courts  of  law  bad  compelled  holders  to  sue  in  equity,  which  the  legislature 
also  intended  to  remedy.  Before  its  passage  our  only  remedy  against  the  estate 
of  a  deceased  partner  was  in  equity. — Gow  on  Part.  359. 

The  court  erred  in  nonsuiting  us  on  the  facts  stated  in  the  petition  alone, 
because  there  was  a  count  therein — ^a  common  couiit — against  the  defendant,  in 
his'  representative  character  alone,  for  money  had  and  received  by  his  intestate. 
If  we  could  have  proved  this,  the  court  erred.  They  had  not  pleaded  the  non- 
joinder of  Leak  in  abatement,  and  could  not  have  prevented  a  recovery. — 1  Petefs 
Rep.  317. 

3d.  Again  :  a  prior  motion  might  have  Y>een4nade  to  dismiss  the  appeal ;  for  the 
defendant  had  confessed  a  judgment,  and  appeals  lie  not  from  confessions. 

Samuel  T.  Bailet,  for  the  defendant  in  error. 

This  is  an  action  at  law  against  IdcDowell.  executor  of  Richard  Walker,  late 
partner  of  the  firm  of  Walker  &  Leak,  for  the  recovery  of  a  firm-debt,  without 
joining  the  other  partner,  and  without  having  sued  him  to  insolvency. 

We  maintain  that  the  executor  cannot  be  sued  at  law  at  all,  nor  in  equity, 
without  joining  the  survivor. 

On  the  death  of  Walker,  all  the  choses  in  action,  debts,  and  credits  of  the  firm, 
vfisted  in  the  survivor,  and  he  alone  had  the  right  to  possess  them. — Story  on 
Partnership^  494. 

At  law,  the  creditors  have  no  remedy  save  against  the  survivor. — lb.  513  ;  I 
Chittys  PI.  39,  40. 

The  representative  of  the  deceased  may  be  sued  in  equity. — Story  on  Part*  " 

But  then  the  survivor  must  be  joined. — lb.  515. 
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♦ 

Mr.  Story  seems  to  hold,  on  the  authority  of  some  modem  decisions,  that  eoch 
suit  in  equity  may  be  maintained,  although  the  sarviFor  is  not  insolvent.  M 
Mr.  Collyer  controverts  this  doctrine,  and  holds  these  modern  decisions  of  doobtfol 
authority.— Co//y«r  on  Part,  337  to  347.  Sec  also  3  Paige  Rep,  167 ;  1  Bm.  123; 
1  Rawle,  212 ;  1  Hat,  and  G,  96.  ^ 

The  bill  must  expressly  charge  that  the  survivor  is  insolvent— 1  Gt&m. 
371. 630.  • 

If  the  English  judges  fluctuate,  we  ought  to  adhere  to  the  decisions  prior  to  tbe 
revolution.— Cai/icoar/  vs.  Robinson,  5  Peter's  Rep.  280, 

But  however  the  Mw  may  be,  as  to  the  right  to  sue  in  equity  before  insoWeacj 
of  the  survivor,  it  is  agreed  that  by  the  law  as  it  stood  prior  to  1818,  the  Rp(^ 
sentative  of  a  deceased  partner  could  not  be  sued  at  law,  nor  in  equity,  witboct 
joining  the  survivor  in  the  bill.  But  the  plaintiff  in  error  contends  that  theftauu 
of  1818  {Prince,  443;  Hotchkiss,  545)  changed  the  law,  in  this  particular,  »£ 
that  he  has  his  option  now  to  sue  them  both  together,  or  each  separately,  andt^ 
at  common  law.  If  this  be  so,  it  is  a  great — not  to  say  alarming — change  in  u^ 
rights  and  protection  which  the  law  once  threw  around  the  often  minor  Ikik^ 
'  deceased  partners.  It  is  not  pretended  that  the  law  of  partnership  which  ves^^ 
the  choses  in  action,  debts,  and  rights  of  action,  in  the  survivor  aJone,  iscban^fii 
Are  we  authorized,  then, 'to  presume  that  it  could  have  been  the  intention  of  tv 
Legislature  to  effect  such  gross  injustice  as  to  take  from  the  deceased  partJ)(f> 
representatives  the  means,  and  often  the  only  means,  of  paying  the  debts  oi  tfi 
copartnership,  and  vesting  them  in  the  survivor,  and  at  the  same  time  bold  the  r(p^ 
sentative  liable  to  pay  those  debts,  and  the  wife  and  children  of  the  deceased  liable|> 
be  stripped  of  all  their  separate  private  property,  while  a  dishonest  surviTor  li^^' 
partnership  funds  more  than  sufacient  to  pay  the  debts  of  the  firm  ?  Such  as- 
sumption is  unauthorized  without  the  plainest  and  most  undoubted  declaratc^ 
language  expressing  such  intention.  Does  the  act  in  question  manifest  as^ 
intention  ?  We  contend  that  it  does  not.  We  maintain  that  the  act  of  1818  ^ 
not  apply,  and  was  not  intended  to  apply,  to  copartnership  debts.  Its  words  ve 
"  When  any  person  shall  be  in  possession  (either  in  his  own  ri^ht  or  any  ost^| 
capacity)  of'^  any  note,  bill,  bond,  or  other  obligation  in  writing,  signed  by  tvo&' 
more  persons ;  and  one  or  more  of  the  persons  whose  names  are  so  ji^Rfo.^ 
aforesaid,  shall  die  before  the  payment  of  the  money,  or  the  compliance  vitb»| 
condition  of  such  bond,  or  other  obligation  in  writing,  the  person  or  persons  b»^ 
ing  such  note,  bill,  bond,  or  other  obligation  in  writing,  shall  not  be  compelleii*i^ 
heretofore,  to  sue  the  survivor  or  survivors  alone,  but  may,  at  his  or  their  ii^' 
tion,  sue  the  survivor  or  survivors,  or  the  representatives  of  such  deceased  pe^ 
or  persons,  or  the  survivor  or  survivors,  in  the  same  action  with  the  represcs^' 
tive  or  representatives  of  such  deceased  persons.'* 

Now,  the  first  inquiry  is,  what  change  was  effected,  and  what  mischief  rcDie^^ 
by  this  statute?  It  is  obvious  that  the  Legislature  bad  in  view  a  class  of  contran^ 
which  two  or  more  have  subscribed,  and  yet,  if  one  dies,  the  sole  remedy  at  »^ 
is  against  the  survivor ;  and  they  intended  to  remedy  the  mischief  of  permitta? 
this  liability  and  right  of  action  going  with  the  dead  to  the  grave.  What  ve^ 
these  contracts,  the  remedy  upon  which  is  so  altered,  and  as  to  which  such  p^ 
change  in  the  common  law  was  effected  ?  The  common  law  said,  that  if  one  oi^ 
joint-makers  and  signers  of  a  note,  bill,  bond,  or  other  obligation  in  writing, ^j^ 
the  sole  remedy  at  law  on  such  instrument  is  against  the  survivors.  Tbtf* 
Legislature  looked  upon  as  an  evil,  because,  in  such  joint  contracts,  the  presoi^^ 
tion  of  law  and  fact  is,  that  each  joint  contractor  has  received  value,  and  tbattls* 
benefit  has  descended  to  the  estate  of  the  deceased,  as  in  case  of  other  joint  a^ 
several  contracts,  and  that  the  means  of  paying  have  not  been  taken  I'^f.^ . 
representative  as  in  case  of  deceased  partners.  This  mischief  they  >n^^^^, 
remedy,  and  we  contend  they  have  taken  especial  care  to  make  o^*'^'^**IJt!^ 
intention.  Instead  of  saying  that,  in  case  any  one  of  any  joint  debtors  *ball^' 
his  representative  shall  be  liable  to  be  sued  in  the  same  manner,  and  in  all  ^ 
~nB,  as  his  testator  or  intestate  would  have  been  liable  on  such  coi^trsct  ^ 
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contracts,  had  he  lived,  (thus  including  partnerships'  contracts  as  veil  as 
others,)  they  have  carefully  guarded  their  expression  by  the  terra  Writing,  signed 
hy  two  or  more  persatis,  "  and  one  or  more  of  the  persons  whose  names  are  so 
signed  as  aforesaid" 

Now,  1  hope  the  court  will  pardon  me,  if  I  so  far  draw  upon  the  form-book  of 
our  science,  as  to  remind  the  court  that  the  name  of  a  firm,  and  the  moneys  of  the 
persons  composing  such  firm,  are  in  law  apart  and  distinct;  that  to  speak  of  a  note 
or  bill,  signed  with  a  firm-name,  conveys  wholly  different  lejral  ideas  of  such 
instrument  than  are  conveyed  in  speaking  of  an  instrument  signed  with  names  of 
persons;  that  to  say  a  note  is  signed  with  the  name  of  Roswell  King,  James  Don- 
woody,  and  James  Bullock,  persons  composing  the  Rosweil  Manufacturing  Com- 
pany, is  not  equivalent  to  saying  the  not^  is  signed  with  the  firm-name  of  "  the 
Rosweil  Manufacturing  Co."  ' 

If  a  note,  subscribed  with  a  firm-name,  were  sued  on,  and  declared  to  be  signed 
and  subscribed  by  the  names  of  the  persons  composing  such  firm,  would  any 
court  sustain  such  an  action  ?  That  they  wonld  not,  is  too  well  settled  to  argue. 
Then,  certainly,  the  Legislature  have  not,  by  the  terms  used,  included  contracts 
signed  with  firm- names,  and  the  court  never  construes  liberally  a  statute  changtoe 
the  common  law,  except  for  the  suppression  of  fraud ;  more  especially,  if  sucE 
construction  would  work  hardship. 

But  let  us  suppose  the  Legislature  intended  to  include  all  joint  contracts,  thoee 
of  partnership  as  well  as  others.  They  have  employed  language  the  most  inap- 
propriate, with  a  prolixity  wholly  unnecessary  to  effect  such  a  purpose,  and,  in 
th^  end,  wholly  failed  to  eflfect  their  object :  for  it  is  admitted  that  this  etatote 
applies  only  to  contracts  in  writing,  signed  with  the  names  of  the  persons 
contracting.  Now,  it  is  well  known  that  such  contracts  comprise  but  a  small 
part  of  partnership  contracts,  so  that  this  absurdity  would  follow  from  the  position 
of  the  counsel  for  plaintifiT  in  error.  On  contracts  signed  in  writing,  the  repre- 
sentative of  a  deceased  partner  would  be  liable;  but  on  contracts  not  so  signed,  be 
could  not  be  sued. 

But  the  Legislature  have  shown  that  they  were  careful  not  to  tamper  witb  the 
delicate  machinery  of  the  law  of  copartnership.  They  have  been  careful,  when 
they  would  legislate  upon  the  subject,  or  effect  any  material  change  in  that  law,  to 
employ  language  that  all  may  understand.  In  the  act  of  1820,  conferring  the 
right  to  sue  copartners  and  joint  contractors  residing  in  different  counties,  they 
have  carefully  used  the  term  ••  joint  contractors  or  copartners.'* — Prince,  446, 

A^n :  in  the  act  of  1837,  authorizing  limited  copartnerships,  the  4th  section 
requires  the  persons,  desirous  of  forming  such  copartnership,  to  sign  a  certificate 
which  shall  contain,  1st,  the  name  of  the  firm ;  2d,  the  names  of  the  parties. 
Sec.  5th  requires  the  certificate  shall  be  acknowledged  by  the  persons  signing  the 
same.  8ec.  12tb  declares  every  alteration  in  the  names  of  the  partners  a  msso- 
Itttibn. 

Again :  the  act  of  1838  authorizes  a  partner,  or  one  jointly  interested  in  a  snit, 
to  sign  the  names  of  the  partners,  or  persons  jointly  interested,  to  all  necessary 
bonds.  All  which  clearly  shows  the  Legislature  well  understood  the  distinction 
between  ordinary  joint  contracts  and  contracts  of  copartners,  and  also  the  differ- 
ence between  an  instrument  signed  by  a  firm-name  and  one  signed  with  She  tiames 
of  the  persons  composing  that  firm — the  difference  between  an  instrument  signed 
with  a  corporate  name  and  one  signed  with  the  names  of  tbe  person*  composiog 
the  corporation. 

By  the  Court — Warneb,  Jodge. 

ThiB  action  was  institnted  on  a  promusory  notey  signed  with  the  oo- 
partnersfaip  name  of  Walker  and  Leak.     The  defendant  in  error  wan 
sued  thereon,  as  the  execntor  of  Walker — Leak,  the  other  oopartno 
being  still  in  life  ;  and  the  qaeation  is,' whether  the  executor  of  a  ' 
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oeafled  copartner  can  be  sued  at  law,' for  a  copartnersliip  deU;  orvM- 
er  the  Barviving  copartner  is  alone  liable  to  be  sued  therefor.   Bj  ibe 
common  law  it  is  admitted,  the  representative  of  the  deceased  ptftnei 
could  not  be   sued  for  a  copartnership  debt ;  bat  that  the  samTor  w 
alone  liable  to  be  sued.     It  is,  however,  contended  that  the  tct  of  19tl) 
December,  1818,  {Princess  Dig.  443,)  alters  the  common  law  in  this  if- 
spect.     That  act  declares,  "  Where  any  person  shall  be  in  possessna 
(either  in  his  own  right  or  in  any  other  capacity)  of  any  note,  bill 
bond,,  or  other  obligation,  in  writing,  signed  by  two  or  more  penon^  u^ 
one  or  more  of  the  persons  whose  names  are  so  signed  as  aforesaid, sbli 
die  before  the  payment  of  the  money,  or  the  compliance  vith  the  coi* 
dition  of  such  bond  or  other  obligation  in  writing,  the  person,  or  per- 
sons, holding  such  note,  bill,  bond,  or  other  obligation  in  writing,  sbiD 
not  be  compelled,  as  heretofore,  to  sue  the  survivor,  or  Burvivors,  to, 
but  may  at  his,  her,  or  their  dijBcretion,  sue  the  survivor,  or  snrriTon, 
or  the  representatives  of  such  deceased  person,  or  persons,  or  the  ^ 
vivor,  or  survivors,  in  the  same  action  with  the  representatiye  or  repit* 
sentatives  of  such  deceased  person  or  persons,  any  law,  vst^  or  etf- 
torn,  to  the  contrary  notwithstanding."     This  act  declares,  when  isj 
note,  (&o.  shall  be  signed  by  "  tiDo  or  more  personsy^'^  that  is,  when  tvoff 
more  individuals  shall  sign  a  note,  as  two  obligors,  or  joint  proniisei$« 
with  their  separate  names^  the  representative  may  be  sued,  &c.    Thl^aC' 
being  in  derogation  of  the  common  law,  must  receive  a  strict  constnietioii- 
and,  in  our  judgment,  was  not  intended  to  embrace  partners,  where  tk 
partnership  name  alone  is  used.    By  the  common  law,  when  one  or  two  c^ 
obligors  died,  his  executor,  or  administrator,  was  discharged  from  ^ 
lity,  and  the  survivor  alone  was  liable  to  be  sued. — 1  Chitt^  PI  37. 

We  are  the  more  inclined  to  give  this  act  a  strict  construction,  so  i^ 
not  to  include  partners,  for  the  reason  the  surviving  partner  has  tberii^' 
to  control  the  partnership  effects,  for  the  purpose  of  paying  the  copi^ 
nership  debts ;  and  as  copartners  are  not  included  witnin  the  lett«i^^ 
the  statute.  We  think  it  can  have  effect  without  including  them,  ^ 
there  are  strong  reasons  why  the  executor  of  a  deceased  partner,  ^' 
has  none  of  the  copartnership  effects  in  his  possession,  should  not  V 
sued  at  law  for  a  partnership  debt.  Therefore,  let  the  judgment  of  ^ 
court  below  be  affirmed. 
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No.  71. — TowNscND  AND  Bbothers,  plaintifis  in  error,  vs.  James 

M.  Davis,  defendant  iu  error. 

It  is  a  general  rule,  that  do  person  can  bring  a  writ  of  error  to  reverse  a  jodgment,  who 
was  not  a  party,  or  privy  to  the  record,  or  prejudiced  by  the  judgment 

Whether  a  plaintiffin  error  be  a  party,  or  privy,  or  is  aggrieved  by  the  jadgment,  must 
appear  by  the  record. 

The  defendant  in  error  had  sued  out  an  attachment  against  John  B. 
Davis,  predicated  upon  a  note  due  the  Central  Bank  of  Georgia,  of  which 
the  said  John  B.  Davis  was  maker,  and  the  defendant  in  error  the  last  en- 
dorser ;  the  said  John  B.  Davis  having  moved  out  of  the  State,  and  the 
defendant  in  error  having  been  sued  as  said  last  endorser,  and  judgment 
rendered  against  him. 

The  case  founded  upon  this  attachmant  came  on  to  be  tried  on  the  ap- 
peal before  Judge  Floyd,  in  the  Superior  Court  of  Houston  County,  at 
April  Term,  1846,  when  counsel  for  the  plaintifis  in  error,  Townsendand 
Brothers,  being  attaching  creditors  of  said  John  B.  Davis,  whose  attach- 
ment was  junior  in  point  of  time  to  the  attachment  sued  out  by  the  de- 
fendant in  error,  were,  at  their  request,  permitted  by  the  court  below  to 
appear  as  amci  curia  in  defence  of  said  John  B.  Davis  who  himself  had 
not  appeared,  nor  had  any  replevy  been  made  so  as  to  authorize  any  de- 
fence in  his  name. 

The  counsel  for  Townsend  and  Brothers,  so  permitted  as  aforesaid  to 
appear  as  amid  curia^  proceeded  on  the  trial  to  make  various  points,  and 
to  take  several  exceptions  to  the  attachment  in  said  case,  all  of  which 
were  overruled  by  the  court  below.  Whereupon  the  said  counsel  as 
amid  curia  excepted,  and  assigned  error  in  the  decisions  of  the  court  be- 
low, in  overruling  the  several  points  made  by  them. 

The  points  decided  by  the  court,  and  the  grounds  of  error  are  omitted, 
as  they  were  not  adjudicated  by  the  Supreme  Court. 

The  counsel  for  the  defendant  in  error  joined  issue  upon  the  assign- 
ment of  error  with  a  protestandoj  reserving  the  right  to  move  to  dismiss 
the  writ  of  error,  on  the  ground  that  the  plaintifis  in  error  were  not  par- 
ties to  the  record,  nor  affected  by  the  judgment  rendered  in  the  court 
below,  and  that  the  counsel  for  the  plainti^  in  error,  as  amicicuriaj  had 
DO  right  to  except  to  the  judgment  of  the  court  below,  nor  to  sue  out  any 
writ  of  error  in  the  premises. 

Amos  W.  Hammond  and  Wiluam  W.  Abnold,  for  the  plaintiA  in 
error. 

Samuel  D.  Killbn,  for  the  defendant  in  error. 

By  the  Court — ^Nisbst,  Judge. 

Upon  the  trial  of  this  attachment  below,  Messrs.  Hammond  and  Ar- 
nold, who  were  counsel  for  Townsend  and  Brothers,  being  also  attaching 
creditors  of  John  B.  Davis,  were  permitted  to  appear  as  amid  curia  in  de 
fence  of  John  B.  Davis.    As  inends  of  the  court,  they  took  ft  Mmber 
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exceptions  to  the  attachmeut  first  sued  out  by  the  defendant  in  errcr. 
James  M.  Davis.  These  exceptions  were  overruled.  Whereopoc 
Townsend  and  Brothers,  designating  themselves  as  amd  citri<e,  brought 
this  writ  of  error.  The  motion  now  is,  by  counsel  for  defendant  in  enor. 
to  dismiss  the  writ  upon  the  ground  that  Townsend  and  Brothers  vere® 
parties  to  the  proceeding  below,  and  do  not  appear  by  the  record  to  be  is 
any  manner  afiected  by  the  judgment.  The  fact,  that  the  court  consenteil 
to  take  the  counsel  of  Messrs.  Hammond  and  Arnold  in  the  case,Tl!o 
were  the  attorneys  for  theplaintifis  in  error  in  another  cause,  does  not  ft 
them  the  right  to  bring  this  writ. 

It  is  a  general  rule,  that  no  person  can  bring  a  writ  of  error  to  retcs 
a  judgment,  who  was  not  a  party,  or  privy  to  the  record,  or  prejudicedbj 
the  judgment.— 6  Wheatofij  260;  Tidd's  Practice,  1135;  2  ^flf«' 
Abr,  195 ;  2Wimam8^  Saunders,  5th edit.  46  a,  (6)  101  c. 

Whether  the  plaintiff  [n  error  be  a  party  or  privy,  or  is  aggrieved  by '^ 
judgment,  must  appear  by  the  record.  A  court  for  the  correciloo  ^ 
errors  cannot,  at  common  law,  hear  evidence  to  determine  whether  J 
party  seeking  a  reversal,  is  aggrieved  by  the  judgment.  Its  commlssa 
is  to  examine  the  record  upon  which  judgment  was  given,  and  upon«8^' 
examination,  to  reverse  or  affirm  it. —  Ttdief,  1134  ;  1  Stra,  607  j  2  I^ 
Ray.  1403  ;  2  Bac.  Ab.  187  ;  6  Whea.  264.  If  this  question  was  n(^^ 
tied  thus  at  common  law,  the  act  of  the  legislature  organizing  thiscoo^' 
is  conclusive  upon  it.  In  the  fourth  section  of  that  act,  it  is  declaim 
"  that  said  Supreme  Court  shall  hear  and  determine  Upon  matters  c(^ 
tained  in  the  transcript  of  the  record  of  the  cause,  and  not  othervu^ 
The  plaintiffs  in  error,  upon  opening  this  record,  do  not  appear  to  be  [t^ 
ties,  or  privies,  or  in  any  way  aggrieved  by  the  judgment. 

The  motion  is  sustained,  and  the  writ  of  error  dismissed. 


No.   |72. — James  McGinnis  and  Stephen  McGinnis  vs,  3o8> 

McGiNNis.     In  error. 

If  a  testator  should  bequeath  a  negro  belonging  to  his  son  A  to  bis  sons  B  >nd  C,:^ 
should,  inlhe  same  will,  give  to  his  son  A  a  legacy  of  $500,  A  will  be  put  to*»''^'f. 
tion,  which  he  will  take ;  and  he  will  be  compelled,  by  a  decree  in  equit^itii^ 
to  relinquish  his  title  to  the  slave,  or  the  bequest  under  the  will.      .     .     ^• 

It  is  suflScient  to  waive  a  case  of  election,  that  the  testator  does  dispose  of  pnl>^- 
which  ia  not  his  own. 

The  doctrine  of  election  does  not  apply  to  residuary  legatees  as  sueh.  The  R^ 
individual  may,  however,  be  both  a  specific  and  residuary  legatee. 

There  is  no  time  prescribed,  within  which  either  party  shall  claim  the  right  of  po"^"' 
the  other  to  election.    Each  case  must  depend  upon  its  own  circumstances. 

Where  the  recusant  legatee  has  already  received  a  part  or  the  whole  of  thebe<i^ 
under  the  will,  and  subsequently  recovers  property  under  his  indepcndeisMj-^^ 
which  has  been  bequeathed  by  the  testator  to  a  third  person,  he  will  be  oe^*' 
either  to  refund  the  money,  or  restore  the  property. 

This  was  a  hill  in  equity,  tried  in  the  Superior  Court  of  the  cotf*.^ 
'nnett,  before  Judge  Dougherty,  at  March  Term,  1846« 
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The  biU  was  filed  by  the  plaintifls  in  error  agai^^TthTddfe^dlit 
returnable  to  the  September  Term,  1843,  of  said  Superior  C^ZTj 
charged  that  on  the  10th  day  of  De'cembe^,  1843,  oZZL^Sin^ 

menV«  foUow"     ^^^  ^'  '""^'  '"^'^  ^""^^'^'^  ^^  ''"*  ^"^  "^-^^  S 
"  ik  the  name  of  God,  amen  !     I,  James  McGinnis,  Scnr.,  of  the 
State  of  Georgia  and  county  of  Gwinnett,  considering  the  uncerTaintv 
of  thui  morta    l.fe    and  being  of  sound  disposing  mind  and  memlr? 
blessed  be  Almighty  God  for  the  same,)  do  make%ndpuWishS  mv' 
la  t  will  and  testament,  in  manner  and  form  following  :  that  is  to 's^/ 
1st.  I  wiU  and  bequeath  unto  my  beloved  wife,  EliTabeth,  the  use  of 
my  plantation,  and  house,  and  household  furniture,  on  the'lot  where  I 
now  reside,  aiyl  the   abor  of  my  two  slaves,  Winiey  and  21?!!] 
my  mule  Jinney  during  her  lifetime;  also  two  choice^cows  and  cdves 
and  a  choice  heifer  and  steer,  five  choice  fattening  hogs,  and  one  chS 
sow  and  pigs  and  eight  shoats,  and  fifty  barrels  of  corn,'and  twenty-five 
bushels  of  wheat  and  two  choice  ewes,  and  two  choice'wetheTs,  Slilu 
of  her  dower,  and  it  is  also  my  will  and  desire,  that  my  daughter  Ma' - 
garet  share  equally  in  the  above  bequests  during  her  mother's  nf^Hml 
If  she  continue  to  live  with,  and  ul  care  of  h!r  TotTe       Se^X  ! 
I  will  and  bequeath  unto  my  son,  James  McGinnis,  all  that  tract  or 
parcel  of  lancf,  known  as  lot  number  five  hundred  and  thirteen   in  tho 
first  district  and  first  section  of  originally  Cherokee    nnt^  P^    !:^ 
county,  to  have  and  to  hold  the  samef  containing  fort?'acreT  1,T 
less,  to  tho  only -free  use,  benefit  and  behoof   of  him    ♦?.        -^T  °' 
McGinnU,  his  h^irs  and  assigns  forever,  in  S  simple"'  '''  "''  '"'""" 
Ihirdiy.  I  will  and  bequeath  unto  my  son,  Stephen  McGitmi»  nil  ♦!,„♦ 
tract  or  parcel  of  land,  known  as  fraction  numbrsixtv  six^n'f^    *    ! 
districtand  first  section  of  originallv  Cherokeernow  Fo  ^h  ioun  5%^ 
taming  twentv-six  acres,  more  or  less,  to  have  and  to  hold  unto  tH^Mid 
Stephen,  his  heirs  and  assigns  forever,  in  fee  simple 

Fourthly  I  will  and  bequeath  unto  my  daughter  Margaret  mv  von„,r 
mare,  and  three  negro  slaves,  to  wit:  Violet  and  hef  two^hilE^ 
Lewu,  and  Phil,  to  t^e  only  free  use  and  benefit  of  her  th^  said  M.r ' 
garet,  her  heire  and  assigns  forever.  '  "  ^'^" 

Fifthly.  I  will  and  bequeath  unto  my  two  daufrhtora  Tri;,„v„»i.  o  -i 
and  Ke«ah  Fitznatrick?  the  sum  of  U  hSdS  ddfar^S  t"^^^^^^^ 
paid  to  each  of  them  personally,  for  the  solo  and  exclusfve^p'  «,  ^c 
each  of  them  and  their  heirs  ;  and  to  my  dauXer  nZ?  t  l.-  "f 
will  and  bequeath  the  sum  of  one  hundred  and  fifty  dSl?™^-  "A'"''  ' 
three  sons,  WUliam  McGinnis,  Alexander  McGinSj  and  /2  Mr(^  ""^ 
I  will  and  bequeath  the  sum  of  five  hundred  doll«s  each  „"  .i^? 
^r^yTcfasr  '^  ^"'  '^""^  executors  within  tr/etr's tm rdat 

a.  d  icent  burial,  be  equally  divided  beSreen  «.r  f.^.         z^''  "?f  °^^«  «^ 

^":'u    V  '"^K  5- ??  F'7n°^^^*  "'^»'«^  '^<>  hnnd^e^  and  thirty  smn' 
m  the  seventh  district  of  Gwinnett  county,  and  lots  number  one  tLlar 
aixty-ono,  and  one  thousand  and  fifty-eight,  in  the  8econddLt7icW 
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first  section  of  originally  Cherokee,  now  Forsyth  County,  contain- 
ing each  forty  acres,  more  or  less ;  and  my  slaves  Ben,  Booker^  Sam, 
Wilborn,  Jinny,  Charlott,  Dinah,  and  her  daughter  Wmney,  to  te 
and  to  hold  all  and  singular  the  said  property,  as  also  my  two  gl«ve$ 
Winney  and  Harry,  and  the  mule  Jinney,  at  the  death  of  my  wif? 
Elizabeth,  to  the  only  free  use  and  benefit  of  the  said  James  and  Stephtc. 
and  thoir,  and  each  of  their  heirs  and  assigns  forever,  in  fee  sinip^ 
after  paying  the  above-named  bequests.  Also,  I  will  and  dearealltit 
balance  of  my  property,  consisting  of  live  stock,  working  tools,  Wis 
notes,  accounts,  and  ready  money,  and  all  other  property  of  wbka  1 
may  die  possessed,  be  equally  divided  between  my  two  bobs,  j^ 
McGimds  and  Stephen  Mc  JinniSj  and  I  do  hereby  constitute  andtpjK'S" 
my  two  sons,  James  McGinms  and  Stephen  McGinniSj  executors  of  ui* 
my  last  will  and  testament ;  hereby  revoking  all  former  wills  by  ^' 
made.  In  testimony  whereof,  I  have  hereunto  set  my  hand  and  f^ 
the  ten^*day  of  December,  one  thousand  eight  hundred  «id  thinr- 
eight."  The  words  "in  lieu  of  dower,"  were  interlined  before a^^ 
ing,  &c. 

Upon  the  death  of  the  testator,  which  occurred  shortly  thereAfV; 
this  will  was  admHted  to  probate  and  record,  and  the  executors  tbercU 
named  qualified. 

The  bill  further  charged,  that,  previous  to  the  September  Tom' 
the  Superior  Court  of  said  county,  1840,  the  plaintiffs  in  error  ha<i<^' 
four  several  times,  paid  John  McGinnis  one  hundred  and  thirty  do^^'' 
of  his  legacy  of  five  hundred  dollars.     And  that  afterwardii,  oo  '^* 
23d  day  of  October,  1840,  the  plaintifis  in  error,  in  consequenw  ^^ 
promise  made  by  John  McGinnis,  that  he  would  come  to  a  fair  ^^' 
ment  with  them,  and  receive  no  more  than  his  equitable  share  of  t^ 
estate,  according  to  the  will,  paid  him  the  further  sum  of  fifty-two  doi>" 
toward  his  legacy,  all  which  payments  were  made  by  James  McGics-^' 
and  receipts  therefor  were  taken  in  his  name  ;  and  that  John  McGio^'- 
at  the  sale  of  the  perishable  property  of  the  estate,  purchased  tber' 
to  the  amount  of  ninety-two  dollars,  and  gave  his  note,  payable  to Js^' 
McGinnis  individually,  therefor,  with  an  express  verbal  understiB^^^ 
that  the  same  should  aJso  go  as  part  payment  of  his  legacy.    That  J'-^ 
McGinnis  commenced  his  action  of  trover  returnable  to  the  Septec^ 
Term,   1840,  of  the  Superior  Court  of  said  county,  against  l^^ 
McGinnis,  for  the  recovery  of  Booker j  willed  to  complainants.   And  ^^^ 
March  term  of  said  court,  1843,  recovered  the  sum  of  eight  to*^'. 
dollars,  with  the  liberty  to  the  defendant  to  discharge  Uie  samf  ^ 
delivering  to  the  plaintiff  said  slave  Booker^  within  fifteen  day*  ^^' 
that  time,  and  also  the  sum  of  two  hundred  and  forty  dollars  for  the  ^'^ 
of  said  negro,  and  costs  of  suit.     That  the  verdict  and  judgment  \^ 
been  fully  complied  with,  and  discharged.     That  Booker  ha4  he^o-' 
the  possession  of  the  testator  for  many  years  previous  to  his  death ;  *^" 
that  the  complainants  believed  that  the  title  to  said  slave  was  in  "^^ 
testator  at  the  time  of  the  making  of  said  will,  and  at  the  time  of  ^'' 
death ;  and  that  on  the  faith  thereof,  they  had  accepted  ^^  ^*?'^- 
bequeathed  to  them  in  the  will,  and  had  taken  upon  themseltt'?  '•'^^ 
burthens  therein  imposed,  and  undertaken  the  payment  of  the l^'' ' 

'^rein  appointed,  out  of  said  property  to  them  bequeathed;  an^^^^ 
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the  complainants  did  not  know  that  John  claimed  title  to  said  slave  until 
after  they  had  paid  him  said  fonr  first  payments,  and  taken  his  note  as 
aforesaid,  and  commenced  paying  the  legacies  to  the  other  general  lega- 
tees. And  that  afterwards,  John  McGinnis  commenced  his  action  of  as- 
aumpait,  returnable  to  the  September  Term  of  the  Superior  Court  of  said 
county,  eighteen  hundred  and  forty-one,  against  complainants,  for  the 
recovery  of  the  whole  of  said  legacy  of  five  hundred  dollars.  And  that 
the  cause  was  still  pending  on  appeal.  That  John  McGinnis  was  unable, 
from  pecuniary  embarrassments,  to  respond  to  said  complainants,  should 
he  be  permitted  to  recover  said  legacy  in  full  from  them  at  law,  and 
that  he  refused  to  allow  the  five  receipts,  and  said  notes  as  offsets  in 
the  action  of  assumpsit.  The  bill  prayed  that  John  McGinnis  should  be 
perpetually  enjoined  from  the  further  prosecution  of  his  action  of  as- 
sumpsit, and  tliat  he  be  decreed  to  refund  the  complainants  the  several 
sums  so  paid  him,  as  parts  of  his  legacy,  and  the  amount  of  said  note, 
with  interest,  or  to  return  to  the  complainant  the  boy  Booktrj  with  said 
sums  so  paid  him  for  hire,  &c.,  upon  complainants  paying  to  him  the 
balance  of  said  legacy,  (should  any  be  found  due.) 

The  answer  of  the  defendant  admitted  all  the  material  charges  above 
mentioned,  with  the  exception  of  the  promises  made  at  the  time  of  the 
payment  of  the  last  sum  mentioned,  of  said  legacy. 

The  cause  was  submitted  to  the  jury  on  the  bill  and  answer,  with  the 
exhibits  thereto,  and  the  parol  testimony  of  Isaac  Gilbert,  who  proved 
that  he  was  acquainted  with  the  slaves  of  the  testator  in  his  lifetime ; 
that  he  had  Booker  in  his  possession  for  several  years  previous  to  his 
death,  and  that,  he  had  no  other  negro  of  that  name,  so  far  as  witness 
knew  :  whereupon,  the  court  below  charged  the  jury  that  the  principle 
of  forcing  legatees  to  make  an  election  was  purely  an  equitable  right ; 
that  at  common  law  the  defendant  was  entitled  to  both  the  pecuniary 
legacy  and  the  boy  Booker^  if  he  could  show  his  title  to  the  negro. 
That  the  bill  sought,  on  principles  of  equity,  to  compel  the  defendant 
to  elect  cither  to  take  the  boy  and  give  up  the  legacy  of  $500,  or  take 
the  legacy  and  return  the  negro  with  the  hire  which  he  had  before  re- 
covered in  an  action  of  trover.     That  the  jury  should  inquire  and 
determine  whether,  from  the  whole  will,  the  testator  intended  that  the 
defendant  should  take  the  $500  legacy,  or  the  boy,  and  not  both  ;  that 
if  they  found  the  former  to  be  his  intention,  then  the  defendant  would 
be  put  to  his  election,  unless  relieved  upon  some  other  principle.     The 
court  below  further  charged  the  jury,  that  the  principle  of  election 
could  not  be  enforced  in  favor  of  residuary  legatees ;  that  it  applied 
only  to  specific  legatees,  and  was  adopted  on  the  principle  of  remune- 
rating the  legatee,  disappointed  by  the  claim  of  his  legacy  by  some  other 
legatee,  under  the  will.     That  they  should  decide,  from  a  consideration 
of  the  whole  will,  whether  the  complainants  were  residuary  or  specific 
legatees ;  that  in  arriving  at  a  conclusion  upon  this  point,  they  would 
take  into  consideration  the  fact  that  the  complainants  had  specific  legC'* 
oios  given  them  in  former  parts  of  the  will,  as  any  other  fact«  appearing 
on  the  face  of  the  will,  either  from  its  language  or  other  claus^js ;  that 
if  they  found  the  complainants  to  be  residuary  legatees,  then  they  ha<' 
no  right  to  put  the  defendant  on  hb  election,  and  they  should  find  fr 
the  defendant.     That  if  they  found  tiie  intention  of  the  testator  t' 
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to  put  the  defendant  on  his  election,  and  that  the  complamajits  vre 
specific  legatees,  then  they  should  find  for  the  complainants,  nnles 
some  other  principle  intervened.     That  so  far  as  the  acts  of  the  defend- 
ant showed  any  intention  to  elect,  they  were  in  favor  of  the  $500 
legacy.     The   complainants,  who  are  executors  of  the  testator,  \a^ 
assented  to  the  five  hundred  dollar  legacy,  and  had  paid  defendut  a 
part  thereof,  before  defendant  claimed  the  negro  ;  that  eren  after  bf 
had  commenced  the  actioi)  of  trover,  they  paid  fifty-two  dollars  of  the 
legacy  ;'that  they  resisted  his  claim  to  tne  negro,  and  forced  him  tc 
incur  large  expense  in  obtaining  his  property ;   that  cooiing  .into  i 
court  of  equity,  they  should  show  that  they  had  done  equity ;  that  to 
force  the  defendant  to  make  his  election,  they  should  show  a  case'wlitre 
he  could  elect  free  from  any  restraint  from  extraneous  cireomstaiKfs. 
That  the  complainants  had  no  right  to  resist  the  title  of  the  defendar-T 
to  the  negro  to  their  utmost,  and  wait  tiU  he  had  expended  large  sum^ 
in  costs,  in  prosecuting  his  claim ;  that  they  had  no  right  to  t^e  tht 
benefit  of  the  chances  in  litigation,  in  the  action  of  trover,  and  faili&r 
there,  they  should  seek  to  put  the  defendant  to  his  election.     That  *kke 
complainants,  if  they  had  a  right  to  force  an  election,  had  eom^  u^^ 
late  ;   that  they  should  have  called  on  the  defendant  to   make  lb 
election  in  equity,  while  he  could  do  so  on  equal  and  fair  terms.     Tksi 
the  complainants  had  paid  the  defendant  a  part  of  the  legacy  before  tbr 
action  of  trover  was  commenced  ;  that  at  law  such  payment  was  lersl 
and  voluntary ;  and  that  even  if  defendant  were  put  to  his  election,  tbc 
complainants  could  not  recover  back  the  money  so  paid.     The  prx. 
under  said  charge,  found  for  the  defendant.     Whereupon,  the  plaistif' 
in  error  excepted  to  the  decision  and  charge  of  the  court  below,  asJ 
alleged  error  therein  as  follows  : 

1st.  The  court  erred  in  charging  the  jury  that  they  should  deterwm 
whether  it  was  the  intention  of  the  testator  to  put  the  defendant  to  ^ 
election. 

2d.  That  they  should  find  whether  complainants  were  speeifie  « 
residuary  legatees. 

3d.  That  if  complainants  were  residuary  legatees,  they  had  no  li^^t 
to  put  the  defendant  on  his  election. 

4th.  That  the  complainants  came  ifito  equity  too  late  ;  that  they  h^ 
no  right  to  resist  the  claim  of  the  defendant  to  the  negro  at  law,  aaii 
failing  there,  then  to  seek  to  put  him  to  his  election  in  equity. 

dth.  That  the  complainants  could  not  recover  back  the  part  of  tb* 
legacy  by  them  paid  the  defendant,  before  the  action  of  trorer  vs^ 
commenced,  &c. 

James  P.  Simmons,  for  the  plainlifis  in  error,  made  the  following  |>oiats, 
and  insisted  that  the  court  below  erred  in  charging  the  jury. 

1st.  That  the  jury  should  determine  whether  it  was  the  intention  of  te^aior  i. 
put  the  defendant  to  his  election.  * 

This,  we  insist,  is  an  inference  of  law,  enforced  in  equity  upon  the  facts^  Ad- 
mitted or  found.  * 

2d.  That  they  should  find  whether  complainants  are  specific  or  residuarj- 

This,  we  insist,  is  a  question  of  law  for  the  determination  of  the  coarL 
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3d.  That  if  complainants  were  residuary  legatees,  they  liad  no  right  to  put  the 
defendant  on  his  election. 

We  insist  that  the  true  question  is,  whether  the  negro  slave  in  dispute,  Booker^ 
was  bequeathed  to  complainants  and  plaintiffs  in  error  as  a  specific,  general  or  re- 
siduary legacy. 

4tb.  That  the  complainants  came  into  equity  too  late  ;  that  they  bad  no  right 
to  resist  the  claim  of  the  defendant  to  the  negro  at  law,  and  failing,  then  to  seek  to 
put  him  to  bis  election  in  equity. 

Plaintiffs  in  error  insist  that  they  were  not  bound  to  put  defendant  on  his  elec- 
tion until  the  estate  and  title  to  the  negro  ^hzR  asceFtained.  That  this  is  a  case  of 
implied  election,  growing  out  of  the  verdict  of  the  jury,  finding  the  negro  Booker 
to  be  the  property  of  defendant  ^ 

^th.  That  the  complainants  could  not  recover  back  the  part  of  the  legacy  by 
them  paid  the  defendant,  before  the  action^  of  trover  was  commenced,  &c. 

We  insist,  that  they  should  recover  such  payments  back,  (if  defendant  retains  the 
ne^ro,)  upon  the  ground  that  they  were  made  by  plaintiffs  in  ignorance  of  their 
rights  and  liabilities. 

The  counsel  submitted,  in  support  of  their  position,  the  following  authorities : — 
Stortfs  Commentaries  ori  Equity,  2d  ed.  vol.  2,  top  page,  335,  et  seq.,  tit.  Election, 
and  Satis/action  ;  Roper  on  Legacies,  1st  Amer.  ed.,  vol.  2,  tit.  Election,  page  378 
et  seq.  ;  WiUiams  on^Ezrs.  and  Admrs.  1033,  et  seq.  ;  Whistler  vs.  Webster,  2  Vesey, 
Jr,  371-2;  Ladtj  Cavan  vs.  PuJteneu,  ib.  558  et  seq.;  Wilson  vs.  Lord  John^ 
Townsend,  ib.  695-6 ;  Tomlin.  Law  Vic,  vol.  1,  tit.  Election,  627,  and  authori- 
ties there  cited. 

Green  B.  Hatgood  and  John  R.  Alexandeb, 

Insisted  that  this  is  not  a  proper  case  for  the  application  of  tiie  doctrine  of  etection. 

1st  Because  such  an  intention  is  not  expressed  in  the  will  or  clearly  im- 
plied.—2  Roper  on  Leg.  389  ;  2  Story  Eq.  349. 

2d.  Because  the  necessary  accounts  have  never  been  taken  so  as  to  enable  the 
defendant  to  elect  with  a  full  knowledge  of  all  his  rights,  and  that  complainants 
came  too  late  to  put  defendant  to  his  election,  aftef  having  resisted  his  title  to  the 
negro  Booker,  and  compelled  him  to  assert  his^paramount  title  at  law. — 2  Rop.  on 
Leg.  395  ;  2  Story  E,  359  ;  1  Bailey's  Eq.  Rep.  324,  330. 

3d.  Because  the  complainants  cannot  call  upon  the  defendant  to  elect  between 
his  specific  legacy  and  his  own  paramount  title  to  Booker,  they  being  residuary 
legatees  under  the  will,  and  not  entitled  to  call  upon  anybody  to  elcct.~2  Roper, 
433  ;  2  Vesey,  Jr.  544,  561.  As  to  what  constitutes  them  residuary  legatees  un- 
der the  will,  vide  1  Hiil  C.  R.  308 ;  1  Russell,  26  ;  2  Roper  on  Leg.  457. 

4.  Because  the  testator  had  a  present  interest  in  the  negro,  to  wit,  the  posses- 
sion, the  devising  of  which  to  the  residuary  legatees  is  not  inconsistent  with  the 
paramount  title  ofthe  defeadaat — 2  Story  Eq.  352 ;  1  Vesey,  Jr„  515, 523. 

5th.  Because  the  claim  of  the  defendant  to  the  legacy  is  not  inconsistent  with 
the  provisioRS  of  the  will  in  favor  of  the  complainants,  as  illustrated  by  the  com- 
mon cases  of  legacies  to  widows,  entitled  to  dower  by  law. — 2  Roper,  415-16-17| 
2  Story,  350-1-2  ;  /.  C.  R.,  447,  and  cases  there  cited. 

Junius  Hillter,  for  the  plaintiffs  in  error,  in  conclasion,  was  stopped 
by  the  court  as  he  was  about  to  proceeds 

By  the  Court — Lumpkin,  Judge. 

Before  examining  specifically,  and  in  their  order,  the  several  positions 
assumed  by  the  plaintifis  in  error,  I  would  remark,  that  the  doctrine  of 
election  is  somewhat  new  in  our  courts.  Like  much  of  our  jurisprudence, 
it  is  derived  from  the  civil  law  ;  and  is  founded  in  good  sense.  It  allowr 
no  person  to  accept  and  reject  the  same  instrument.     If  he  accepts  a  be* 
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efit  under  a  deed  or  will,  he  milst  not  decline  the  burden  which  it  im- 
poses, or  this  would  be  to  defeat  and  defraud  the  design  6f  the  dowr 
He  must  adopt  the  whoU^  confohoing  to  all  its  provisions,  and  reDooDciB* 
every  right  inconsistent  with  it. — ^5^  Story^s  Eg,  sec.  1077. 

There  are  cases  of  express  or  positive  election,  as  that  of  WHm  v> 
Arny.—2  JDev,  and  Bat.  Eg,  Cas.  376.  The  tesUtor  of  the  plaioii^* 
duly  made  and  published  his  will,  whereby  he  gave  and  devised  to  b 
son, "  Christy  Amy,  his  heirs  and  assigns  for  ever,  the  plantation  vhereos 
he  then  resided  ;  but  if  he  should  make  choice  of  the  lot  in  LiDColDttnst 
in  preference  to  my  home  plantation,  my  will  is,  that  he  shall  have  tw 
same  in  fee  simple.  In  th^t  case  I  will  and  direct  my  execntor  to  ^ 
my  said  plantation',  and  the  proceeds  to  go  in  discharge  of  thenioDeyl^- 
acies  herein  bequeathed.  But  if  my  son  Christy  should  elect  to  kef? 
my  home  plantation,  in  that  case  the  said  lot  shall  be  sold,  and  the  ssr» 
arising  therefrom  go  to  the  discharge  of  said  legacies." 

Here  was  a  clear  case  of  election  created  expressly  by  the  testalorhar- 
self.  Accordingly  it  was  decreed — that  the  legatee,  Christy  Am,^^ 
renounce  the  plantation  devised  to  him,  unless,  within  a  reasooabletiis^- 
he  declares  his  election  before  the  master  to  keep  it;  and  in  that  case  f^ 
in  the  sale  and  conveyance  of  the  Lincolnton  lot  for  the  purposes  of  ^^ 
will. 

But  there  are  cases  also  of  implied  or  constructive  election,  as  llw'* 
Key  vs.  Gnffin,  1  Rich,  Eg.  Rep.  67.  Here  the  hosband  bequeatbe<l''^ 
his  wife  and  her  heirs  a  plantation,  slaves  and  some  other  property;  ^^ 
also,  two  thousand  dollars  to  be  made  of  his  estate.  He  then  ga^^^' 
the  residue  of  his  property,  after  the  payment  of  his  debts,  to  biscbiMi^^^ 
The  two  thousand  dollars  in  money  bequeathed  to  his  wife,  lie  inteo^ 
to  be  in  lieu  of  a  certain  debt  due  him  in  right  of  his  wife,  by  virtue  »| 
decree  of  the  Court  of  Equity.  Upon  the  death  of  the  testator,  the«|?^ 
as  survivor  became  entitled  to  this  decree.  The  Court  of  Appeals  fe^'- 
that  the  wife  was  bound  to  elect,  and  that  if  she  accepted  the  pwp*'^ 
given  to  her  under  the  will,  she  could  not  retain  the  decree, giving  Qp^" 
two  thousand  dollars  only. 

Chancellor  Harper,  in  delivering  his  opinion  on  the  first  trial  of  "^ 
cause  at  Edgefiekl,  and  which  was  subsequently  concurred  in  by  t^ 
whole  court,  says:  "The  testator  certainly  regarded  the  decree  asr* 
own,  and  that  he  had  power  to  dispose  of  it.  He  speaks  of  it  ss  ** 
though  in  right  of  his  wife.  It  is  plain  that  he  did  not  intend  tbe^it^^- 
have  it." 

With  these  preliminary  remarks  and  illustrations,  we  will  procew  ^-j 
examine  the  several  points  presented  by  the  transcript  of  the  lecord  »^ 
bill  of  exceptions. 

1st.  The  court  below  charged  the  jury,  that  they  should  inqmire  w^** 
termine  whether  from  the  whole  will,  the  testator  intended  that  the** 
fendant  should  take  $500,  or  the  boy,  and  not  both.  How  could  thet<^ 
tator  have  intended  J6hn  McGinnis  to  take  Boo'^evj  when  he  vill^  ^^ 
expressly  to  his  two  other  sons^  James  and  Stephen  }  It  is  an  infeff"^ 
of  equity,  that  he  could  not  so  have  intended.  The  very  casebefw^- 
is  that  put  by  Judge  Lomax  in  his  treatise  on  executors  and  adin»J' 

*ors,  as  an  example  of  a  constructive  election,  as  if  a  testator  sfj^^ 
e  an  estate  belonging  to  his  son  to  a  thifd  person^  aad  cheoU  is^' 
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same  will  bequeath  to  the  former  a  pecuniary  legacy ;  here  it  is  obvious 
that  it  was  not  intended  that  the  son  should  take  both,  to  the  exclusion  of 
the  other  devisee ;  and  he  will  therefore  be  put  to  his  election  which  he 
will  take. — 2  Lomax  Ex.  and  Ad.  164.  It  was  error  therefore  to  submit 
that  as  matter  of  fact,  to  be  found  by  the  jury,  which  was  an  implica- 
tion of  law  from  the  face  of  the  testament. 

The  truth  is,  that  where  a  testator  gives  to  a  legatee  the  property  of  a 
third  person,  helieving  it  to  be  kia  ototi,  as  was  probably  the  case  in  this 
instance,  and  at  the  same  time  bequeaths  a  pecuniary  benefit  to  the  owner^ 
tne  testator  himself  can  never,  in  the  very  nature  of  things,  intend  to  put 
the  party  to  his  election ;  and  the  modem  doctrine  is,  that  it  is  sufficient 
to  raise  a  case  of'  election,  that  the  testator  eU)€8  dispose  of  property' 
which  1$  not  his  own;  nor  rs  any  inquiry  necessary  whether  he  did  so, 
knowing  it  not  to  be  his  own*,  or  whether  he  did  so  under  the  erroneous 
impression  that  it  was  his  own;  (tnd  the  court  vsiUnot  8pecuiate  on  it, — 1 
Swanst.  407,  note.  To  put  the  legatee  to  his  election,  it  is  only  necessary 
that  the  instrument  should  clearly  ascertain  the  property  given  ;  that  it . 
was  manifestly  the  intention  of  the  testator  to  dispose  of  the  property 
wfiich  is  not  his  own ;  and  that  the  gifts  are  in  such  terms  as  are  incon- 
sistent with  the  notion,  that^he  donee  can  keep  his  own  estate,  and  also 
take  under  the  will,  without  defeating  the  intention  of  the  testator.     It  is, 
in  other  words,  in  the  nature  of  a  condition,  and  that  condition  is  implied 
from  the  nature  of  the  several  dispositions. — Chief  Justice   Ruffin,  in 
Wilson  vs.  Arnyy  1  Dev,  and  Bat.  378.     Is  not  the  boy  Booker  clearly 
designated  in  the  will  ?    Can  there  be  a  reasonable  doubt,  that  it  was  the 
intention  of  James  McGinnis,  senior,  to  dispose  of  him  ?     The  defendant 
in  error  admits  it,  and  insists  only  that  he  is  not  specifically  bequeathed, 
but  falls  into' the  residuum  ;  and  are  not  the  gifts  of  Booker  to  James  and 
Stephen  McGinnis,  and  of  the  legacy  of  $dO<)  to  John  McGinnis,  in 
such  terms  as  are  utterly  inconsistent  with  the  notion,  that  John  McGin- 
nis can,  without  contravening  the  purpose  of  the  testator,  hold  Booker 
by  virtue  of  his  independent  title,  successfully  asserted  in  the  action  of 
trover,  and  also  claim  the  $500,  the  payment  of  which  is  charged  upon 
Cookery  SLud  the  other  property  embraced  in  the  5th  clause  of  the  will  ? 
The  foundation  of  the  doctrine  of  election  is,  the  intention  of  the  author 
of  the  instrument ;  an  intention  which  extending  to  the  whole  instrument 
is  frustrated  by  the  failure  of  any  part. — 2  iStory^s  Eq.  Jur.  337.     We 
are  of  the  opinion,  then,  that  the  title  set  up  to  Booker  by  John  McGinnis, 
and  the  claim  to  the  pecuniary  legacy  of  $500,  are  inconsistent  with  each 
other ;  and  that  He  has  his  choice  between  them,  but  that  he  cannot  take 
both,  and  so  the  court  below  should  have  instructed  the  jury. 

2d  and  3d.  The  second  and  third  ground  of  alleged  error  may  be  con- 
sidered together.  The  judge  who  tried  the  cause,  charged  the  jury,  that 
the  doctrine  of  election  applied  only  to  specific  and  not  to  residuary  lega- 
cies ;  and  that  they  should  decide,  from  a  consideration  of  the  whole  will, 
whether  the  complainants  were  the  one  or  the  other.  That  if  they  found 
them  to  be  residuary  legatees,  then  they  had  no  right  to  call  on  the  de- 
fendant to  make  his  election,  and  that  conseqi^ently  they  wonld  i^  that 
event  find  for  the  defendant. 

Now,  the  general  principle  is  correctly  stated,  that  the  doctrine  of 
election  cannot  be  raised  in  favor  of  residuary  legatees,  for  the  simple 
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reason,  that  they  only  take  what  is  left  of  the  estate,  after  the  p&pent 
of  debts,  legacies,  and  every  other  demand  against  the  testator.  Toes- 
title  him  to  the  benefit  of  this  principle,  the  residuary  legatee  would  biTt; 
to  resort  to  parol  testimony j  to  show  that  it  was  the  intention  of  the  tes- 
tator that  he  should  have  any  particular  article  which  fell  under  the  re 
siduum,  and  to  which  an  independent  title  was  set  up  by  a  third  person: 
and  this  course  is  wholly  inadmissible,  by  the  rules  of  eridence.  Tii^ 
charge,  however,  is  manifestly  wrong,  in  the  unqualified  terms  in  whics 
it  was  given.  James  and  Stephen  McGinnis  might  be  rendaary  legiAft^' 
as  they  were  u^[ider  the  will  of  their  father,  and  yet^pcctjiclegiieeaasw 
Booker ;  and  so  the  jury  should  have  been  instructed.  And  the  tm 
issue  to  have  submitted,  was  not  whether  James  and  Stephen  werere^ 
duary  legaleesy  but  whether  it  was  the  intention  of  the  testator— to  b? 
gathered  from  the  instrument  itself — to  give  them  Booker. 

If,  to  constitute  a  specific  legacy,  it  is  only  necessary  so  to 
the  chattel  as  to  distinguish  it  from  all  others  of  the  same  kind,  then  n' 
Bopker  specifically  bequeathed  to  the  complainants.  But  it  is  contendea, 
upon  the  authority  of  Flemming  vs.  Burrows j  1  fi^tssellj  276,  and  Stutif} 
vs.  Stuckey^  1  HilPs  Ch.  Rep,  308,  that  the  mention  of  is  Bockt^^] 
by  way  of  enwnerationj  and  does  not  take  him  out  of  the  reddwM.  }f' 
us  examine  for  a  moment  these  adjudications.  In  the  first  it  wm  <i«»^^ 
by  the  Master  of  the  Rolls,  that  a  bequest  of  the  tesUtor's  fviu^^- 
plate,  books,  and  live  stock,  or  whatever  else  he  might  be  posBCgg*<i  j 
at  his  decease,  would  pass  the  general  residuary  estate,  though  foUo^f^ 
by  specific  bequests  and  devises  to  the  same  person,  and  by  gifteofp^'"* 
niary  legacies  to  various  other  persons.  The  doctrine,  and  its  applif^ 
tion  here,  is,  that  James  McGinnis,  senior,  having,  in  the  beginninr  •• 
the  sixth  item  in  his  will,  given  all  the  balance  of  his  property  to  his  ^'^ 
sons,  James  and  Stephen,  after  the  payment  of  his  debts,  legacies'^ 
burial  expenses;  that  they  would  take  the  whole  re«t</iii0»,TZBdertii<^ 
.general  words,  notwithstanding  he  subsequently^  in  the  same  ela^*'* 
specifically  bequeaths  to  the  same  sons  certain  real  and  personal  es^^^^ 
and  the  boy,  Booker^  among  the  rest.  It  was  urged  by  counsel,  ia  Jj- 
case  of  Sir  Daniel  Flemming's  will,  that  the  subsequent  bequests  ia^il' 
will  were  inconsistent  with  the  idea  that  the  testator  had  made,  or  ^^ 
posed  himself  to  have  made,  a  complete  disposition  of  everything beK'Ji* 
ing  to  him.  But  Lord  Gifford  held,  that  the  enumeration  of  certain^ 
tides  in  that  part  of  the  clause  would  not  be  sufficient  to  reBtrtiD^- 
generality  of  the  gift;  and  that — ^looking  at  the  whole  of  tiie  w* 
which  it  was  evident  that  the  object  of  the  testator's  bounty  andatteno^* 
was  his  natural  son — there  was  nothing  which  would  warrant  him  ia  w*^' 
ing  the  generality  of  the  testator's  expressionli,  and  which  weresoffic^^^ 
taken  per  se,  to  pass  to  that  natural  son  thie  residuary  estate.  ^^^^_ 
this  case,  then,  applies  at  all,  it  is  a  precedent  for  the  plaintifbia'^^^ 
for  their  father's  will  shows,  conclusively,  that  they  were  the  grest  •"* 
jeots  of  his  bounty  and  solicitude ;  and  the  decision  manifests  thestr^^ 
desire  of  courts  to  effectuate  the  intention  of  testators. 

In  the  case  in  Hill,  the  court  ruled,  that  where  the'reaidnarycl*^'^ 
the  will  contains,  the  following  words,  "  I  do  hereby  leave  all  tie  rf  '  • 
^rAperty,  that  is  not  above  mentioned,  such  as  horses,  cattle? »' 
ese,  beds,  crops,  and  other  articles  too  tedious  to  mentici}' 
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that  money  on  hand  at  the  testatorh  death  passed  under  it ;  that  this  enu- 
meration under  a  videlicet  was  only  a  defective  enumeration,  and  not  a 
restriction  to  the  specific  articles ;  that  they  were  rather  words  of  en- 
largement, the  object  being  to  exclude  nothing.  So,  here,  in  a  subse- 
quent part  of  the  same  sixth  clause,  the  testator  bequeaths  all  the  bal- 
ance of  his  property,  consisting  of  live  stock,  working  tools,  books,  notes, 
accounts,  ready-money,  and  all  other  property  of  which  he  may  die 
possessed.  ,  Here  it  is  manifest  that  the  testator  intended  to  include 
everything  which  he  had  to  dispose  of,  and  that  the  specification  was 
intended  to  enlarge,  and  not  to  restrict,  the  words  previously  used.  We 
do  not  perceive,  therefore,  the  advantage  to  be  derived  to  the  defendant 
in  error  from  this  authority.  Instead  of  naming  Booker  and  the  other 
slaves,  if  the  testator  had  included  him  under  words  like  these :  "  All  the 
balance  of  my  property,  consisting  of  negroes,"  &c.  But  such,  unfor- 
tunately for  the  party,  is  not  the  fact.  Booker  is  bequeathed,  eo  nominej 
by  that  name.  And  the  only  inquiry  is.  Was  it  the  intention  of  the  tes- 
tator to  give  him  to  James  and  Stephen  McGinnis,  and  would  that  design 
be  defeated  unless  John  is  put  to  his  election  ? 

But  I  assume  still  higher  ground,  and  hold,  unhesitatingly,  that  if  the 
will  had  been  so  framed  as  Uiat  Booker  constituted  clearly  a  portion  of 
the  residuum^  still,  if  it  was  apparent  from  the  instrument  itself  that  he 
was  intended  to  be  given  to  James  and  Stephen  McGinnis,  equity  would 
compel  John  McGinnis  to  elect  between  these  alternate  rights  ;  for,  in 
such  a  case,  the  reason  of  the  law  ceasing  tohy  residuary  legatees  cannot 
claim  the  benefit  of  this  doctrine,  the  law  itself  would  cease  to  apply. 
Nay,  the  courts  in  South  Carolina  have  gone  much  further,  and  the  case 
already  referred  to,  in  Richardson^  says :  "  If  the  testator  had  declared 
expressly  that  the  decree  now  claimed  by  the  wife,  as  survivor,  should 
form  part  ofhisestatCj  whether  to  pass  under  the  residuary  clause  of  the  will^ 
or  to  be  distributed  as  property  intestate^  it  is  plain  ihat  the  undow  could  not 
have  taken  her  legacy  and  decree  bothy  without  defeating  the  provisions  of  the 
will^  and  she  must  have  selected. ^^ 

But  it  is  argued,  that  the  testator  had  a  present  interest  in  Booker^ 
{the  possession^)  the  devising  of  which  to  James  and  Stephen  McGinnis 
was  not  inconsistent  with  the  paramount  title  of  John  McGinnis.  It  is 
true  that  the  doctrine  of  election  has  been  held  not  applicable  to  cases 
where  the  testator  has  some  present  interest  in  the  estate  disposed  of  by 
him,  although  it  is  not  entirely  his  own.  In  such  a  case,  unless  there  is 
an  intention  clearly  manifested  in  th^  will  to  dispose  of  the  whole  estate, 
including  the  interests  of  third  persons,  he  will  be  presumed  to  intend 
to  dispose  of  what  h«  might  lawfully  dispose,  and  no  more. — 2  Story 
JSq.  Jar.  352.  There  is  an  insuperable  difficulty,  however,  in  the  present 
case.  His  possessory  right,  such  as  it  was,  terminated  at  his  death ;  and 
John  McGinnis,  in  the  action  of  trover,  recovered  hire  from  that  time. 
But  the  legacy  of  Booker  did  not  take  effect  till  after  the  death  of  the 
testator.  No  presumption  or  implication  could  arise,  therefore,  under 
these  circumstances,  that  he  intended  to  dispose  of  that  which  could  not 
exist — a  nonentity.  The  question,  it  will  be  borne  in  mind,  is  one  of  tfi- 
tenium.  Suppose  that  the  testator  had  a  life  estate  in  Booker,  .  ITiat 
could  not  surnve  him;  and  he  could  not  be  supposed  to  be  disposing  of 
that  by  his  will.    The  inference  would  have  been  otherwise,  had  it  boer 
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shown  that  he  possessed  an  estate  in  this  slave,  during  tiie  life  of  his 
wife,  or  of  some  other  person.  He  might  then,  have  intended  to  beqiieatli 
only  that  present  interest,  without  interfering  with  the  remMndcrinfe*' 
in  his  son,  John  MoGinnis.  There  was  no  such  testimony  adduced ;  ud 
such,  we  imagine,  is  not  true  in  point  of  fact. 

On  the  contrary,  the  presumption  is,  that  the  testator  sappoeed  tbit 
Booker  was  ahsolutely  his  property,  and  that  he  was  willing  to  make  ovei 
to  his  sons,  Stephen  and  James,  the  entire  estate  in  him.  AttheexiB' 
mencement  of  the  sixth  clause,  he  undertakes  to  dispose  of  alltlier^' 
due  of  his  property y  Booker  included.  Still  further  on,  he  calbhimw 
slavey  and  classes  him  with  the  other  negroes  that  are  admitted  to  be 
his ;  and  charges  the  whole  with  the  payment  of  his  debts,  legacies,  ^ 
funeral  expenses. 

An  argument  is  invoked  from  the  first  clause  of  the  will,  to  shov  tkit 
the  testator  did  not  intend  to  put  John  to  his  election.  The  propeny 
left  to  his  wife  is  given  expressly  tn  den  of  her  doicer,  demonstrating  titf 
the  testator's  mind  was  called  to  the  contemplation  of  this  subject;  i£^ 
yet  he  prescribed  no  such  condition  in  the  legacy  to  John.  Theins*^* 
is  at  hand.  He  knew  that  the  right  to  dower  vested  in  his  wife;  i^^^ 
an  estate  vouchsafed  to  her  by  law.  He  could,  therefore,  and  did,iB»- 
provision  against  it,  by  offering  a  substitute  for  it.  Believing,  howerfi. 
that  the  title  to  Booker  was  in  him,  and  that  he  had  the  same  power  '^ 
will  him,  that  he  had  the  $500  bequeathed  to  John,  it  could  oot  t^^'' 
entered  his  mind  to  have  presented  any  such  alternative.  Andiotb 
and  the  like  case,'  equity,  by  a  strong  operation^  in  the  language  of  »• 
b'ooks,  interposes,  and  forces  the  recusant  legatee  ta  a  choice  l>etT<^' 
these  inconsistent  rights. 

4th  and  5th.  But  the  court  below  charged  the  jury,  that  if  thejf^; 
for  the  complainants  in  the  bill,  upon  the  points  already  discosrs^ 
still  they  come  forward  too  late  ;  that  they  had  no  right  to  reast-- 
title  of  the  defendant  to  the  utmost  to  Booker ^  and  force  him  to  exf^'j 
large  sums  of  money  in  prosecuting  his  claim,  to  take  the  benefit  of  ^; 
chances  of  litigation  in  the  action  of  trover,  and  failing  there,  to  ^^ 
now  to  put  the  defendant  to  his  election,  and  that  they  were  not  eDnUf= 
to  recover  back  the  money  already  paid  to  the  defendant  towards  in- 
legacy, at  least  so  much  of  it  as  was  advanced  before  the  action  of  trof" 
was  brought.  And  in  support  of  this  position,  counsel  have  relied  ^'- 
much  co^dence  on  the  case  of  McDowallYB.McDowalij  1  J?at/.£f  ^': 
324.  • 

P>om  a  review  of  that  authority,  I  am  satisfied  that  it  does  not  rf'^' 
any  support  to  the  principle  contended  for.  That  was  a  bill  filed  bj te 
children  of  William  McDowall,  and  residuary  devisees  and  legatees, bs- 
der  the  will  of  their  grandfather,  John  McDowall,  deceased,  ag>i^ 
Mary  McDowall  and  Alexander  Black,  as  executrix  and  executor  of  »■ 
testator,  for  an  account  of  his  estate.  John  McDowall,  the  graadfetb^' 
by  his  will,  dated  in  1819,  had  bequeathed  to  his  wife,  the  defendtf'; 
Mrs.  Mary  McDowall,  his  household  fornitui^,  plate,  and  carria^^|| 
horses,  with  the  privilege  of  living  five  years,  rent  and  tax  free,  ij  *' 
house  behind  house  No.  194  King-street,  and  also  an  annnitj  of  ^^ 
hundred  dollars,  payable  quarterly,  out  of  his  estate,  with  the  »«  ^{^ 
Tom,  and  washerwoman,  Mealy,  during  her  life  oiily>«»*** 
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death  the  said  slaves  to  be  set  free  by  their  mistress.  And  the  will  adds, 
"  This  settlement  on  my  good  wife,  I  hope  she  will  consider  a  full  com- 
pensation for  any  right  of  dower  on  my  estate,  as  I  fully  do^  In  a 
codicil,  the  testator  speaks  of  the  surplus  of  his  estate,  after  paying  all 
gifts  and  his  wife's  dower  of  $500  per  annum.  The  testator  appointed 
the  defendants,  Mrs.  McDowall  and  Alexander  Black,  executrix  and 
executor  of  his  will.  Mrs.  McDowall,  in  her  answer,  admitted  that 
she  had  received  the  annuity  of  $500  from  the  estate,  and  that  the  fur- 
niture and  plate  were  delivered  to  her,  not  amounting  in  value  to  more 
than  $500  ;  that  she  received  but  one  of  the  carriage  horses,  the  other 
having  died ;  that  she  received  the  negro  woman.  Mealy,  the  man,  Tom, 
having  been  sold  by  the  testator  in  his  lifetime  ;  and  that  she  had  the 
use  of  the  house  for  the  five  years  directed  by  th«  will.  Both  of  the 
defendants  qualified,  but  Mr.  Black  acted,  principally,  in  the  execution 
of  the  will,  and  delivered  the  property  bequeathed,  and  made  the  pay- 
men;t  of  the  annuity  to  his  co-executrix. 

In  1824  Mrs.  McDowall  sued  out  a  summons  in  dower  against 'the 
executor,  Mr.  Black,  in  the  Court  of  Common  Pleas  for  Charleston  dis- 
trict. This  was  pending  until  June,  1826,  when  the  following  order  ap- 
pears on  the  Minutes  of  the  court :  "  Mrs.  McDowall's  claim  of  dower — 
clause  in  testator's  will — after  hearing  the  attorney-general  for  the 
motion  for  a  writ  of  admeasurement  of  dower,  and  King  contra ^  ordered 
that  the  writ  do  issue."  The  writ  issued  accordingly,  and  the  dower 
was  assessed  by  the  commissioners  at  six  thousand  five  hundred  and  sixty 
dollars,  for  which  judgment  was  entered,  and  the  amount  paid  by  the 
executor,  Mr.  Black,  out  of  the  funds  of  the  estate. 

The  present  bill  was  against  the  executrix,  and  executor,  for  •an  ac- 
count of  the  estate ;  and  the  only  question  submitted,  preparatory  to 
taking  the  account  was,  whether  the  widow,  Mrs.  McDowall,  is  entitled 
to  retain  both  the  bequests  to  her  contained  in  her  late  husband's  will, 
and  the  amount  recovered  by  her  as  dower ;  whether  the  bequests  to 
her  were  not  intended  in  satisfaction  of  her  dower :  and  whether  she  is 
not  bound  to  elect,  and,  indeed,  whether  she  has  not  already  elected, 
by  accepting  the  provision  made  for  her  by  the  will,  in  the  first  intance. 

The  chancellor  held,  and  his  opinion  was  sustained  by  the  Court  of 
Appeals :  That  if  the  question  was  properly  before  him,  whether,  on  the 
the  face  of  the  will,  this  bequest  was  intended  as  satisfaction  of  dower, 
that  he  would  have  no  hesitation  in  saying  that  it  does  appear  to  have 
been  so  intended — expressly  so.  But  he  felt  himself  bound  to  consider 
this  as  a  matter  already  adjudicated  by  the  court  of  law.  And  that 
having  been  once  adjudicated  by  a  conrt  of  competent  jurisdiction,  it 
should  not  again  be  drawn  in  question.  That  this  defence  appearing 
on  the  face  of  the  will  itself,  might  have  been  made  in  the  suit  for  dow<- 
er ;  yea,  it  was  actually  offered,  and  considered,  and  the  very  point 
now  presented  decided  on;  and  that  he  had  no  authority  to  review  that 
decision,  however  clearly  it  may  have  seemed  to  him  to  have  been  lar- 
roneous,  and  notwithstanding  it  may  have  been  a  matter  of  concurntrit 
jurisdiction  in  the  first  instance. 

^^  It  is  said,"  continues  the  chancellor,  ^^  that  to  compel  an  elfictiou 
appertains  exclusively  to  chancery  jurisdiction."  There  is  no  doubt  uf 
that ;  and  in  order  to  exercifle  tiuit  jarisdietion,  the  court  d(sti)rtitli» 
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the  questions  which  arise  on  the  construction  of  wills,  whether  &  dense 
or  bequest  was  intended  in  satisfaction.  But  when  the  question  of  eon- 
struction  has  been  settled  by  a  competent  authority,  and  the  proyisioa 
actually  accepted,  decided  not  to  be  a  bar  to  the  demand  ;  vhat  foondir 
tion  is  there  for  the  exercise  of  the  jurisdiction  of  this  court?  It 
would  amount  to  this :  A  court  of  law,  in  the  proper  exercise  of  ite  ju- 
risdiction, determines  that  a  party  is  entitled  both  to  a  legacy  and  dor 
cr ;  and  that  the  acceptance  of  one,  on  a  just  construction  of  th€  villt 
is  no  bar  to  a  demand  for  the  other.  But  in  a  case  wbere  the  putj^ 
entitled  to  but  one  of  the  provisions,  it  belongs  only  to  this  eonrt  w 
compel  the  party  to  elect ;  and,  in  order  to  clear  the  way  to  as  eIe^ 
cise  of  this  jurisdiction,  it  may  set  aside  the  judgment  of  a  tribiuialfi 
equal  authority,       , 

Now,  the  striking  difference  between  this  case  and  the  one  under  f^s* 
sideration  is  this :  In  the  case  in  Carolina,  the  defence  to  the  aiit  K' 
dower  was  apparent  on  the  face  of  the^will,  which  made  proTision  ^^"^ 
Mrs.  McDowall,  the  demandant.  Where  that  is  the  case  it  isap'•^ 
plea  at  law.  And  if  the  matter  has  been  once  adjudicated,  or  if  '^_ 
parties  h^d  an  opportunity  of  litigation  and  failed  to  do  so,  they  ^ 
not  be  heard  before  another  tribunal.  If  the  testator,  James  McG:sr 
nis,  Senior,  knowing  Booker  to  belong  to  his  son  John,  had  nerer^^ 
less  willed  him  to  Stephen  and  James,  and  bequeathed  to  John  V^^- 
expressly  in  lieu  of  Booker;  then  had  John  accepted  the  $500,*^ 
afterwards  undertaken  to  recover  Booker^  the  acceptance  and  pap  ° 
of  the  pecuniary  legacy,  would  be  a  good  plea  in  bar.  But  thisi^^' 
the  case.  Stephen  and  James  allege  in  their  bill,  and  the  fact  is  po^^^ 
nied,  t^at  when  they  made  the  first  four  payments  to  John,  on  lu»l^ 
cy,  and  entered  into  the  agreement,  that  his  sale  note  should  be  app''^ 
in  the  same  way,  they  were  wholly  ignorant  of  lus  claim  to  Bs^ 
The  gift  of  the  $500  was  no  defence  to  the  action  of  trover.  Bet^f 
it  did  not  purport  to  be  as  a  substitute  for  this  slave,  and  theU^'^ 
that  if  a  testator  givae  A  a  benefit  by  his  will,  and  by  the  same  will  ®^ 
poses  of  a  piece  of  property  belonging  to  A,  at  law  he  would  be  entiuc 
to  both ;  equity  only  can  compel  him  to  elect. 

What,  then,  was  the  obvious  duty  of  the  executors  ? 

John  McGinnis  had  by  his  suit  set  up  a  title  to  a  negro  which  tK^ 
had  every  reason  to  believe  belonged  to  their  testator,  and  of  »1®^^ 
double  the  value  of  the  pecuniary  legacy  left  to  him.  Were  tbi'J'' 
stand  by  and  fold  their  arms  in  silence  and  submit  to  a  recovery  r  ':] 
delity  to  the  estate  they  represented,  to  the  dyins  intentions  of  w** 
testator,  forbid  it.  Nor  are  they  to  be  punished  now  for  doiitf  f  ■ 
which  they  would  have  been  forsworn  in  not  doing.  No  kch&}^^^. 
putable  to  them  for  not  pleading  the  gift  of  the  lecacy  to  theaeti<>iJ* 
trover,  for  it  constituted  no  legal  defence  ;  and  no  olame,  for  rea?^ 
the  title  of  the  plaintiff— /Aai  obligation  having  been  imposed  bj  ^'^ 
oath  of  office. 

The  plaintiffs  in  error  rightfully  insist,  therefore,  that  they  wer«   • 
bound  to  put  the  defendant  to  his  election  until  the  title  of  •^^^,?, 
ascertained.     Nor  does  the  complaint  of  delay  come  well  froi"  *. 
^'^  '^'     ••<»,  -wrho  conceals  from  the  complainants  his  intantioo  *^f*r 
itilthey  have  paid  out  a  good  portion  of  te,o«%*^ 
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other  pecuniary  legacies  ;  defrayed  the  burial  expenses  of  their  testator, 
and  satisfied  his  outstanding  debts  ;  looking  to  this  boy  in  part  for  the 
means  of  doing  so.  But  this  is  not  all;  after  he  has  obtained  Booker^ 
and  two  hundred  and  forty  dollars  for  his  hire,  he  sues  for  the  balance 
of  the  $500  legacy,  and  is  proceeding  to  collect  the  same  of  the  execu- 
tors ;  and  yet  thinks  it  iniquitous  that  he  should  be  called  upon  to 
make  his  election ;  after  he  has  been  forced  to  expend  money  in  litigat- 
ing the  title  to  Booker  ;  whose  recovery  too,  leaves  the  disappointed 
legatee,  under  the  will  of  his  father,  minus  three  hundred  dollars. 

The  principle  contended  for  is  sound  law :  that  before  a  legatee  can 
be  obliged  to  make  his  election,  all  the  necessary  accounts  should 
be  taken,  and  the  amount  that  he  is  entitled  to  under  the  will  settled 
and  ascertained.  And  under  peculiar  circumstances,  some  of  the  au- 
thorities go  so  far  as  to  say  that  fifty  years  is  not  too  long  for  that  purpose. 

This  will  is  equally  applicable  to  the  other  party,  seeking  to  put  the 
legatee  to  his  election,  and  applies  with  peculiar  force  in  the  present 
case.  Suppose  John  McGinnis  had  lain  by,  just  long  enough  to  keep 
within  the  statute  of  limitations,  m  suing  for  Booker  ;  and,  in  the  mean 
time — as  he  might  have  done — forced  the  payment  of  the  pecuniary 
legacy ;  would  he  not  be  decreed  in  equity,  under  these  circumstances-, 
to  make  his  election.^  And  this  is  just  the  case  made  by  the  plead- 
ings. The  very  point  decided  in  Brown  vs.  Rickeits^  (3  Johns,  Ch.  Sep. 
553,)  was  that,  where  the  plaintiff  in  his  bill  sets  up  a  claim,  independ- 
ent of  the  will,  to  part  of  the  property  devised  in  trust,  to  pay  the  lega- 
cies, he  must  elect  to  waive  his  claim,  or  wait  until  it  be  determined j  before 
he  can  call  for  account  or  payment  of  any  part  of  his  legacy ;  that 
the  question  of  election  does  not,  and  cannot,  arise,  until  the  title  to 
the  disputed  property  be  settled. 

The  case  of vs.  Giddings^  (3   Con.   Eng,     Cos,  in    Chan. 

383,)  is  a  sufficient  reply  to  the  intimation,  that  John  McGinnis  had  elect- 
ed to  take  the  $500.  It  shows  that  where  the  legatee,  as  in  this  case, 
takes  both  estates — possessing  himself  of  that  which  is  his  own,  and  re- 
ceiving idso  that  given  to  nim  by  the  will — he  cannot  be  said  to 
have  relinquished  either,  but  elected  rather  to  take  both. 

The  only  remaining  point  necessary  to  notice  is,  the  opinion  express- 
ed in  the  conclusion  of  the  charge :  that  even  if  the  defendant  is  put  to 
his  election,  he  cannot  be  compelled  to  refund  the  money  which 
has  already  been  paid  him  on  his  legacy.  The  case  of  Wake  vs.  Wake 
(  1  Ves.  Jun.  335)  is  directly  at  war  with  this  idea.  The  testator  be- 
queathed to  his  wife  iSlOO,  to  be  paid  out  of  his  personal  estate,  within 
six  months  after  his  death,  and  after  some  particular  dispositions,  gave 
all  his  estate  and  effects  whatsoever,  subject  to  an  annuity  of  £3^  to 
his  wife  for  life,  in  trust  for  his  son,  by  a  former 'wife,  whom  he  made 
residuary  legatee.  The  widow  received  her  legacy,  and  also  the  annu- 
ity, for  three  yearSy  and  then  brought  the  bill  claiming  both  her  interest 
under  the  will  and  her  dower,  which  was  about  i£80  a  year.  The  trus* 
tecs  had  let  the  son  into  possession  at  twenty-one,  according  to  the  di- 
rections of  the  will.  The  court  being  of  the  opinion  that  the  widow 
ought  to  elect ;  the  ques  ion  wasy  whether^  hj  receipt  of  the  leaacy^  and 
of  the  annuity^for  three  yearsj  she  hadnot  made  her  el  ction  to  aoidr  tty  lh$ 
will.     But    BuUer,  Judge,  for  Lord    Thurlow,    Chancellor,    thuuft' 
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otherwise,  observing :  '^  If  the  argument  for  the  defendant  holds,  a 
single  payment  would  have  bound  her ;  but  the  point  is,  whether  she  had 
a  full  knowledge  of  the  circumstances  of  the  testator,  and  of  her  own 
rights.  I  think  there  was  a  case  before  me  about  two  years  ago,  at 
Lincoln's  Inn  Hall,  which  went  much  beyond  this.  If  she  had  acted 
with  full  knowledge,  she  should  not  afterwards  deny  it ;  but  after  three 
years  only,  I  cannot  say  she  is  not  entitled.  The  legacy  of  £100^  and 
what  she  had  received  from  the  annuity  y  must  be  accounted  f  or.  ^^ 

So  in  the  case  of  Wilson  vs.  Amy,  already  quoted  ;  it  appearing 
there  that  the  legatee,  who  was  forced  to  elect,  had  been  in  possession 
of  both  plantation  and  lot  since  the  death  of  tiie  testator ;  he  was  de- 
creed to  account  for  the  rents  and  profits  since  that  period  of  the  par- 
cel he  may  surrender ;  which,  account  the  master  in  chancery  was  direct^ 
cd  to  take  as  soon  as  the  legatee  declared  his  election. 

The  books  abound  with  similar  precedents ;  but  I  do  not  deem  it 
profitable  to  pursue  this  inyestigation  further. 

Had  the  estate  of  James  McGinnis,  senior,  consisted  of  the  boy, 
Booker y  and  $500  in  money  on/y,  and  he  had  died,  making  the  same  be- 
quests, and  John  had  subsequently  sued  for  and  recovered  Booker,  and 
then  sought  to  retain  the  sums  already  paid  him,  and  to  collect  t|ie  resi- 
due of  the  $500,  the  flagrant  impropriety  of  the  proceeding  would 
have  been  manifest  to  all.  And  yet  in  principle  there  would  have  been 
no  diflference. 

~  The  bulk  of  the  estate  is  given  apparently  to  a  few  favorite  children. 
But  they  take  it  cuin  onere,  and,  whether,*  after  the  payment  of  debts, 
legacies,  funeral  expenses,  and  the  costs  of  administration,  they  will  be 
gainers  or  losers,  the  record  does  not  disclose. 

The  learning  of  the  judge  who  tried  the  cause,  and  the  verdict  of  the 
jury,  all  bear  testimony  to  the  struggles  of  a  strong  sense  of  natural 
justice,  against  the  supposed  wrong  inflicted  by  the  will.  But  with  this 
we  have  nothing  to  do.  By  the  laws  of  the  land  a  man  has  the  ririit 
{I  wish  it  were  otherwise)  to  dispose  of  his  property  by  will,  even  to  uie 
entire  disherison  of  his  wife  and  children.  And,  so  long  as  this  power 
is  preserved,  the  only  inquiry  with  courts  must  be,  not  what  the  testa- 
tor ought  to  have  done,  but  what  he  has  done,  with  his  estate  ^  And 
courts  and  juries  are  just  as  much  bound  to  execute  that  will,  if  it  be 
not  against  law,  as  they  are  the  constitution  of  the  United  States,  or 
the  constitution  and  statutes  of  the  State  of  Georgia. 
For  these  reasons  the  judgment  below  must  be  reversed. 
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No.  73. — William  E.  Mills,  Jonas  King,  and  Ambrose  Mills, 
plaintiffs  in  error,  vs.  John  H.  Lumpkin,  administrator  of 
Thomas  Mills,  deceased,  defendant  in  error. 

A  debt  which  accrued  in  the  lifetime  of  the  testator  or  intestate,  cannot  be  set  off 
against  a  debt  which  accrues  to  the  executor  or  administrator,  alter  the  death  of  the 
testator  or  intestate. 

With  regard  to  sets-off,  courts  of  equity  follow  the  law,  unless  where  some  peculiar 
equities  intervene  between  the  parties. 

When  a  party  comes  into  a  court  of  equity  to  ask  its  aatdstance,  to  interfere  with  the 
legal  adniitiistration  of  the  assets  in  the  hands  of  the  executor  or  administrator,  he 
should  at  least  slate  a  clear  prima  facie  case,  on  his  part,  to  justify  such  inter- 
ference. 

The  plaintiffs  in  error  filed  a  bill  against  the  defendant  in  error,  and 
Hoi^ston  Aycock,  sheriff  of  the  county  of  Floyd,  praying  an  injunction, 
which  was  sanctioned.  The  bill  was  made  returnable  to  the  April 
Term,  1S46,  of  the  Superior  Court  of  said  county  of  Floyd,  and  charged 
that  the  complainants  were  the  only  heirs  at  law  of  said  intestate,  the 
said  Ambrose  being  his  father,  the  said  William  £.  his  brother,  and  the 
said  Jonas  his  brother-in-law ;  that  upon  his  death,  his  estate,  of  the 
value  of  $20,000,  or  other  large  sum,  went  into  the  hands  of  the  defend- 
ant in  error,  as  administrator ;  that  the  complainant,  William  £.,  pur* 
chased,  at  the  administrator's  sale  of  said  estate,  town  property  in 
Rome  in  said  county,  at  and  for  the  sum  of  $784,  and  the  complainants  ex- 
ecuted to  said  administrator  their  joint  and  several  note  therefor,  nothing 
doubting  but  that  the  said  estate,  of  which  they  were  heirs  and  distri- 
butees, was  fully  solvent,  and  that  one  of  the  complainants,  the  said  Am- 
brose, was  a  creditor  of  the  said  intestate  to  the  amount  of  four  thousand 
dollars,  or  near  that  sum,  and  had  filed  his  bill  against  said  administrator 
for  account  and  payment  of  his  said  demand,  commonly  called  a  creditor's 
bill,  and  in  which  other  creditors  of  said  intestate  had  joined  as  com- 
plainants, and  which  was  still  pending ;  that  said  administrator  had,  of 
said  estate  in  his  hands,  a  much  larger  amount  than  the  sum  specified  in 
said -note,  and  which  larger  amount  was  due  to  the  complainants,  or  one 
of  them,  from  said  administrator,  and  oui^ht  to  be  applir^d  in  payment  of 
said  promissory  note,  so  far  as  the  amount  thereof,  and  the  balance  paid 
to  the  complainants;  notwithstanding  all  which,  the  said  administrator 
commenced  action  against  them  on  said  note,  returnable  to  April  Term, 
1844,  of  Floyd  Superior  Court,  during  the  pendency  of  the  creditor's  bill 
aforesaid,  nnd  having  perfected  service  upon  one  of  the  complainants,  Jonas 
King,  at  the  October  Term  thereafter,  procured  him  to  confess  judgment, 
which  confession  was,  by  mistake,  entered  for  $834  75,  principal,  be- 
sides interest  and  costs  of  suit,  and  judgment  was  rendered  and  signed 
accordingly,  and  which  was  between  one  and  two  hundred  dollars  more 
than  was  due  upon  the  note. 

That  the  defendant  sued  out  an  attachment  against  the  complainants, 
or  one  of  them,  founded  upon  said  note  which  was  pending  on  appeal, 
and  that  judgment  would  be  obtained  thereon,  unless  restrained  by  the 
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timely  iDterposition  of  the  court.     They  expressly  charged  that  they,  or 
some  of  them,  were  entitled  in  equity  to  receive  from  the  administrator 
a  much  larger  sum  of  money  than  the  amount  of  said  note — ^their  claim 
amounting  to  $4^000,  aforesaid,  or  other  sum — and  which  amount  was, 
or  ought  to  have  been,  in  the  hands  of  the  administrator,  and  out  of  which 
they  were  willing,  and  o£fered  by  the  bill,  to  pay  said  note ;  that  they 
were  advised,  and  believed,  and  therefore  expressly  stated  and  charged, 
that  the  administrator  was  mismanaging  said  estate  ;  had  paid  off  some 
favored  pretended  creditors  their  full  demands,  and  was  proceeding  in 
equity  to  marshal  the  assets,  under  pretence  that  the  estate  would  be 
unable  to  pay  the  debts  due  and  owing  thereby  ;  that  the  said  adminis- 
trator was  and  had  been  making  all  the  efforts  in  his  power  to  defeat  the 
just  claims  of  the  complainants,  and  particularly  that  of  the  complainant, 
Ambrose  Mills,  whose  claims,  as  aforesaid,  exceeded  the  sum  of  $4,000, 
or  some  such  large  dtnount,  consisting  of  bonds  or  notes  under  seal ;  and 
that  if  the  •complainants  were  compelled  to  pay  said  administrator  the 
amount  sought  by  him  to  be  collected  upon  said  note,  they  charged, 
^'  that  it  was  their  belief,  founded  upon  their  knowledge  of  the  conduct  of 
said  administrator,  in  regard  to  said  estate,  and  particularly  to  the  claims 
of  said  Ambrose  Mills,  as  well  as  from  information  which  they  believed  to 
be  true,  that  they  would  not  be  able  to  recover  the  same  again  froni  the 
said  administrator,  and  that  the  same  would  be  wholly  and  entirely  lost.'^ 
That  one  of  the  complainants,  Jonas  King,  was  the  only  security  of  said 
administrator  on  the  administration  bond  given  by  him  for  the  due  ad- 
ministi^ation  of  said  estate  ;  ^^  and  they  had  good  cause  to  apprehend, 
that  if  the  money  so  sought  to  be  collected  from  them,  should  go  into  the 
hands  of  said  administrator,  it  would  be  so  managed  as  to  render  the 
complainant  liable  therefor  upon  his  said  bond."    The  bill  concluded  with 
a  prayer  for  injunction  to  enjoin  the  administrator  from  proceeding  on  said 
judgment  and  attachment ;  also  for  the  correction  of  the  confession  of 
judgment,  so  as  to  make  it  for. the  proper  amount,  and  to  perpetually  en- 
join its  collection,  and  for  a  full  and  fair  account  and  settlement  with  the 
complainants,  and  especially  with  the  said  Ambrose,  and  for  further  re- 
lief, &c. 

The  administrator  answered  the  bill,  negativing  the  ulleged  equity, 
and  gave  notice  to  the  complainants'  solicitors  of  motion  for  rule  msi  to 
show  cause  why  the  injunction  should  not  be  dissolved  upon  the  coming 
in  of  the  answer. 

On  the  17th  day  of  July,  1846,  the  motion  to  dissolve  the  injunction 
came  on  to  be  heard  before  Judge  Wright,  in  chambers,  when,  after  ar- 
gument and  consideration  of  the  question,  the  judge  below  made  the  fol- 
lowing decision,  dissolving  the  injunction  upon  the  case  made  by  the  hill 
and  an.swer :  ''  Upon  the  hearing  of  the  mption  to  dissolve  the  aforesaid 
injunction,  it  is  ordered  by  the  court,  that  said  injunction  be  dissolved, 
upon  the  ground  that  the  complainant  has  failed  to  pay  up  the  sum  ad- 
mitted to  be  due  upon  the  fi.  fa.  mentioned,  and  still  does  neglect  and 
refuse  to  pay  the  same."  To  which  the  counsel  for  the  plaintiS  in  error 
excepted,  and  assigned  for  error  in  said  decision,  that  it  was  erroneous  in 
law  to  dissolve  the  injunction  on  the  ground  that  the  complainants  had  not 
paid  the  sum  of  money  due  on  the  fi,  fa,  mentioned  in  the  bill,  and  still 
'  fo  pay  it ;  because  one  of  the  complainants  was  a  specialty  i^e^ir 
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tor  of  the  estate,  and  the  complainants'  heirs  at  law  of  the  intestate,  and 
the  only  distributees  of  said  estate  ;  and  the  object  of  the  bill  being  to 
restrain  the  collection  of  the  ^. /a.  mentioned,  and  no  order  requiring  the 
money  to  be  paid ;  and  if  it  was  right  and  proper  to  grant  the  injunction 
^  at  first,  it  ought  to  have  been  retained  till  the  final  hearing  of  the  cause. 

John  \V.  H.  Underwood,  for  the  plaintifFjn  error, 

Insisted  that  the  decision  of  the  Chancellor  in  the  court  below  was 

erroneous,  in  dissolving  the  injunction,  because  it  was  proper  at  first  to 

grant  it,  and  the  answer  did  not  make  such  a  case  as  required  its  dissolu- 

/  tion  ;  arfd  cited  2  Stortf  Eg.  138,  139,  sec.  840,  841,  842  ;  also,  1  Story 

Eq.  page  745;  3  Menv,  29,  38.* 

William  Martin  and  Howell  Cobb,  for  the  defendant  in  error. 

Lumpkin,  Judge,  gave  no  opinion  in  this  case,  the  defendant  in  error 
being  a  relative. 

By  the  Court — Warner,  Judge. 

This  was  a  bill  of  injunction,  filed  at  the  instance  of  the  complainants, 
to  restrain  the  defendant  as  administrator  from  collecting  and  reducing  to 
possession  the  assets  of  his  intestate,  in  the  due  course  of  administration, 
on  the  ground,  one  of  the  complainants  held  a  much  larger  claim  against 
the  intestate,  than  the  one  which  the  administrator  is  attempting  to  en- 
force'against  them. 

The  claim  which  the  administrator  is  endeavorin:r  to  collect  out  of  the 
complainants,  is  for  property  sold  by  him  since  his  intestate's  death,  and 
is  forunded  on  a  note  made  payable  to  the  adminstrator  himself.  The 
complainants  seek  to  set-off,  or  discount  so  much  of  their  claim,  as  will 
extinguish  the  demand  of  the  administrator  against  them ;  and  to  per- 
petually enjoin  him  from  collecting  the  same. 

The  complainant's  demand  being  due  from  the  intestate  in  his  lifetime, 
and  the  demand  against  the  complainants  which  the  administrator  is  en- 
fv>rcing,  having  been  created  and  made  payable  to  the  administrator  himself, 
since  the  death  of  the  intestate,  could  not  at  law  be  set  off  against  the  claim 
of  the  latter.  ''  A  debt  which  accrued  in  the  lifetime  of  the  testator,  can- 
not be  set  off  against  a  debt  which  accrues  to  the  executor,  after  the 
death  of  the  testator." — 1  Leigh's  Nin  Frius^  156,  and  cases  there  cited. 
Kitfrington  Ys,  SievcnsoUj  Willes^  Rep.  264;  2  Williamson  Ex^rs^  11^. 
With  regard  to  sets-off,  courts  of  equity  follow  the  law,  unless  some  sper 
ciai  circumstances  occur  to  justify  an  interposition,  as  where  peculiar  equi" 
ties  intervene  between  the  parties. — 2  Story^s  Eq,  663-4,  section  1437. 
Does  the  case  made  by  the  complainant's  bill  exhibit  such  special  circum- 
stances or  p!3culiar  equities  between  the  parties,  as  will  authorize  the  in*- 
lerference  of  a  court  of  equity,  to  restrain  the  administrator  in  the  due  ad- 
ministration of  the  assets  of  his  intestate?  We  think  not,  and  are  of  the 
opinion  it  ought  never  to  have  received  the  sanction  of  the  chancellor. 
it  is  true,  the  complainants  charge  it  is  their  Ae/w/,  founded  upon  the  co»- 
duct  of  the  administrator,  as  well  as  from  information  which  they  believe 
to  b  >  true,  that  thfy  will  not  be  able  to  recover  thoir  claim  from  the  ^''- 
ministrator  and  that  it  will  be  entirely  lost.     The  complainants  now 
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state  the  reasons  or  grounds  of  their  belief;  nor  do  they  state  in  what  jsar- 
ticular  manner  the  administrator  has  conducted  himself;  nor  do  they  pre- 
tend to  state  vfhaX  particular  infomuUUm  they  have  received,  which  ena* 
hies  them  to  arrive  at  the  conclusion,  they  will  not  be  able  to  recover  their 
claim  from  the  administrator.  The  grounds  of  their  helief|  the  particular  * 
conduct  of  the  administrator,  as  well  as  the  nature  and  extent  of  the  infor- 
mation received  by  them,  would  be  very  important  in  order  that  the  court 
might  be  enabled  to  judge  of  their  sufficiency.  Besides,  it  would  be  very 
difficult  for  the  defendant  to  form  an  issue  with  the  complainants  upon  their 
general  allegations,  and  still  more  so  to  negative  them  by  proof 

The  complainants  further  allege  that  Jonas  King  is  the  only  security  to 
the  administration  bond  of  the  administrator,  and  if  the  money  sought  to  be 
collected  shall  go  into  his  handis,  they  have  good  cause  io  apprehend  it  will 
be  so  managed  as  to  render  Kin^  liable  therefor  on  his  bond.  What  acts 
of  the  administrator  have  given  the  complainants  "  good  cause''*  of  appre- 
hension, we  are  not  informed,  nor  do  we  exactly  know  what  they  desire 
us  to  understand  by  the  term  ^^  so  managedj^^  as  applicable  to  the  official 
conduct  of  the  administrator. 

It  is  charged,  the  administrator  has  paid  debts  out  of  their  legal  order  ; 
if  so,  he  and  his  securities  are  responsible  :  and  it  is'nowbere  alleged  the 
administrator  or  his  securities  are  insolvent.  The  mistake  in  the  confession 
of  judgment  could  have  been  amended,  and  corrected  by  the  court  in  which 
the  same  was  made. — Bank  of  Pennsylvania  Ys,Condy^  \HiWs  S,  C,  Rep, 
209,  and  cases  there  cited. 

When  a  complainant  comes  Into  a  court  of  equity,  to  ask  its  assistance  to 
interfere  with  the  legal  administration  of  the  assets  in  the  hands  of  an  ex- 
ecutor or  administrator,  he  should  at  least  state  a  clear,  prima  facie  case  on 
his  part,  to  justify  such  an  interference.  Had  the  complainants  shown  such 
a  case  by  their  bill,  as  would  have  authorized  the  interference  of  a  court  of 
equity,  we  are  of  the  opinion  it  is  not  one  of  those  cases  which  would 
have  required  the  payment  of  th^  money  into  court  under  the  rule  of  prec-. 
tice  establish<>d  by  the  Superior  Courts. 

We  affirm  the  decision  of  the  court  below  dissolving  the  [injunction, 
on  the  ground  alone,  it  does  not  appear  upon  the  face  of  the  complain- 
ant's bill,  that  there  is  sufficient  equity  to  authorize  a  continuance  of  the 
injunction. 


No.  74. — Older  NRAL^plaintiflfin  error,  vs.  Green  B.  Batgood^ 
administrator  of  James  Hendon,  deceased,  defendant  in  error. 

At  common  law,  th^  action  of  debt  against  a  sberiiTf  for  an  escape  out  of  final  proce«, 

does  not  samve  a^^inst  his  representative. 
Under  the  statutes  of  Georgia  such  an  action  does  survive. 

This  case  was  tried  hefore  Judge  Dougherty,  in  the  Superior  Court  of 
the  county  of  Clark,  at  the  August  Term,  1846. 

T^'or  the  facts  of  the  case,  and  the  error  assigned,  the  reader  is  referred 
opinion  delivered  by  the  Supreme  Court. 
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H.  &  T.  R.  R.  CoAB,  for  the  plaintiff  in  error. 

JuNiDS  Hilly  BR  and  Grben  B.  Hatgood,  for  the  defendant  b  error. 

Insisted  that  the  aoCioii  of  debt  against  the  sheriff,  for  an  escape,  does  not  enrrire 
against  the  representative. 

Ist.  Because  it  is  a  personal  action  which  dies  with  the  person. — 1  Chdt,  Plead, 
102, 

2d.  Because  the  action,  though  in  form  ex  contractu^  is  in  fact  founded  upon  a 
torU  viz :  the  negligence  of  the  sheriff,  or  jailor,  in  permitting  the  escape. — Dyer^ 
271, 322 ;  1  Saund,  216,  note  1 ;  2  Wm$,  on  Ex'an,  1230.  When  the  act  com- 
plained of  is  beneficial  to  the  sheriff,  or  his  estate,  his  assets  ought  to  be  answer- 
able, and  his  ezecntor  therefor  be  charged. — Hirkbly  vs.  TratU  Cowp.  2M,  371 ; 
Toller  <m  Ex'ors,  460-462;  Franklin  vs.  Lowe.AdWor^  1  Johns,  Rep.  356-402; 
Martin  v^  Bradty,  1  Cainef  Rep,  124. 

3d«.0ar  statute,  which  requires  the  sheriff  to  give  bond,  only  designs  to  secure 
to  the'iiarties  in  interest  those  rights  to  which  they  were  entitled  at  law. 

By  the  Court. — Nisbbt,  Judge. 

This  was  an  action  of  debt,  brought  in  the  lifetime  of  JaRies  Hendon, 
late  sheriff  of  Clarke  county,  by  a  plaintiff  in  execution,  for  an  escape  out 
of  final  process.  The  defendant  in  execution  had  been  committed  on  a 
ca,  sa.  Pending  the  action  the  sheriff  died,  and  idrefaciaa  bavine  issued 
to  make  bis  representative  a  party ;  upon  return  lh#»reof,  Green  B.  Hay- 
good,  Esq.,  the  administrator,  objt'Cted,  upon  the  ground  that  the  action 
for  an  escape,  being  a  personal  action,  abated  upon  the  death  of  the 
sheriff.  .  The  judge  presiding  sustained  the  objection,  and  it  is  upon  that 
decision  that  the  plaintiff  in  error  brings  his  writ. 

In  England,  all  actions  at  common  law,  in  favor  of  a  sole  plaintiff 
against  a  sole  defendant  abat^.  The  survivorship  of  actions  ia  given  by 
statute.  The  general  rale,  as  to  personal  actions,  is  expressed  in  the 
maxim,  ''*' artio  nersonoHaj  marilur  cum  ptrsotMy'*^  actions  on  contracts,  ex- 
pressed or  implied,,  survive.  This  legal  maxim  is  considered  as  applying 
to  actions  in  form,  ex  delicto^  exclilsively.  Notwithstanding,  all  actions 
founded  in  lorf  do  not  abate.  This  doctrine,  in  England,  has  undergone 
considerable  modification  from  its  early  universality  ;  and  it  is  not  a 
very  easy  matter  to  determine,  with  precision,  what  actions  do  abate,  ac- 
cording to  the  common  law.  By  our  statute,  if  the  cause  of , action  will 
iurvive  in  the  same  or  any  other  form,  the  action  does  not  abate.  So  we 
are  relieved  from  the  consideration  of  the  subject  of  abatement,  so  far  as 
regj»rd8  the /orm  of  actions.  « 

The  doctrine  of  abatement  was  discussed  by  Lord  Mansfield,  in  the 
case  of  Hambly  vs.  Trolly  in  Cowp,  373 ;  and  the  opinions  expresiied  in 
that  case  have  ruled  the  decisions  of  the  British  and  American  courts  from 
that  day  to  this — not  universally,  but  very  generally.  One  finds  it  diffi- 
'cult,  notwithstandinz  the  precision  and  perspicuity  of  Lord  Mansfield's 
opinions,  to  deduce  from  the  case  in  Cowper  any  rule  which  will  satisfac- 
j  torily  embrace  all  causes  of  action  in  tart  which  will  abate,  and  exclude 
all  which  will  survive.  He  says:  "  Where  the  cause  of  action  is  a  tart^ 
or  arises,  ^delictOy  supposed  to  be  by  force  and  against  the  king's  peace, 
then  the  action  dies ;  as  battery,  false  imprisonment,  trespass,  wor' 
Su:.,  escape  against  tkeaheriffj  and  many  others  of  the  same  kind." 
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test  first  applied  to  determiDe  \?hether  actions  abated  or  not,  was  tbe  gen- 
eral issue,  and  it  was  held  that  in  all  cases  where  the  general  issue  was 
not  guiliyy  the  action  abated.     This  rule  embraced  too  much,  and  was 
confessedly  without  reason.     Its  absurdity  was  manifest  in  the  very  case   • 
in  which  it  was  announced ;  that  was  an  action  of  trover  against  the  re- 
presentative for  a  conversion  in  the  life  of  the  intestate,  and  was  dismissed 
because  the  plea  of  the  general  issue  was  not  gvilty.     The  rule,  however, 
was  enlarged  in  the  case  of  Hambly  vs.  TVo//,  Lord  Mansfield  declaring : 
that  in  cases  of  /or/,  where  the  tortfeasor  has  injured  another,  without 
thereby  benefiting  his  own  estate,  the  action  did  not  survive.     It  is  upon 
.  this  last  distinction  that,  we  are  informed,  the  case  at  bar  was  deter- 
-nined  net  to  survive.     The  weight  of  authority,  we  admit,  sustains  the 
rule  as  above  stated ;  but,  with  great  respect  for  the  courts  and  the  men 
wlio  have  established  it,  we  are  constrained  to  say  that  it  is  not  well- 
founded  in  principle.     7'he  two  rules  before  herein  adverted  to,  are,  io 
our  view,  purely  technical  and  ^arbitrary.     We  see  no  reason,  in  fact,  why 
all  causes  of  action,  ex  delicto^  as  well  as  ex  con/rae/u,  should  not  survive. 
The  law  gives  to  a  citizen^  for  an  injury  to  his  character,  remuni^ration 
in    money,   because  there    is  no    way   but  this   to   remunerate    him ; 
and,  should  the  slanderer  die,  the  right  and  the  remedy  ceases.     Upon 
principle,  we  see  no  reason  why  one  who  has  been  injured  by  the  violence, 
or  slander,  or  malfeasance,  or  omissions  of  another,  should  be  deprived  of 
redress,  because  the  wrong-doer  happens  to  die  before  he  can  get  it.  The 
Tights  of  men  in  a  society,  eminently  civilized  and  enlightened  as  ours  is, 
should  not  depend  upon  the  form  of  a  plea.     And  why  should  the  right 
to  redress  depend  upon  the  question  whether  the  estate  of  the  tortfeasor 
has  been  benefited  '/      It  ought  to  depend,  as  we  believe,  alone  on  the 
fact  of  injury  to  the  complaining  party.     The  common-law  scarcely,  in 
this  particular,  deserves  the  encomium  of  its  great  commentator :  ^^  (he 
perfection  of  human  reason."     And  such  is  the  judgment  of  the  British 
Parliament,  for  by  Statute  Sand  4,  Will,  4,  trespass,  and  case  will  lie 
against  personal  representatives  for  any  wrong  committed  by  any  person, 
deceased,  in  his  lifetime,  to  anothei^,  in  respect  of  his  property,  personal 
or  real,  so  as  such  injury  shall  have  been  committed  within  six  calendar 
months  before  such  person's  death.     So  much  for  the  general  subject  of 
abatement,  and  in  relation  to  which  see  1  Cottp.  373 ;  Broom^s  Legal 
Maxtms,  400,  407  -,  4  B.  and  Ad.  829 ;  10  B.  and  C,   299,  308 ;  2 
Dunf,  and  East,  126  ;  Toller  Ex^ws^  460 ;  1  Johns.  Rep.  396,  402 ;  1 
Caines^  Bsp.  124. 

In  enumerating  causes  of  action  that  do  not  survive,  as  we  have  already 
seen,  Lord  Mansfield  mentions  escape  against  a  sheriff,     it  is  because 
escape  is  found  in  that  enumeration,  that  the  action  for  escape  has  been 
determined  in  the  majority  of  cases  to  abate ;  the  latelr  cases  all  having 
reftfrence  to  this  early  authority.   At  common  law,  debt  did  not  lie  for  an 
escape,  and  the  remedy  was  by  action  on  the  case,  in  which  the  recovery 
was  according  to  the  quantum  of  injury  sustained.     By  statute,  in  En^ 
land,  debt  lies  for  an  eseape  out  of  final  process.     An  important  distinc-^ 
tlon  obtains  between  an  escape  out  of  mesne  and  final  process.     For  Ae  1 
—  case  is  the  appropriate  remedy,  and  the  sherifi*  is  liable  for  the  dt^ 
^cording  to  the  injury  proveable ;  for  the  latter  debt  b  the  appro* 
?dy,  and  the  sheritf,  taking  the  place  of  the  defendant,  is  ilftb|». 
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for  the  whole  debt  with  coaU.— 2  /««/.  382;  2  T.  R.  132;  2  Strange^ 
827 ;  2  //.  Blk.  108  ;  1  Saund,  Plead,  and  Evid.  484  ;  1  Wheat:  Seltc, 
614  a  616. 

We  must  believe  that  Lord  Mansfield^  by  escape  against  the  sheriff^ 
meant  escape  upon  mesne  process.  The  reasons  of  this  belief  are  as  fol- 
lows :  In  I'lambly  vs.  Trolly  he  says,  that  all  causes  of  action,  originating 
in  contract,  express  or  implied,  survive.  If  the  sheriff,  upon  escape 
out  of  final  process,  is  liable  for  the  debt,  (aad  of  this  there  is  no 
manner  of  doubt,)  I  cannot  perceive  how  it  is,  that  this  obligation  to  pay 
is  not  a  contract  implied  virlufe  officii: 

One  of  the  duties  of  the  sheriff  is,  safely  to  keep  the  body  of  the  defend- 
ant committed  under  a  ca.  sa.  The  process  commits  him  until  the  debt 
is  paid,  or  he  is  discharged  under  our  insolvent  laws  :  the  commitment  is 
the  plaintiff's  satisfaction.  At  common  law,  a  discharge  after  arrest  ex- 
tinguishes the  debt.  The  sheriff  undertakes,  as  the  agent  of  the  law,  to 
retain  for  him  the  plaintiff's  satisfaction,  against  all  things  but  the  act  of 
God  and  the  king's  enemies.  The  inference  of  law,  therefore,  in  case  of 
escape  is,  that  the  sheriff,  instead  of  the  body  of  the  prisoner,  has  got  the 
money  due  on  the  judgment.  Under  these  views  it  is  that  he  becomes 
himself  the  debtor.  Do  not  the  <luties  of  his  office,  his  voluntary  accept- 
ance of  it,  the  liquidation  of  the  plaintiff's  debt,  and  the  terms  and  con- 
ditions of  the  commitment,  create  a  contract  by  implication  of  law  ;  and, 
if  so,  then  Lord  Mansfield,  by  his  own  judgment,  in  Hamblyvs.  TroUy  is 
demonstrated  to  have  meant  an  escape  on  mesne  process.  The  fact,  that 
an  escape  from  execution  is  the  contingency  upon  which  a  sheriff  becomes 
liable,  upon  the  contract  implied  by  the  tenure  of  his  office,  is  not  left  to 
be  educed  from  reason — it  is  established  upon  authority.    V 

Blackstone  holds  the  following  language  :  ^'  Tl^  last  class  of  contracts 
implied  by  reason  and  construction  of  law,  arises  upon  this  supposition, 
that  every  person  who  undertakes  an  office,  employment,  trust,  or  duty^ 
contracts  with  those  who  emplpy  or  entrust  him, to  perform  it  with  integ- 
rity, diligence  and  skill.  And  if,  by  his  want  of  either  of  those  qualities, 
any  injury  accrues  to  individuals,  they  have  therefor  their  remedy  in  dam- 
ages, by  a  special  action  on  the  case. 

^'  If  a  sheriff,  or  jailor,  suffers  a  prisoner,  who  is  taken  oo  mesne  process, 
to  escape,  he  is  liable  to  an  action  on  the  case.  But  if,  after  judgment, 
a  jailor  or  sheriff  permits  a  debtor  to  escape,  who  is  charged  in  execution 
for  a  certain  sum,  the  debt  immediately  becomes  his  own,  and  he  is  com- 
pellable by  action  of  debt,l)eiBg  for  a  sum  liquidated  and  ascertained,  to. 
satisfy  the  creditor  his  whole  demand."  — 3  Black.  164  ;  ilibore, 431 ;  Cro. 
Eliz,  625 ;  InsL  382. 

Whilst,  therefore,  we  are  constrained  to  admit,  with  the  able  judge  who 
presided  in  this  cas^e,  that  at  common  law,  aoeording  to  the  weight  of  au- 
thority, the  action  of  debt  for  escape  out  of  final  process,  does  not  survive 
against  the  representative  of  the  sheriff,  yet  we  dissent  from  the  wisdom 
and  reasonableness  of  the  rule. 

By  the  judiciary  act  of  1799,  it  is  declared  that  no  suit,  in  any  of  said 
courts,  shall  abate  by  the  death  of  cither  part}^,  when  such  cause  of  ac- 
tion would,  in  any  caFe,  survive  to  the  executor  or  administrator,  whether 
such  cause  of  action  would  survive  in  the  same  or  any  other  form  ;  but  th« 
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same  shall  proceed^  as  if  such  testator,  or  intestate,  had  Dot  ditd.'' — 
Prince,  422. 

Under  this  statute,  it  is  conceded,  by  the  learned  counsel  for  the  defend- 
ant, that  if  an  action  can  be  sustained  against  the  representative  of  the 
sheriff  on  his  bond,  for  the  escape,  his  representative  may  be  made  a  party 
to  this  suit  by  acirt  faciaa. 

Under  the  statutes  of  Georgia,  are  the  representatives  of  a  deceased 
sheriff  liable  for  an  escape  out  of  final  process  ?  Does  the  cause  of  ac- 
tion survive  ?  We  think  it  does.  SheriS  in  England,  because  of  the 
dignity  of  the  office,  and  because,  too,  its  functions  are,  to  some  extent, 
judicial,  are  not  required  to  give  bond.  This  question,  for  this  reason, 
.  could  not  arise  there,  precisely  in  the  form  in  which  it  has  arisen  here. 
By  statute,  in  this  State,  the  sheriff  is  required  to  give  bond  and  security 
for  the  faithful  performance  of  the  dut'h>fi  of  ^is  office.  The  law  requires 
that  he  make,  with  the  public,  a  covenant,  guarantied  by  competent  secu- 
rity,  that  he  will  save  all  persons  harmless,  by  reason  of  his  default. — 
Prince,  430. 

In  his  bond  he  acknowledges  himself  bound  to  the  governor  of  the 
State  in  a  stipulated  sum,  from  the  payment  of  which  he  is  acquitted  by 
the  faithful  execution  of  his  trust.  And  this  bond  may  be  sued  by  any 
one  aggrieved  by  its  breach.  One  of  the  duties  of  his  office  is  safely  to 
keep  the  body  of  a  debtor  committed  under  execution ;  and,  if  such  debt- 
or escape,  one  of  the  obligations  which  the  law  imposes  upon  him  is  to 
pay  the  debt.  Now,  is  not  a  failure  to  keep  the  body  of  the  debtor  a 
breach  of  the  bond  ? — a  violation  of  his  covenant  ?  And  is  not  his  repre- 
sentative liable,  as  he  would  be  upon  any  other  covenant  broken  in  his 
life  ? '  Must  not  his  estate,  as  well  as  himself,  abide  his  contract  ?  We 
find  it  bard  to  entertain  a  doubt  about  it.  All  contracts  and  covenants 
express,  survive.  We  know  of  no  exception.  The  authorities  are  clear 
and  uniform  to  this  point.— 1 M.  and  W,  423 ;  10  il.  andE.  446  ;  Bacan^s 
Abr,  Exacts  and  Adm^or^  (p.  11),  Cam.  Dig.  Admimstrali&n,  (p.  14)  ;  2 
Lomax,  25S,  264-5  \  Dytr^  14 ;  2  Mad,  269 ;  1  BAck,  310  ;  2  Bracken- 
hroughy  316. 

The  argument  relied  upon  at  this  bar  for  the  defendant  is,  that  the 
bond  creates  no  new  rights  or  obligations,  and  is  only  designed  to 
secure  persons  aggrieved  from  ultimate  loss,  in  the  event  of  the  sheriff  '& 
insolvency.  It  is  true  that  the  bond  creates  no  new  duties,  but  if  it  be 
conceded  that,  at  common  law,  a  party  injured  cannot  pursue  his  redress 
against Hhe  representatives  of  the  sheriff,  new  rights  are  clearly  siven  te 
such  party.  The  securities  are  liable  for  an  escape,  and  their  liability  is 
only  commensurate  with  that  of  their  principal.  If  they  are  charged,  can 
it  be  that  they  are  not  entitled  to  indemnity  from  the  estate  of  their  princi- 
pal. The  bond  displaces  all  implication.  The  law  of  contracts  applies 
to  it.  Be  the  common  law,  as  to  escapes,  what  it  may,  wc  are  of  opinion 
that  the  case  before  t>s  is  a  cause  of  action,  originating  in  contract,  and 
survives. 

The  judgment  of  the  court  below  must,  therefore,  be  reversed. 
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No.   75.— William  W,  Berby  et  al.j  plaintiffs  in  error,  vs.  Johk 

R.  Matthews  et  al.,  defendants  in  error. 

A  sale  of  stock  by  a  portion  of  the  stockholders  to  the  rest,  is  not  such  «  sale  by  the 
corporation  as  will  make  the  purchasers  liable  to  the  creditors  of  the  company. 

For  the  facts  of  the  case,  and  the  matters  of  error  assigned,  the  reader  is 
referred  to  the  decision  of  the  Supreme  Court. 

John  R.  Stanford,  H.  and  T.  R.  R.  Cobb,  W.  L.  Mitchell,  and 
B.  H.  OvERBY,  for  the  plaintiflEs  in  error. 

Junius  Hillyer,  J.  W.  H.  Underwood,  and  B.  E.  Habersham,  for 
the  defendants  in  error. 

By  the  Court — Lumpkin,  Judge. 

This  was  a  bill  filed  by  the  creditors  of  the  Habersham  Iron  Works, 
and  Manufacturing  Company,  and  seeking  to  make  the  stockholders  of 
that  corporation,  indioiduallyj  liable  for  the  debts  of  the  complainants,^ 
upon  four  grounds,  because — 

1st.  The  act  of  incorporation  was  never  legally  accepted  by  the  com- 
pany. 

2d.  That  if  accepted,  the  company  had  forfeited  all  their  rights  under  it. 

3d.  That  the  stockholders  had  not  paid  in  the  amount  of  stock  held  by 
them. 

4th.  That  large  dividends  had  been  distributed  by  the  corporation,  to  the 
stockholders  which  ought  to  have  been  applied  to  the  payment  of  the 
company's  debts. 

The  bill  was  made  returnable  to  the  April  term,  1843,  of  the  Superior 
Court  of  Habersham  county,  and  at  the  same  term  a  demurrer  was  put  in 
by  the  defendants,  containing  thirteen  grounds,  all  of  which  are  re- 
ducible to  one,  namely,  a  want  of  equity.  At  April  term  1844,  a  deci- 
sion was  made  by  Judge  Hillyer  on  the  demurrer.  He  held  that  a  formal 
acceptance  of  the  charter,  by  a  vote  of  the  majority  of  the  stockholders, 
was  not  necessary.  That  any  acts  which  would  go  to  show  that  the  com- 
pany were  acting  under  their  charter,  would  be  sufficient,  and  that  when 
the  charter  was  granted  upon  the  application  of  the  company,  (as  in  .this 
case,)  its  acceptance  would  be  presumed  from  very  slight  circumstances. 
He  was  of  the  opinion,  that  from  the  facts  stated  in  the  bill,  the 
charter  was  accepted  by  the  company. 

The  complainanbi  assigned  eighteen  reaeoni  in  support  of  the  position 
taken  in  the  bill,  that  if  the  charter  was  accepted,  the  company  had  for- 
feited all  its  rights  under  it ;  upon  this  point,  the  same  judge  ruled,  that 
a  charter  maybe  forfeited,  and  all  the  franchises  granted  therein  resumed 
by  the  State,  on  account  of  the  illegal  conduct  of  the  company.  But, 
that  until  a  judgment  of  ouster  was  pronounced  by  a  competent  tribunal, 
the  charter  remains  in  full  force,  and  any  improper  conduct  on  the  pc 
of  the  corporation  cannot  be  visited  on  the  stockholders,  further  * 
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those  who  are  concerned  in  such  misconduct — consequently  he  adjudged 
that  the  stockholders  were  not  individually  liable  to  the  creditors,  upon  the 
ground  that  their  rights,  under  the  charter,  had  been  forfeited  by  the  im* 
proper  conduct  of  the  conapany. 

Upon  the  third  ground,  that  the  stockholders  had  not  paid  in 
the  stock  held  by  thenn,  the  court  held,  that  they  were  clearly  liable, 
and  were  compelled  to  respond  to  the  creditors,  and  that  the  remedy  was 
by  a  proceeding  in  Chancery.  But  the  difficulty  in  the  present  case 
was,  that  this  charter  was  granted  to  the  very  persons  by  name,  who  are 
defendants  in  the  bill,  and  who,, it  appears,  had  formed  the  company  pre- 
vious to  their  application  to  the  Legislature  for  a  charter ;  and  that  while 
it  was  true  that  they  were  authorized  to  extend  their  capital  to  even 
$60,000,  they  were  under  no  obligation  to  do  so ;  and  it  did  not  appear 
that  the  defendants  had  ever  subscribed  for  stock  which  was  not  paid  in, 
indeed,  the  very  reverse  is  charged,  that  no  books  of  subscription  ever 
were  opened.  It  was  suggested  that  if  the  bill  had  charged,  that  in  pursu- 
ance of  the  charter,  the  company  had  disposed  of  such  an  amount  of 
stock,  and  that  A  had  purchased  so  many  shares  at  such  a  price,  aod^B 
had  bought  so  many,  &c.,  and  that  the  purchasers  had  not  paid  in  the 
respective  sums  due  by  them ;  (hat  they  would  be  decreed,  to  pay  into 
court  for  the  use  of  the  creditors,  pro  ra/a,  sufficient  to  pay  their  respec* 
tive  debts,  or  the  amount  of  their  subscriptions. 

As  to  the  fourth  ground,  that  large  dividends  had  been  made  by  the 
company  to  the  stockholders,  which  ought  to  have  been  applied  to  the 
payment  of  the  debts,  the  court  considered  it  the  strongest  point  in  the 
case,  and  that  if  it  had  been  properly  stated  and  insisted  on  In  the  bill, 
the  bill  would  have  been  sustained ;  for,  that  ^fter  the  insolvency  of  an 
incorporated  company,  the  stockholders  could  no  more  receive  dividends 
than  they  could  abstract  the  capital  itself;  that,  in  principle,  there  was  no 
difference. 

Upon  a  careful  examination,  then,  of  the  whole  case  made  by  thecom-^ 
plainants,  it  was  ordered  that  the  demurrer  be  sustained,  and  the  bill  dis- 
missed, so  much  of  it  as  seeks  to  make  the  defendants  liable,  upon  the 
ground  that  their  charter  had  never  been  accepted,  or  that  they  had  for-> 
feited  their  rights  and  privileges  under  it ;  and  that  the  complainants  have 
leave  to  amend  their  bill  relative  to  the  sale  or  subscription  of  stock,  and 
the  fraudulent  declaration  of  dividends. 

In  obedience  to  this  interlocutory  order,  the  following  amendment  was 
made : 

^^  And  your  orators  further  charge,  that,  not  having  access  to  the  hooks 
of  the  company,  they  cannot  say,  with  absolute  certainty,  what  amount 
of  stock  was  held  and  owned  by  each  stockholder;  but  they  believe,  aad 
so  charge,  that  the  stock  of  said  company, divided  out,  was  two  hundred 
shares  at  one  hundred  dollars  each,  making  a  capital  of  twenty  thousand 
dollars  ;  and  that  the  same  was  divided  originally,  before  the  act  of  incor- 
poration was  obtained,  between  the  said  John  R.  Matthews,  Paul  Rossignol 
and  Lewis  F.  E.  Dugas,  in  the  following  proportions,  or  in  other  ndmber 
of  shares  of  nearly  the  same  import,  viz :  to  the  said  John  R.  Matthews 
one  hundred  shares,  making  the  sum  of  ten  thousand  dollars,  and  to  each 
of  the  othei^,  the  said  Paul  Rossignol  and  Lewis  F.  £.  Dugas,  fifty 
"taking  the  sum  of  five  thousand  ddlars  a  piece,  which  said  last 
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suras  of  moDey  makd  the  said  capital  of  twenty  thousand  dollars.  And 
your  orators  further  charge,  ihat  the  said  John  K.  Matthews,  Paul  Ros- 
signo!  and  Lewis  F.  E.  Dugas,  paid  no  money  into  the  cofic^rs  of  the 
association  then  or  at  any  time  thereafter,  for  the  stock  thus  owned  and 
held  by  them ;  and  before  the  grant  of  the  charter  of  incorporation  pro- 
ceeded to  sell  a  portion  of  .said  capilal  stock  of  twenty  thousand  dollars 
to  the  other  defendants,  in  the  following  proportion,  or  in  other  number 
of  shares  of  nearly  the  same  import,  each  share  at  one  hundred  dollars, 
viz :  to  Mrs.  Pauline  V.  Dugas  five  shares,  Julia  Augusta  Nimimo  one 
share,  John  B.  Guieu  three  shares,  Richard  W.  Habersham,  Senr.,  five 
shares,  Eugene  D.  Cook  five  shares,  John  S.. Dobbins,  Samuel  A.  Wales 
and  James  Brannon,  composing  the  firm  of  John  S.  Dobbins,  &  Co.,  ten 
shares  ;  Lewis  Alexander  Dugas  five  shares,  John  Edgar  five  shares, 
Leon  P.  Dugas  fivo  shares,  Joshua  M.  Balleu  three  shares,  John 
Frazer  five  shares,  John  W.  Wilde  five  shares,  Oliver  S.  Dobson  five 
shares,  Turner  H.  Trippe  five  shares,  Antoine  Picquet  five  shares, 
John  V.  C.  Conling  five  shares,  William  ^M.  D'Antignac  five  shares  ; 
making  in  the  whole  eighty-five  shares,  sold  at  one  hundred  dollars  per 
share,  and  amounting  to  the  sum  of  eight  thousand,  five  hundred  dollars ; 
and  that  the  said  John  R.,  Paul,  and  Lewis  F.  E.,  retained  the  balance 
of  said  stock,  amounting  to  one  hundred  and  fifteen  shares,  or  other 
large  number  of  shares,  making  eleven  thousand,  five  hundred  dollars, 
or  other  large  sum  of  money,  and  that  they  have  not  at  any  time  paid 
for  said  stock  to  said  company ;  and  that  if  any  of  the  other  defendants 
haye  paid  for  the  stock  sold  to  them  as  aforesaid,  the  money  paid  for 
the  same,  was  all  appropriated  by  the  said  John  R.,  Paul,  and  Lewis  F. 
E.,  and  was  never  a  part  of  the  funds  of  the  company. 

"  And  your  orators  further  charge,  that  shortly  after  the  formation 
oY  the  association,  as  aforesaid,  the  said  defendants  applied  to  the  Le- 
gislature for  an  act  of  incorporation,  which  was  granted  them,  and  that 
if  the  division  and  sale  of  stock  did  not  take  place  as  already  charged 
in  this  amendment,  before  the  grant  of  the  charter,  the  same  transpired 
shortly  thereafter,  substantially  as  charged  above. 

''  And  your  orators  further  charge,  that  said  company  never  received, 
had,  owned  or  possessed  any  cash  capital  derived  from  the  sale  of  stock 
as  aforesaid,  as  your  orators  believe,  but  that  the  pretended  capital  of 
twenty  thousand  dollars  was  all  fictitious  and  nominal,  except  tne  sum 
of  eight  thousand  dollars,  given  for  the  original  iron-works  property, 
:is  set  forth  in  exhibit  A  and  B  of  the  original  bill. 

^^  And  your  orators  further  charge,  that  in  the  month  of  December, 
eighteen  hundred  and  thirty-eight,  or  about  that  time,  the  president 
and  directors  of  said  company  made  a  dividend  of  two  thousand  two 
hundred  dollars,  or  other  large  sum,  which  was  paid  to  the  defendants 
in  the  proportion  of  shares  held  by  each,  as  aforesaid ;  and  that,  at  the 
time  of  declaring  and  paying  said  dividend,  as  aforesaid,  the  said  com- 
pany was  indebted  for  the  capital  to  the  stockholders,  and  to  individual 
creditors,  to  the  amount  of  thirty-four  thousand  dollars,  or  some  other 
large  sum  of  money,  and  that  no  such  profits  had  been  made  by  the 
company,  and  that  had  the  property  and  assets  of  the  company  been 
sold,  they  would  not  have  produced  funds  sufficient  to  pay  the  then 
debts  of  the  company ;  and  tl^tt  the  said  company  from  its  formatic 
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and  daring  its  entire  existence,  was  totaUj  insolvent,  except  that  if  the 
said  snm  of  twenty  thousand  dollars  was  paid  in,  they  might  hare  been 
solvent  for  a  few  days,^  and  until  the  said  sum  of  eleven  or  twelve  thou- 
sand dollars  was  paid  herefrom,  as  charged  to  Matthews,  Rossignol, 
and  Dugas." 

The  defendants'  solicitors  filed  the  following  exceptions  to  the  fore- 
going amendment :  * 

1st.  Because  it  was  not  made  in  the  time  prescribed. 

2d.  Because  not  made  as  required  by  the  order  authorizing  it. 

3d.  Because  the  amendment  does  not  charge  the  facts  necessary  to  a 
decree  under  the  judgment  on  demurrer. 

4th.  Because  the  amendment  charges  the  whole  features  of  the  pro- 
ceeding in  every  important  aspect,  altering  even  the  character  of  the 
parties,  and  seeking  a  decree  against  a//  as  corporators,  and  against  same 
of  the  defendants  as  individuals. 

At  April  term,  1845,  these  exceptions  were  all  overruled,  except  as 
to  the  liability  of  the  defendants  on  the  facts  stated  in  the  amended 
bill,  in  relation  to  the  creation  and  sale  of  stock,  and  alleged  not  to  have 
been  paid  for.  This  point  was  retained  for  further  consideration. 
Judge  Hillyer  was  succeeded  by  Judge  Dougherty,  who,  at  the  April 
term,  1846,  made  the  following  decision  upon  the  point- reserved  by 
his  predecessor :  It  cannot  in  my  opinion  be  insisted  on  with  propriety, 
that  this  amendment  is  within  the  order  of  the  chancellor ;  if,  for  no 
other  reason,  because  the  chancellor  had  in  a  former  part  of  his  judg- 
ment on  the  demurrer,  decided  this  very  point  against  Uie  complainants. 
It  cannot  be  presumed  that  the  court  consented  to  an  amendment 
which  it  had  just  before,  in  the  same  opinion,  pronounced  bad.  I  am 
not  entirely  satisfied  with  the  amendment,  as  to  the  question  made  in 
the  bill,  touching  the  dividends,  which  are  charged  to  nave  been  made 
after  the  insolvency  of  the  company.  Yet  I  will  retain  the  bill  for 
further  hearing  on  that  ground.  It  is  therefeore  ordered,  that  complain- 
ants' bill  be  dismissed,  except  that  part  which  charges,  that  dividends 
were  declared,  and  received  by  the  defendants  as  stockholders,  and 
seeks  to  make  the  defendants  liable  for  the  same.  The  bill  is  re- 
tained for  a  hearing  on  that  ground. 

To  this  oplnion^'the  complainants' counsel  excepted,  and  allege : 

1st.  That  the  chancellor  erred  in  dismissing  so  much  of  the  com- 
plainants' bill,  as  seeks  to  make  the  defendants  liable  for  stock  created 
and  sold,  or  distributed  to  members  of  said  corporation,  and  which  has 
not  been  paid  for  by  said  company. 
.  2d.  That  the  chancellor  erred  in  holding  up  for  future  argument  and 
decbion,  the  liability  of  the  stockholders  in  said  company,  upon  the 
charge  in  said  bill,  that  large  sums  of  money  and  property  had  been 
distributed  to  stockholders,  as  dividends  of  profits,  at  a  time  when  no 
such  profits  had  been  realized  by  said  company :  because,  this  was  not 
an  open  question,  the  same  having  been  previously  decided  in  plaintiffii' 
favor,  upon  the  demurrer,  and  upon  the  exceptions  to  the  amended 
bill. 

I  have  thus  extracted  from  a  most  voluminous  record,  the  sum  and 
substance   of  the  questions  submitted  for  our  a<]yudioation,  together 
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with  the  prefatory  matter  properly  applicable  to  them,  and  to  my  mind, 
they  are  free  from  difficulty.  The  preyious  judge  who  presided  iu  the 
cause,  decided  upon  the  demurrer,  that  the  bill  was  defective  as  it  then 
stood,  but  that  he  would  sustain  it  upon  the  third  ground,  as  to  the  sale 
of  stock  :  provided  it  had  charged^  that  in  pursucutce  of  the  charter ^  the 
company  had  disposed  of  such  an  aimunt  of  stock,  &o. 

Does  the  amendment  contain  any  such  allegation  I  We  think  not. 
It  states  that  the  stock  of  said  company  was  two  hundred  shares,  at  one 
hundred  dollars  each  ;  making  a  capital  of  twenty  thousand  dollars. 
That  the  same  originally  belonged  to  John  R.  MatUiews,  Paul  Rossig- 
nol,  and  Lewis  F.  E.  Dugas,  and  that  shortly  before,  or  immediately 
after,  the  act  of  incorporation,  these  three  individuals  sold  eighty-five 
shares  of  said  stock  to  the  other  defendants,  who  were  associated  with 
them  in  the  charter.  A  sale  by  these  private  stockholders  was  evidently 
not  a  sale  by  the  company j  and  the  liability  of  the  purchasers  of  stock 
could  not  inure  to  the  benefit  of  the  creditors  of  th^  corporation. 

The  truth  of  this  transaction  is  this,  as  it  appears  from  the  transcript 
of  the  record :  Jacob  Stroup,  the  former  proprietor,  conveyed  tq  Mat- 
thews, Rossignol,  and  Dugas,  the  land  on  which  were  located  the  iron- 
works, with  all  the  appurtenances  appertaining  thereto,  for  the  sum  of 
eight  thousand  dollars.  This  property  constituted  the  stock  of  the 
concern,  which  they  valued  at  twenty  thousand  dollars.  And  they  in- 
duced their  colleagues  to  buy  of  them  eight  thousand  five  hundred  dol- 
lars worth,  at  those  ruinous  rates.  And  upon  this  basis,  the  charter  of 
1837  was  granted,  authorizing  an  extension  of  the  capital  to  $600,000. 
But  no  other  sale  of  stock  was  ever  made.  And  the  real  estate  bought 
of  Stroup,  with  its  fixtures  and  appendages,  has  been  all  sold  under  ex- 
ecution, to  satisfy  the  debts  of  tJie  company.  This  is  a  succinct,  and 
faithful  history  of  this  visionary  scheme. 

It  would  seem  that  some  of  the  stockholders  or  agents  of  this  com- 
pany, had  induced  the  public  to  believe  that  they  had  a  capital  of 
twenty  thousand  dollars. ac/ua//^^aid in;  and  by  these  false  represen- 
tations, succeeded  in  obtaining  a  fictitious  credit.  But  this,  of  course, 
would  subject  the  persons  implicated,  to  an  action  at  the  instance  of 
the  parties  aggrieved,  and  could  not  involve  the  corporation^  or  the 
whole  of  the  stockholders  in  liability.  And  this  distinguishes  this  from 
the  recent  new  theatre  case,  decided  in  South  Carolina.  There,  a 
number  of  persons  in  Charleston,  associated  themselves  together,  by 
written  articles,  to  erect  a  theatre,  each  promising  to  pay  the  amount 
respectively  subscribed  for  that  purpose.  They  contracted  large  debts, 
and  afterwards  applied  to  the  Legislature  for  a  charter,  representing 
that  they  possessed  a  present  capital  of  $60,000 ;  and  that  fact  was  recit- 
ed in  the  act  of  incorporation.  The  company  failed.  It  turned  out 
that  only  $37,000  had  been  paid  in ;  and  the  court  very  properly 
held,  that  in  a  proceeding  instituted  by  the  creditors,  the  stockholders 
should  be  decreed  to  contribute  ratably  to  make  up  the  sum  of  $60,000, 
to  pay  the  outstanding  debts,  contracted  upon  the  faith  of  the  foregoing 
false  and  fraudulent  representation.  But  this  is  not  the  ease  made 
either  by  the  original  or  the  amended  bill. 

The  judgment,  therefore,  of  the  court  below  upon  this  ground  in  the 
assignment  of  errors,  must  be  affirmed. 
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Nor  can  we  perceive  that  the  Circuit  Court  erred  in  holding  up  the 
other  point,  as  to  the  payment  of  dividends,  for  farther  hearing.  It  is 
solemnly  averred  by  the  counsel  of  defendants  in  error,  that  the  mean- 
ing of  the  judge  was,  for  future  trial  before  the  jury ;  and  that  he  was 
so  understood  at^the  time  by  the  opposite  party.  Be  that  as  it  may, 
and  not  doubting  that  this  was  no  longer  an  open  question,  having  been 
passed  upon  by  Judge  Hillyer,  in  his  judgment  on  the  demurrer  and 
exceptions  to  the  amendment,  still,  a  becoming  delicaey  towara  the 
learned  functionary,  who,  for  suQicient  reasons,  saw  fit  to  suspend  for 
the  present  hie  decision  upon  this  point,  would  restrain  this  court  from 
interfering.  He  may,  and  we  are  bound  to  suppose  will,  determine 
that  it  is  res  adjudicata  ;  and  he  may  well  insist  on  the  benefit  of  the 
maxim,  sptctemnr  agendo  :  let  us  be  examined  by  our  conduct  ;  tried  by 
our  actions  ;  and  not  by  what  we  do  not  do. 

Judgment  affirmed. 


No.  76. — John  Doe,  ex   dem.,  William  A.  Carr,  plaintiff  in 
J    error,  vs»  The  Georgia  Railroad  and  Banking  Company,  de- 
fendants in  error. 

When  a  railroad  company  claimed  the  right  to  deviate  from  the  original  route  sur- 
veyed iof  their  road,  and  specially  designated  in  a  deed  of  conveyance  made  by  the 
plaintiffto  them,  granting  the  right  of  way,  through  his  land,  in  locatine;  their  road 
under  the  clause  in  their  deed  containing  the  following  words,  <'  with  liberty  to 
make  such  slight  alterations  in  the  route  now  surveyed,  as  not  materially  to  change 
the  route  now  surveyed  ;"  it  was  held,  in  a  controversy  between  the  plaintiff  and 
the  company,  as  to  whether  the  road  was  located  on  the  land  conveyed  by  the  deed 
of  the  plaintiff,  that  the  latter  might  give  in  evidence,  upon  the  trial,  the  situation, 
value  and  condition  of  the  land,  over  which  th\3  original  route  was  surveyed,  and 
described  in  the  deed,  as  well  as  that  over  which  the  road  was  finally  located,  for 
the  purpose  of  showing  the  materiality  of  the  variation,  as  affecting  the  rights  of 
the  respective  parties. 

When  a  statute,  granting  a  charter  to  a  railroad  company,  provides  for  the  assessment 
of  damages  in  a  summary  way,  to  be  paid  to  the  landholder  whose  private  property 
shall  be  taken  for  the  use  of  the  road,  there  being  no  negative  words  in  the  sfatute, 
express  or  implied,  the  landholder,  whose  property  is  thus  taken,  is  not  deprived 
of  his  common-law  remedy  to  recover  damages  therefor  :  the  statute  creates  no  new 
right,  and  bfing  in  derogation  of  a  common-law  right,  must  be  strictly  construed  ; 
the  summary  remedy  given  by  the  statute  is  ettmuiative  only. 

Private  property  cannot  be  taken  for  public  use  without  a  just  compersation ;  and 
where  a  railroad  charter  provides,  adequate  aecority  shall  be  given  to  the  Ivid- 
holder,  whose  property  shall  be  taken  for  the  use  of  the  road,  for  the  payment  of 
such  damages  as  shall  be  assessed  in  the  manner  pointed  out  thereby,  no  utie  to 
the  land  thus  taken  vests  in  the  company,  nor  can  the  company  appropriate,  the 
same  to  the  e.rdunoe  use  of  the  road,  so  as  to  defeat  the  right  of  the  landholder  to 
maintain  trespass  in  ^ectment  therefor,  until  such  adequate  security  shall  be  given ; 
and  it  is  incumb<>nt  on  the  defendants  to  allege  in  their  plea,  and  prove  at  the  tria)» 
Tovisions  of  their  charter,  in  that  respect,  have  bi»en  strictly  complied  with, 
he  landholder  can  be  deprived  of  his  title  to  bis  property,  for  the  use  of 
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For  the  facts  uf  the  case,  aod  ihe  errors  assigned,  see  the  opiuiou  of  (he 
Siipreme  Court,  delivered   by  his  honor  Hisah  VVabner. 

LuMPKiM,  Judge,  being  a  stockholder  in  the  Georgia  Itailroadand  Bank- 
ing Company,  gave  no  opinion  id  ihe  case, 

H.  andT.R.  R.Cobb  and  William  H.  Hull,  for  the  plaintiff  in  error. 

T.  R.  R.  Cobb  arijued  as  follows : 

The  right  of  way  :s  an  incorporeal  herediiameni,  a  mere  easement  growinj  out 
of  the  Ireehold  which  remains  in  tlie  granlnr. — Coilclijii  vs.  Van  BrunI,  2  Jotin. 
R.  35T,  15  lb.  4t7  ;   Gidnty  vs.  JCarlt,  12  B'rii.  98. 

The  freehold  remaining  in  the  grantor,  he  is  entitled  10  pos!e»  and  use  it  in 
every  manner  con^islenl  wilb  the  right  o(  passage.  And  for  any  exclusive  ap. 
pioprialion,  he  may  maintain  lre»|ias!<  lo  his  jio^i^FBion,  or  FJecimrnl  lo  recover 
it  track.— 1  Banvw.  J  43 ;  Cmletijn  vb.  Van  Brunt,  2  Mm.  k.  363 ;  Gidnea  vs. 
Earle.  12  fFen.  98  ;  15  Mn.  ft.  4J7  ;  Tnulees  of  Hit  VrrAyleriau  Soc.  in  IVa- 
Urha  vs.  Tlie  Auburn  anil  Roclieslcf  R   ft.  Co.  3  ihll.  {N.  1'.,)  5«7. 

This  being  Ihe  rule  oi  law,  even  if  the  de/enilanli  liail  a  right  i</  vaij  over  Ihc 
premises  in  disjiule,  by  grant  from  plainlifi'.  he  could  maiulain  ejecimcnl  ai;ainst 
them  fur  any  exclu-^ive  |iosKes.sioii  uf  it.  The  huililing  of  a  depot  is  such  an  ex- 
clusive po.ssessioLi. — Ciirtchjn  ts.  VanBraiil,2  JoJin.  3^7 i  L'jmnii  ■<:/.  ArnM  tl 
at.  5 Mason,  195;  3  Kenl.ild. 

Even  if  the  grant  of  Ihe  right  of, way  woiiiil  convey  the  right  of  building  u 
■leput,  ilie  acceplin;^  ofa  deed  to  a  iipecinc  number  of  luis  lor  the  puipo^c  of  erect- 
ing a  depot  thereon,  would  restrjcl  the  company  lo  tlio.'C  lots,  so  long  as  they  re- 
lamed  the  land  so  conveyed.— Coodmait  vs.  GUbtrl,  9  Maia.  510;  P/u/ps  vs. 
TotBnsmd.  8  Pide  392. 

If  the  deed  from  Carr  to  the  railroad  company,  as  to  the  right  of  way,  did  itot 
coDtr  the  premises  in  dispute,  the  next  question  ia  :  le  there  anything  in  the  char- 
ter of  Ihe  company  which  would  defeat  this  action  f  and  this  brings  up  mote 
directly  the  errors  complained  of  in  the  court  below. 

Before  entering  upon  this  investigation,  it  might  he  well  to  refer  to  some  of  the 
rules  governing  the  construction  of  such  siaiules. 

"  A  statute  in  favor  of  a  corporation  or  ]>ailicutar  persons,  and  in  derogation  of 
common  right,  should  be  strictly  construed." — Spragiie  vs.  Birdsoll,  2  Conn. 
419;  Coolidgi  vs.  Wdiiamt.  4  Mia,.  140;  II  Pel.  465;  4  «,//.  (N.  Y.,)  76, 
92 ;  3  John.  Cast;  107 ;  1  flur.  377. 

*'  Every  statute  auihofily  in  derogation  of  the  common  Ian,  to  diveel  the  title 
of  one  and  transfer  it  to  another,  must  be  slriclly  pursued,  or  the  title  will  uut 
pa*9."— -Siarp  v».  Speir,  4  Htlt,  76 ;   Sliarp  vs.  /o/itiron,  4  ib.  92. 

Railway  acts  are  to  be  cunttrued  slriclly  against  the  party  obtaining  them,  and 
libetally  for  the  public. —Parier  va.  Thefirtal  Western  Railvxi}]  Co.!  Scoll,  N. 
R.  833. 

"An  affirmative  statute  (witbonta  negative  expressed  or  implied)  does  not  tate 
away  the  common. law  right,  and  the  patty   may  make  liis  election,  to  proceed 
under  the  i-Iaiute  or  at  common  law."— 1   Chtttifs  Gen't  Prac.'-     '  " 
lton$  upon  Slat.  C.  6  Bac.  Abr.  376,  and  cases  cited;  Crillet 
Coaen  165;  5  John.  R.  175;  10  iZ'  389;  13i&.  322. 

The  ttial  section  of  the  amended  charier  of  the  Georgia  I 
pas.<(ed  in  lS3ff,  reads  as  follows :  "  From  and  aller  the  pass 
11  lb  sect,  of  (the  act  of  Incorporation)  be  and  Ihe  same  in  heieb] 
in  all  aati  ia  wliith  duaxretmtnt  may  bxlsI,  or  may  hereafler  i 
vidua!"  or  incorporations  and  the  Georgia  Railroad  and  Bankir 
the  rigAi  of  way  or  damagei  to  propeily,  the  disagreement  fhal 
ecrilied  in  the  I5ih  section"  (of  the  charter  of  the  Central  Rmlrr 

The  15lh  section  referred  to,  reads  as  follows:  "  When  any 
liimself  aggtiered  oi  injtired  by  the  said  railroad  being  cat  oi  i 
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land,  or  by  the  use  of  lumber  or  other  materials  from  any  lands  in  the  neighbor- 
hood of  said  road,  or  by  any  other  works  of  the  company ;  or  when  the  said  company 
cannot  agree  with  any  person,  through  or  on  whose  land  the  said  railway  or  ap- 

gendages  shall  be  conducted,  or  from  whose  land  timber  or  other  materials  shall 
e  taken  for  the  nse  of  the  said  road,^as  to  the  damage  sustained,  the  amount  of 
such  damage  or  injury  shall  be  ascertained  and  determined  by  the  written  award 
of  three  sworn  appraisers,  all  of  whom  shall  be  disinterested  freeholders  of  the 
county  where  the  land  \n  dispute  lies;  to  be  chosen,  one  by  the  company,  one  by 
such  owner,  if  he  shall  think  proper,  and  one  by  the  Inferior  Court  of  the  county 
where  such  land  lies,  or  by  any  three  of  the  justices  of  said  court  in  vacation.  But 
if  such  owner  shall  decline  to  appoint  an  appraiser,  then  two  to  be  appointed  by  the 
Inferior  Court,  &c.,  and  the  decision  shall  vest  in  the  company  Xhe/eetimple  of  the 
land  in  question,  and*,  for  the  other^party,  a  judgment  for  its  value  thus  ascertain- 
ed, which  may  be  enforced  by  the  ordinary  process  of  said  court,  &c. — Prince,  331. 

A  proviso  to  said  section  reads :  **  Provided  that  no  difference  or  disagreement 
between  the  company  and  any  landholder  shall  operate  by  injunction  or  other* 
wise  to  suspend  the  progress  of  said  work,  but  the  same  shall  in  ail  cases  be  con- 
tinued without  interruption  on  adequate  security  being  given  by  said  company  to 
the  landholder  to  pay  such  damages  as  shall  be  assessed  in  manner  aforesaid.** — 
Prince,  33j2. 

The  prerogative  exercised  by  the  Legislature  in  passing  this  statute,  is  the  high- 
est known  to  the  laws  of  the  land,  viz ;  taking  private  property  for  public  use. 
Without  arguing  here  the  question  of  the  constitutionality  oi  such  acts,  it  may 
be  well  to  refer  to  the  facts,  that  such  grants  by  the  Legislature,  in  the  different 
States,  when  sustained,  have  been  upon  the  single  principle,  that  just  compensa" 
turn  was  previous!  1/  provided — Beekman  vs.*  Saratoga  and  Schenectady  R,  R,  Co,,  Z 
Paige  R.  45. 

l^on  these  sections  I  would  remark : 

Ist.  The  operation  of  the  statute  is  to  vest  not  the  right  of  way,  but^the/ce 
iimTple  in  the  companj.  It  does  not  merely  append  an  easement  to  the  land,  but 
entirely  divests  the  title  from  the  landholder. 

2d.  The  section  adopting  the  15th  section  as  a  part  of  the  charter  of  the 
Georgia  Railroad  and  Banking  Company,  expressly  restricts  it  to  **a//  cases  in 
which  disagreement  may  exist  or  may  arise,  as  to  the  right  of  uxty  or  damages  to 
property. "  Can  it  be  made  to  apply  to  a  case  where  there  is  no  disagreement — 
out  On  the  contrary  a  deed  has  been  given  to  the  right  of  xoay,  and  there  is  no  com- 
plaint of  damage  done  property  upon  the  way  ? 

The  Legislature  have  declared  this  work  of 'public  use,  and  those  persons  tbroQgli 
whose  land  it  must  pass,  if  they  will  not  agree  upon  terms  with  the  company  for 
the  right  of  way,  the  Legislature  have  prescribed  a  mode  by  which  the  company 
may  divest  them  of  their  title  and  vest  ttie  fee  simple  in  themselves.  Is  not  tlM 
doctrine  monstrous  in  the  extreme  that  the  landholder — who  has  done  everything 
that  the  charter  was  intended  to  force  him  to  do — should  still  be  subject  to  have 
the  fee  simple  of  his  land  wrested  awajr  from  him  and  vested  in  the  com- 
pany. If  the  application  was  now  at  the  instance  of  the  company,  under  their 
charter,  to  obtain  the/er  simple  to  this  land,  woufd  not  a  plea  of  a  deed  of  right  of 
way  accepted  by  the  compaay  be  sustained  by  the  court  ?  The  answer  of  the 
court  would  be  to  them,  **  You  have  agreed  with  the  landholder — it  is  not  a  case 
of  disagreement  contemplated  by  your  charter." 

This  is  not  only  the  answer  of  the  law,  but  of  justice.  Necessity  and  the  pub- 
lic benefit  are  plead  as  excuses  for  depriving  the  landholder  of  his  property. 
Yielding  to  that  necessity  and  the  public  benefit,  he  voluntarily  gives  what  they 
require.  Can  the  law  wrest  more  from  him  ?  If  the  strict  letter  would,  (which 
in  this  case  it  does  not,)  the  necessity  of  the  case  being  the  basis  of  its  constitu- 
tionality,— ^tiiat  necessity  failing  the  iaW  would  become  unconstitutional— /^ottisitf 
cessante,  ussal  ita  lex. 

'bis  view  then  of  this  statute,  there  being  no  disagreement  between  the  par* 
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ties,  the  defendants  having  accepted  a  deed  to  the  right  of  way,  must  stand  or  fail 
by  that  deed. 

In  this  connection  we  may  properly  notice  that  part  of  his  Honor's  charge, 
which  says : 

**  That  in  the  present  case  where  a  deed  granting  the  right  of  way  through  the 
plaintiff's  land  had  been  made  by  plaintiff,  and  the  defendant  had  located  the  road 
under  the  belief,  that  the  grant  had  been  pursued,  it  was  necessary  for  the  plaintiff 
to  give  the  proper  officers  of  the  company  notice  of  his  considering  himself 
aggrieved  and  requiring  a  proceeding  under  the  provisions  of  the  charter,  to  assess 
the  damages.  That  as  no  such  notice  had  been  given,  the  plaintiff  could  net  in 
law  recover."  •  # 

His  Honor  takes  for  granted  two  facts  on  which  we  would,  if  allowed,  join 
issue : 

1st.  That  the  defendants  located  the  road  under  the  belief  that  the  grant  had 
been  pursued ;  and 

2d.  That  no  notice  was  given  of  the  plaintiff's  feeling  himself  aggrieved.  How- 
ever,  if  the  facts  were  so,  his  Honofs  law  is  certainly  new.  A,  owning  two  ad- 
joining lots  of  land,  sells  and  conveys  one  to  B — B  instead  of  possessing  himself 
of  the  one  which  he  purcYiases,  takes  possession  of  the  other,  still  the  property  of 
A — ^under  the  belief,  if  you  choose,  that  it  is  the  one  he  purchased.  Has  A  no 
right  of  action  against  B,  without  first  giving  him  notice  ot  his  mistake  ? 

B,  as  every  one  who  purchases  property,  takes  possession  at  his  own  peril,  and 
if  his  title  proves  to  be  invalid,  he  is  a  trespasser,  as  against  the  legal  owner. 

When  the  raihoad  company  went  to  locate  their  road  under  the  gmnt  of  the 
right  of  way,  it  was  for  them  to  see  to  it  that  they  pursued  the  grant.  80  soon  as 
they  overstepped  the  grant,  they  became  trespassers  and  are  liable  as  such.  His 
honor  says  it  was  necessary  for  him  to  give  tne  proper  officers  notice.  What  law 
created  that  necessity  ?  We  have  seen  between  man  and  man  there  is  no  such 
necessity.     What  law  places  this  company  upon  a  higher  footing  ? 

The  statute  reauires  no  such  notice.  What  kind  of  notice  should  it  be  ?  In 
Writing  or  verbal.  It  was  in  testimony  that  the  plaintiff  protested  against  the 
change  of  route  and  against  the  location  of  the  depot,  objecting  all  he  knew  bow. 

His  Honor  says  no  such  notice  is  giien. 

We  must  suppose,  then,  it  should  have  been  in  writing :  '*  Notice  to  the  proper 
officers?"  Who  are  the  officers  to  be  notified?  The  engineer, the  president,  or 
'  whom?  Each  of  these  were  informed  of  th^ objection  and  also  the  sub* engineer, 
who  made  the  alteration.  His  Honor  says  the  proper  officers.  Who  are  they  ? 
The  statute  not  specifying  any  such  notice  to  be  given,is  equally  silent, of  course, 
upon  whom  it  must  be  served.  It  is  the  misfortune  of  this  plaintiff  to  have  been 
ignorant  of  any  law  specifying  what  sort  of  notice,  if  any,  need  be  served,  and 
upon  whom  ? 

The  statute,  so  far  from  requiring  the  landholder  to  give  notice  to  the  company 
of  his  requiring  a  proceeding  to  be  had  under  the  charier,  contemplates  this  pro" 
ceediug  to  progress  against  the  wishes  and  consent  of  the  landholder ;, for  it  pro- 
vides for  the  Inferior  Court  to  appoint  two  of  the  appraisers  if  he  declines,  and 
gives  him  the  appointment  of  one  '*  if  he  shall  think  proper." 

This  brinj^st  us  to  our  third  position  with  reference  to  this  charter,  viz  : 

3d.  That  the  proceeding  authorized  under  it,  is  for  the  benefit  of  the  company 
to  obtain  the  fee  simple  of  land  over  which  the  owner  will  not  f^rant  them  the  right 
of  way,  and  that  the  payment  of  a  just  compensation  is  a  condition  precedent  to 
the  title  becoming  vested  in  them;  and  consequently  to  protect  thecnfielveH  tinder 
their  charter,  they  must  aver  and  prove  that  they  have  had  assessed  and  paid  a 
just  compensation — or  at  least  under  the  proviso  to  the  15th  section— that  they 
had  given  ample  security  for  the  payment  of  whatever  damages  might  be  assessed 
against  them. 

This  proviso  settles  beyond  question,  that  the  railroad  company  have  no  right 
to  enter  upon,  much  less  exclusively  possess,  the  land,  until  adequate  eecuritv  ' 
given  to  the  landholder  for  the  damages  which  might' be  assessed. 


\ 
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'*  The  same  shall  in  ail  cases  be  continoed  without  interniplion,  on  adequate 
security  being  given,"  &c.  On  this  branch  of  the  ar^ment,  we  coaM  not  do  better 
than  refer  to  the  long  and  able  investi^tion  and  decisions  of  this  identiod  qaes- 
tion  in  the  Court  for  the  Correction  of  Enors  of  the  State  of  New  York,  in  the 
case  of  Bloodgood  vs.  Tke  Mohawk  and  Hudson  Railroad  Company ,  18  Wend. 
!^,  79.  The  provision  in  their  charter  is  the  same — ^"  and  in  cases  of  disagreement 
of  price"  appraisers  shall  be  appointed,  whose  awaid  shall  vest  the  fee  simple  of 
the  land  in  the  company.  The  court  decide,  '<  When  power  is  given  to  a  railroad 
company  to  enter  upon,  take  possession  of  and  use  the  lands  of  individuals  in  the 
construction  an4  maintenance  oi  their  road,  the  section  granting  the  power  con- 
tains a  proviso  that  the  lands  so  taken  should  be  purchased  by  the  company,  and 
in  case  of  disagreement  as  to  price,  that  the  damages  of  the  owner  should  be  ap- 
praised in  a  particular  manner — that  in  view  of  the  constitutional  prohibition  to 
the  taking  of  private  property  without  making  just  compensation  to  the  owner, 
the  proviso  above  referred  to  mu!<t  be  deemed  a  cotidition  precedent,  and  that  the 
piea  of  the  company  put  in  by  them  to  a  declaration  in  an  action  of  trespass  q.  r. 
Jr.  was  imperfect  in  not  averring  the  us$>essment  and  payment  of  the  damag:es  pre- 
vious to  entry  upon  the  land  and  the  appropriation  of  the  same  to  the  use  of  the 
company." 

Says  the  Chancellor,  page  18,  under  adiOerent  construction:  <*  I  should  hold 
that  the  provision  which  authorizes  the  appropriation  of  the  plaintiff's  property  to 
the  uie  o(  the  corporation,  be/ore  the  damages  had  been  ascertained  and  paid,  was 
unconslittUiotial  and  void" 

Senator  Edwards  says,  p.  26 :  **  If  the  act  does  not  require  it,  (the  assessment 
and  payment  of  the  damages,)  on  taking  possession  of  the  land  and  constnicting 
Xhe  road,  then  I  am  prepared  to  say,  that  in  my  judgment  it  is  in  violation  of  tk/f 
Constitution  and  void,  and  of  course^  could  form  no  justification  for  the  trespass 
alleged.  The  Constitution  declares,  that  private  property  shall  not  be  taken  for 
puhlic^use  without  a  just  compensation.  When  is  the  compensation  to  be  made  ? 
Clearly  upon  the  taking  of  the  property — for  it  declares  it  shall  not  be  taken  with- 
out a  just  compensation.  It  is  to  be  simultaneous  with  the  act  of  taking  the  pro- 
petty,  that  is,  depriving  the  owner  of  the  use  and  benefit  of  it,  and  appropriating  it 
to  the  public  use.  This  appears  to  me  to  be  the  fair  and  rational  construction  of 
this  clause  of  the  Constitution — the  framers  of  it  could  not  have  designed  that  the 
private  property  of  individuals,  which  in  some  instances  might  constitute  their 
whole  means  of  subsistence,  should*be  taken  upon  credit.** 

In  their  wisdom,  the  Legislature  of  Georgia  have  thought  otherwise,  and  Author- 
ized the  taking  of  the  proj)erty  upon  credit ;  but  it  mast  be  adequate  security  given. 
At  least,  then,  before  the  defendants  could  justify  taking  possession  of  plaintiff's 
lands,  they  should  have  averred  and  proved  that  they  had  given  adequate  security 
for  tl)e  payment  of  damages  ass^essed. 

If  the  court,  then,  should  be  of  opinion  that  the  defendants  are  not  debarred  from 
resorting  to  the  extraordinary  powers  granted  in  their  charter,  by  having  accepted 
a  deed  to  the  right  of  way,  and  the  fact  of  there  being  no  disagreement  between  the 
parties  in  the  sense  of  the  statute ;  still,  under  this  view  of  the  case,  the  court  erred 
in  charging  the  jury  that  the  charter  of  the  company  would  bar  the  plaintiff  of  his 
right  ot  action — they  not  having  averred  or  proved  an  as:«essment  of  the  damages, 
or  the  giving  of  adequate  security  for  the  payment  of  the  damages. 

4lh.  The  remedy  painted  out  in  the  statute  for  the  assessment  of  damages  is  at 
the  instance  of  the  corporation  alone,  and  is  not  within  the  reach  of  the  person 
aggrieved.  This  is  evident,  not  only  from  the  fact  that  such  is  the  construction 
judicially  placed  upon  it  by  our  courts,  but  from  the  statute  itself,  which,  while 
it  provides  lor  the  appointment  of  the  appraiser  when  the  individual  refuses, 
makes  no  provision  when  the  company  ref  U2<es.  The  Legislature  could  never  bare 
intended  to  have  left  the  rights  of  parties  at  the  whim  and  caprice  of  a  corpora- 
tion. If  the  party  aggrieved,  then,  has  no  i^medy  within  his  reach  and  at  his  in* 
're,  how  can  the  statutory  remedy  afforded  the  company  bar  the  party's  right  Kt- 
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cominoii  law  ?    He  would  be  placed  io  this  singalar  position  without  a  remedy, 
except  at  the  mercy  of  the  railroad  com  pan  jr. 

His  Honor  seems  to  place  the  construction  upon  the  law,  that  the  refusal  of 
the  company  to  commence  the  proceeding  under  the  statute,  would  give  the  party 
aggrieved  a  right  of  action.  The  statute,  under  his  Honor's  construction,  takes 
away  the  common-law  right  of  action  from  the  plaintiff,  and,  at  the  same  time, 
points  out  no  remedy  for  him.  His  Honor,  however,  would  amend  upon  the 
statute,  and  upon  notice  given  by^the  party  aggrieved,  and  a  refusal  upon  the  part 
of  the  company  to  commence  the  proceeding  pointed  out  in  the  statute,  his  Honor 
would  give  the  party  aggrieved  a  right  of  action.  What  kind  of  action  ?  Does  it 
revive  the  common-law  right — to  sue  in  trespass  ?  Or  must  he  bring  case,  and 
set  off  the  notice  and  refusal  ?  Or  must  he  proceed  to  have  the  charter  forfeited  ? 
Again  :*  Within  what  time  must  the  company  commence  the  proceeding  after 
notice  ?  What  length  of  time — delay — would  give  the  party  aggrieved  a  right 
of  action  ?  The  only  answer  that  can  be  given  to  his  Honor's  position  is,  **  Ila 
lez,  non  acripta  est"  Such  a  latitude  of  construction  given  the  statute,  would 
lead  to  endless  difficulties. 

In  short,  the  statute  providing  this  remedy,  at  the  instance  of  the  corporation, 
and  for  their  benefit,  in  order  to  be  plead  as  a  bar  to  an  action  in  behalf  of  a  party 
aggrieved,  must  show,  not  that  the  charter  gave  them  this  extraordinary  remedy; 
but,  moreover,  that  they  have  taken  the  benefit  of  the  statute,  and  the  dispute  is 
•*  res  adjudicaia** 

5th.  Lastly,  even  if  this  remedy  were  within  the  reach  of  the  party  aggrieved, 
it  is  cumulative  of  the  common  law,  and  he  has  his  option  either  to  proceed  under 
the  statute,  or  to  resort  to  his  common-law  action. — 1  Chit,  Greid  Prac.  26 ; 
1  Comyn  Adion  upon  Statute,  C;  6  Bac.  Ah.  376 ;  5  Con.  165 ;  5  JoAti.  R.  175; 
10  t6.  38»;  13  t6.  322;  Coote  vs.  The  Clarence  Railway  Co.  4  Eng.  Cond. 
Chancery  Reports,  378. 

To  recapitulate,  as  to  the  construction  of  the  statute : — 

1st.  The  statute,  pointing  out  a  mode  to  obtain  the  fee  simple  of  the  land  to  the 
company,  in  the  event  of  a  disagreement  betveen  the  parties,  does  not  apply  to  a 
case  where  4be  parties  agree,  and  a  deed  is  made  and  accepted  to  the  right 
of  way. 

2d.  The  company  having  accepted  the  deed  to  the  right  of  way,  cannot  abandon 
the  deed,  and  resort  to  the  mode  specified  in  the  charter  for  obtaining  the/ee 
simple. 

^  3d.  That  if  the  company  abandon  the  deed,  and  resort  to  their  charter,  before 
they  can  justify  a  trespass  under  their  charter,  they  must  aver  and  prove  that  the 
damages  have  been  admitted  and  paid  under  the  statute — in  other  words,  the 
assessment  and  payment  of  a  just  compensation,  is  a  condition  precedent  to  their 
right  of  entry;  or,  at  least,  under  the  proviso  of  the  statute,  the  giving  of  adequate 
security  is  a  condition  precedent  to  the  right  of  entry. — 18  Wend  9. 

4th.  The  remedy  under  the  statute,  being  at  the  instance  of  the  corporation 
alone,  does  not  debar  the  party  aggrieved  from  his  common-taw  right  of  action,  so 
long  as  the  company  fail  or  neglect  to  take  advantage  of  the  statutory  provision. 

5th.  Consequently,  in  order  to  8U!*tain  his  action  at  common  law,  it  is  not 
necessary  for  him  to  prove  any  notice  to  the  company,  requiring  them  to  proceed 
to  have  the  dama^^es  assessed  under  the  statute. 

A  stockholder  is  an  incompetent  juror  where  the  company  is  a  party,  and  it  is  a 
principal  challenge. — 3  Bac.  Abr.  756;  2  Comyn  Dig.  204;  2  Jolm.  R.  194, 
{Wood  vs.  Stoddard ;)  19  John.  R.  115 ;  2  Caines,  133. 

Where  a  deed  authorizes  the  grantee  to  make  a  slight  variation,  not  materially 
altering  the  route  designated,  it  is  competent  to  give  in  teHiimony  as  to  the  va!ue 
of  the  land  occupied  by  the  route  designated  in  the  deed,  and  the  land  to  which 
the  route  has  beeu  changed  ;  also  testimony  as  to  the  damac:e  done  the  grantor  by 
tl)e  saving  to  the  grantee,  for  the  purpose  of  showing  the  materialjly  of  the  varia- 
tion, which  was  a  queation  for  the  jury  to  decide. — Osbom  vs.  Wise,  7  Car,  a*^' 
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Pay.  761 ;  TowU  vs.  Bigelow,  10  Ma39.  379  ;  3  Philip's  £v,  {CovoerCa  note)  1402 ; 
4  Dana,  336. 

An  eng;ineer  is  entitled  to  give  his  opinion  to  the  jury  upon  matters  coming 
strictly  'within  bis  profession.  The  materiality  of  a  change  in  the  route  is  one  of 
those  matters. — 1  Greenleaf,  489-90. 

Junius  Hillyer,  for  the  defendant  in  error, 

Insisted  that  there  was  no  error  in  the  court  below,  on  any  of  the  grounds 
assigned  by  the  plaintiff,  and  that,  by  the  charter  of  the  company,  they  have  a 
right  to  build  a  railroad  from  Augusta  to  Athens.  The  road  is  a  public  highway, 
and  the  State  has  the  right  to  seize  the  land  of  the  citizen  for  the  purpose  of 
locating  the  road;  and  it  is  not  material  whether  the  State  builds  the  ro)u),or 
whether  it  authorizes  an  incorporation  to  build  it;  and  that  plaintiff  cannot 
recover  in  ejectment  His  only  remedy  is  a  suit  at  law,  or  under  the  charter  for 
damages — and  relied  on  the  following  authorities : — i  Wend,  667 ;  Prince  Dig. 
304,311,331,35a. 

By  the  Court — Warniui,  Judge. 

This  was  an  action  of  trespass  in  ejectment,  brought  by  the  plaintiff 
against  the  defendants,  to  recover  the  possession  of  lot  of  land  number 
twenty-six,  (26,)  in  a  survey  made  by  E.  L.  Thomas  on  the  east  side  of 
the  North  Oconee  river,  in  the  county  of  Clark.  Xo  ibis  action  the  defend- 
ants plead  not  guilty,  and  also  relied  on  the  charter  granted  by  the 
Legislature  to  the  company. 

It  appears  from  the  record,  the  plaintiff,  in  the  year  1838,  executed 
two  deeds  to  the  defendants,  by  one  of  which  he  granted  the  right 
of  way  over  his  land  for  the  location  of  the  railroad,  the  same  to  be 
located  on  a  route  which  had  previously  been  surveyed,  particularly  de- 
signated and  staked  by  the  company,  ^^  koown  and  distinguished  as  the 
most  southern  or  western  route,  entering  said  Garr's  land  on  the  line  be- 
tween him  and  Robert  Morris'  field,  and  terminating  the  said  roftd,  on 
said  Carr's  land,  at  or  near  the  fence  on  or  near  the  top  of  the  hill,  just 
above  the  Factory  Company's  land,  with  the  liberty  to  make  such  sHgki 
aiteralians  in  the  route  now  surveyed  so  as  not  TMUeiialiy  to  change  the 
location  of  the  route  as  already  designated,  &c."  The  other  deed  con- 
veys to  the  company,  lots  number  13,  14,  15,  16  and  28.  The  first 
deed,  it  will  be  remembered,  does  not  convey  to  the  defendants  a  gentral 
right  of  way  over  the  plaintiff's  land,  on  which  to  build  the  road,  but  is 
confined  to  a  certain  tpecified  route,  then  surveyed  and  located,  witk 
liberty  to  the  company  to  make  such  sKghi  alterations  in  the  route  as  not 
materially  to  change  the  location  of  the  sam^. 

The  first  question  made  on  the  trial  was,  whether  the  deeds  of 
the  plaintiff  covered  the  premises  in  dispute ;  the  plaintiff  contend- 
insr  the  road  was  not  built  on  the  land  granted  by  the  deeds,  and 
offered  to  show,  the  land  over  which  the  road  now  niiis  was  much 
more  valuable  than  that  over  which  the  route  was  first  located/ 
'  and  which  never  could  have  been  intended,  by'  the  contracting  parties, 
to  have  been  included  under  the  terms,  *^  slight  alteraiionsy  so  or 
not  materially  to  change  the  location  of  the  route  tu  already  designated,^* 

The  court  below  decided,  that  testimony  to  prove  the  value  of  the  land 

traversed  by  the  respective  routes,  was  not  admissible,  "on  the  ground, 

the  word  materially,  in  the  deed  of  Carr,  had  no  reference  particulariy  to 

"^lue  of  the  land,  but  was  used  with  reference  to  distance  or  locttm^ 


GAINESVILLE,  SEPTEMBER  TERM.  1846.  631 

Doe  ex  dem.  Carr  v*.  The  Georgia  Baiiroad  and  Banking  Company. 

and  it  was  immaterial  whether  the  land  on  which  the  road  was  located, 
'was  more  or  less  valuable."  The  words  employed  by  the  contracting 
parties  are  to  be  taken  in  their  common  acceptation,  and  we  are  to  under- 
stand them  in  that  sense.  The  specified  route  was  not  to  be  alt^re^d  or 
changed,  so  as  maierially  to  affect  the  rights  of  Carr,  or  his  interests  in  the 
property  over  which  it  was  located.  Whether  the  present  location  of  the 
road  was  such  a  slight  and  immaterial  variation  from  the  route  originally 
surveyed,  as  was  contemplated  by  the  parties,  was  the  question  for  the 
jury  to  decide  from  the  evidence  ;  and  we  are  of  the  opinion,  it  ^as  com- 
petent for  the  plaintiff  to  have  shown,  upon  the  trial,  the  relative  value  of 
the  land  traversed  by  the  two  routes,  the  nature  and  condition  of  the  same. 

Although  the  words  used  in  the  deed  may  have  had  reference  to 
distance  or  location,  yet  a  change  of  location  might  become  very  material, 
with  reference  to  the  interests  to  be  affected  by  such  change.  If  the 
altered  route  was  to  destroy  a  valuable  building-lot,  or  a  valuable  spring, 
incident  thereto,  which  was  not  done  by  the  original  route,  the  value  of 
the  ground  traversed  by  the  respective  routes,  would,  in,  our  judgment, 
be  a  proper  subject  of  inquiry,  for  the  purpose  of  ascertaining  the  ma- 
teriahiy  of  the  alteration  of  the  route  by  the  company,  with  reference  to 
the  interests  of  the  plaintiff.  Does  the  altered  route  materially  aSect  or 
prejudice  the  rights  or  interests  of  the  plaintiff.^  To  enable  the  jury  to  de- 
termine this  question  correctly,  evidence  may  be  given  as  to  the  value  of 
the  rights  and  interests  of  the  plaintiff,  affected  by  the  location  of  the  road 
on  the  altered  route,'  as  well  as  to  the  nature  ^^d  extent  thereof,  and  also 
the  value  and  extent  of  the  rights  and  intero^ts  of  the  plaintiff,  which  would 
have  been  affected  by  the  location  of  th«  road  on  the  original  route  surveyed 
and  staked  by  the  company.  The««ituation,  value,  and  relative  position  of 
the  property  traversed  by  the  «wo  routes,  would,  in  our  judgment,  go 
very  far  to  illustrate  and  exi^Iain  what  the  contracting  parties  intended,  in 
reference  to  the  subject  flatter  of  the  contract,  by  the  use  of  the  words, 
^^  with  liberty  to  mak^  such  slight  alterations  in  the  route,  as  now  sur- 
veyed, so  as  not  materially  to  change  the  location  of  the  route,  as  already 
designated."  Suppose  the  tier  of  lots,  over  which  the  original  route  was 
located,  wer«  of  the  average  value  of  one  hundred  dollars  each,  and  the 
tier  of  \o*3  over  which  the  road  is  now  located,  are  of  the  average  value 
of  five  Jiundred  dollars  each,  would  not  the  increased  value  of  the  pro- 
perty taken  for  the  location  of  the  road,  be  evidence  of  the  viaieriaRty  of 
the  alteration  of  the  route,  so  far  as  the  rights  of  the  plaintiff  are  con- 
cerned ?  Would  the  authority  contained  in  the  deed,  "  to  make  such 
slight  alterations  in  the  route  as  not  materially  to  change  the  location," 
justify  the  company  in  abandoning  the  route  over  the  tier  of  lots  worth 
one  hundred  dollars,  and  locating  their  road  over  the  tier  of  lots  worth  five 
hundred  dollars  ?  We  think  not ;  and  that  the  value  of  the  land  tra- 
versed by  the  two  routes  was  admissible,  for  the  purpose  of  showing  the 
materiality  of  the  alteration  of  the  same,  and  ought  to  have  been  admitted 
by  the  court  below,  on  the  trial  of  the  cause. 

The  next  ground  of  error  assigned  is,  to  the  charge  of  the  court  to  the 
jury.  The  court  below  charged  the  jury,  "  that  the  defendants,  by  their 
acts  of  incorporation, and  those  amendatory  thereof,  were  authorized  to 
constlruct  a  road  from  Augusta  to  Athens ;  provision  was  made  in  the  char- 
ter for  settling  disputes  between  the  company  and  owners  of  lands  throv 
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which  the  road  might  pass.  In  that  provisioD,  it  was  not  declared  who 
should  nnake  the  first  application  to  the  Inferior  Court,  to  appoint  commis- 
sioners to  assess  the  damages  ;  that  in  the  present  case,  when  a  deed  grant- 
ing therightof  way  through  the  plaintiff's  land,  bad  been  iitade  by  plaintiff, 
and  the  defendants  had  located  their  road,  under  the  heUtf  that  the  grant 
had  been.pursued,  it  was  necessary  for  the  plaintiff  togive  the  proper  officers 
of  the  company  notice  of  his  considering  himself  aggrieved,  and  requiring  a 
proceeding,  under  the  provisions  of  the  charter,  to  assess  the  damage ; 
that  as  no  mtch  notice  had  been  ^oen^  the  plaintiff  could  not  in  law  reeocer.^^ 

By  th^amendatory  act  of  26th  December,  1836,  (I'rifice^s  Dig,  358,) 
it  is  declared, ''  that  in  all  cases  in  which  disagreement  may  exist,  or  may 
hereafter  arise  between  individuals,  or  incorporations  and  the  Georgia 
Railroad  and  Banking  Company  as  to  the  right  of  way  or  damages  to 
property,  the  disagreement  shall  be  settled  as  prescribed  in  the  fifteenth 
section  of "  an  act  to  amend  an  act,  incorporating  the  Central  Railroad 
and  Canal  .Company  of  Georgia."  By  the  fifteenth  section  of  the  Central 
Railroad  and  Canal  Company  it  is  declared :  ^^  When  any  person  shall  feel 
himself  aggrieved  or  injured  by  the  said  railroad  being  cut,  or  carried 
through  his  land,  or  by  the  use  of  lumber  or  other  materials  from  any  lands 
in  the  neighborhood  of  said  road,  or  by  any  oiher  works  of  the  company  ; 
or  when  the  said  company  cannot  agree  with  any  per&on  through  or  on 
whose  land  the  said  railway  or  appendages  shall  be  conducted,  or  from 
whose  land,  timber,  or  other  materials  shall  be  taken  for  the  use  of  the 
said  road,  as  to  the  damai^gs  sustained,  the  amount  of  such  damage,  or 
injury,  shall  be  ascertained  an*  determined  by  the  written  award  of  three 
sworn  appraisers,  all  of  whom  sWl  be  disinterested  freeholders  of  the. 
county  where  the  land  in  di.^pute  lies,  to  be  ehosen,  one  by  the  company,' 
one  by  such  owner,  if  he  shall  think  prop%r,  and  one  by  the  Inferior  Court 
of  the  county  where  such  land  lies,  or  by  mjv  three  of  the  justices  of 
such  court,  in  vacation;  but  if  such  owner  shaU  4fclioe  to  appoint  an  ap- 
praiser, then  two  to  be  appointed  by  the  Inferior  C^»urt,  or  three  justices 
thereof  in  vacation  as  aforesaid,  one  by  said  company,  t^  award  of  whom, 
in  writing,  shall  operate  as  a  judgment  for  the  antount  as  against  the  com- 
pany, and  shall  be  enforced  by  an  execution  from  the  Infi  rio^  Court,  with 
the  right  of  appeal  to  either  party,  to  be  tri<  d  by  a  spt^cial  juty,  at  the 
next  term  thereafter  of  the  Superior  Court  of  said  county,  and  tWf  deci- 
sion shall  vest  in  the  company  the  fee^iniple  of  the  land  in  question,  and 
in  the  other  party  a  judgment  for  its  value  thus  ascertained,  which  Di^y 
be  epforced  by  the  ordinary  proofs  of  said  court,  &.c.  Provided,  that  no 
difference,  or  disagreement  between  the  coni}.any  and  any  landhulcier^ 
shall  operate  by  injunction  or  otherwise,  to  .^usperid  the  prognss  of 
said  work,  but  the  same  shall  in  all  cases  be  continued  w  ithuut  inter- 
ruption, an  adequate  security  bting  given  by  said  tcvijwny  to  the  latid- 
hoUkr  to  pay  stick  damages  as  shall  be  assessed ^  in  wanh^ro/oresaid.  And 
provided  also,  it  do  not  interfere  with  the  hoube,  mill,  or  other  Luiking  or 
yard  enclosure  of  individuals.  Provide  d,/r«  days^  notice  shall  be  given 
to  the  owner  of  such  land  of  the  time  and  place  if  trial,^^ — Princess  Dig,  331. 

Whether  a   judgment    against  the  company   lor     the    damages, ay* 

sessed,  to  be   enforced  by  the  ordinary  {rociss  of  the  court,   or  ade- 

te  security  bt  ing  given  by  the  coni|:any  to  the  lacdLolder  to  pay 

naages,  is  such  a  jjust  compensation  *'  for  the  public  Lte  Qipnsut^ 
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property^^'*  as  is  contemplated  by  the  Constitution,  was  not  discussed 
on  the  argument,  and  we  do  not  desire  to  be  considered  as  expressing 
any  opinion  on  that  question.  Whether  the  deeds  of  the  plaintiff  to  the 
defendants  covered  the  premises  in  dispute,  was  a  question  of  fact  for  the 
jury ;  and  the  charge  of  the  court  on  that  branch  of  the  case  is  not  ex- 
cepted to.  If,  however,  the  deeds  did  i^ot  cover  the  premises  in  dispute, 
then,  no  legal  protection  was  afforded  the  defendants  by  them  against  the 
plaintiff's  right  to  recover.  The  title  of  the  defendants  under  their  deeds, 
and  their  title  under  their  charter,  present  two  separate  and  distinct 
sources  of  title.  The  de^ds  of  the  plaintiff  either  protect  the  defendants 
in  the  possession  of  the  premises,  or  they  do  not :  if  they  do,  there  i^  an 
end  of  the  controversy  ;  but  if  they  do  not,  then  the  defendants  are  thrown 
upon  their  charter  for  their  title,  and  the  question  is,  have  they  shown 
such  a  title  by  their  plea,  and  the  evidence  under  it,  as  will  protect  them 
in  law,  against  the  plaintiff's  right  to  recover  ?  The  action  of  trespass  igi 
e^tment  has  been  instituted  for  the  sole  purpose  of  trying  the  title  \o  ^ 
inlands  or  tenements. — 3  BL  Cpm.  203.  In  an  act?6n  of  ejectment,  the 
legal  title  must  prevail.  An  equitable  title  or  interest  cannot  be  set  upas 
a  defence,  against  the  legal  ^itle. — Doe  ex  dem.  Da  Conta^  vs.  Whar- 
ton^ 8  Term,  Rep,  2 ;  Jadksron  vs.  Pierce^  2  John.  Rep.  221 ;  Jackson  vs. 
Van  Slyck^  SJohn  Rep.  487 ;  Sinclair  vs.  Jachsoiij  8  Cowen^s  Rep.  643  j.  ' 
Jackson  vs.  DeyOy  3  John.  Rep.  417. 
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n\^  The  defendants  plead  the  general  issue  of  not  guilty,  and  further  a1- 
^^ege,  if  they  ever  did  enter;  and  commit  the  trespasses  complained  of,  they 
had  a  right  io  do  so,  under  the  statutes  of  this  State,  giving  the  defendants 
a  right  to  construct  a  railroad  from  the  city  of  Augusta  to  Athens  in 
Clark  county,  and  for  that  purpose  had  a  right  to  pass  through  the  lands 
of  the  plaintiff  and  others,  and  giving  to  plaintiff  and  others  a  specific 
mode  of  redress,  and  remedy  for  any  acts  or  use  of  such  land  so  taken 
for  said  road  ;  and  that  if  any  trespasses  were  made,  the  same  were  in  the. 
cofis/rMc/t«?i  and  \ae  of  a  road^  made  under  such  statute  ;  all  this,  the 
defendants  are  ready  to  verify,  &c. 

By  the  5th  article  of  the  amended  Constitution  of  the  United  States,  it  is 
declared,  ^^  private  property  shall  not  be  taken  for  public  tMe,  without  just 
compensation.^^  The  power  of  taking  private  property  for  public  use,  can 
only  be  justified  by  the  law  of  necessity,  and  before  the  plaintiff  can  be  de- 
prived of  his  land  for  such  a  purpose  under  the  charter  of  the  company,  it 
is  incumbent  on  them  to  show  everything  has  been  done  which  the  Con- 
.  stitution  and  the  charter  require  to  be  done.  ^*  In  the  construction  of 
statutes,  made  in  favor  of  corporations  or  particular  persons,  and  in  dero- 
gation of  common  right,  care  should  be  taken  not  to  extend  them  beyond 
their  express  words  or  their  clear  import. —  Sprague  vs.  Birdsallj  2  Cotp. 
Rep.  420 ;  Melody  vs.  Reab,  4  Mass^  Rep.  473. 

Ttie  defendants  claim  the  right,  under  their  charter,  to  take  the  pri- 
vate property  of  the  plaintiff,  and  appropriate  it  for  the  use  of  their 
road :  indeed,  their  plea  admits  they  have  so  taken  it,  but  does  not 
show  they  have  made,  or  offered  to  make  him  any  "just  compensation" 
therefor,  by  giving  him  adequate  security  for  thedamagesy  as  provided  in 
the  charter,  or  in  any  other  manner  whatever.  If  the  charter  had  con  • 
t&ined  no  provision  for  making  compensation  to  the  plaintiff  fo»' 
land,  it  would  be  in  direct  conflict  with  the  Constitution,  and  vr' 

To  enable  the  defendants  to  protect  themselves  under  th'eir 
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they  should  have  at  least  plead,  and  proved  at  the  trial,  they  had  given 
adequate  security  to  the  plaintiff,  to  pay  such  damages  as  should. be 
assessed  against  then^  for  taking  and  appropriating  his  land  to  the  use 
and  construction  of  their  road. 

Whether  the  right  of  action  against  the  Georgia  Raihroad  and  Bioikiiig 
Company  would  give  to  the  plaintiff  a  "jw/  compensation^'*  for  his  pro- 
perty, we  cannot  judicially  know ;  but  such  a  right  of  action  against  the 
Monroe  Railroad  and  Banking  Company,  and  some  other  railroad  com- 
panies in  this  State,  we  have  reasons  to  believe,  would  faU  very  far 
short  of  being  that  ^^just  compensation^^  contemplated  by  the  Constitu- 
tion. We  must  settle  the  principle,  as  applicable  to  all  chartered  oom- 
panics  authorized  to  take  private  property  for  public  use,  without  regard 
to  their  solvency  or  insolvency ;  and  hold  them  down  to  a  strict  com- 
pliance with  the  provisions  of  liieir  constitutional  charters  in  that  regard. 

Admitting  the  charter  of  the  company  as  plead,  to  have  been  sufficient 
to  have  authorised  the  defendants  to  have  entered  upon  the  plaintiff's 
land  for  the  purpose  of  surveying  and  locating  the  road  ;  yet,  we  are  of 
the  opinion,  the  plea  is  not  sufficient  to  authorize  them  to  appropriate 
the  same  for  the  permanent  vse  and  construction  of  the  road,  and  vest 
the  title  thereto  in  the  company,  without  showing  that  they  had  given  to 
the  plaintiff  adequate  security ,  to  pay  such  damages  as  should  be  assessed 
in  the  manner  pointed  out  thereby. 

This  is  the  only  provision  in  the  charter,  which,  in  our  judgment, 
gives  life  and  vitality  to  it ;  without  it,  there*  is  no  ^^  adequate  security'*'* 
to  compensate  the  landholder  for  his  private  property,  taken  for  Uie 
use  of  the  public,  unless,  ^ndeed,  a  ri^ht  q/"  action  against  the  company 
shall  be  considered  such  a  ^'  just  compensation"  as  is  contemplated  by 
the  Constitution. 

In  the  case  of  Bloodgood  vs.  TheMoluutk  and  Hudson  Raibroad  Com-- 
pany^  ( 18  Wend,  Rep.  9,)  the  identical  question  which  we  have  been  eon- 
sidering,  was  thoroughly  discussed  and  decided ;  and  in  our  judgment^ 
decided  in  accordance  with  the  meaning  and  spirit  of  the  fundamental 
law  of  the  land.  The  courts  of  justice  cannot  well  be  too  vigilant  in 
guarding  the  rights  of  the  citizen,  against  the  eager,  and  oftentimes  im- 
prudent, hasty  hand  of  legislation.  While  we  feel  bound  to  protect  all 
the  vested  rights  which  have  been  legitimately  acquired  by  all  chartered 
companies,  in  the  most  sacred  manner,  yet  we  feel  bound  to  guard.^ 
with  great  care  and  vigilance,  the  rights  of  the  citizen  against  all  unau- 
thorized encroachments  on  their  part,  by  confining  them  strictly  witbin 
the  limits  of  their  rQspeotive*  charters. 

The  naked  charter  of  the  company,  as  set  forth  in  the  defendants* 
plea,  without  an  averment  of  a  compliance,  on  their  part,  with  that  pro- 
vision which  requires  them  to  give  adequcAe  iecuriiy  to  the  landholder, 
who  is  the  plaintiff  in  the  action  of  ejectment,  does  not  justify  them  in 
seizing,' and  appropriating  to  their  exclusive  «»e,  his  private  property. 
Admitting  the  giving  the  adequate  security  by  the  company,  to  pay  the 
damages  which  may  be  assessed,  is  such  a  ^^just  compensation^*  as  re- 
quired by  ^e  Constitution,  which  would  authorize  the  company  to  taka 
^^e  private  property  of  the  plaintiff  for  the  public  use  ;  yet  it  is  elesr, 
'^'8  case,  such  just  compensation  has  not  been  made.  Until  that  ia 
it  will  hardly  be  contended  that  the  title  of  the  plaintiff  has  Mv 
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legallif  divested^  and  the  same  vested  in  the  defendants.  To  vest  the 
title  in  the  defendants  to  the  premises  in  dispute,  or  to  authorize  them, 
to  appropriate  the  same  to  their  exclusive  use^  under  their  charter,  it  is 
incnmbent  on  them  to  show  they  have  made  the  plaintiff  ^^just  compen- 
satian^^  therefcr,  which  in  onr  judgment,  does  not  appear  from  the  record 
in  this  case. 

The  couit  below  charged  the  jury,  that  it  was  necessary  for  the  plaintiff 
to  recover  in  law ;  that  ne  should  have  given  the  proper  officers  of  the 
company  notice  of  his  considering  lumself  aggrieved,  and  required  a 
proceeding,  nnder  the  provisions  of  the  charter,  to  assess  the  damages. 
That  as  no  s^ch  notice  had  .beBn  given,  the  plaintiff  could  not  recover. 
The  right  of  the  plaintiff  to  recover  in  this  action,  it  will  be  perceived, 
was  placed  on  the  ground  of  notice  by  the  plaintiff  to  the  defendants, 
ftat  he  considered  himself  aggrieved  by  the  company  appropriating  his 
private  property  for  the  use  of  their  road.  The  reason  given  for  re- 
quiring the  notice  is,  that  the  defendants  had  a  deed  granting  the  right 
of  way  through  the  plaintiff's  land,  and  had  located  the  road  nnder  the 
belief  ihe  grant  in  the  deed  had  been  pursued.  What  may  have  been 
the  belief  of  the  defendants  upon  this  subject,  when  locating  their  road, 
it  is  somewhi^t  difficult  for  human  tribunals  to  decide. 

The  right  tf  way  granted  by  the  deed,  as  we  hove  already  seen,  was 
for  a  certain  specified  roti/e,  surveyed  and- staked,  with  the  liberty  to 
make  sUgki  and  ifmnaierial  alterations, 

■  J.  M.  Hunt  testifies  the  road  was  located  with  «  variation  at  the 
point  of  termination,  some  70  or  80  yards  from  the  place  where 
the  stakes  were  ^rst  placed ;  that  neither  tlie  road  nor  depot  touch 
either  of  the  lets  deeded  by  Carr  to  the  company.  If  the  road 
bad  mn  as  firdt  staked,  it  would  not  toucli  either  lots  number  24, 
£5,  26,  or  27,  nor  would  fifty  feet  on  either  side,  f^fty  feet  on  either 
«ide  of  the  road  now  located,  takes  a  belt  tlirough  26,  27,  and  a  por- 
tion of  25  and  24.  According  to  the  pldt  famished  iis  by  the  defend- 
ant's counsel,  it  appears  the  first  route  fftaked,  and  which  was  convey- 
ed by  the  plaintiff  to  the  company,  runs  on  the  north  side  of  the  middle 
•of  one  tier  of  lots,  and  the  road,  as  located,  runs  through  another  tier  of 
lots,  and  nearly  through  the  centre  of  lots  26  and  27. 

Pearson  B.  Monk  testifies  he  was  engaged  in  locating  the  road,  and 
that  the  plinntiff  objected,  at  the  time,  to  the  alteration  of  the  route. 

WilUs  Cooper  testifieslie  cKd,  as  the  s^ent  of  the  plaintiff,  who  was  absent 
from  the  State,  protest,  at  the  time  of  tihe  location  and  bnilding  the 
depot,  against  tho  company  making  the  alteration  they  did. 

But  admit  the  defendants  did  believe  they  had  located  their  road  on 
the  land  conveyed  by  the  deed  of  the  plaintiff,  wben,  in  point  af  fact,  it 
was  not  so  located  ^  would  their  mistake  in  any  way  affect  tSie  plaintiff's  title 
iko  the  land  not  conveyed,  or  would  their  ndstake  vest  the  title  in  themselves? 

Individuals  frequently  purchase  land,  pay  their  money  for  it,  and  go 
5nto  possession  nnder  a  w^arranty  deed,  with  l^e  most  perfect  belief  they 
have  a  good  titfle  thereto,  and  yet  are  ousted  by  one  having  a  paramount 
title  to  the  premises.  He  who  has  the  paramount  title,  would  hardly 
think  it  necessary,  we  suppose,  to  notify  the  purchaser  in  possession, 
who  purchased  under  the  belief  he  had  a  good  title,  as  a  condition;  pre^'^- 
dent  to  his  nght  in  law  to  maintain  ejectment  for  the  premises  in  dir 
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Such  notice  might  be  considered  neighborly  and  equitable,  perhapS|  bat 
would  not  affect  the  legal  liik  of  the  respectiTe  parties. 

In  the  action  of  ejectment,  as  we  have  already  seen,  the  plaintiff 
must  recover,  and  the  defendants  defend,  upon  the  strength  of  the  legmi 
title.     The  defendants  do  not  claim  as  the  ienamU  of  the  plaintiff. 

In  Jackson  vs.  DeyOj  3  John.  Rep.  417,  already  cited,  it  was  exf^easly 
decided,  a  person  in  possession  of  land,  who  clatma  to  hold  it  in  fee,  Is 
not  entitled  to  notice  previous  to  bringing  an  action  of  ejectment ;  although 
the  defendant  in  that  case,  held  under  an  equitable  title,  the  court  say :  *"*•  It 
never  has  been  decided,  that  a  notice  to  quit  was  necessary,  unless  where 
the  relation  of  landlord  and  tenant  existed.   'We  might  as  well  require  a 
previous  notice  to  quit,  in  every  case."     As  we  have  already  stated,  the 
deeds  of  the  plaintiff  to  the  defendants,  either  cover  the  premises  in  dis- 
pute or  they  do  not ;  if  the  deeds  do  not  cover  the  premisee  in  dinute^  then 
the  defendant^  s.tand  as  if  no  deeds  had  ever  been  made,  so  su*  as  any 
legal    title    conveyed    thereby    is   concerned,  and    they   are    thrown 
upon  their  charter  for  a  title,  to  defend  themselves  against  the  plaintiff's 
action.  ^  We  have  no  doubt,  tbe  defendants  were  at  liberty,  notwithstand- 
ing the  grant  of  the  special  fight  of  way  by  tbe  plaintiff  to  them,  to  aban- 
don the  route  granted,  and  locate  their  roiad  on  a  different  route  through 
the  plaintiff's  land,  provided  their  charter  is  constitutional,  and  they  have 
complied  with  its  provisions  in  that  respect.     It  is  true,  the  charter  does 
not  declare  which  party  shall  make  application  for  the  appointment  of 
commissioners  to  assess  tbe  damages  which  the  landholder  may  sustain, 
by  the  taking  of  his  private  property  for  the  use  of  the  company,  nor  is 
it  necessary  for  us  now  to  decide  that  question  :  burt  when  we  take  into 
consideration,  that  the  company  is  the  moving  party,  and  the  citiasen  in 
the  peaceable  and  quiet  ei^yment  of  his  property,  guarantied  to  him  by 
the  constitution  and  laws  of  his  country,  of  which  he  cannot  be  deprived, 
but  for  the  use  of  the  public ;  and  the  proviso  in  tbe  charter,  requiring  Jive 
days'*  notice  shall  be  given  to  the  owner  of  the  land,  of  the  tine  and  place 
of  trial,  when  the  assessment  of  damages  is  to  be  made ;  added  to  the 
fact,  he  is  entitled  to  select  one  appraiser,  if  he  shall  think  proper,  and 
the  mode  of  proceeding  pointed  out,  if  he  declines  to  appoint  an  appraiser ; 
we  should  hesitate  before  deciding,  it  was  not  both  the  moral  and  legal 
duty  of  the  company  to  make  tbe  application,  before  an  exclusive  appro- 
priation of  his  private  property  to  the  use   of   the  road — ^the  more 
especially  when  their  agents  were  notified  of  his  dissatisfaction  at  the 
time  of  its  location. 

Conceding,  however,  the  plaintiff  in  this  action  had  a  remedy 
under  the  charter  for  the  damages  sustained,  in  consequence  of 
taking  his  private  property  for  the  use  of  the  road,  did  this  atfrmative 
remedy  take  away  or  destroy  his  common-law  right  of  action  ?  We  think 
not ;  for  the  charter  providing  for  the  assessment  o^  damages  for  depriving 
the  plaintiff  of  his  property,  gave  him  no  new  right ;  he  was  entitled  to 
damages  by  the  common  law,  before  the  enactment  of  the  statute ;  and  there 
are  no  negative  words  in  the  statute,  expressed  or  implied,  from  which 
we  can  arrive  at  the  conclusion,  it  was  the  intention  of  the  Legislature  to 
deprive  the  plaintiff  of  his  commoU'-law  remedy.  The  remedy  given  by 
the  statute  was  merely  cumukuive :  ^^f  a  statute  gives  a  remedy  in  the 
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a&mative,  (without  a  negative  expressed  or  implied,)  for  a  matter  which 
was  actionable  by  the  common  law,  the  party  may  sue  at  thiB  common 
law  as  well  as  upon  the  statute,  for  this  does  not  take  away  the  common 
law,"— 1  Comyn^s  Dig.  447,  Utter  C\  1  ChittyU  Pleading^  144 ;  Rex  vs. 
iSo^ifMon,  2  jBurrow's  jR^.  803 ;  1  Saunders  Rep.  136,  note  4;  Crittenden 
vs.  Wilson^  5  Cowen^s  Kep.  165 ;  Sddmore  vs.  Smithy  13  John.  hep.  322 ; 
Farmer'*a  Turnpike  vs.  Coventry ^  10  John.  Rep.  marginal  page  389;  At- 
my  vs.  Harris^  5  John.  Rep.  175. 

Such  we  believe  to  have  been  the  common  law,  at  the  time  of  the 
enactment  of  our  adopting  statute  in  1784,  and  the  giving  of  no/ice  to  the 
defendants  by  the  plaintiff,  that  he  considered  himself  aggrieved  by  their 
exclusive  appropriation  of  his  private  property  for  the  use  of  the  road,  was 
not  necessary  to  enable  him  to  maintain  his  common-law  remedy  of  trespass 
in  ejectment,  for  the  premises  thus  exclusively  appropriated  without  his 
consent.  The  statute  under  which  the  defendants  claim,  being  in  deroga- 
tion of  a  common-law  right,  must  be  strictly  construed. 

We  are,  therefore,  of  the  opinion,  the  court  below  erred  in  its  charge 
to  the  jury :  ''  that  as  no  sueh  notice  had  been  given,  the  plaintiff  could 
not  in  law  recover ;"  inasmuch  as  th^  plaintiff's  common-law  right  of 
action  of  trespass  in  ejectment,  did  not  depend  on  such  notice  being  given, 
and  ought  not  to  have  been  controlled  thereby.  Considering  the  title  of  the 
defendants,  independent  of  the  deeds  of  conve3*ance,  and  as  depending  on 
their  charter  alone,  our  conclusion  is,  that  the  charter  which  provided  for 
the  assessment  of  damages  for  lands  taken  for  the  use  of  the  road,  did  not 
take  away  the  common-law  remedy  of  the  plaintiff,  to  maintain  his  action 
of  trespass  in  ejectment  for  the  seizure  and  appropriation  of  his  private 
property,  for  the  exclusive  use  of  the  road,  and  notice  to  the  defendants 
that  he  was  aggrieved  thereby  was  not  necessary  to  enable  him  to  main- 
tain such  action.  To  have  authorized  the  defendants  to  have  acquired 
the  fee-simple  title  to  the  premises  in  dispute,  or  in  depriving  the  plain- 
tiff thereof,  and  appropriating  the  same  for  the  exclusive  use  of  the  road, 
under  their  charter,  it  was  incumbent  on  them,  not  only  to  have  shown 
by  their  plea,  but  to  have  proved  on  the  trials  that  they  had  complied 
with  that  provision  in  their  charter  which  requires  adequate  security  to  be 
given  by  them  to  the  plaintiff,  who  is  the  landholder,  to  pay  such 
damages  as  might  be  assessed,  in  the  manner  pointed  out  thereby.  With- 
out such  compliance  on  their  pdrt,  they  had  no  right  under  the  Constitu- 
tion to  take  the  private  property  of  the  plaintiff  for  the  use  of  the  pubHc  ; 
for  that  is  the  only  ^^just  compensatioti  '^  provided  for  the  landholder 
whose  property  is  taken,  except,  perhaps,  a  right  of  actiott  and  judgment 
against  the  company  alone. 

Let  the  judgment  of  the  court  below  be  reversed,  and  a  new  trial 
granted. 


540  SUPREME  COURT  OF  GEORGIA, 

Doe  ex  dcin.  Cofisr,  Adniniitrator,  e#.  Flmaafsn. 


ther  argament,  and  more  mature  consideration,  we  are  unwilling  to  dii9- 
turb  that  opinion.  The  court  below  ruled,  that  if  the  heirs  were  barred, 
the  statute  protected  the  defendant ;  that  is,  that  the  statute  begins  to 
run  from  the  death  of  the  intestate,  and  not  from  the  time  of  granting 
letters  of  administration  upon  his  estate.  It  may  be  a  serious  question, 
whether,  in  Georgia,  the  heirs  can  bring  ejectment  at  all.  We  are  not 
now  called  upon  to  decide  whether  they  can  or  not.  But  if  they  can, 
and  they  recover,  their  title  is  not  good  against  an  administrator.  In 
England,  the  title  of  the  administrator  to  personal  property  is  good 
against  the  heir.  Trover  will  lie  in  favor  of  an  executor  against  an 
heir.— 7  iWod.  99  ;  6  Mod,  151. 

Our  law  has  abolished,  utterly,  the  distinction  between  personal  and 
real  estate,  as  it  obtains  in  England ;  indeed,  it  has  changed  the  Whole 
British  do(5trine,  as  to  the  descent  of  real  estate.  Personalty  and  real- 
ty, as  to  distribution,  and  as  to  liability  to  pay  debts,  are  placed  by  our 
statutes  upon  the  same  footing.  The  abolishing  of  primogeniture 
rights,  and  the  equal  divisibility  of  estates  amo^ig  all  the  heirs,  were  be- 
yond all  question,  the  great  ends  proposed  to  be  accomplished  by  our^ 
Legislature. 

By  the  act  of  1789,  in  r€spect  to  cfis/riftu/ton,  real  and  personal  estate, 
are  declared  to  be  ^^ precUely  on  the  same  footing." — Prin.  Dig.  225. 
By  the  act  of  1804,  which  is  amendatory  of  the  act  of  1789,  it  is  de- 
clared, ^'  when  any  person  holding  real  or  personal  estate  shall  depart 
this  intestate,"  the  said  estate,  real  and  personal y  shall  be  considered  as* 
altogether  (that  is,  as  we  believe,  for  all  purposes)  of  the  same  nature  and 
upon  the  same  footing."*^  The  statute  goes  on  to  point  out  the  manner 
of  the  distribution. — Prin.  Dig,  233.  Thus,  at  a  single  blow,  leveling 
all  the  distinctions  of  the  English  law  between  personal  and  real  estate. 
By  the  act  of  1812,  the  manner  of  dividing  real  estate,  by  application 
to  the  Ordinary,  is  prescribed. — Prin.  Dig.  241.  The  effect  of  these 
statutes  is  to  give  to  the  administrator  the  same  powers  over  real  estate 
that  he  has  over  the  personalty,  and  for  the  same  purposes,  to  wit :  first, 
payment  of  debts ;  and  secondly,  distribution.  I  infer  so,  from  the 
general  powers  conferred  upon  him,  as  to  estates,  from  the  fact  that  it 
is  expressly  made  his  duty  to  pay  the  debts  of  the  estate,  {Prin.  Dig. 
229,)  from  the  fact  that  he  is  himself  authorized  to  apply  to  the  Ordi- 
nary for  an  order  to  distribute  real  estate,  {Prin.  Dig.  241,)  and  from 
the  fact  that  before  a  distributee  is  entitled  to  his  share  of  the  realty,  he 
must  give  bond  and  security  to  refund  his  relative  proportion  of  debts, 
which  may  be  subsequently  "established  against  the  estate. — Ptin.  Dig. 
241.  Once,  however,  admit  that  the  law  of  the  land  makes  no  dis- 
tinction between  personal  and  real  estate,  but,  on  the  contrary,  abro- 
gates all  previous  distinctions,  by  declaring  them  to  be  all  of  the  same 
nature,  and  the  same  rights  and  duties,  as  to  both  follow  as  a  necessary 
consequence. 

The  title  to  the  personal  property  of  his  intestate  devolves  upon  the 
administrator  in  England ;  he  can  sue  for  It  and  recover  it  even  against ' 
the  heir ;  he  can  aliene  or  encumber  it.     The  reason  is,  that  the  law 
casts  upon  him  the  duty  of  paying  the  debts,  and  the  personalty  is 

""ets  for  that  purpose. —  Williams  on  Ex.  430-1-2,670  ;  4  T.  jR.  625. 
^.  463.     Now  we  believe  the  same  power,  in  relatiqn  to  real  estate, 
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is  devolved  upon  the  administrator  in  Georgia.  Thus,  we  think,  the 
right  of  the  administrator  to  sue  is  established,  and  as  the  legal  estate 
is  in  him,  it  may  be  well  questioned,  whether  there  remains  in  the  heirs 
such  an  interest  or  title  as  would  sustain  an  action.  The  title  of  the 
heirs  is  sut>ordinate  to  that  of  the  administrator ;  they  have  not  even  an 
interest  until  the  debts  are  paid.  The  law  lays  hold  of  the  legal  estate, 
and  deposits  it  in  the  hands  of  its  own  appointed  agent,  for  the  very 
purpose  of  protecting  it  against  the  title  of  the  heirs,  in  order  that  the 
debts  of  the  ancestor  may  be  certainly  paid  ;  until  administration  had, 
the  legal  estate  is  in  abeyance,  and  when  granted,  it  devolves  upon  the 
administrator,  and  so  soon  as  the  estate  is  administered,  the  para- 
mount property  may  be  asserted  by  the  heirs,  in  all  the  estate  of  the 
intestate  not  applied  to  the  payment  of  debts,  tlnless  the  title  of  the 
administrator  be  better  and  stronger  than  all  others,  then  is  it  true,  that 
the  law  has  clothed  him  with  no  sufficient  power  to  execute  his  trust ; 
and  then  is  it  also  true,  that  the  law  affords  to  the  creditors  of  intes- 
tates no  sufficient  security  for  the  payment  of  their  debts.  It  is  no  re- 
ply to  this  reasoning,  that  there  may  be,  in  fact,  no  debts  to  pay.  Non 
constat  that  there  are  no  debts.  The  law  presumes  debts  where  an  es- 
tate has  not  been  settled  by  administration.  Moreover,  the  court  upon 
the  trial  of  an  ejectment,  between  an  administrator  and  a  stranger 
holding  adverse  possession,  cannot  inquire  into  the  condition  of  the  es- 
tate, or  settle  the  equities  between  the  administrator,  the  heirs,  and  the 
creditors. 

An  executor  derives  his  title  to  the  effects  of  his  testator  from  the 
will,  and,  therefore,  they  vest  in  him  from  the  moment  of  his  death. ' 
The  administrator  derives  his  title  wholly  from  the  Ordinary ;  he  has 
none. until  his  letters  are  granted,  and  the  property  of  the  deceased 
vests  in  him  only  from  the  time  of  the  grant. —  Williams  on  Ex,  431-;  5 
B,  &^  A,  745,  746.  Accordingly,  no  right  of  action  accrues  to  an  ad- 
ministrator, until  he  sues  out  letters  of  administration. —  WilHams  on 
Ex.  432  ;  5  JB.  ^  -4.  204;  2  Salk,  421.  This  proposition,  however, 
respecting  the  vesting  of  an  administrator's  interest,  must  be  taken 
with  some  qualification ;  for,  for  particular  purposes,  the  letters  of  ad- 
ministration relate  back  to  the  time  of  the  death  of  the  intestate.  So 
an  administrator  may  have  an  action  of  trespass  or  trover,  for  the  goods 
of  the  intestate,  taken  by  one  before  the  grant  of  his  letters. — 2  Roll, 
Ahr.  399  title  Relation^  {A)  WilHams^  432. 

So  in  ^ectment  by  an  administrator,  the  demise  may  be  laid  on  a  day 
after  the  intestate's  death,  but  before  administration  granted,  for  the 
administration,  when  granted,  will  relate  back,  and  show  the  title  to  have 
been  in  the  administrator ,  from  the  death  of  the  intestate. —  Williams  on 
Ex.  432;  8  East.  410;  Wheat.  Selw.  5  ed.  811.  This  point  was  ex- 
pressly 80  decided  by  the  Court  of  K.  B.  in  Ireland,  in  jPaifen  vs.  Fallen^ 
1  Alcock  and  Napier y  493. 

In  Pratt  vs.  Swaxne^  8jB.  6$  C.  287,  Bayley,  Justice,  says :  "  Where  let- 
ters of  administration  have  been  granted,  the  administrator  is  entitled 
to  all  the  rights  which  the  intestate  had,  at  the  time  of  his  death,  vest- 
ed in  him ;  but  no  right  of  action  accrues  to  the  administrator  until  he 
has  sued  out  the  letters  of  admlQifitration."  These  authorities  sett) 
two  pointe  in  this  case :  the  first  is,  that  no  right  of  action  accrues 
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an  administrator,  until  the  grant  of  his  letters  ;  and  the  second  is,  that 
when  granted,  they  relate  hack  to  the  death  of  the  intestate.  If  the 
latter  proposition  be  true,  we  do  not  see  how  there  can  be  any  such 
cause  of  action,  or  right  of  entry,  in  the  heirs,  which,  if  neglected  un- 
til the  statute  has  run  its  course,  will  preclude  the  rights  of  the  ad- 
ministrator. Such  a  right  in  the  heirs,  is  incompatible  with  the  title 
of  the  administrator,  accruing  by  relation  at  the  death  of  the  intestate. 
The  former  is  indispensable  to  the  correctness  of  the  judgment  which 
we  are  about  to  render  in  this  case.  '  By  our  statute  of  limitations, 
{Prin.  D'uj.  573,)  the  action  of  ejectment,  to  avoid  the  bar,  must  be 
brought  within  seven  years  next  after  the  title  and  cause  of  action  shall 
or  may  descend  or  accrue.  This  statute  is  substantially  the  same  with 
the  English  statute  of  James,  except  as  to  the  term.  The  wOrds,  title 
and  cause  of  action^  are  found  in  both,  and  in  precisely  similar  con- 
nection. The  words,  cause  of  action j  in  the  English  statute,  have  been 
construed  to  imply  not  only  a  right  of  action,  but  also  that  there  is  some 
person  in  existence  who  is  qualified  to  institute  process.  There  must  be 
a  person  to  sue.  In  accordance  with  the  maxim  of  the  civil  law.  Contra 
non  valentem  agere  non  currit  prescription  when  there  is  no  person  to  sue 
no  laches  can  be  imputed ;  and  applying  in  such  case  the  statute  of 
limitations  would  be  extreme  injustice.  In  the  case  of  an  administrator, 
there  is  no  person  to  sue  until  grant  of  letters ;  and  therefore  the  statute 
of  limitations  does  not  commence  running  until  that  time.  This  we  hold 
now  to  be  the  law,  settled  upon  the  highest  authority.  The  leading 
case  on  this  subject  is  Murray  vs.  The  JSast  India  Company^  reported  in 
5  Bam,  and  Aid.  204.  See  also  Ang,  on  Limit^nSj  55-6-7 ;  8  Cranchj 
84 ;  Williams  Exhs^  432 ;  2  Salk.  421  ;  1  Myhe  and  Craig  Gh.  R, 
118  ;  15  Con,  R.  149  ;  9  Leigh  (Virg.)  it.  79  ;  7  H.  and  Johns,  (Mary- 
land) 14  ;  4 15.  393  ;  2  Hnyw,  (N.  C.)  378  ;  13  Wend,  267  ;  4  McCord, 
423  ;  2  Bailey^  (S.  C.)  695. 

If,  however,  the  statute  has  once  begun  to  run  in  the  lifetime  of  the 
testator  or  intestate,  it  does  not  cease  running  during  the  period  which 
may  elapse  between  his  death  and  the  time  at  which  a  personal  repre- 
sentative is  constituted  and  duly  qualified.  The  testator,  or  intestate, 
must  have  died  before  the  statute  commenced  running,  else  the  rule 
above  laid  down  does  not  apply.  And  with  good  reason.  If  the  testa- 
tor, or  intestate,  was  in  life  at  the  time  when  the  adverse  possession  be- 
gan, he  might  have  brought  his  action.  There  was  not  only  a  cause  of 
action,  but  a  person  in  essCy  capable  of  instituting  process ;  and,  failing 
to  do  so,  laches  is  justly  imputable  to  him ;  and  the  statute  will  be  a 
protection  to  the  tenant. — -Ang.  on  LimWrniy  57 ;  4  Mees.  and  Welsh.  42 ; 
3  Mylne  and  Craig  Ch.  R.  455 ;  3  McCord  R,  455. 

In  the  case  before  us,  the  suit  was  instituted  within  seven  years  from 
the  date  of  the  plaintiff's  letters.  It  only  remains  for  us  to  inquire 
whether  the  court  below  erred  in  deciding  that  there  was  no  sufficient 
evidence  of  the  death  of  the  intestate  before  the  commencement  of  the 
defendant's  adverse  possession.  The  evidence  is,  that  he  was  seen  in 
the  county  of  Jackson  in  1794,  and  t)iat  he  had  not  been  heard  of  since 
that  time.  The  defendant's  grant  bears  date  in  1819,  and  he  was  proven 
to  have  been  in  possession  more  than  seven  years  before  the  suil  vts 

^Huted.     Supposing  that  the  defendant's  possession  began  ai  tint 
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date  of  the  grant  under  which  he  claims,  then  it  was  necessary  that  the 
plaintiff  show  that  his  intestate  died  prior  to  1819. 

The  court  below,  upon  this  point,  holds  the  following  language  : 
^'  Abandoning  that  test,  and  looking  to  the  proofs,  it  appears  that  he 
was  in  Jackson  county  in  1794.  k  is  not  pretended  that  he  ever  lived 
in  Jackson  county ;  there  is  no  proof  where  he  lived,  and  his  absence 
from  Jackson  county  for  so  long  a  time  cannot  furnish  any  presumption 
of  his  death."  We  are  of  opinion,  that  having  been  seen  in  the  county 
where  the  land  lies  in  1794,  and  a  witness  who  saw  him  then  testifying 
that  he  had  not  been  heard  of  since,  raise  the  presumption  of  his  death. 
These  facts  afford  prima /acic  evidence  of  his  death,  which  is  sulyect  to 
be  rebutted.  The  presumption  of  death  in  this  case  is  made  stronger 
by  the  fact,  which  appears  to  have  been  proven,  that  at  the  time  he  was 
last  seen  he  was  about  fifty  years  of  age.  The  fact  of  death  may  be 
proven  by  presumption,  as  well  as  by  direct  evidence. — JOest  on  Pre- 
sumptions  J  191.  When  a  person  goes  abroad,  and  is  not  heard  of  for  a 
long  time,  the  presumption  of  the  continuance  of  life  ceases  at  the  end 
of  seven  years  from  the  period  at  which  he  was  last  heard  of. — Bestj 
191 ;  2  Camp,  113  ;  15  East,  293  ;  6  Vesey^  606  ;  6  Sim.  443  ;  3  Bro. 
C.C.  510. 

In  reply  to  this  proposition,  it  may  be  said  that  it  contemplates,  first, 
proof  of  going  abroad — a  departure  from  the  realm — and,  afterwards, 
proof  of  not  being  heard  of  for  seven  years ;  and  that,  in  this  case,  the 
intestate  was  not  proven  to  have  gone  abroad,  that  is,  in  this  country, 
beyond  the  limits  of  the  State  of  Georgia.  The  rule,  however,  goes 
farther.  The  presumption  of  death  is  raised  in  cases  where  persons  are 
away  from  their  usual  place  of  resort,  and  have  not  been  heard  of  for 
seven  years.  Such  proof  is  prima  facie  evidence  of  death.  In  Doe  vs. 
Jessnn,  6  East,  80,  Lord  Ellenborough  is  reported  to  say,  ^^  that  the  pre- 
sumption of  the  duration  of  life,  with  respect  to  persons  of  whom  no  ac- 
count can  be  given,  ends  at  the  expiration  of  seven  years  from  the  time 
when  they  were  last  known  to  be  living."  This  rule  fully  embraces  the 
case  now  being  considered.  The  intestate  was  last  known  to  be  living 
in  1794,  In  1801,  therefore,  seven  years  from  that  time,  according  to 
Lord  EUenboroush,  the  presumption  of  his  being  alive  ceases.  The  case 
of  Doe  on  the  demise  of  Lloyd  and  another  y8.  Deakin  and  another,  (4  Barn, 
and  Aid,  433,)  is  very  much  like  this  case.  ^  There  it  became  necessary 
for  the  plaintiff  to  prove  the  death  of  a  person  who  had  been  tenant  for 
life.  The  tenant  had  been  a  wanderer,  but  returned  in  1804  to  the 
neighborhood  where  his  life  estate  lay,  remained  a  short  time,  and  went 
away  again.  After  that  time  he  had  not  been  seen  in  the  neighborhood. 
These  facts  were  deposed  to  by  a  person  ^ho  resided  near  the  spot;  and 
the  judse  directed  the  jury  that  this  was  prima  facie  evidence  from  which 
they  might  presume  his  death,  and  they,  accordingly,  found  a  verdict 
for  the  plaintiff.— J?e»/,  191 ;  4  ^.  C^  A.  433 ;  6  East,  80 ;  1  Blac.  E.  404 ; 
7  Vesey,  690 ;  Smithes  Leading  Cases jyol.  2,  p.  339. 

We  are  of  the  opinion,  therefore,  that  the  death  of  the  plaintiff's  intes-^ 
tate  was  proven  to  have  taken  place  in  1801,  and  before  the  statute  com- 
menced running  in  favor  of  the  defendant,  that  is,  before  the  beginning 
of  his  adverse  possession. 
Now,  if  it  be  said  that  this  case  gives  a  denial  to  the  idea  that  tho 
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Statutes  of  limitation  are  favored  because  they  are  statutes  of  repose ;  if 
it  be  said  that  this  is  precisely  the  case  where  possession  undusputed 
ought  to  presume  a  title ;  why,  then,  we  are  constrained  to  admit  that 
these  things  are  true  ;  yet  the  reply  is :  the  first  duty  and  highest  ambi- 
tion of  this  court  is  to  administer  th«  law  as  it  is.  How  far  a  court  of 
equity  has  power,  in  such  cajses  as  this,  to  grant  relief,  we  are  not  called 
upon  to  determine.  Here  about  forty  years  elapsed  after  the  deatJi  of- 
the  plaintiff's  intestate  before  the  date  of  his  letters.  This  is  the  yery 
case  where  a  former  administration,  consistently  with  eenend  justice, 
might  be  presumed,  from  length  of  time.  O'Neal,  Ju^e,  in  WUi  vs. 
Elmore^  2  Baiiey  (S.C.)  JR.  595,  hints  at  the  existence  of  such  a  rule.  We 
are  not  satisfied  that  there  is  such  a  rule,  but  we  are  satisfied  that  there 
ought  to  be: 
The  judgment  of  the  court  below  must  be  reversed. 


No.  78.— RoBEBT  Craig  et  a/.,  plaintiffs  in  ervotyvs.  John  W* 

Maltbie,  Sheriff,  defendant  in  error. 

Where  a  former  sheriff  is  in  custody  under  attachment,  and  the  present  ■heriff,  in 
answer  to  a  rule  tu  produce  the  body,  shows  for  cause  why  he  cannot,  that  the  de- 
fendant has  escapea  from  jail,  without  his  permission  or  any  negligence  on  his 
part,  it  is  competent  Xor  the  party  moving — under  the  act  of  1840,  authorizing  the 
return  of  pherifls,  constables,  coroners,  and  justices  of  the  peace  to  be  traverMd— 
to  controvert  the  return. 

If  it  is  admitted  to  be  true,  or  found  so  by  a  jury,  upon  an  issue  submitted  for  thtt 
purpose,  that  the  sheriff  suffered  a  prisoner  in  custody,  under  attachment,  to  go  at 
large  in  the  jail,  with  a  full  knowledge  that  there  was  a  breach  in  the  wall  of  one 
of  the  rooms,  through  which  the  defendant  epuid  and  did  escape — the  sheriff  is 
liable  to  an  attachmenU  and  the  party  injured  will  not  be  driven  to  his  actipn  fer 
an  escape.  , 

For  the  facts  of  this  case,  and  the  grounds  of  error,  see  the  opiniou 
of  the  Supreme  Court,  deliyered  by  his  honor,  Judge' Lumpkin. 

N.  L.  HuTCHiNs,  H.  and  T.  R.  R.  Cobb,  and Peefles,  for  the 

plaintiffs  in  error,  submitted  the  following  points : 

1st.  That  the  sheriff  is  liable  by  rule  and  attachment,  for  the  escape 
of  a  prisoner  under  final  process,  unless  such  escape  is  effected  by  the 
act  of  God,  or  the  public  enemies  of  the  country ;  and  relied  on  the 

following  authorities  : — 1  ArchboUPs  Fracticty ;  1  Sellouts  Pracltce, 

206 ;  1  H'heaion's  Selwyn^  456  ;  HotchkisSy  516,  518 ;  1  Bmgh,  156, 
423  ;  15  Johfis.Rep,  155. 

2d.  That  the  return  or  showing  of  the  sheriff  is  trayersable,  and  the 
party  requiring  the  return  has  the  rigfal  to  traverse  the  truth  of  such  re- 
turn, and  cited  the  following  authority : — HotchkisSj  527. 

^^JNius  HiLLYER  and  JoHN  R.  Alexander,  for  the  defendant  in  error. 
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By  the  Court — Lumpkin,  Judge. 

At  March  term,  1846,  of  the  Superior  Court  of  Gwinnett  county,  a 
rule  absolute  was  granted  against  Nelson  Roberts,  late  SherifF,  requir- 
ing him  to  pay  over  the  sum  of  four  hundred  and  twenty-six  dollars,  to 
the  clerk  of  said  court,  and  certain  plaintiffs  therein  named,  as  costs  col- 
lected by  him,  in  their  behalf,  on  divers  fi,  fas.  set  forth  in  said  rule. 
Roberts  failing  to  comply  with  this  order  was,  on  the  23d  day  of  June 
thereafter,  committed,  under  process  of  attachment,  in  the  name  of  the 
State,  to  the  common  jail  of  the  county,  by  John  W.  Maltbie,  the  pre- 
•       sent  Sheriff.. 

At  the  September  term,  1846,  Maltbie  was  called  on  to  return  said 
attachment  into  court  with  )iis  actings  and  doings  thereon,  together 
with  the  body  of  the  said  Roberts. 

He  returned:  That  he  had  taken  Roberts  into  custody,  and  confined 
him  in  the  county  jail,  and  that,  on  the  night  of  the  15th  of  August,  he 
had  escaped  therefrom,  without  his  permission  and  by  no  negligence  on 
his  part  or  on  the  part  of  the  jailor. 

The  clerk  and  plaintiffs  in  execution  proposad  to  controvert  the  return, 
and  to  prove  that  the  sheriff  suffered  Roberts  to  go  at  large  in  all  the 
rooms  of  the  prison,  with  a  full  knowledge  that  there  was  a  breach  in 
the  walls  of  one  of  them,  through  which  the  said  Roberts  could  and 
did  escape. 

Maltbie  refused  to  join  issue  on  said  statements,  and  denied  the  right 
of  the  party  to  traverse  his  return  ;  and  this  objection  was  sustained  by 
the  court. 

It  was  then  urged  that  the  sheriff  was  liable  by  rule,  on  his  own  show- 
ing, for  the  amount  due  on  the  attachment.  But  the  court  held  other- 
wise— Judge  Dougherty  presiding.*  And  further,  that  it  was  unneces- 
sary to  form  the  issue,  as,  in  his  opinion,  the  allegation  on  the  part  of 
the  clerk  and  plaintiffs,  suggests  new  facts^  which,  if  true,  make  a  case 
where  the  parties  ought  to  be  turned  over  to  their  remedy  by  action, 
for  an  escape,  and  not  make  the  sheriff  responsible  by  rule  for  a  con- 
tempt of  the  court.  Whereupon  the  clerk  and  plaintiffs  in  execution 
excepted,  and  contend  that  the  judgment  below  ought  to  be  reversed. 

1st.  Because  the  court  determined  that  the  parties  in  interest  had  no 
right  to  controvert  the  return  of  the  sheriff,  and  refused  to  permit  them 
to  do  so. 

2d.  Because  the  court  decided  that  Maltbie,  the  sheriff,  was  not  lia*> 
ble,  under  the  rule,  and  upon  the  showing  made  by  him. 

3d.  Because  the  court  held  that,  admitting  the  facts  suggested  in  the 
issue  tendered  to  bo  true,  the  parties'  remedy  was  by  action  for  an  es- 
cape, and  not  by  attachment. 

1st.  Is  the  return  of  the  sheriff  traversable  ^  The  act  of  1840  ia 
exceedingly  broad.  It  declares  that :  "/V^Tienever  any  sheriff,  consta- 
ble, coroner,  or  justice  of  the  peace,  shall  make  a  return,  or  showing, 
under,  or  by  virtue  of,  any  rule,  or  order,  of  any' judge  of  any  superior 
court  of  this  State,  the  same  shall  be  made  on  oath,  to  be  taken  at  the 
time  of  making  such  return  or  showing  ;  and  the  party  calling  for  surh 
reium  or  showing j  shall  be  at  liberty  to  traverse  the  truth  of  such  return  or 
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showingy  and  upon  such  traverse  an  issue  shall  be  formed^  and  tried  by  the 
jury^  as  in  the  case  of  other  traverses.'*'* — HotchkisSy  527. 

This  statute  needs  no  comment.  It  applies  to  every  retam  or  show- 
ing made  by  any  sheriff,  under,  or  by  virtue  of,  any  rule,  or  order  of 
any  judge  of  any  superior  court  of  this  State,  and  secures  to  the  party 
calling  for  such  return  or  showing,  the  right  to  traverse  the  truth  there- 
of. If  this  act,  therefore,  is  valid,  the  decision  below  is  unquestionably 
wrong,  for  they  are  in  direct  conflict  with  each  other. 

The  only  objection  raided  to  the  law  is,  that  it  is  supposed  to  inter- 
fere with  that  provision  of  our  State  constitution  which  declares,  that 
trial  by  jury  as  hereto/ore  used  in  this  <S/a/e,  thall  remain  inviolate.  Far  be 
it  from  us  to  wish  .to  curtail  or  abridge  the  right  of  trial  by  jury,  be- 
lieving, as  we  do,  with  the  great  commentator  on  the  common  law :  that 
the  more  it  is  searched  into  and  understood,  the  more  it  is  sure  to  be 
valued.  And  with  the  Virginia  bill  of  rights:  that  in  controversies  re- 
specting property,  and  in  suits  between  man  and  man,  the  ancient  trial 
by  jury  is  preferable  to  any  other,  and  ought  to  be  held  sacred.  That 
provision  in  Magna  Charta,  that  no  freeman  shall  be  hurt  in  either  his 
person  or  property,  "  nisi  per  legale  judicium  pirivm  suorvm ,"  but  by 
lawful  judgment  of  his  pcJfers,  deserves  to  be  written  in  letters  of  gold ; 
and  is  justly  esteemed  an  inestimable  privilege  in  all  civilized  coun- 
tries. Of  so  high  and  beneficial  a  nature  is  this  right  that  the  7th  ar- 
ticle of  the  amendments  to  the  Constitution  of  the  United  States  en- 
acts :  ^^  That  in  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved^ 
and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court 
of  the  United  States,  than  according  to  the  rules  of  the  common  law." 
And  in  the  second  section  of  the  3d  article  of  the  origin^il  instrument 
it  is  declared,  that  *'*'  the  trial  of  all  crimes,  except  in  cases  of  im- 
peachment, shall  be  by  jury." 

With  these  great  fundamental  pvr  visions  staring  him  in  the  face — 
guarding  and  protecting  this  principal  bulwark  of  English  and  Ameri- 
can liberties — that  judge  must  be  endowed  with  no  ordinary  degree  of 
hardihood,  who  woidd  disregard — ^much  less  seek  to  infringe — ^the  right 
of  trial  by  jury.  In  maintaining,  however,  the  constitutionality  and  ex- 
pediency of  the  act  of  1840,  we  repudiate  any  such  imputation.  On 
the  contrary,  it  expressly  guaranties  this  right;  and  whUe,  by  the 
rules  of  practice,  no  appeal  is  allowed  in  collateral  issues,  still  the  court 
has  the  power,  in  its  discretion,  to  grant  new  trials  totiesguoties^  upon  such 
terms  as  shall  appear  just  and  reasonable.  The  constitution  of  1798 
does  not  say,  that  all  cases,  in  which  the  right  of  trial  by  jury  exists, 
shall  be  commenced  by  petition  and  process,  as  ordinary  suits  are,  and 
that  six  months  shall  intervene  between  the  docketing  and  the  trial 
term,  and  that  there  shall  be  fast  a  trial  before  a  petit,  and  then  a 
special  jury.  If  this  were  so,  then  would  all  of  our  railroad  charters 
be  void ;  for  they  only  allow  to  the  landholder  an  appeal  to  a  special 
jury,  from  the  assessment  of  the  commissioners  ;  when,  before  and  siQee 
the  adoption  of  the  constitution,  he  was  entitled  to  institute  his  action 
of  trespass  or  ejectment  against  ^11  intruders,  in  the  usual  way.  I  am 
^~''v  persuaded  that  a  rule  of  construction,  fraught  with  the  misehiev- 
nsequences  attendant  on  that  contended  for,  never  can  be  r^t. 
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And  wbile  it  is  a  clear  position,  that  if  a  legislative  act  oppugns  a  con- 
stitutional principle,  the  former  must  give  way,  and  that  in  every  such 
caao  it  will  be  the  duty  of  the  court  to  declare  the  statute  null,  on  the 
score  of  repugnance.  Still,  before  the  court  bill  be  justifiable  in  doing 
this,  the  opposition  between  the  constitution  and  the  law  must  be  plain 
and  palpable.  And  such,  we  humbly  conceive,  is  not  true  in  the  pre- 
sent case. 

2d.  We  are  rather  inclined  to -maintain  the  correctness  of  the  judge's 
charge,  up(ni  the  second  assignment ;  and  to  hold  that  Maltbie  was  not 
liable  to  an  attachment,  upon  the  showing  made  by  him — that  Rob- 
erts, the  former  sheriff,  escaped  from  custody,  without  his  permission, 
and  without  any  negligence  on  his  part. 

3d.  The  next  and  only  remaining  question  is  :  whether,  admitting 
the  facts  suggested  in  the  issue  tendered,  to  be  true,  the  parties' 
remedy  was  not  by  action  for  an  escape,  and  ^  not  by  attachment. 
What  are  these  facts  ?  Tkat  the  sheriff]  Malihie^  -permitted  Roberts^  who 
was  in  custody^  under  process  of  attackment^  to  go  at  large  in  all  the  rooms 
of  the  jail  with  a  full  knowledge  that  there  was  a  breach  in  the  walls  of  one 
of  them^  through  which  the  said  Roberts  could  and  did  escape.  The  ju^e 
below  suggested  that  these  allegations  presented  new  facts.  We  do  not 
think  so.  They  only  deny  the  truth  of  the  sheriff's  return,  and  do  more 
than  the  law  required,  by  specifying  wherein  it  was  false.  But  the 
main  inquiry  is  ;  conceding  them  to  be  true,  and  to  be  so  found  by  the 
verdict  of  the  jury,  upon  the  issue  which  was  tendered,  did  it  make 
such  a  ca^e  as  woi^dd  justify  the  court  in  granting  an  attachment  ?  We 
hold  the  affirmative  of  this  proposition. 

The  judiciary  of  1799  declares  that  the  ^eriff  shall  be  liable  either 
to  an  action  on  the  case,  or  an  attachment  for  contempt  of  court,  at 
the  option  of  the  party ^  whenever  it  shall  appear  that  he  hath  injured 
such  party,  either  hy  false  returns j  or  by  neglecting  to  arrest  the  defend- 
ant, or  to  levy  on  his  property,  or  to  pay  over  to  the  plaintiff,  or  his  at- 
torney, the  amount  of  any  salens  which  shall  be  made  under,  or  by  vir- 
tue of,  any  execution,  or  any  moneys  collected  by  virtue  thereof." — 
Princess  Digest y  431,  sec.  50. 

This  statute  alone,  unsupported. by  anything  else,  would  be  conclusive 
upon  the  point :  for  if  the  facts  tendered  in  the  issue  were  true,  Malt- 
bie had  certainly  made  a  false  return^  to  the  injury  of  the  party.  More- 
over, if  the  act  subjects  the  sheriff  to  an  i  ttachrlient,  for  not  arresting  the 
defendant^  or  for  neglecting  to  leny  on  his  property^  much  more  will  it  ad- 
judge him  amenable  to  that  process,  for  willfully  suffering  the  defendant  to 
escape,  when  in  his  custody  under  an  attachment. 

But  it  will  be  found,  we  apprehend,  that  this  enactment  confers  no  new 
rights  or  remedies,  but  is  declaratory  only  of  the  law,  as  it  then  stood. 
It  is  the  duty  of  a  sheriff,  and  of  ewry  other  officer^  to  discharge  with  fidel- 
ity, and  to  the  utmost  of  his  ability,  every  obligation  incumbent  upon  him. 
His  conscience  and  oath  of  office  bind  him  to  this  extent.  If  he  is  delin- 
quent, he  incurs  a  doubje  liability,  namely,  to  the  State  and  to  the  party 
injured.  With  proceedings  at  the  instance  of  the  public,  we  have  nothing 
to  do  in  this  investigation,  except  to  remark  that  whenever  a  rule  is 
moved  for,  an  attachment  being  of  a  quasi  criminal  nature,  it  ia  in  the 
name  of  the  State.     As  to  the  redress  of  individuals  for  official  default 
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the  doctrine  and  distinction — as  laid  down  in  Bacon  and  other  elementary 
writers,  and  illustrated  by  the  adjudicated  cases  in  Westminster  Hall 
and  our  own  courts — seem  to  be  this :  where  the  sheriff  has  been 
willfully  negligent,  and  obviously  refuses  to  do  his  duty,  the  court,  in  the 
administration  of  summary  justice,  will  punish  by  attachment.  It  is  the 
duty  of  courts  to  see  that  no  abuses  are  committed  by  their  own  officers, 
which  are  calculated  to  bring  disgrace  on  the  courts  themselves.  If  a 
sheriff  therefore  refuse  to  serve  a  writ,  or  to  do  so  unless  paid  an  unrea- 
sonable gratuity  from  the  plaintiff,  or  receive  a  bribe  from  tffe  defendant, 
or  give  him  notice  to  remove  bis  person  or  effects,  or  in  order  to  prevent 
the  service  of  any  writ,  the  court  which  awarded  it  may  punish  such 
offences  in  such  manner  as  shall  seem  proper,  by  attachment. — Hob,  62y 
264 ;  Noy^  101  ;  F.  M.  B,  38  ;  Finch,  237 ;  1  Bla.  Rep.  6. 

If,  however,  there  has  been  no  circumstance  of  obstinacy  or  willful  neg- 
ligence, it  seems  not  usual  to  proceed  in  this  manner,  but  to  leave  the 
party  to  his  ordinary  remedy  against  the  sheriff  by  action. 

Can  any  one  doubt  for  a  moment  under  which  of  these  heads  the  pre- 
sent case  falls,  when  the  prisoner  is  in  custody  of  the  sheriff,  under 
process  of  attachment  for  contempt,  and  he  pretendingly  confines  him  in 
a  jail,  knowing  that  there  is  a  hole  in  the  wall  through  which  he  could  and 
did  escape  ;  and  when,  too,  it  is  recollected,  that  he  had  the  authority 
under  the  law  to  remove  him  to  some  safe  jail  in  the  adjoining  counties  ? 
We  are  aware  that  much  is  left  to  the  discretion  of  the  courts  in  these 
cases  :  and  that  consideration  has  been  pressed  upon  tis  with  all  the  zeal 
which  the  occasion  demanded.  Under  the  act  creating  this  court,  how- 
ever, we  cannot  hesitate  to  control  that  discretion,  whenever  in  our  opin- 
ion it  has  been  illegally  and  improperly  exercised. 

In  this  State,  under  the  act  of  1840,  there  is  really  no  excuse  for  tam- 
ing over  parties  to  their  remedies  at  law.  If  the  facts  admitted  in  the  re- 
turn are  plain,  the  court  will  proceed  at  once  to  judgment ;  if  they  are 
intricate  and  difficult,  or  disputed,  an  issue  is  formed  and  submitted  to  a 
jury,  when  an  opportunity  is  afforded  of  fully  investigating  all  th^  facts 
and  circumstances  agreeably  to  the  rules  of  law,  and  where  each  party 
will  have  justice  meted  out  to  them  by  the  country.  If  the  6nding  is  for 
the  officer,  the  motion  against  him  will  of  course  be  arrested.  If  against 
him,  he  is  .then  called  on  to  comply  with  the  order  of  the  court,  or  be 
guilty  of  a  pontempt  for  disobedience  to  its  pronounced  judgment,  for 
which  an  attachment  will  lie. 

An  attachment  sued  out  against  the  sheriff  is  carried  to  the  coroner, 
who  oueht  duly  to  return  the  same,  and  pay  the  plaintiff  his  debt  and 
costs  \  iut  if  the  coroner  does  not  return  an  attachment  of  ewUempt  a^ama 
the  sheriff,  the  way  to,  compel  a  return  is  to  move  for  nn  attarhnent  against 
the  cofofterj  directed  to  elisors.  The  coroner  of  Middlesex  not  having 
returned  an  attachment  of  contempt  against  the  sheriff,  the  court  granted 
a  peremptory  rule  (in  the  first  instance)  for  an  attachment  against  the 
coroner,  directed  to  elis^irs,  pursuant-  to  the  precedent  in  Andrews  vs. 
Sharp,  Black,  Bep.Oll;  The  King  \h.  Packham  avd  Ctorke,  2  Btaet 
Rep.  1218.  In  Ibbotson  vs.  TindaU,SEng.  Com.  Law  Rep.  279,  where 
the  defendant  wus  already  in  custody  when  the  plaintiff's  capias  issued 
a6:ainst  him,  and  afterwards  escaped,  the  court  refused  to  set  aside  an  a(- 
t  against  the  sheriff,  for  not  bringing  in  the  body,  and  to  drive  tLe 
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plaintiff  to  his  action  against  the  sheriff,  which  was  moved  for  o§  the 
ground,  that  the  sheriff  having  taken  no  bail  bond^  ought  net  to  be  responsible 
summarily  by  attachment.     In  thi$  case  a  writ  of  habeas  corpus  issued  out 
of  the  Court  of  Exchequer,  directing  the  sheriff  to  have  the  body  of  the 
defendant  before  a  judge  at  chambers  for  the  purpose  of  showing  cause 
why  he  should  not  be  discharged  on  the  extent  in  aid  ;  the  jailor,  or  some 
other  person  deputed  by  hi.n,  accompanied  the  defendant  for  this  purpose 
to  London,  where  he  escaped  without  the  knowledge,  consent  or  participa-- 
tion  ofihe  sheriff  or  under-sheriff  as  it  w3ls  aueired  in  the  under-sheriff  ^s  affi- 
davit.     The  plaintiff  then  ruled  the  sheriff  ta  bring  in  the  body.     At  i^i»- 
chaelmasTcrniy  Vaughafi,  sergt.,  obtained  a  rule  nisi  calling  upon  the  plain- 
tiff* to  show  cause  why  the  sheriff  should  not  be  at  liberty  to  amend  his 
return  on  the  writ  of  capias,*by  striking  out  the  return  on  the  writ,  and 
returning  according  to  the  fact,  "that  on  the  receipt  of  the  writ  of  the 
sheriff,  the  defendant  was  in  custody  at  the  suit  of  other  persons ;  and 
from  thence,  until  and  at  the  return  of  the  writ,  at  the  suit  of  other  persons 
.  than  the  plaintiff;  but  the  court,  upon  cause  shown,  thinking  the  first  return 
substantially  correct,  and  that  the  amendment  was  only  prayed  with  a 
view  to  exonerate  the  sheriff,  discharged  the  rule.     The  plaintiff  having 
then  sued  out  an  attachment  against  the  sheriff  for  not  bringing  in  the  body, 
Vaughan,  sergt.,  obtained  a  rule  nisi  to  set  aside  tlve  attachment,  on  the 
ground  that  the  sheriff  was  innocent  of  this  escape,  and  that  at  all  events, 
he  ought  not  to  be  responsible,  because  the  defendant,  being  in  custody 
when  th^  plaintiff's  capias  issued,  the  sheriff  could  take  no  bail  bond  for 
his  security ;  but  if  the  attachment  were  set  aside,  the  plaintiff  might  bring 
his  action  against  the  sheriff  for  the  escape,  in  which  case  the  amount  of 
the  damages  might  be  inquired  into,  and  the  sheriff  be  thereby  enabled  to 
have  his  remedy  even  against  the  jailor  in  case  a  verdict  should  be  obtain- 
ed against  him.     But  the  court  thought  that  no  ground  had  been  shown  for 
thus  interposing  in  his  favor,  and  discharged  the  rule. 

Here  it  will  be  perceived,  that  the  prisoner  was  removed  to  London  un- 
der  a  writ  of  habeas  corpus,  and  that  while  there,  he  escaped,  without  the 
knowledge^  consent  or  participation  of  the  sheriff  or  under-sheriff,  still  the 
court  refused  to  dismiss  the  rule  for  an  attachment,  and  leave  the  party  to 
his  action  ;  whereas,  in  the  case  under  discussion,  it  was  proposed  to 
prove,  that  the  prisoner  escaped  by  the  willful  nesjlect  of  the  officer.  In- 
deed, so  far  as  his  legal  liability  was  concerned,  he  might  just  as  well  have 
left  the  jail-door  open.  Public  policy  forbids  that  the  laws  of  the  land 
should  be  relaxed  in  favor  of  sheriffs  and  other  ministerial  officers.  If  they 
are  prompt  and  punctual  in  the  performance  of  the  duty  required  of  them, 
they  have  nothing  to  fear.  If,  on  the  other  hand,  they  willfully  and  de- 
signedly offend  against  the  laws  of  the  country,  and  the  process  of  the 
court,  they  cannot  complain  of  being  visited  with  the  appropriate  penal- 
ties.  , 

The  judgment  below  must  therefore  be  reversed  ;  and  this  is  the  unan- 
imous opinion  of  the  court. 
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No.  79. — John  E.  Pledger  and  Matilda  Pledger,  his  wife, 
plaintifTs  in  error,  vs,  Middleton  Hathcock,  defendant  in 
error. 

To  call  a  woman  a  whore  in  this  State  is  actionable. 

This^was  an  action  of  slander,  tried  before  Judge  Wrigbt,  in  the 
Superior  Court  of  the  county  of  Floyd,  at  April  Term,  1846. 

The  defamatory  words  charged  in  the  declaration  of  the  plaintiffs  in 
error,  who  were  plaintiffs  below,  were  that  the  defendant,  addressing 
one  Newell  Anderson,  said,  "  Have  you  heard  of  Matilda  Jtheedy^'* 
(meaning  Matilda  Pledger,  formerly  Matilda  Rheedy)  "  and  Mieajah 
C.  Martin  whoring  of  it  ?" 

tJpon  the  trial  the  counsel '  for  the   defendant  demurred  to   the 
declaration,  on  the  ground  that  the  words  charged  were  not  actionable^ 
which  demurrer  was  sustained  by  the  court,  and  a  nonsuit  awarded. 

To  which  decision  the  counsel  for  the  plaintiffs  in  error  excepted.  ^ 

N.  L.  HuTCHiNs  and  William  Martin,  for  the  plaintifis  in  error, 

Insisted  that  the  words  amount  to  a  direct  charge  that  the  plaintiff,  Matilda,  bad 
been  and  was  guilty  of  whorinff,  and  cited  the  following  authorities : — 1  Com.  I 

Dig.  top  page  385,  386,  (J^  1,)  {E  2,)  and  cases  there  referred  to.  "  Did  you  noi 
hear  A  state,  &c.  ?"  To  this  position  the  counsel  did  not  object,  but  assumed  the 
broad  ground  that  to  call  a  woman  a  whore,  and  to  say  that  she  bad  been  guilty  of 
whoring,  was  not  actionable.  ' 

The  counsel  for  the  plaintiff  in  error  maintained  that  such  a  charge  is  action- 
able, and  cited  the  following  authorities : — 

The  rule  is,  that  if  the  words  charged  were  true,  the  party  would  be  subjected 
to  an  indictment  for  a  crime  involving  moral  turpitude,  or  be  subjected  to  infamous 
punishment — they  are  in  themselves  actionable. — Brooker  vs.  Coffin^  6  Johns.  Rep. 
191 ;  Martin  vs  Stilweli,  13  Johns.  Rep.  275.  Adultery  and  fornication  are  pun- 
ishable by  Jaw. — Hotchkiss,  742,  sec.  89. 

If  the  words  fairly  import  the  charge  of  a  crime,  and  would  be  so  understood 
by  mankind,  the  injury  is  inflicted  on  the  character  of  the  plaintiff  as  completely 
and  amply  as  if  the  crime  had  been  imputed  in  the  most  direct  and  positive  terms, 
and  the  plaintiff  is  entitled  to  a  remedy.-^  FToo/no/A  vs.  Meadotn,  5  East,  463  ;  I 

2  Lfnrd  Rajfd,  959. 

John  VV.  H.  Underwood,  for  the  defendant  in  err6r,  insisted  that  the  words 
charged  in  the  pleadings  are  not  actionable  ^er  se,  and  cited  the  following  autbori-  j 

ties  :—Tomlin.  Law  Die.  vol.  1,  pp.  31,  32,  33 ;  4  Rep.  15*,  Dew,  81,  92 ;  Doug. 
389 ;  Burrow,  2032. 

By  the  Court — Warner,  Judge.  | 

There  was  a  demurrer  to  the  declaration  in  this  case,  upon  tbe  \ 

ground  the  words  alleged  to  have  been  spoken  by  the  defendant  were 
not  actionable.  If  the  laws  of  the  country  did  not  protect  female 
character  from  such  slanderous  imputations,  we  should  deeply  regret 
it.  In  actions  for  slander  we  understand  the  rule  to  be,  that  the  words 
alleged  to  have  been  spoken  are  to  be  taken  in  that  sense  which  is  most 
"^^l  "and  obvious,  and  in  which  those  to  whom  they  are  spoken  will 
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be  sure  to  understand  them. — Starkie  on  Slander^  49,  50,  51  52. 
Applying  the  words  alleged  in  the  declaration  to  this  test,  we  can 
entertain  no  doubt  as  to  their  import  and  meaning.  By  the  5th 
section  of  the  10th  division  of  the  penal  code,  it  is  declared,  any  man 
or  woman  who  shall  commit  adultery  or  fornication,  or  adultery  and 
fornication,  shall  be  severally  indicted,  and  punished  by  fine  or  impris- 
onment at  the  discretion  of  the  court. — Princess  Dig.  646.  The  law 
presumes  a  loss  to  the  plaintiff  from  the  publishing  the  slanderous 
words,  when  a  person  is  charged  with  the  commission  of  a  crime. — 
Sttirkie  on  Slander^  12  ;  Martin  vs.  StilweM^l3  John.  Rep.  275. 

The  reason  given  wjhy  the  words  in  this  declaration  have  not  been 
held  actionable  in  Great  Britain  is,  that  such  defamation  is  only 
cognizable  in  the  spiritual  courts,  and  not  punishable  by  the  temporal 
courts ;  although  in  Jones  vs.  IJernej  Chief  Justice  Willes  said,  if  it 
was  now  res  Integra  he  should  hold  calling  a  woman  a  whore  in  public 
company  was  actionable. — Starkie  on  Slander^  24,  25.  To  impute 
incontinency  to  a  female  in  London  is  actionable,  because  by  the 
custom  of  the  city  she  is  liable  to  be  carted  for  the  offence. — Starkie 
on  Slandery  27.  As  we  have  seen  by  the  penal  code  of  this  State,  the 
offence  of  adultery  and  fornication  is  indictable  and  punishable  in  the 
temporal  courts,  and,  consequently,  to  charge  a  person  with  either 
offence  is  actionable.  Let  the  judgment  of  the  court  below  be 
reversed,  and  the  cause  reinstated. 


No,  80. — The  Administrators  of  James  M'Cleskey,  plaintiffs 
in  error,  vs.  Washington  Leadbetter,  defendant  in  error. 

Where  cross-interrogatories  have  relation  to  the  subject  matter  of  the  direct  examina- 
tion,  and  the  roramission  is  returned  with  the  cross-  interrof^atories,  or  any  one  of 
them,  unanswered,  the  whole  of  the  testimony  ought  to  he  withheld  from  the  jury. 

A  party  claiming  under  a  grantor,  as  distributee  or  le<;atec,  cannot  impeach  his  deed 
for  want  of  consideration,  or  because  it  was  intended  to  defraud  creditors.  Both 
the  grantor  and  hia  privies  are  estopped  from  denying  it. 

A  deed  which  recites  a  former  deed  and  its  loss,  is  evidence  of  the  first  deed",  and  the 
grantor  and  his  privies  are  bound  by  the  recital. 

A  deed  or  other  instrument  in  writing,  more  than  thirty  years  old,  need  not  be  proven, 
but  is  admitted  in  evidence  as  an  ancient  document,  provided  its  genuineness  be 
satisfactorily  established. 

This  was  an  action  of  trover  for  several  slave S/;  verdict  for  the  de- 
fendant in  error,  who  was  the  plaintiff  below,  and  motion  for  a  new 
trial  overruled.  Tried  before  Judge  Dougherty,  in  the  Superior  Court 
of  the  county  of  Hall,  at  March  Term,  1846. 

For  the  facts  of  the  case,  the  grounds  of  the  motion  for  a  new  trial, 
^  and  the  errors  assigned  in  the  decision  of  the  court  bclowy  the  reader  la 
referred  to  the  opinion  delivered  by  the  Supreme  Court. 
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Junius  Hillyer,  Jno.  W.  H.  Underwood,  and  Basil  H.  Overby, 
for  the  plaintiffs  in  error. 

Nathan  L.  Hutchins^  H.  and  T.  R.  R.  Cobb,  James  P.  Sim^ions, 
and Peeples,  for  the  defendant  in  error. 

By  the  Court — Nisbet,  Judge. 

In  this  action  of  trover  for  certain  slaves,  Amy  and  her  children  and 
grandchildren,  the  plaintiff  introduced  in  evidence,  a  bill  of  sale  from 
Drury  Leadbetter,  dated  in  1790,  to  one  Buckner  Harris,  conveying 
certain  slaves,  and  among  them  Amy,  to  said  Harris. 
^  He  farther  introduced,  in  evidence,  an  instrument  in  writing,  bearing 
date  in  1804,  signed  by  Buckner  Harris,  and  attested  by  two  witnessefe, 
one  of  whom  signed  officially,  as  a  magistrate  ;  which  instrument  appears, 
from  the  record,  to  have  been  recorded  on  the  books  of  Green  county 
Superior  Court,  but  at  what  time,  not  disclosed.  This  instrument  reciiee, 
or  rather  purpoi^ts  to  certify,  that  the  maker,^  Buckner  Harris,  did, 
several  years  before,  convey  to  the  plaintiff,  Washington  Leadbetter, 
by  way  of  deed  of  gift,  two  negroes,  to  wit.  Amy  and  Melinda,  and  that 
the  title  to  said  negroes  was  vested  in  him,  as  appeared  from  the  records 
of  the  clerk's  office  of  Wilkes  county.  After  which  certificate  or  reci- 
tal, the  instrument  proceeds  as  follows: 

"  Now  be  it  known  to  all  persons^  that  whereas  the  said  deed  of  con- 
veyance is  represented  to  me  as  being  lost  or  mislaid,  so  that  the  said 
Washington  Leadbetter  cannot  establish  his  title  to  said  negroes,  I  do, 
by  these  presents,  continue  to  relinquish  to  the  said  Washington,  all 
and  singular  such  title  as  may  remain  in  me,  reserving  the  service  of 
said  negroes  for  his  mother,  during  her  natural  life,  as  also  to  confirm 
any  other  agreement  they  may  choose  to  enter  into." 

The  record  shows  farther,  that  the  wife  of  Drury  Leadbetter,  (he 
having  died  shortly  after  the  date  of  the  bill  of  sale  to  Buckner  Harris,) 
and  who  is  the  mother  of  the  plaintiff,  intermarried  with  James 
M'Cleskey,  the  defendant's  intestate.  All  the  negroes  mentioned  in  the 
bill  of  sale  from  Drury  Leadbetter  to  Buckner  Harris,  were,  after  the 
death  of  the  former,  sold  under  execution  as  his  property,  except  Amy, 
who  fell  into  the  possession,  at  the  sale,  of  Mrs.  James  M'Cle6key,then 
the  widow  of  Drury  Leadbetter.  Amy  remained  in  possession  of 
James  M'Cleskey  and  his  wife,  until  Mrs.  M*Cleskey  died,  when  thiB 
action  was  brought  against  James  M'Cleskey  for  Amy  and  her  descend- 
ants, some  8  or  10  in  number.  James  M*Cleskey  dying,  his  represen- 
tatives were  made  parties. 

The  plaintiff  below  farther  proved  the  repeated  admissions,  for  a 
series  of  years,  of  James  M^Cleskey  and  his  wife,  that  the  property 
belonged  to  the  plaintiff,  and  that  Mrs.  M'Cleskey  had  only  a  life  estate 
in.it. 

The  defendants  sought  to  defeat  the  plaintiff's  title,- by  showing  that 
the  biU  of  sale  from  Drury  Leadbetter  to  Buckner  Harris  was  void ; 
because  giveu  without  consideration,  and  to  defraud  creditoi^,  a&d^ 
Possession  in  Harris  did  not  accompany  it«     The  defendants 
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also  objected  to  the  admission  of  the  writing  from  Buckner  Harris  to 
Washington  Leadbettcr,  because,  as  he  alleged,  it  was  no  deed,  nor  the 
confirmation  of  one,  and  required  its  execution  to  be  duly  proven. 

The  interrogatories  of  one  Williamson  Leadbetter  were  read  by  the 
defendants,  to  prove  that  the  bill  of  sale  made  by  Drury  Leadbetter  to 
Buckner  Harris  was  fraudulent,  and  the  interrogatories  of  one  Strick- 
land were  tendered  by  the  plaintiff  to  impeach  the  credibility  of  William- 
son Leadbetter.  In  the  direct  examination  of  Strickland,  lie  was  asked 
to  relate  what  he  had  heard  Williamson  Leadbetter  say,  about  making  fifty 
dollars  for  swearing  in  the  case  for  M'Cleskey .  To  which  question  Strick- 
land answered,  that  he  heard  Williamson  Leadbetter  say,  whilst  speak- 
ing of  ^is  testimony  in  this  suit,  that  fifty  dollars  was  better  than  nothing. 

Upon  the  cross-examination,  the  witness  was  asked,  "From  whom 
did  he  (Williamson  Leadbetter)  si^  he  was  to  receive  fifty  dollars,  or 
any  other  sum,  for  the  testimony.^"  Which  last  cross-interrogatory  was 
not  answered,  and  the  admission  of  the  whole  of  Strickland's  evidence  was 
excepted  to  on  that  ground.  The  court  overruled  the  exception  and 
admitted  the  interrogatories. 

Such  are  the  facts  in  this  case,  which  appear  to  us  be  necessary  to  a 
clear  understanding  of  the  points  made  in  the  assignment. 

Upon  the  trial,  the  court  instructed  the  jury  that  the  interrogatories 
of  Strickland  were  admitted,  because  he  did  not  consider  the  answers  of 
Strickland  on  the  subject  of  what  Williamson  Leadbetter  had  said  about 
the  fifty  dollars,  as  impeaching  the  credibility  of  Leadbetter. 

Also,  that  the  defendant  could  not  impeach  the  deed  or  bill  of  sale 
from  Drury  Leadbetter  to  Buckner  Harris  for  fraud,  or  for  want  of  con- 
sideration ;  that  it  was  binding  on  Drury  Leadbetter,  and  all  claiming 
under  liim  as  distributees  or  legatees  ;  that  he  could  not  take  advantage 
of  his  own  fraudulent  intent;  and  that  if  the  jury  believed  that  the 
defendant  held  the  negroes  under  him  as  a  distributee  or  legatee,  he 
could  not  set  up  the  fraud  of  said  Leadbetter  in  avoidance  of  the  deed. 
That  the  paper  purporting  to  be  a  bill  of  sale  from  Buckner  Harris 
to  Washington  Leadbetter,  vesting  a  life  estate  in  Mrs.  M'Cleskey,  was 
but  a  declaration  of  what  he  before  had  done ;  that  such  declaration 
was  no  legal  evidence  of  his  having  done  the  thing  ;  that  such  declara- 
tion would  bind  Harris  as  an  admission,  but  as  between  other  parties, 
it  was  not  binding  as  evidence  that  he  had  executed  a  good  and  valid 
bill  of  sale  ;  that  if  the  latter  clause  should  be  considered  as  a  convey- 
ance, the  whole  instrument  must  be  considered ;  and  if  the  first  part  of 
it  should  be  considered  as  a  deed  or  confirmation,  it  also  showed  that 
he  had  before  executed  a  de^d  conveying  an  absolute  and  unqualified 
estate  to  plaintiff,  without  any  reservation  of  a  life  estate  to  his 
(plaintiff's)  mother.  That  if  the  deed  had  been  made  as  recited  in  the 
instrument,  its  loss  did  not  divest  the  title  to  plaintiff,  and  revest  it  in 
Harris;  and  therefore,  in  1804,  Harris  had  no  title  to  convey  to  any 
one,  much  less  could  he,  by  the  paper  in  evidence,  create  or  convey  a 
different  estate  from  ^hat  created  and  conveyed  in  his  first  deed ;  and 
consequently,  the  paper  under  consideration  ^ilJnot  operate  as  a  deed 
of  conveyance  creating  a  life  estate  in  Mrs.  ^releskey,  and  at  her  death 
remainder  t»  the  plaintiff. 

The  learned  judge  gave  other  iostmotions  to  the  jury,  which,  as  th" 
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were  not  made  the  ground  of  error,  are  not  here  repeated.  Under  the 
charge  of  the  court,  the  jury  found  a  verdict  for  the  plaintiff.  Where- 
upon, the  defendant  moved  a  rule  for  a  new  trial,  which  being  refused, 
he  brought  his  writ,  assigning  as  follows,  to  wit : 

1st.  That  the  court  erred  in  permitting  the  instrument  executed  by 
Bnckner  Harris  to  plaintiff,  to  go  as  evidence  to  the  jury. 

2d.  In  permitting  the  interrogatories  of  Strickland  to  be  read  to  the 
jury,  when  a  material  cross-interrogatory  was  not  answered. 

3d.  In  charging  the  jury  that  the  defendants  below  could  not  impeach 
the  deed  from  Drury  Leadbetter  to  Buckner  Harris  for  fraud,  or  want 
of  consideration,  or  because  Harris  never  had  possession  of  the  property 
mentioned  in  the  deed.  ^ 

Thus,  with  wearisome  but  necessary  tediousness,  have  we  arrived  at 
the  points  in  this  case,  for  the  judgment  of  this  court. 

We  shall  consider  the  2d  error  first.  On  principle,  we  think  the 
interrogatories  of  Strickland  ought  to  have  been  rejected,  upon  the 
ground  that  the  cross-question  was  not  answered. 

It  is  a  power  incident  to  courts  of  justice,  in  cases  where  a  witness 
resides  abroad,  out  of  the  jurisdiction,  and  refusesto  attend,  or  is  sick 
and  unable  to  attend,  to  cause  his  testimony  to  be  taken,  by  order,  or 
commission  for  that  purpose.  The  commission  to  take  the  depositions 
of  a  witness  thus  situated,  is  accompanied  usually  by  interrogatories, 
filed  by  the  parties  on  both  sides. — Greenleaf^  387-8-9,  and  authorities 
cited  in  note  on  page  388.  As,  however,  difficulties  lay  in  the  way  in 
England,  of  the  enforcement  of  a  witness  to  answer,  by  courts  of  com- 
mon law,  the  whole  matter  was  regulated  by  acts  of  Parliament. — 13 
Geo.  3,  and  1  Wm.  4. 

At  common  law,  and  by  statute,  the  right  of  cross-examination  is 
studiously  maintained. — liddPrac.  809-10-11. 

The  power  of  issuing  a  commission  to  take  depositions,  is  incident  to 
courts  of  common  law,  in  this  country,  as  in  England  ;  but  the  manner 
in  which  it  is  to  be  exercised  and  enforced  in  the  States  is  variously 
prescribed  by  statute.  By  act  of  the  General  Assembly  of  the  State 
of  Georgia,  of  February  1799,  {Prin.  425,)  it  is  enacted,  that  "  where 
any  witness  resides  out  of  the  State,  or  out  of  any  county,  in  which  his 
testimony  may  be  required  in  any  cause,  it  shall  be  lawful  for  either 
party,  on  giving  at  least  ten  days'  notice  to  the  adverse  party,  or  his  or 
their  attorney,  accompanied  with  a  copy  of  the  interrogatories  intended 
to  be  exhibited,  to  obtain  a  commission  from  the  clerk  of  the  court  in 
which  the  same  may  be  required,  directed  to  certain  commissioners,  to 
examine  all  and  every  such  witness  or  witnesses,  on  such  interrogatories 
as  the  parties  may  exhibit,"  &c. 

By  this  act,  notice  is  to  be  given  to  the  adverse  party,  with  a  copy  of 
the  interrogatories  in  chief  to  be  exhibited ;  obviously  with  a  view  to  the 
right  of  cross-examination. 

Farther  :  by  this  act  it  is  made  the  duty  of  the  commissioners  to  exa- 
mine the  witness  on  such  interrogatories  as  the  parties  may  exhibit.  Such 
examination  thus  taken  im^y  be  read  on  the  trial,  on  the  motion  of  either 
party.  ,  The  right  of  cross-examination,  and,  by  all  necessary  implication, 
of  having  the  cross-questions  answered,  is  thus  secured.  Ifrthe  examim- 
'"i  not  taken  as  the  statute  directs — that  is,  among  other  thingBi  jt ' 

I  '  ■ 
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the  questions  of  both  parties  are  not  answered — it  shall  not  be  read  at  the 
trial.  This  conclusion,  if  it  needed  it,  is  strengthened  by  the  provision 
which  our  laws  make  for  compelling  a  witness  to  answer. — Ilotchkis&y 
584-5. 

It  is  scarcely  necessary  to  remark  that  these  statutes  do  not  repeal  the 
rules  of  law  which  regulate  the  admission  of  evidence.  For  example, 
they  do  not  repeal  the  common  law,  as  to  what  is  the  manner  or  extent  of 
the  cross-examination.  Aside  from  our  own  statutes,  the  general  rule  at 
law  is,  that  no  evidence  shall  be  admitted,  but  what  is  or  might  be  under 
the  examination  of  both  parties. — Greenleaf^  620,  sec.  554;  1  M,  and  S. 
4,  6  ;  McCl  and  Y.  160  ;  3  Surnn,  98, 104^5 ;  1  Starkie,  210-1. 

This  rule  does  not  mean  that  the  party  suing  out  the  commission  shall 
be  deprived  of  the  benefits  of  his  witness's  testimony,  by  failure  of  the 
other  party  to  exercise  the  privilege  of  cross-examination,  or  by  the  dere- 
liction of  the  commissioners,  or  the  contumacy  of  the  witi^ess  ;  but  it 
does  mean  that  a  party,  seeking  the  privilege  of  cross-examination,  shall 
not  be  forced  to  trial  without  it.  It  certainly  does  mean  that  interrogato- 
ries ought  not  to  be  read,  where  cross-questions  are  filed  and  unanswered, 
provided  they  are  such  as,  by  law,  ought  to  be  answered,  until  the  pro- 
cesses of  the  court  are  exhausted  to  compel  the  witness  to  answer. — 
Greenkaf^  621 ;  2  M.  and  Rob,  207. 

I  have  been  thus  particular  in  planting  the  power  of  cross-examination 
upon  a  foundation,  laid  in  authority,  because  of  the  sacred  character  of 
the  right.  The  power  of  cross-examination  is  the  most  efficacious  test 
which  the  law  has  devised  for  the  discovery  pf  truth.  Without  it  viva 
voce  examinations,  and  more  particularly  examinations  by  commission, 
would  be  very  unsafe :  the  ingenious  witness,  or  still  more  ingenious  ex- 
aminer in  chief,  might  easily  evade  the  truth,  and  at  the  same  time  avoid 
the  pains  of  perjury.  The  right  to  be  confronted  with  the  witness,  and 
to  sift  the  truth  out  of  the  mingled  mass  of  ignorance,  prejudice,  passion, 
and  interest,  in  which  it  is  often  hid,  is  among  the  very  strongest  bul- 
warks of  justice.  By  means  of  it  ^^  the  situation  of  the  witness  with  re- 
spect to  the  parties,  and  to  the  subject  of  litigation ;  his  interest,  his  mo- 
tires  ;  his  inclinations  and  prejudices ;  his  means  of  obtaining  a  correct  and 
certain  knowledge  of  the  facts  to  which  he  bears  testimony  ;  the  manner 
in  which  he  has  used  those  means  ;  his  powers  of  discernment,  memory 
and  description  ;  are  all  fully  investigated  and  ascertained,  and  submitted 
to  the  consideration  of  the  jury," — GreenUafy  sect.  446. 
'•'  Let  us  inquire,  now,  whether  the  case  before  us  was  such  a  one  as, 
according  to  the  law  of  evidence,  required  the  withholding  the  interroga- 
tories from  the  jury. 

It  will  be  remembered  that  the  defendant  in  the  court  below  had  ex- 
amined a  witness,  Williamson  Leadbetter  by  name,  to  prove  that  the 
depd  from  Drury  Leadbetter  to  Buckner  Harris  was  void.  The  plaintiff 
sued  out  a  commission  to  examine  Strickland,  and,  among  other  things, 
for  the  purpose  of  impeaching  the  credibility  of  Williamson  Leadbetter. 
To  do  this,  one  of  the  questions  in  chief  is  the  following :  "  Relate  what 
you  have  heard  him,  the  said  Williamson,  say  about  making  fifty  dollars, 
by  swearing  in  the  above  case  for  McCIeskey,  the  defendant  ? "  The 
cross-questioi^icited  by  this  question  in  chief,  and  which  was  not  an- 
swered, is  the  following :  "  From  whom  did  he  say  he  was  to  receive «" 
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fifty  dollars,  or  any  otljer  sum,  for  the  testimony  ?"  The  answer  to  the 
direct  question  is :  "1  heard  him,  Williamson  Leadbetter,  say,  while 
speaking  of  his  testimony  in  the  above  suit,  that  fifty  dollars  was  better 
than  nothing." 

The  rule  as  to  what  cross-questions  may  be  put  is  this,  to  wit:  a  party 
has  no  right  to  cross-examine  any  witness,  except  as  to  facts  and  circum- 
stances, connected  with  the  matters  stated  in  his  direct  examinalioD. — 
14  Peters'  Rep.  448-461. 

It  is  true  that  a  party  may  call  a  witness,  and  if  he  does  not  examine 
him  in  chief,  the  opposite  party  may  swear  him  on  his  account,  and  ex- 
amine him  generally.  How  far  the  examination  uf  a  witness  by  commis- 
sioners, under  our  statute,  makes  him  a  witness  generally/or  both  parties, 
we  need  not  decide,  being  willing  to  rest  this  case  on  the  strict  rule  as  to 
cross-examination,  laid  down  by  Mr.  Justice  Story,  in  ]4Peler$. 

The  object  of  the  direct  question  is  to  prove,  by  Williamson  Leadbet- 
ter's  own  statements,  that  he  had  received  money  to  testify  in  the  case, 
and  thus  to  destroy  or  weaken  his  credibility  with  the  jury.  The  answer 
is,  that  witness  heard  him  say,  in  speaking  of  his  testimony,  that  fifty  dol- 
lars was  better  than  nothing.  Now,  judging  of  the  cross-interrogation, 
by  the  direct  question  and  its  answer,  we  believe  that  it  must  be  held  to 
relate  to  a  fad  or  circumslance^  connected  with  the  matter  stated  in  the 
direct  examination.  The  matter  stated  is,  the  making  of  fifty  dollars  hy 
swearing  ;  the  circumstance  or  fact  connected  with  it,  is  the  person  from 
whom  he  received  it.     The  connection  is  plain. 

Now,  how  far  the  answer  of  the  witness,  to  the  question  propounded  in 
the  direct  exaniination,did,in  fact,  impeach  the  credibility  of  Williaroson 
Leadbetter,  is  not  our  province  to  determine ;  nor  was  it  the  province  of 
the  court  below  to  determine.  It  is  the  right  of  the  jury,  and  their  right 
exclusively,  to  pass  upon  the  meaning  and  effect  of  the  testimony  submit- 
ted to  them.  Nor  can  we  or  the  court  below  determine  how  far  the 
answer  of  the  witness  to  the  cross-question,  would  have  modified  the 
meaning  and  effect  of  his  answer  to  the  direct  question.  We  are  conv  inc- 
ed  that  the  party  had  the  right  to  have  the  circumstances  under  which 
Williamson  Leadbetter  made  this  statement  explained  ;  and  having  cross- 
examined  the  witness  with  this  view,  and  the  commission  having  been 
returned  into  court  with  this  question  unanswered,  it  was  the  duty  of 
the  court  to  have  withheld  the  interrogatories  from  the  jury. 

But  we  are  imwilling,  notwithstanding,  to  send  this  cause  back  upon 
this  ground.  This  error  is  assigned  on  a  refusal  of  the  court^below  to 
grant  a  new  trial.  New  trials  are  within-  the  sound  legal  discretion  of 
the  court.  We  shall  not,  except  in  plain  and  strong  cases,  interfere  with 
the  exercise  of  that  discretion.  Notwithstanding  the  error  (as  we  believe 
it  to  be)  of  the  court,  in  admitting  the  testimony,  yet  we  can  readily 
believe  that,  in  this  case,  the  jury  might  have  found  as  they  did,  had  it 
been  rejected.  Admitting  the  unimpeached  truth  of  everything  testified  to 
by  Williamson  Leadbetter,  yet  the  jury  might  have  found  as  they  did  find. 
The  courts  will  not  set  aside  a  verdict,  on. account  of  the  admission  of 
evidence  which  ought  to  have  been  rejected,  provided  there  be  sufficient 
without  it  to  authorize  the  finding.— Tidrf,  907  ;  1  Taunt,  12. 

We  are  satisfied  that  there  is  no  error,  in  the  record ,^n  the  third 

"nd  of  error.     We  are  of  opinion,  with  the  court  belo^that  a  deed^ 
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void  as  against  third  persons,  is  yet  binding  inter  partes  ;  and  that  it  is 
also  binding  upon  privies.  No  one  can  allege  aught  against  his  own 
deed  ;  nor  can  any  one  allege  anything  against  a  deed,  who  sets  up  a 
claim  under  the  grantor.  Both  the  grantor  and  those  who  claim  under 
him  are  estopped  from  pleading  that  his  act  is  void,  because*  a  fraud  on 
the  law.  It  may  be  true,  that  the  deed  from  Drury  Leadbetter  was  a 
voluntary  deed,  without  consideration,  and  made  expressly  to  defraud  his 
creditors ;  yet  it  is  nevertheless  true,  that  if  the  defendant  did  set  up  a 
claim  to  the  property  in  question,  as  his  distributee  or  legatee,  he  was 
estopped  from  so  doing.  Whether  he  did  claim  in  that  character  or  not, 
was  very  properly  lefc  to  the  jury. 

There  are  some  modifications  of  the  general  proposition  assert- 
ed above :  for  example,  one  may  attack  the  deed  of  a  grantor,  who 
claims  under  him,  by  prior  deed.  But  the  general  principle,  as  applicable 
to  the  facts  of  this  case,  is  true. — 1  Starkie  on  J^videncej  369,  note;  4 
Binney^  231  ;  1  Dallas ^  67;  3  Mason^  378  ;  2  Rand.  3b4 ;  Greenleaf^ 
28;  9  Cranchj  43;  11  Johns.  97  ^  2  2erm  Rep,  171 ;  2  Taunt.  278;  2 
B.  Sf  A.  367;  2  Smith's  Leading  Cases,  452. 

In  treating  of  the  first  assignment,  which,  for  convenience,  we  make  last 
in  the  series,  it  does  not  become  necessary  to  give  a  construction  to 
every  part  of  the  instrument  made  by  Bujkner  Harris  to  the  plaintiff 
below,  Washington  Leadbetter.  The  exception  taken  is  to  its  admissi- 
bility generally ;  and  in  the  argument,  because  its  execution  was  not 
sufficiently  proven.  It  w^s  rightfully  admitted  as  an  admission  against 
Harris,  the  maker.  We  also  think  it  was  evidence  of  the  fact  of  a  pre- 
vious deed  from  him  to  the  plaintiff,  the  execution  and  loss  of  which  it 
recites.  A  deed  which  recites  a  prior  deed  is  evidence  of  the  first  deed, 
and  the  grantor  is  estopped  from  denying  it. 

AlthouLsh  this  paper  is  not  a  deed,  yet  the  principle  applies  to  this  in- 
strument, let  its  technical  character  be  what  it  may. 

Both  this  paper  and  the  previous  conveyance,  to  which  it  refers,  are  part 
of  the  plaintiff's  title,  and  as  such,  were  material  to  his  case.  As  to 
what  extent,  together  or  singly,  they  prove  a  title  in  him,  we  are  not 
authorized  to  say  :  of  that  the  jury  was  the  proper  judge. 

In  regard  to  the  rule,  that  the  recital  in  a  deed  of  the  execution  of  a 
previous  deed  is.evjdence  of  the  fact,  and  binding  upon  the  party  making 
it,  and  privies,  see  Grreenkafy  26 j  27,  sec.  23;  Ivilles,  9  ;  6  Peters,  611  ; 
4  Petersy  1,  83 ;  1  Starkie,  369;  6  Mod.  44  ^  Salk.  285 ;  4  Bing.  231 ; 
2  Lev.  108,  109;  Gilb.  L.  En.  100;  and  particularly  the  case  of  Car- 
ver vs.  Jackson,  reported  in  4  Peters,  1  to  87,  where  the  whole  doctrine 
is  discussed  with  extraordinary  ability  by  Mr.  Justice  Story. 

This  paper  was  properly  admitted  as  an  ancient  document.  The  usual 
proof  of  execution  was  not  necessary.  In  the  nervous  language  of  Buller, 
in  Rex  vs.  The  Inhabitants  of  Farringdon,  (2  T.  R.  471,)  "  It  is  an 
established  rule,  which  holds,  in  case  of  every  deed,  that  if  it  be  above 
thirty  years  standing,  it  proves  itself." 

This  document  is  more  than  thirty  years  old.  W^e  take  the  rule  upon 
this  subject  to  be  this :  "  An  ancient  deed,  by  whicli-  is  meant  oiic  more 
than  thirty  years  old,  having  nothing  suspicious  about  it,  is  presumed  to 
be  genuine  wi^out  express  proof,  the  witnesses  being  presumed  dead  ; 
and  if  it  is  foun^  in  the  proper  custody,  and  is  corroborated  by  ancient  o 
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modem  correspoDding  enjoymenty  or  by  other  equivalent  or  explanatory 
proof,  it  is  to  be  presumed  that  the  deed  constituted  part  of  the  actual 
transfer  ofproperty  therein  mentioned. "—Grccn/ea/,  173-4,  sec.  142^5-4. 
They  are  to  be  considered  as  parts  of  the  res  gesta^  from  which  we  infer 
the  whole  transaction,  ex  uno  disccs  omtiei :  or,  to  use  the  beautiful  and 
apt  illustration  of  Professor  Greenleaf :  "The  residue  of  the  transaction 
may  be  as  unerringly  inferred  from  the  existence  of  genuine  ancient  doc- 
uments, as  the  remainder  of  a  statute  m^y  be  made  out  from  an  existing 
toraoy  or  a  perfect  skeleton  from  the  fossil  remains  of  a  part."  It  is 
nece^'sary,  however,  to  ascertain  the  genuwe^ne-^  of  these  ancient  docu- 
ments, for  their  value  depends  upon  that  fact.  This  may  be  shown 
prima  /acic,  by  proof  that  the  document  comes  from  the  proper  cuMtody^ 
or  by  otherwise  accounting  for  it.  Documents  found  in  a  place  in  which, 
and  under  the  care  of  persons  with  whom,  the  care  of  such  papers  might 
naturally  and  reasonably  be  expected  to  be  found,  are  in  precisely -the  cus- 
tody which  gives  authenticity  to  them. — Greenleaf ^  172,  sec.  142 ;  2  Biw^, 
N.  C.  183,  200, 201 ;  2  Anstr,  601  ;  3  Taunl.  91  ;  5  Ftice,  312 ;  1  ib. 
225,  232 ;  2ib.  303, 307 ;  4  Wheat.  213,  221 ;  9  Peters,  663-675  ;  5  £6. 
319,  344;  3  Johtis,  Cos.  283;  5  Cowenj  221  ;  7  Wend.  371 ;  2  JVott 
and  M'Cord,  400  ;  2  i6.  55  ;  2  M.  and  Rob,  240. 

Now,  for  the  custody  of  this  document,  there  is  no  place  provided  by 
law ;  there  is  for  such  a  paper  no  legal  depository.  The  person  interest- 
ed in  and  claiming  under  it,  is  the  person  naturally  and  reasonably  ex- 
pected to  keep  it.  So  far  as  the  record  discloses  the  facts,  it  came  out  of 
Washington  Leadbetter  ;  it  was  found  in  his  custody  ;  he  exhibited  it  in 
evidence,  and  he  is  the  person  who  is  named  in  it  as  the  remainder-man. 
Who  else  should  have  it }  or  where  would  one  go  to  find  such  a  p^per, 
but  to  him,  of  all  the  world  most  interested  in  it  ? 

It  is  farther  desirable,  that  there  be  proof  of  some  act  done  in  reference 
to  the  document  offered,  as  further  assurance  of  its  genuineness  ;  sach 
as  early  possession  and  enjoyment,  or  modern  possession  and  user.  And 
in  all  cases  where  unexceptionable  evidence  of  enjoyment,  referable  to 
the  document,  may  reasonably  be  expected  to  be  found,  it  must  be  pro- 
duced.—Grecnfea/,  173,  sec.  143;  1  FhiL  Ex>.  277;  10  B.  and  C.  17. 

In  the  cas^  before  us,  the  record  shows  possession  in  the  tenant  for  life 
at  a  very  early  period,  and  down  to  her  death,  and  the  assertion  of  the 
plaintiff's  claim  immediately  on  her  death.  Also  the  suing  out,  by  the 
plaintiff,  of  a  process  against  the  defendant,  before  the  death  of  the  ten- 
ant for  life,  to  enjoin  him  from  taking  the  property  out  of  the  jurisdiction 
of  the  court.  So  that  this  part  of  the  rule  seems  to  have  been  complied 
with. 

Further  evidence  of  its  genuineness  is  found  in  the  fact  of  its  having 
been  recorded,  which,  according  to  some  of  the  authorities,  disp^jnses 
with  proof  of  possession,  or  other  act  of  enjoyment  referable  to  the  deed. 

A  very  grave  question  has  been  made,  whether  proof  of  possession  is 
not  indispensable ;  or  whether  its  absence  may  be  supplied  by  other  satis- 
factory corroborative  evidence — Chancellor  Kent,  sustained  by  many 
authorities,  holding  the  former  opinion.  For  this  position,  see  3  Johns^ 
Cas.  283 ;  Coke  LU,6b;  1  Roll.  R.  132 ;  Skin.  239 ;  2  Mod.  323 ; 
110  Black.  R.  532  ;  3  Johns.  R.  292,  298.     The  latter  proposition  how- 
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ever,  seems  to  be  sustained  by  more  nomerous,  if  not  higher  authori- 
ties, and  is  considered  as  the  rule. 

It  is  now  agreed,  that  where  proof  of  p  tssession  cannot  be  had,  the  deed 
may  be  read,  if  its  genuineness  is  satisfactorily  established  by  other  cir- 
cumstances.—6  Dow,  202,  byword  Eldon  ;  9  Ves.  5  ;  2  C.  ami  P.  440  ; 

4  Wheat.  213,  221 ;  3  Johns.  Cos.  283,287  ;  6  Cow.  221,225  ;  7  Cote. 
431  ;  7  Wend.  371,  373-4  :  also  the  cases  collected  in  Cotcen  and  BilPa 
notes  to  1  Phil.  Ev.  477. 

The  principles  stated  apply  to  all  documents  or  writings  which  convey 
rights  of  any  kind,  as  well  as  to  deeds  and  wills. — See  2  T.  R.  470-71  ; 

5  T.  R.  412,  in  note;  4  B.  aiifi  Aid.  376  ;  6  Eng.  C.  L.  Reps.  452. 
Let  the  judgment  of  the  court  below,  for  these  reasons,  be  affirmed.  ' 


No.    81. — Lorenzo   D.  Davis,  plaintiff  in  error,  vs.  Alsey  B. 

Barker,  defendant  in  error. 

An  execution  is  valid,  issued  upon  a  confession  of  judgment,  which  appears  on  the 
writ,  and  which  has  been  registered  together  with  the  declaration  and  judgment, 
upon  the  permanent  records  of  the  court,  although  the  clerk  has  omitted  to  enter 
said  confession  upon  the  miniUes. 

An  entry  of  confession  of  judgment,  on  the  declaration  of  file  in  the  cltrk's  oflBce,  is 
sufficient,  in  the  absence  of  all  proof,  to  discredit  the  memorandum,  to  authorize 
the 'court  wherein  it  was  made,  to  have  it  transcribed  on  its  minutes  at  any  subse* 
quent  term,  in  order  to  preserve  their  harmony. 

No  notice  to  the  defendant  is  necessary,  to  warrant  an  application  to  the  court,  to 
enter  saict  confession,  nunc  pro  tune. 

Is  it  necessary  that  a  confession  of  judgment,  which  is  the  act  of  the  party  only,  should 
appear  on  the  minutes?  And  can  a  claimant  after  issue  joined,  and  a  trial  on  the 
merits,  except  to  the  regularity  of  the  previous  proceedings  in  the  c^iuse  ?    Quere  7 

^ 

For  the  facts  of  the  case,  and  the  errors  assigned,  the  reader  is  referred 
to  the  opinion  of  the  Supreme  Court. 

John  W.  H.  Underwood,  and  William  Martin,  for  the  plaintiff  in 
erfor,  made  the  following  points : 

1st.  Process  may  be  amended  by  the  instructions  given  the  clerk ; 

2d.  The  plea  roll  may  be  amended  by  the  imparlance  roll ; 

3d.  The  verdict  may  be  amended  by  the  recollection  of  the  judge  ; 

4th.  The  judgment  may  be  amended  by  another  part  of  the  record,  if 
the  judgment  will  be  thereby  affirmed  ; 

5th.  If  innportant  rights  are  likely  to  be  jeoparded,  amendments  will  be 
allowed,  that  would  otherwise  be  refused  ; 

6th.  The  record  was  sufficiently  full,  and  ought  to  have  been  allowed 
to  go  to  the  jury ; 

And  submitted  the  following  authorities :— 1  Bac.  Abr.  154, 157,  '"' 
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•164  to  167 ;  1  Kinne''%  Comp,  15 ;  1  BilPs  Rep.  167,  209,  239 ;  2  HilPs 
Rep.  451,  476;  Schletfa  Dig,  130,  136;  1  TUid^s  Frac.  660-1-2;  1 
Jac.  Law  Die,  85  to  90. 

H.  and  T.  R.  R.  Cobb,  for  the  defendant  in  error. 

By  the  Court — Lumpkin,  Judge. 

An  execution,  issued  from  the  "Superior  Court  of  Lumpkin  county,  in 
favor  of  Lorenzo  D.  Davis,  agains^  one  Elias  Turner,  and  was  levied  on 
two  slaves,  which  were  claimed  by  Alsey  B.  Barker.  At  March  term, 
1846,  the  cause  stood  for  trial  on  the  appeal — Judge  Wright,  presiding. 
They?. /a.  was  oflfered  in  evidence  and  rejected  by  the  court,  and  the  levy 
ordered  to  be  dismissed,  upon  the  ground  that  the  confession  of  judgment 
by  the  defendant  had  never  been  entered  on  the  minutes  of  the  court, 
although  endorsed  on  the  declaration,  and  enrolled  with  the  other  pro- 
ceedings. 

It  was  moved  to  have  the  confession  entered  nunc  pro  tunc  and  over* 
ruled.    *  , 

At  the  adjourned  term  of  the  court  in  June,  a  new  trial  was  applied  for 
on  the  grounds,  that  the  court  had  erred  in  repelling  the  execution,  and 
in  refusing  the  motion  to  supply  the  defect  in  the  minutes.  The  appli- 
cation was  denied,  the  court  adhering  to  its  former  decision  upon  both 
points,  whereupon,  counsel  for  the  plaintiffin  execution  excepted. 

There  is  no  complication  in  the  facts  of  this  case,  and  we  will  come, 
therefore,  at  once  to  the  errors  assigned  to  the  opinion  of  the  circuit 
judge. 

Formerly,  the  rules  of  law  were  much  more  rigorous,  with  respect  to 
amendments,  than  they  are  at  present.  The  several  statutes  of  jeofails 
show  this :  Edward  1,  says  Britton,  granted  to  the  justices,  to  record  the 
several  pleas,  pleaded  before  them,  but  they  were  not  to  erase  their 
records  so  as  niake  them  justify  their  own  misdoings,  nor  amend  them. 
And,  this  ordinance,  we  are  told,  was  so  rigidly  observed,  that  when  Justice 
Hengham,  in  the  reign  of  that'monarch,  moved  with  compassion  for  the 
circumstances  of  a  poor  man,  who  was  fined  13s.  4d.,  erased  the  record 
and  made  it  6s.  8d.,  he  was  fined  800  marks,  with  which  a  clock-house, 
at  Westminster,  was  built  and  furnished  with  a  clock.  As  to  the  clock, 
however,  it  seems  there  is  some  incredulity  growing  out  of  a  chronological 
difiiculty,  clocks  not  having  been  in  use  till  a  century  afterwards. 

NoWj  it  is  hard  to  prescribe  a  limit  to  the  power  and  practice  of  the 
courts,  in  regard  to  amendments.  Even  as  far  back  (1780)  as  Ed- 
dowes  vs.  HopkinSy  {Douglas^  ^'^^O  Lord  Mansfield  said :  ^^  It  was  im- 
possible to  believe  there  was* such  an  absurdity  in  the  law,  as  that  a  mere 
mistake  of  the  officer  should  be  without  a  remedy."  And  he  mentioned 
the  case  of  one  Gibson,  who  had  been  tried  for  robbing  Mr.  PVancis,  and 
conA'icted  ;  ani  a  mistake  being  discovered  in  the  verdict,  upon  consulta- 
tion with  all  the  judges  at  his  chambers,  it  was  corrected  from  minutes 
sign»  d  by  the  jury,  and  the  prisoner  executed. 

And  in  the  case  of  Mara  vs.  Qatn,  6  Term  Rep.  l,the  court, /or/c  tncmv,  . 
with  strong  hand,  allowed  the  judgment  to  be  signed,  filed,  and  docketed, 
""^^  of  a  day,  two  years  in  fact  before  it  was  obtained,  because  it  advanced 
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ike  purposes  of  justice.     And  Lord  Kenjon,  Chief  Justice,  made  this  me-  ' 
morable  declaration :  '^  The  forms  of  the  court  are  always  best  used 
wlicn  they  are  made  subservient  to  the  justice  of  the  case." 

Jn  Mechanics^  Bank  vs.  Mintumj  19  John.  Bep.  244,  the  clerk  of  the 
court  of  the  interlocutory  judgment  against  the  endorser,  made  a  mistake 
in  the  assessment  of  damages,  by  calculating  the  interest  for  one  year 
less  than  the  actual  time,  and  the  attorney  of  the  plaintiff,  without  observ- 
ing the  mistake,  filed^the  report  of  the  assessment  and  entered  final  judg- 
ment thereon,  and  on  receiving  payment  of  the  amount  and  costs  acknow- 
ledged satisfaction,  which  Mras  entered  of  record.  Upon  the  payment 
over  of  the  money  to  his  client,  the  mistake  was  detected,  but  the . 
defendant* refused  to  rectify  it.  The  court,  on  motion  for  that  purpose, 
ordered  the  entry  of  satisfaction  of  the  judgment,  and  ail  proceedings  in 
the  cause,  subsequent  to  the  interlocutor/  judgment,  to  be  vacated  ;  and 
the  report  of  the  clerk  of  the  assessment  of  damages,  and  the  record  of 
the  judgment  and  the  satisfaction  thereof,  to  be  taken  off  the  files  of  the 
court,  and  canceled,  and  the  damages  to  be  re-assessed  by  the  clerk, 
allowing^  the  defendant  credit  for  the  amount  paid  by  him. 

In  Hancock^ s  case,  1  Saund.  336,  note  10,  it  is  laid  down  that  if  a 
judgment  be  entered  de  bonis  propriis^  instead  of  de  bonis  iestatoris,  si,  ^-c, 
it  is  considered  as  a  mere  clerical  mistake,  w^hich  the  court  below  will 
amend  on  motion,  even  after  the  record  has  been  removed  by  error,  and 
argument  had  in  the  Court  of  Error. 

The  Court,  in  Short  vs.  Coffin^  5  Burrow,  2730,  permitted  a  similar 
amendment.  And  Lord  Mansfield,  in  delivering  its  opinFon,  called  it  a 
mere  mistake  of  the  clerk.  And  he  cited  the  case  of  -Chapman  vs.  Gale, 
2  Lev.  22,  where  a  like  amendment  had  been  allowed  as  a  misprision  of 
the  clerk,  upon  the  affidavit  of  the  attorney,  that  he  gave  his  clerk  instruc- 
tions to  enter  the  judgment  up  according  to  the  plea. 

In  Close  vs.  Gillespey,  3  John.  Rep.  518,  a  judgment  had  been  entered 
upon  a  warrant  of  attorney,  and  the  -same  was  regularly  signed  and 
docketed  ;  but  by  the  negligence  of  the  attorney,  the  plea  of  the  defend- 
ant was  not  signed,  nor  wa.9  the  name  of  the  defendant's  attorney  inserted 
in  the  record.  The  plaintiff  was  allowed  to  amend  the  record  nunc  pro 
tunc,  though  a  subsequent  judgment  had  been  entered  up  against  the  defend- 
ant, in  which  a  preference  was  claimed. 

flero,  it  will  be  perceived  that  there  was  no  regular  judgment  until 
the  plea  was  signed.  But  the  court,  in  furtherance  of  justice,  made  valid 
a  proceedmg  which  before  was  nugatory. 

In  affirmance  of  the  judgment,  (and  it  will  be  observed,  that  there  is 
much  more  latitude  and  liberality  displayed  by  the  court,  in  allowing 
amendments  which  go  to  uphold  judgments,  instead  of  to  defeat  them ; 
the  judgment  itself  may  be  set  right  by  another  part  of  the  record,  in  a 
fact  which  appears  to  be  the  miiprision  or  neglect  of  the  clerk,  as  in  the 
mistake  of  the  names  of  parties,  and  such  like. 

In  debt  against  A,  the  judgment  was  quod  pradictus  Bcapiatur,  when 
it  should  have  he^n pradict.  A;  nevertheless,  this  shall  be  amended. — 
Roll  Abr.  337.  ,  , 

So  in  an  action  brought  by  Robert  Meredith,  abd  the  judgment,  as  en- 
tered, was,  quod  predict,  Carolus  Meredith  recuperet :  the  court  held  this 
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amendable,  being  only  the  fault  of  the  clerk^  the  misprision  being  in  the 
name  which  was  right  in  the  rest  of  the  record. — 1  Bac.  Ahr.  165. 

The  omission  of  the.  clerk  to  enter  upon  the  minutes  the  confession  of 
judgment,  was  clearly  a  mistake  in  the  discharge  of  a  mere  ministerial  • 
duty  ;  and  I  flatter  myself  that  the  authorities  quoted  show,  most  satisfac- 
torily, that  it  is  a  power  incidental  to  all  courts,  to  correct  the  errors  of 
their  ministerial  agents,  to  subserve  the  ends  of  justice.  And  if  verdicts 
and  judgments  can  be  amended, and  executions  likewise,  even  after  a  sale 
under  them  by  the  sheriff;  and  that,  too,  as  of  course^  and  without  a  rule 
or  notice  to  the  defendant  in  execution,  ( 1  Hill  Rep.  ^45,)  it  follows, 
a  tnulto  fortiori^  that  it  was  competent  for  the  court,  in  this  case,  to  have 
ordered  the  confession  to  be  inserted  in  its  minutes,  provided  it  had  been 

7ieces$ary.  ' 

It  is  contended  with  great  ingenuity,  by  the  counsel  of  the  claimant, 
(and  if  any  one  could  sustain  this  decision  it  were  he  ! — Si  Pergama  dex- 
tra!  &c.,)  that  there  is  no  evidence  of  this  confession  to  authorize  this 
entry  to  have  been  made  on  the  minutes.  But  if  verdicts  can  he  amended, 
and  numerous  precedents  are  found  to  .,lhat  effect,  from  notet  taken 
by  the  judge  at  the  trial^  by  notes  of  counsel,  and  by  affidavit  of  others, 
from  memory^  of  what  took  place  at  the  trial,  (  Cro.  CharleSy  338 ;  Bulltr'^s 
N.  P.  320;  1  Strange^  613  ;  1  Salk.  50,  and2Lord  Raymond.  895,) 
then  I  am  clear,  with  all  due  deference  for  my  brother  Wright,  that  the 
endorsement  on  the  writ,  in  this  case,  was  enough  to  justify  the  order 
which  was  applied  for  in  this  case  ;  and  this  writing  might  have  been 
strengthened  (if  anything  were  wanted  to  strengthen  it)  by  parol  proof. 

This  paper  was  in  the  custody  of  the  clerk,  a  sworn  officer,  and  not- 
withstanding many  of  our  clerks  are  negligent  to  a  fault,  in  allowing  all 
persons  to  have  access  to  the  records  and  papers  of  file,  in  their  keeping, 
still,  in  the  absence  of  all  evidence  calculated  to  cast  suspicion  upon  this 
memorandum,  I  think  we  are  hound  to  presume  that  it  is  the  act  of  the 
defendant — his  written  acknowledgment  that  judgment  shall  be  rendered 
against  him  for  the  amount  therein  stated. 

The  Court  of  Appeals  in  South  Carolina,  held  that  the  entry  of  a  non- 
suit, on  the  back  of  a  declaration^  was  evidence  of  the  termination  of  that 
suit,  at  any  rate  in  the  court  where  the  nonsuit  was  awarded. — Badcer  vs. 
Deliesselinej  4  McCord's  Rep.  372. 

It  is  suggested,  in  argument,  that  the  rights  of /Aire/ per«on«,  perhaps  the 
claimant  himself  in  this  very  cause,  might  be  prejudiced  by  permitting  the 
confession  to  be  registered.  As  to  the  effect  of  this  act,  it  is  quite  another 
thing.  The  only  question  before  us  is,  as  to  the  power  and  duty  of  the 
court  to  cure  the  omissioi^  apparent  on  its  minutes,  in  order  to  preserve 
the  symmetry  of  its  proceedings.  For  no  other  purpose  do  1  deem  tkis 
correction  important  ;  and  to  attain  this  object,  the  mmutes  of  a  court  are 
always  subject  to  its  control.  Besides,  this  objection,  if  well  taken, 
would  virtually  abrogate  the  right  to  amend  verdicts,  judgn.ents,  execu- 
tions, or  anything  else,  in  any  cause.  The  very  application  to  amend  is 
predicated  upon  the  presumption,  that  the  proceeding  to  which  it  refers 
is  defective  in  somKning  material;  otherwise,  it  would  be  unnecessary 
to  make  it ;  and,  of  couVse,  somebody  will  be  affected  by  it.  The  first 
duty  of  courts  is,  upon  application  made,  to  amend  what  b  amiss  in  their 


MILLEDGEVILLE.  NOVEMBER  TERM,  1846.  563 

Robinson  vs.  State  of  Georgia 


proceedings ;  but  in  doing  so,  they  will  so  shape  their  orders  as  not  to 
work  injustice  to  others. 

A  regular  judgment  of  the  court  was  signed  by  the  attorney  of  the 
plaintiti',  upon  this  confession.  It  was  entered  on  the  execution,  an 
office-book  open  to  the  inspection  of  all,  and  a  fi.  fa.  regularly  issued 
thereon  ;  and  the  whole  proceeding,  not  only  of  file  in  the  clerk's  office, 
but  recorded  i:^)on  the  books  kept  for  the  registration  of  all  the  judicial 
proceedings  of  the  court.  We  should  be  strongly  inclined  to  hold  that 
this  was  notice  enough  to  subsequent  purchasers^  and  all  persons  whatso- 
ever. 

The  case  o^  Fugua  S^Hewitt  vs,  Carriel ^ Martin^  (1  Ala.  Rep,  170,) 
shows  that  notice  to  the  defendant  was  not  necessary  to  authorize  the 
court  to  correct  its  own  minutes.  And  the  authorities  to  this  point  might 
be  multiplied  to  almost  an  indefinite  extent.  No  notice  is  ever  required 
where  the  error  or  oversight  is  apparent  on  the  face  of  the  papers  them- 
selves. 

As  this  confession  was  the.  act  of  the  defendant,  and  not  of  the  court, 
we  are  by  no  means  convinced  that  it  was  required  to  be  put  upon  the 
minutes  ;  nor  are  we  prepared  to  say  that  the  objection,  however  fatal, 
if  taken  in  time  would  be  available,  not  only  after  issue  joined  on  the 
claim,  but  after  trial  and  verdict  on  the  merits,  and  when  the  case  was 
pending  the  appeal. 

Judgment  reversed. 


No.  82. — ^LuKE  Robinson,  plaintifT  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

The  common-law  right  of  a  prisoner  to  challenge  a  juror,  '^^  propter  affectum"  is  not 
^  taken  away  by  the  act  of  1S43,  prescribing  the  oath  to  be  administered  to  jurors  in 
^  criminal  cases  :  that  act  only  prescribes  the  manner  in  which  the  right  shall  be 
exercised. 

If  a  prisoner  desires  the  benefit  of  his  right  to  challenge  a  juror,  *^ propter  affeetwm^ 
he  must,  under  the  provisions  of  the  act  of  1S43,  ask  the  court  for  t4ie, appointment 
of  triers  for  that  purpose,  in  the  manner  pointed  out  by  the  common  law. 

When  the  property  in  a  ne^ro  alleged  to  have  been  stolen,  is  charged  in  the  indict- 
ment to  be  the  property  of  the  prosecutor,  evidence  that  he  was  the  purchaser  of 
the  negro,  at  sheriff's  sale,  under  the  incumbrance  of  a  mortgage,  after  condition 
broken,  as  the  property  of  the  prisoner  coupled  with  the  lawful  possession,  was 
held  to  be  sufficient  to  maintain  the  allegation. 

This  was  an  indictment  against  the  plaintiff  in  error  for  the  larceny  of 
a  slave  named  George,  the  property  of  Samuel  Buffington,  senior,  who 
was  the  prosecutor,  tried  before  Judge  Merriwether,  in  the  Superior  Court 
of  the  county  of  Baldwin,  at  August  Term,  1846,  and  which  resulted  in 
th6  conviction  of  the  prisoner. 

In  the  course  of  empanneling  a  jury,  one  Digby  was  called,  and  being 
sworn  on  his  voirt  dire,  he  was  a^ed  the  questions  prescribed  by  the 
act  of  1843,  to  wit :  "  Have  you,  from  having  seen  the  crime  committed. 
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or  having'  heard  any  part  of  the  evidence  delivered  on  oath,  formed  and 
expressed  any  opinion  in  regard  to  the  guilt  of  the  prisoner  at  the  bar  ?•* 
Which  the  juror  answered  in  the  negative.  Then  the  further  question 
■was  propounded :  *'  Have  you  any  prejudice  or  bias  resting  on  your 
mind  for  or  against  the  prisoner  at  the  bar  ?"  Which  the  juror  also  an- 
swered inthe  negative.  Whereupon  said  juror  was.  offered  on  the  part 
of  the  State  as  competent,  when  the  counsel  for  the  prisoner,  with  a  view 
further  to  test  his  competency,  required  that  he  should  be  asked  the  fur- 
ther question,  whether  "  he  had  formed  and  expressed  any  opinion  as  to 
the  guitt  or  innocence  of  the  prisoner  ?"  so  as  to  ascertain  whether  the 
said  juror  had  formed  and  expressed  any  opinion  in  regard  to  the  prison- 
er's guilt  or  innocence  from  report  or  otherwisefwhich  was  objected  to 
on  the  part  of  the  State,  and  the  objection  sustained  by  the  court.  A  jury 
of  twelve  was  at  length  empanneied  and  sworn,  to  try  said  cause,  upon 
the  plea  of  "  not  guilty,"  whose  qualification  and  competency  were 
ascertained  in  the  above  manner. 

Witnesses  were  then  introduced  in  behalf  of  the  State,  who,  among 
other  things,  proved  that  the  boy  George,  with  Edy,  his  mother,  and 
several  other  slaves,  was  sold  at  Sheriff's  sale,  as  the  property  of  the 
prisoner,  and  the  boy  George  and  his  mother  Edy,  and  some  others,  were 
purchased  at  said  sale,  by  the  prosecutor,  in  the  year  1842,  and  that 
George  was  worth  about  $500.  The  boy  was  missing  from  the  pro- 
secutor's plantation  about  the  first  of  March,  1846.  That  George  was 
one  of  the  negroes  in  controversy,  in  a  suit  pending  in  Baldwin  Superior 
Court  between  Harper  Tucker  and  the  prosecutor,  and  that  he  bad  been 
levied  on,  after  the  prosecutor's  purchase  of  him,  by  a  mortgage  ^./b.  in 
favor  of  said  Tucker.  As  to  the  portion  of  the  testimony  on  the  part  of 
the  State,  from  which  it  is  supposed  the  jury  inferred  the  prisoner's  guilt, 
there  having  been  no  objection  to  its  admission,  it  is  deemed  unnecessary 
to  state  it  here.  The  testimony  in  behalf  of  the  State  having  been 
closed,  the  prisoner's  counsel  proposed  to  prove,  that  when  the  boy 
George  was  sold  by  the  sheriff,  he  was  sold  subject  to  the  mortgage  of 
said  Harper  Tucker,  for  the  purpose  of  showing  that  the  property  in  said 
boy  was  not  in  the  prosecutor,  but  in  the  prisoner,  which  the  court  re- 
fused to  allow,  on  the  ground  that  whatever  title  was  in  the  prisoner 
when  the  boy  was  sold,  passed  to  the  prosecutor  by  that  sale,  as  much 
so  as  if  the  ^prisoner  had  himself  made  the  sale ;  and  that  it  was  not 
necessary  that  the  prosecutor  should  have  the  absolute  and  entire  pro- 
perty in  the  negro,  to  maintain  the  allegation  in  the  indictment  that  the 
negro  was  his  property. 

It  was  then  proven,  on  the  part  of  the  prisoner,  by  one  Searcy,  that 
prosecutor's  son  went  for  him  to  go  with  his  dogs  and  catch  two  boys, 
Edward  and  the  said  George,  that  had  run  away  from  the  prosecutor. 
Witness  went  and  drove  for  them,  and  caught  the  boy  £klward,  and  struck 
another  track,  and  pursued  it  to  the  river,  and  down  the  river  some  dis- 
tance. This  was  a  day  or  two  after  the  boy  was  missing.  Witness  did 
not  see  the  place  where  the  boy  went  into  the  river.  A  few  days  after- 
wards, the  prosecutor  sent  for  witness,  requesting  him  to  go  and  search 
for  George.  'Witness  went,  but  did  not  strike  any  track,  and  returned 
'•-  The  counsel  for  the  prisoner  then  offered  to  prove  the  admis- 
'  prosecutor,  that  the  boy  George,  in  all  likelihood,  was  drowned 
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io  the  river  at  the  time  the  bjy  Edward  was  caught,  which  being 
objected  to,  was  repelled  by  the  court,  and  the  counsel  were  not  per- 
mitted to  put  the  question. 

The  counsel  for  prisoner  then  offered  the  mortgage  fi.  fa.  in  favor  of 
Harper  Tucker  against  the  prisoner,  which  was  levied  on  the  boy  George 
after  the  purchase  of  him  by  the  prosecutor,  with  the  levy  and  entry  of 
"  claitn"  by  said  prosecutor  thereon,  for  the  purpose  of  showing  that  the 
property  in  the  boy  George,  at  the  time  of  the  alleged  larceny,  was  in 
the  sheriff  and  not  in  the  prosecutor,  and  thereby  to  disprove  the  ailega* 
tion  that  he  was  the  property  df  the  prosecutor;  which  was  repelled  by 
the  court  upon  the  ground  that  the  mere  levy  of  the  Ji./a.,  without  an 
actual  sale  under  it,  did  not  of  itself  divest  the  title  acquired  by  the  pros- 
ecutor, and  the  fact  of  such  lev}',  if  true,  did  not  of  itself  counteract  or 
negative  the  charge  in  the  indictment,  that  the  said  negro  George  was  the 
property  of  the  prosecutor. 

The  counsel  for  the  prisoner  then  tendered  in  evidence  a  paper,  for  the 
purpose  of  negativing  the  ownership  of  the  prisoner,  which,  it  was  stated  to 
the  court  by  counsel,  showed  that  a  claim  had  been  interposed  by  the  pros- 
ecutor to  the  boy  George  when  levied  onT)y  the  mortgage /. /a.,  and  that 
said  claim  had  been  withdrawn,  and  also  the  forth-coming  bond  of  the 
prosecutor,  by  which  he  had  the  possession  of  said  negro  George  at  the 
time  of  the  alleged  larceny,  which  was  rejected. 

The  counsel  for  the  prisoner  then  offered  in  evidence  a  paper,  which, 
thev  stated  to  the  court,  was  a  bill  in  equity  filed  by  the  prosecutor  and 
Donald  M'Donald,  the  purchasers  at  sheriff's  sale  of  the  mortgaged  pro- 
perty,  against  said  Harper  Tucker,  also  a  purchaser  of  another  portion  of  the 
mortgaged  property,  for  the  purpose  of  compelling  contribution  between 
all  the-purchasers  of  the  mortgaged  property  to  the  discharge  of  the  mort- 
gage, and  enjoining  said  levy,  the  said  bill  being  tendered  to  disprove  the 
fact  of  property  in  the  prosecutor.     Which  was  rejected  by  the  court. 

To  all  which  decisions  of  the  court  below  the  counsel  for  the  prisoner 
excepted. 

For  the  assignment  of  errors,  see  tbe  decision  of  the  Supreme  Court. 

Kenan  &  Rockwell,  counsel  for  plaintiff  in  error. 

Mr.  Rockwell  tirgded  as  follows : 

Trial  is  the  investigation  of  the  matter  of  fact  in  issue. 

The  question  presented  by  this  record  is  two-fold.  First,  as  to  the  mode  o< 
examination.     Second,  as  to  the  facis' necessary  to  be  examined. 

The  mode  uf  examination  oi^a  matter  of  fact  by  a  jury,  involves  the  manner  of 
empanneling  that  jury ;  for  if  the  constituent  members  thereof  be  not  such  as  the 
law  regards  fully  competent  to  determine  the  issues  before  them,  the  jury  is  defect- 
ive, and  the  result  of  the  examination  is  void. 

The  grounds  of  challenge  to  the  polls  are  ranged  under  four  principal  heads  by 
Sir  Edward  Coke ;  the  third  of  which,  "  propter  affectum^"  is  the  one  alleged  in 
the  assignment  of  errors  to  have  been  denied  the  prisoner  by  the  court  below,  in 
determining  the  competency  of  the  juror  in  this  case. 

This  challenge  is  of  two  sorts :  cither  working  a  principal  challenge,  or  to  the 
favor. 

A  principal  challenge  is,  where  there  is  express  favor,  or  express  malice 
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The  rule  of  law  is,  **  that  a  juror  most  stand  indi&rent  as  he  stuids  d&> 
sworn." — Co.  Litt  157,  6.    "  Omni  except  tone  major." 

In  an  old  case  (1  BulxL  20,  cited  in  Joy  on  Jurors,  169,)  upon  a  trial  at  bar,  a 
juror  was  challenged  that  he  had  said  to  one  of  the  parties,  *'  Provide  to  pay,  lor  if 
1  am  sworn  I  shall  eive  my  verdict  against  you  f  he  was  found  not  to  be  indif- 
ferent and  was  withdrawn. 

The  older  authorities  in  the  English  books  seem  to  recognize  the  doctrine,  that 
if  a  juror  had  formed  or  expressed  his  opinion  from  hii  knowledge  of  the  mux, 
such  an  •expression  of  opioion  was  not  incompatible  with  his  legal  indiflferency; 
bat  if  such  opinion  was  expressed  vitfumi  any  knowledge  of  the  cause,  it  was 
considered  as  springing  from  ill-will  or  favor,  and  the  juror  was  adjudged  incom- 

extent.    Modern  cases  in  the  United  States,  professedly  based  on  the  common 
w,  have  much  expanded  the  doctrine. 

Although  the  doctrine,  in  its  limited  or  more  liberal  application,  will  equally 
support  the  positions  assumed  in  this  record,  it  may  not  be  amiss  to  consider  the 
earlier  decisions  upon  this  question. 

Fitzherbert  (C/w//.  22)  reports  the  charge  of  Babington,  J.,  to  the  triers  in 
an  old  case,  thus :  **  If  he  will  pass  for  one  party,  whether  the  matter  be  true  or 
false,  he  is  favorable.  So  if  he  has  said  he  will  pass  for  one  party,  if  it  be  for 
affection  he  hath  to  the  person  and  not  for  the  truth  of  the  matter,  he  is  favorable; 
but  if  it  be  for  the  truth  of  the  matter  that  he  has  knowledge  of  it,  he  is  sot 
favorable." 

In  the  Year  Books,  (7  Hen.  6.  fd.  25,)  the  charge  of  the  same  judge  to  the 
triers,  upon  a  challenge  ** propter  affectum**  taken  in  a  replevin  suit,  is  given  thus: 
««  You  will  inquire  on  your  oaths,  whether  the  cause  be  for  partiality  or  afTection 
{pour  Paffection)  that  he  has  to  the  party,  or  for  the  knowledge  he  has  of  the  mat- 
ter in  issue.  If  the  cause  is  partiality  for  the  party,  then  he  is  favorable ;  other- 
wise, not :  and  if  he  has  more  affection  to  one  than  to  the  other,  fiut  if  he  has 
a/u//  knowledge  of  the  matter  in  issue,  and  if  be  be  sworn  he  will  speak  the 
truth,  notwithstanding  the  affection  he  hath  for  the  party,  then  he  is  not  fwroi- 
able." — Joy  on  Jurors^  203. 

This  appears  to  have  been  the  earlier  doctrine  on  this  subject,  and  although  \m 
part  overruled  by  subsequent  decisions,  was  recognized  in  the  case  of  XhtKing 
vs.  Edmunds,  reported  in  4  jBarn.  and  Aid,  472,  which  was  decided  ia  Easter 
Term,  1821. 

^lu  the  case  of  the  King  vs.  Edmunds,  Abbot,  C.  J.,  seems  to  have  been  of  the 
opinion,  that  the  declaration  of  a  juror  was  not  a  good  cause  of  challenge,  unless 
it  be  made  in  terms,  or  under  circumstances,  denoting  an  ill  intealion  towards  the 
party  challenging ;  and  cites  Hawk.  h.  2,  (h.  42,  sec.  28,  in  support  of  the  opinion. 
A  reference  to  toe  authority,  however,  fails  to  support  the  decision  to  the  extent 
stated.  Considering  the  other  questions  presentea  in  the  case  of  the  King  vs. 
Edmunds,  it  decides,  in  effect,  that  you  may  not  prove  by  the  juror  himself,  bis 
hostility  to  the  party  challenging;  admitting,  however,  that  such  hostility  if 
proved  by  other  evidence,  is  a  good  ground  of  challenge. 

The  doctrine  laid  down  by  Babington,  J.,  in  the  cases  above  quoted,  underwent 
some  modification  in  later  times.  Brook  lays  down  the  rule,  that  it  is  a  good 
cause  of  challenge  that  a  juryman  has  reported,  if  he  be  empanneled,  he  will  pass 
for  the  plaintiff— citing  21  Hen.  7,  29  ;  {Chall.  pi,  90.) 

In  the  case  of  Peter  Cooke,  tried  for  high-treason,  reported  13  St,  7.  334,  it 
was  held  not  competent  to  prove  by  the  juror  himself  anything  which  tended  to 
his  dishonor;  and  Treby,  C.  J.,  seenved  to  consider  it  a  dishonorable  thing 
to  express  ill-will  towards  a  person  accused  of  crime  in  regard  to  the  matter  <u 
his  accusation. 

in  all  these  cases  the  question  asked  of  the  juror  was,  directly,  if  he  had  not 
expressed  hH^  opinion  adversely  to  the  prisoner.  But  the  question  sought  to  be 
propounded  in  the  court  below  to  the  juror  in  this  case,  might  have  been  answered 
in  the  affirmative,  without  at  all  compromising  the  juror.  Indeed,  it  seems  to 
en  franned  to  avoid  the  perpetually  embarrassing  iavestigatieo,  how  ht 
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you  might  examine  a  juror  on  his  "  voire  dire'*  without  exposing  him  to  discredit : 
he  might  have  expressed  an  opinion  as  to  the  "  guilt  or  innocence"  of  the  person, 
without  any  feeling  of  Ul-vyiily  yet  he  might  not,  nevertheless,  have  stood 
indifferent. 

Admitting,  for  the  sake  of  argument,  that  you  may  not  prove  the  juror's  ill-mil 
to  the  party  challenging,  by  the  juror  himself,  it  is  by  no  means  clear  that  it  was 
necessary  according  to  the  common  law.  Indeed,  there  is  strong  reason  to  believe 
otherwise.  The  ingredient  of  ill-will,  superadded  to  the  opinion  formed,  never 
was  engrafted  on  the  common  law  of  England.  It  is  expressly  enacted  in  25  Edv:. 
3,  c.  3,  which,  Hawkins  says,  (vol.  2,  c.  43,  sec.  27)  seems  to  be  made  in  affirm- 
ance of  the^ common  law,  **that  no  indictor  shall  be  put  on  inquests  upon  deliver- 
ance of  the  indictees  of  felonies,  or  trespass,  if  he  be  challenged  for  that  same 
cause  by  him  which  is  so  indicted." — Schley's  Dig.  124.  This  statute  may  have 
been  necessary,  because  of  the  application  of  the  principle  that  the  juror's 
knowledge  of  the  cause  would  not  render  him  incompetent;  yet  Breton,  who 
wrote  in  the  time  of  Edward  1,  asserts  that  a  defendant  may  challenge  a  juror 
becatise  fie  was  one  oj  those  who  indicted  him. 

It  is  undeniably  true,  that  the  common  law  required  a  juror  should  stand  impar- 
tial and  indifferent  between  the  parties ;  he  should  be  without  prejudice  or  bias  for 
or  against  either ;  and  jurors  are  examined  as  to  this  point  without  objection ;  nor 
has  the  question  ever  been  considered  in  the  least  degree  reflecting  on  their  honor. 
But  can  a  juror  be  deemed  impartial  or  indifferent,  who  comes  to  the  decision  of 
the  matter  in  issue  with  his  opinion  already  formed ;  and,  as  far  as  he  is  concerned, 
his  verdict  already  declared  ?  If  the  trial  by  jury  be  the  investigation  of  the  matter 
in  issue  by  twelve  men  whose  opinions  thereon  are  known  and  expressed  before 
the  investigation  is  commenced,  then  is  this  boasted  bulwark  of  liberty  worse  than 
a  mockery  and  a  farce.  The  rules  of  the  common  law  seem  to  require  that  a  juror, 
to  be  competent  to  sit  in  a  cause,  should  not  have  formed  an  opinion  thereon,  and 
most  undoubtedly  that  such  opinion  should  not  have  been  expressed.  Whenever 
such  has  been  ascertained  to  be  the  fact,  it  has  been  repeatedly  adjudged  aground 
of  principal  challenge.  —  Trials  per  pais ^  222,  228  ;  Joy  on  Jurors,  166  ;  7  Cowen, 
128.  In  the  court  below,  the  prisoner  was  precluded  from  showing  the  existence 
of  this  fact,  and  restricted  within  the  limitation  that  the  opinion,  if  formed  and 
expressed,  should  be  based  on  his  knowledge  of  the  caase,  derived  from  having  seen 
the  crime  committed,  or  having  heard  the  evidence  on  oath. 

The  courts  in  modern  times,  and  particularly  in  this  country,  have  gone  farther 
than  the  courts  of  England  to  ensure  the  requisite  impartiality  and  indifferency  of 
jurors.  It  has  been  ruled  in  accordance  with  the  common -law  right  of  challenge, 
that  it  is  not  necessary  for  the  juror  to  have  a  fixed  and  definite  opinion  upon  the 
matter  in  issue :  it  may  be  hypothetical ;  and  this  will  constitute  a  ground  of  chal- 
lenge, either  principal,  or  to  the  favor,  according  to  the  circumstances  under  which 
it  is  expressed.— 2  J)ev.  ^  BatL  196,  224;  11  LeigK  667  ;  14  Wendell,  131 ;  7 
Monroe,  R,  App.  667  ;  7  Cranch,  297;  21  Wendell,  542 ;  6  Cotven,  557 ;  1  Denio. 
R.  308. 

In  the  case  of  Hughes,  coram  Crampton,  J.,  at  the  Armagh  Summer  Assizes, 
1841,  on  trial  for  murdfcr,  the  question  asked  the  jurors  was,  "  Have  you  any 
opinion  with  regard  to  the  guilt  or  innocence  of  the  prisoner  i*"  One  juror  stated 
that  at  the  previous  trial  he  had  expressed  an  opinion ;  he  was  objected  to,  and 
the  objection  was  allowed. — Joy  on  Jurors,  191.  So  in  Knapp*s  case,  9  Ptck. 
499.     So  in  Polly  Bodine^s  case,  1  Denio,  R.  304. 

The  challenge *•  ;?rop/er  affectum**  must  be  considered  beyond  all  question  as 
exialing  in  Georgia  as  late  as  the  1 4th  May,  1776,  was  not  repealed  at  the  time  of 
the  adoption  of  the  Constitution,  and  consequently  secured  to  the  citizens  by  the 
terms  of  that  instrument. 

-    The  mode  of  trying  a  challenge  "  propter  affectum  "  was  fixed  by  the  Penal  Code 
of  1833.— 14  Div.  sec.  48.     «*0n  all  trials  for  crimes  or  offences  on  the  criminal 
side  of  the  court,  where  the  punishment  is  death,  or  imprisonment  and  labor  in  th^ 
Penitentiary,  any  juror  may  be  put  on  his  voire  dtre^  and  the  following  quest*' 
shall  be  propounded  to  him,  viz :  ••  Have  you  formed  and  expressed  any  opini' 
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regard  to  the  guilt  or  innocence  of  the  prisoner  aC  the  bar  ?"  If  Ibe  juror  shallan- 
swer  in  the  negative,  then  the  following  qoef^tion  shall  be  propoQoded  to  him  : 
"  Have  yoo  any  prejudice  or  bias  resting  on  your  mind  either  for  or  againM  ifac 
prisoner  at  the  bar  ?*'  And  if  the  juror  shall  po answer  these  questions  as  to  make 
nim  a  competent  juror,  the  Stale  or  the  prisoner  may  nevertheless  have  the  right  to 
put  such  juror  upon  his  trial  in  the  manner  pointed  out  by  law,  and  to  prove  sach 
juror  incompetent. 

This  mode  of  ascertaining  the  incompetency  of  a  juror  was  altered  by  an  act 
of  the  Legislature  passed  in  the  year  1843,  {Cobb's  Analysis,  329.)  which  repealed 
the  above  section,  and  substituted  in  lieu  of  the  first  question  the  following,  viz  : 
"  Have  you,  from  having  seen  the  crime  committed,  or  heard  any  part  of  the  evi- 
dence delivered  on  oalb,  formed  and  expressed  any  opinion  of  the  guilt  or  inna- 
cence  of  the  prisoner  at  the  bar  ?'* 

It  is  material  to  observe,  this  last  statute  has  restpcted  the  expresBion  of  opinion 
bv  the  juror  Xo  Yim  absdule  knowledge  of  the  matter  in  issue.  The  authorities 
already  cited  establish  a  juror's  knowledge  of  the  matter  in  issoe  did  not  by  the 
common  law  disqualify  him  from  sitting  in  the  cause,  nor  did  it  constitute  aground 
of  challenge,  either  principal,  or  to  the  favor.  If  a  joror  had  given  a  verdict  be- 
fore in  the  same  cause,  or  upon  the  same  matter  between  other  (larties,  though  a 
good  cause  of  challenge,  it  could  not  be  proved  by  the  juror  himself,  bnl  by  the  re- 
cord.— Joy  on  Jurors, 

The  conclusions  are  deemed  just,  from  a  review  of  the  authorities : 

1st.  That  if  a  juror  has  formed  and  expressed  any  opinion  upon  the  matter  in 
issue,  it  is  a  good  ground  of  challenge  "  propter  affedum"  according  to  the  rule© 
of  the  common  law,  and  may  be  either  principal,  or  to  the  favor ;  which  may  be 
proved  by  the  juror  himself  when  sworn  on  his  "  voire  dire** 

2d.  That  the  first  question  required  to  be  propounded  by  the  act  of  1843,  if  an« 
swered  in  the  affirmative,  will  not  elicit  the  proof  that  the  juror  may  be  subject  to 
the  challenge,  *^  propter  affectum,"  either  principal,  or  to  the  fevor,  and  is  so  far  a 
restriction  on  the  trial  by  jury  as  used  in  Georgia  at  the  adoption  of  the  Consti- 
tution.  -- 

The  second  branch  of  the  argument  will  be  devoted  to  the  coDsideration  of  Mr 
facts  necessary  to  be  examined. 

The  allegation  in  the  indictment  is  in  substance  as  follows:  charging  that  the 
prisoner  "  with  force  and  arms,  a  certain  negro  slave  of  the  value  oi  $500,  then 
and  there  the  property  of  Samuel  Buffington,  Sr.,  did  steal,  take  and  carry  away." 
It  is  asserted,  on  the  part  of  the  prisoner,  that  be  was  at  liberty  to  disprove  this 
allegation  by  showing  that  the  slave  was  not  the  property  of  Samuel  Buffing- 
ton,  Sr. 

The  kind  of  property  stolen  must  be  accurately  stated  in  the  indictment. — 3 
Chit.  Crim.  Law,  947.  The  value  also  must  be  expressed,  in  order  that  it  may 
appear  on  the  face  of  the  record,  whether  the  offence  is  grand  or  petit  larceny  — 
2  Hale,  182 ;  3  Ckit.  Crim,  Law,  947. 

Whenever  the  owner  of  the  goods  is  known,  the  property  must  be  expressly 
laid  in  him.— 1  Hale,  512;  2  Leach,  678;  I  Chii.  Crim.  Law,  212;  3tfc.  948;  14 
Mass.  R.  217.    A  special  property  is  sufficient. — 3  Chit.  Crim.  Law,  948. 

Such  evidence  as  would  defeat  a  recovery  in  an  action  brought  by  the  person 
in  whom  the  property  is  alleged,  is  competent  to  disprove  the  allegation  in  the  in- 
dictment. 

The  prosecutor  in  this  case  could  maintain  no  action  to  recover  the  property  anil 
reduce  it  to  his  possession,  unless  he  had  the  legal  title  to,  or  the  legal  right  to  the 
possession  of,  the  property  alleged  to  be  the  subject  of  larceny.  « 

The  evidence  in  the  court  below,  established  the  fact,  that  the  sheriff  had  levied 
upon  the  slave ;  how  he  was  left  in  the  possession  of  the  prosecutor,  did  not  ap* 
pear ;  and  the  prisoner,  by  the  decision  of  the  Court,  was  precluded  from  show- 
ing. If,  however,  the  sheriff  legally  left  the  slave  in  the  possession  of  the  prose- 
cutor, (as  it  is  presumed  in  the  absence  of  proof  to  the  contrary,)  the  prosecutor 
'Hterest  in  the  negro ;  he  wasihe  mere  servant  of  the  sheriffs  provided'h% 
-n  to  the  property.— 9  Mass,  104, 112, 265v 
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What  claim  did  the  prosecutor  have  to  the  property,  as  disclosed  by  the  testi- 
mony which  was  sought  to  be  introiluced  by  the  prisoner,  but  repelled  by  the 
court  ? 

The  prisoner  sought  to  prove  that  when  the  said  slave  was  purchased  by  the 
prosecutor,  he  was  sold  at  sheriff's  sale  under  the  incumbrance  of  a  mortgage  ex- 
ecuted by  the  prisoner  to  Harper  Tucker. 

This  leads  to  the  examination  of  the  nature  of  the  property  of  a  mortgagor  of 
personal  chattels  in  the  things  mortgaged. 

A  mortgage  of  personal  property  vests  the  legal  title  to  the  thin^  mortgaged  in 
the  mortgagee  or  the  assig:nee,  and  he  may  bring  trover  after  condition  broken. — 1 
Hill,  S.  C.  R.291;  12  Hmd.  61. 

After  the  condition  is  forfeited,  the  mortgagee  of  personal  chattels  has  an  abso- 
lute interest  in  the  thing  mortgaged. — 8  Jofin.  R.  76  ;  7  Cowen  R.  290  ;  1  Pick. 
H.  289  ;  3  Cowen  R.  200,  n. ;  4  ib.  461 ;  9  Wend.  R.  80. 

After  a  default  in  the  payment  of  money  secured  by  the  mortgage,  the  title  to 
the  property  becomes  absolute  in  the  mortgagee,  and  he  or  his  representatives  have 
a  right  to  reduce  it  into  possession. — 12  Wend.  R.  62.  The  right  to  reduce  is  a 
mere  creature  of  equity,  and  governed  by  equitable  rules. 

In  the  case  of  T/ielusson  vs.  Smith,  (2  Wheat.  R.  396,)  involving  the  right  of 
priority  of  payment  secured  to  the  United  States  by  an  actt)f  Congress,  Mr.  Jus- 
tice Washington  hol'ds  this  language  :  **  If,  before  a  right  of  preference  has  accrued 
to  the  United  States,  the  debtor  has  made  a  bona  fide  conveyance  of  his  estate  to  a 
third  person,  or  has  mortgaged  the  same  to  secure  a  debt,  or  if  his  property  has  been 
seized  under  a  fi.fa.,  the  property  is  divested  out  of  the  debtor,  and  cannot  be 
made  liable." 

This  doctrine  is  also  maintained  in  the  case  of  Conard  vs.  the  Atlantic  Insurance 
Company, — 1  Pet.  R.  366.  Mr.  Justice  Story  in  that  case  observes,  "  It  is  true 
that  in  discussions  in  courts  of  equity  a  mortgage  is  sometimes  called  a  lien  for  a 
debt.  And  so  it  certainly  iS)  and  something  more;  it  is  a  transfer  of  the  property 
itself  as  security  for  the  debt.  This  must  be  admitted  to  be  true  at  law,  and  it  is 
equally  true  in  equity,  for  equity  follows  the  law.  It  does  not  consider  the  estate 
of  the  mortgagee  as  defeated  and  reduced  to  a  mere  lien,  but  it  treats  it  as  a  tnist 
estate,  and  according  to  the  intention  of  the  parties,  as  a  qualified  estate  and  secu- 
rity. When  the  debt  is  discharged,  there  is  a  resulting  trust  for  the  mortgagor. 
It  is  therefore  only  in  a  loose  and  general  sense  that  it  is  sometimes  called  a  lien, 
and  then  only  by  way  of  contrast  to  an  estate  absolute  and  indefeasible." 

It  thus  appears,  that  a  mortgage  of  personal  property  conveys  the  legal  title  to 
the  mortgagee.  That  after  default  in  the  payment  oi  the  debt  secured  by  the 
mortgage,  the  property  of  the  mortgagee  in  the  thing  mortgaged  is  absolute,  unless 
there  be  something  in  our  law  thait  rpodifies  or  alters  the  law  as  recognized  in  the 
other  States  gf  the  Union.  It  is  submitted  that  the  act  of  1830,  (Prin.  Big.  468,) 
recognizes  and  sustains  the  doctrines  above  asserted.  It  became  then  a  material 
tact  to  ascertain  if  the  property,  when  sold  by  the  sheriif  at  public  sale,  w*as  en- 
cumbered by  a  mortgage,  in  order  to  lay  the  ground- work  of  the  evidence  which 
would  prove  a  title  out  of  the  prosecutor,  and  in  the  mortgagee. 

The  evidence  was  material  in  another  point  of  view.  It  is  alleged  in  the  in- 
dictment that  the  slave  was  of  the  value  of  "$500."  Certainly  it  is  requisite  to 
prove  the  value  of  the  property  of  the  prosecutor  in  the  thing  stolen.  If,  there- 
tore,  by  his  purchase,  the  prosecutor  acquired  a  qualified  and  special,  not  absolute, 
property,  the  value  of  that  property  roust  be  proved. 

Goods  pawned  or  gauged  lor  a  debt,  or  leased  for  years,  cannot  be  taken  in  execu- 
tion against  a  pawner  or  lessor. — Dalt.  146;  Watson  on  Sheriffs,  IS2.  Subject 
to  the  right  of  the  pawnee  or  lessee,  the  sheriff  may  sell  the  goods  so  pawned  or 
leased.  Such  goods  cannot,  however^  be  seized,  for  the  pawnee  or  lessee  has  no 
present  right  ofpossession. — Watson  on  S/ieriffs,  182 ;  8  East  R.  476 ;  5  John.  R, 
336.  Both  of  which  cases  recognize  the  doctrine  that  an  equitable  interest  is  not 
a  subject  of  seizure  and  sale  by  the  sheriff. 

The  fi.  fa,  issued  oa  the  foreclosure  of  the  mortgage  was  also  offered  in  evident 


570     ^  SUPREME  COURT  OF  GEORGIA, 

I    -      ■  *  — . 

Robinson  vt.  State  of  Geoi|fia. 


and  rejected  by  the  court.  This  document  contained  the  entry  of  the  sheriff  that 
he  had  levied  on  the  negro  slave,  the  subject  of  the  alleged  larceny,  as  the  pro- 
perty of  the  prisoner.  It  was  material  to  prove  a  default  in  the  payment  of^lhe 
money  secured  by  the  mortgage ;  because,  on  such  default,  the  title  of  the  mort- 
gagee became  absolute,  and  the  property  of  the  mortgagor  in  the  slave,  which  was 
purchased  by  the  prosecutor  at  the  sale,  was  absolutely  determined.  The  entries 
on  the^Z./fl.  established  two  other  facts  material  to  the  defence:  First,  That  the 
slave  was  in  the  legal  possession  of  the  sheriff,  and  upon  a  claim  having  been  in- 
terposed, might  have  been  left  lawfully  with  the  prosecutor  as  claimant.  Second, 
That  the  claim  had  been  withdrawn,  and  of  course  the  possession  of  the  slave  re- 
verted to  the  sheriff. 

When  a  sheriff  has  duly  seized  goods  under  a  writ  of  fieri  facias^  he  ba^ 
such  a  special  property  in  them  as  to  enable  him  to  maintain  trespass  or  trover 
against  any  person  who  may  take  them  out  of  his  possession. — 2  Saunders  It  47; 
1  Vent  JR.  52  ;  Watson  on  Sheriffs,  191.  It  is  not  perceived  how  a  conviction  on 
this  indictment  would  bar  an  indictment  against  the  same  party,  alleging  the  pro- 
perty to  be  in  the  .sheriff. 

The  fourth  ground  assigned  for  error  is,  that  the  court  erred  in  rejecting  the 
mortgage yf. /a  because  the  entries  thereon  proved  that  the  prosecutor  was  not  en- 
titled even  to  the  legal  possession  of  the  slave. 

It  seems,  that  an  action  of  trover,  or  even  of  trespass^  brought  by  the  prosecutor 
against  any  person  who  should  take  the  slave. out  of  his  possession,  could  not  be 
maintained.  A  person  cannot  sue  in  trespass,  if  he  be  a  mere  servant.  Owen^  52  ; 
3  Inst.  103  ;  2  Saund.  47, 6,  c,  c/,  cited  2  Saitnd.  on  Plead,  and  Ev.  861.  The  con- 
clusion is  therefore  warranted,  that  the  evidence  which  was  rejected  by  the  court 
was  material  to  disprove  the  allegation  in.the  indictment  that  the  slave,  the  subject 
of  the  alleged  larceny, "  was  the  property  "  of  the  prosecutor,  and  of  the  value  of 
$500. 

The  examination,  therefore,  of  the  matters  in'fact  in  issue,  was  not  conducted 
according  to  the  rules  of  law. 

1st.  Because  the  jury  were  not  empanneled  according  to  law. 

2d.  Because  evidence  material  to  the  issue,  and  conclusive  to  the  defence  of  the 
prisoner,  was  rejected  by  the  court, 

The  verdict  oi  the  jury  is  therefore  erroneous. 

'  John  M.  Ashurst,  Sol.  Genl.,  for  the  State. 

1  St.  The  laws  of  Georgia  declare  the  competency  of  jurors.  See  the  oath  testing 
their  competency. — Hotdikiss,  797,  798. 

2d.  Challenge  at  common  law,  "propter  affectum,*^  was  predicated  on  proof. 
A  prisoner  is  not  entitled  to  examine  a  juior  on  his  voire  dire,  as  4o  his  having 
formed  and  expressed  an  opinion  as  to  his  guilt. — 1  Treadateay,  389  ;  2  Bailey,  29. 

It  is  not  competent  for  a  prisoner  to  ask  a  juror  whether  he  has  not,  previously 
to  the  trial,  expressed  opinions  hostile  to  the  prisoner,  in  order  to  found  a  chal- 
lenge thereon ;  but  such  expressions  must  be  proven  by  extrinsic  evidence. — 
Stepkens'  Crim.  Law,  300;  4  Barn,  and  Aid.  491,  502. 

3d.  The  indictment  was  properly  laid,  when  it  charged  the  property  of  the 
negro  in  Buffington,  because  an  equity  of  redemption  is  an  estate,  and  not  a  right, 
— Coote  on  Mortgages,  side  p.  42 ;  8  Law  Library. 

All  the  property  of  a  defendant  is  bound  from  the  signing  of  jfldgment. — Prin. 
Dig.  456. 

\Vhal  is  property  ? — See  Bouvier's  Die.  381.  An  estate  is  property,  and  there- 
fore subject  of  sale. 

Claimant  giving  bond  is  entitled  to  possession  of  property. — Prince,  438. 

4lh.  A  juror  is  competent,  at  common  law,  who  has  formed  and  expressed  an 
opinion  in  regard  to  the  guilt  or  innocence  of  the  prisoner,  unless  done  with  a 
""-'^irious  intent. — Stephen's  Crim.  Law,  300 ;  Joy  on  Con,  ^c.  189,  et  seq. ;  4  Bam 
'?.  491,502. 
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•     ^^ 

The  first  gronnd  of  error  assigned  in  the  case  is,  that  "  the  court 
erred  in  refusing  to  pei'mit  the  juror,  when  sworn  on  his  voire  dire^  to 
be  asked  if  he  had  formed  any  opinion  as  to  the  guilt  or  innocence  of 
the  prisoner  at  the  bar  :  because  the  Constitution  of  the  State  of  Geor- 
gia provides,  that '  trial  by  jury,  as  heretofore  used  in  this  State  shall 
remain  inviolate  ;'  and  the  court  by  its  decision,  excluded  the  prisoner 
from  the  benefit  of  the  challenge  ^propter  affectum j^  yrhich.  was  an  exist- 
ing ground  of  challenge  at  the  time  of  the  adoption  of  the  Constitution,^^ 

That  the  right  to  challenge  a  juror  ^^  propter  affeciuniy^^  existed  in 
this  State  at  the  time  of  the  adoption  of  the  Constitution  in  1798,  is 
readily  admitted,  (3  Bl,  Com.  362  ;  )  but  how  the  prisoner  was  depriv- 
ed of  that  right,  by  the  refusal  of  the  court  to  permit  him  to  show  such 
cause  of  challenge  by  the  juror  himself,  under  the  provisions  of  our 
«  penal  code,  as  now  amended  by  the  act  of  1843,  is  not  so  clearly  ap- 
parent. 

The  act  of  1843  repealed  that  portion  of  the  act  of  1833,  which 
permitted  the  question  to  be  asked  the  juror  on  his  voire  dircy  if  he  had 
formed  and  expressed  any  opinion  in  regard  to  the  guilt  or  innocence 
of  the  prisoner  at  the  bar ;  so  that  the  prisoner  had  no  right  to  show 
such  cause  of  challenge  by  the  juror  himself,  as  the  court  below,  in  our 
judgment  very  properly  ruled. 

It  is  true,  the  act  of  1843  prescribes  certain  questions  to  be  pro- 
pounded to  the  juror,  but  it  also  *  provides,  if  he  shall  answer  them  in 
the  negative^  '^  the  State,  or  the  prisoner,  may  have  the  right  to  put  such 
juror  on  his  trial,  in  the  manner  pointed  out  by  law,  and  prove  such 
juror  incompetent.'^^ 

The  record  in  this  case  shows,  the  juror  answered  the  questions,  re- 
quired by  the  act  of  1843,  in  the  negative  ;  then  it  was  the  privilege  of 
the  prisoner  to  have  asked  the  court  for  the  appointment  of  triers,  for 
the  purpose  of  showing  the  juror  was  incompetent,  which  does  not  ap- 
pear to  have  been  done.  The  act  of  1843  does  not  take  away  the  right 
to  challenge  a  juror  ^^ propter  affectum j^'^  but  only^  prescribes  the  manner 
in  which  that  right  shall  be  exercised. 

The  counsel  proposed  to  show  cause  of  challenge,  "  propter  affectum^'*'* 
by  the  juror  himsplf,  but  the  court  very  properly  decided  he  could  not 
do  so,  as  the  act  of  1843  requires  triers  to  be  appointed,  and  the  cause 
of  challenge  to  be  shown  before  them  ;  either  principal  cause  of  chal- 
lenge, or  challenge  to  the  favor. 

It  does  not  follow  because  the  court  refused  the  prisoner  the  right  to 
show  cause  of  challenge,  ^^^  propter  affectum^'*'*  by  the  juror  himself,  the 
right  of  such  challenge  was  denied  him  altogether,  for  it  does  not  ap- 
pear he  applied  to  the  court  for  the  appointment  of  triers. 

By  the  common  law,  the  principal  cause  of  challenge  was  tried  by  the 
court,  and  challenges  to  the  favor  only,  were  tried  by  triers,  appointed 
by  the  court. — 5  Bacon* s  Ah.  366. 

The  act  of  1843,  Tiowever,  seemed  to  contemplate  when  the  juror 
shall  answer  the  questions  required  to  be  propounded  by  it,  so  as  to  make 
him  prima  facie  cpmpetent,  aU  further  investigation,  as  to  causes 
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challenge,  either  priDcipal  or  to  the  favor,  shall  be  submitted  to  triers, 
and  be  determined  by  them. 

The  second  ground  of  error  assigned  is,  that  the  court  *'  repelled 
«vidence,  that  at  the  time  of  the  purchase  of  the  negro  slave, 
(the  subject  of  the  alleged  larcenj,)  at  sheriff's  sale,  by  Samuel 
Buffington,  sen.,  (the  pro^*ecuto^,)  the  same  was  sold  under  the  encum- 
brance of  a  mortgage,  because  such  testimony  ascertained  the  feet  that 
the  property  acquired  in  and  to  said  negro,  by  the  prosecutor,  under 
.said  purchase,  was  not  absolute,  but  limited  and  special^  and  the  pris- 
oner would  be  at  liberty  to  show  in  his  defence,  not  only  the  value  of 
siich  special  property,  but  that  the  same  was  determined  to  disprove 
the  allegations  in  the  indictment,  that  said  slate  was  the  property  of 
Samuel  Buffington^  Sr.^  and  of  the  value  of  fire  hundred  dollarsy 

The  third  ground  of  error  assigned  by  the  plaintiff  is,  that  "  the  court 
erred,  in  not  admitting  the  mortgage  ^. /a.,  bill,  and  accompanying  pa- 
pers— among  them  the  original  mortgage,  with  the  decree  of  foreclosure— 
when  tendered  in  evidence  on  the  part  of  the  prisoner ;  because  they 
went  to  prove  that  the  equity  of  redemption  in  and  to  said  slave  was 
barred  and  foreclosed ;  and  the  entry  by  the  sheriff  thereon  proved, 
that  at  the  time  of  the  alleged  larceny,  the  said  prosecutor  had  no  pro- 
perty whatever  in  said  negro,  and  that  he  was  not  entitled  even  to  the 
legal  possession  of  said  negro." 

The  fourth  ground  of  error  assigned  upon  the  record  is,  that  *'  the 
court  erred  in  refusing  to  admit  the  mortgage  fi.  fa.  in  evidence,  when 
offered  on  the  part  of  the  prisoner,because  the  entries  thereon  established 
the  fact,  that  the  negro  slave,  the  subject  of  the  alleged  larceny,  bad 
been  levied  on  as  the  property  of  the  prisoner,  and  a  claim  had  been 
interposed  by  the  prosecutor,  which  said  claim  being  withdrawn,  and 
the  levy  yet  undisposed  of,  negatived  the  allegation  in  the  instrument, 
that  said  slave  was  the  property  of  the  prosecutor." 

It  appears  the  slave  George  was  mortgaged  by  the  prisoner  to 
Tucker.  Afterwards,  the  slave  was  levied  upon  by  virtue  of  an  execu- 
tion, issued  upon  a  judgment  obtained  against  the  prisoner,  which  was 
of  later  date  than  the  mortgage,  and  sold  at  sheriff's  sale  as  the  pro- 
erty  of  prisoner,  and  purchased  by  the  prosecutor,  subject  to  the  en- 
cumbrance of  said  mortgage,  who  acquired  by  such  purchase,  all  the 
title  which  remained  in  the  prisoner  to  said  negro  ;  and  when  he  paid 
the  debt  to  Tucker,  which  the  mortgage  was  given  to  secure,  there  is 
nothing  which  appears  on  the  record,  going  to  show  that  his  title  to  the 
slave  would  not  have  been  good  against  everybody. 

The  counsel  for  the  plaintiff  in  error  assumes  the  ground,  and  makes  it 
the  basis  of  his  argument,  that  the  legal  title  to  the  slave  was  in  Tucker, 
the  mortgagee,  after  condition  broken.  This  court  has  already  decided 
that  by  our  law  of  mortgage,  the  title  to  the  mortgaged  property  remains 
in  the  mortgagor  until  foreclosure  and  sale  thereof,  in  the  manner  pointed 
out  by  statute  ;  that  a  mortgage  is  a  security  for  the  debt.  The  legal 
title  to  the  slave  enjoyed  by  the.  prisoner*  was  divested  by  the  sheriff's 
sale,  and  passed  to  the  prosecutor,  who  was  the  purchaser,  and  who  thus 
acquired  the  possession  of  him. 

It  is  true,  before  the  title  of  the  prosecutor  to  the  negro  was  perfect^ 
"st  Tucker's  mortgage,  he  would  be  bound  to  discharge  the  debt,' 
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which  the  mortgage  was  given  to  secure ;  to  raise  the  encumbrance 
created  by  the  mortgage  ;  but  with  that  the  prisoner  had  nothing  to  do  ; 
his  title  to  the  negro  was  sold  by  the  sheriff,  and  purchased  by  the  prose- 
cutor, who  had  something  more  than  a  mere  special  property  in  the  negro 
as  against  the  prisoner.  But  if  the  prosecutor  had  only  a  special  property 
in  the  negro,  coupled  with  the  lawful  possession,  it  would  be  suflBcient  to 
maintain  the  allegation  in  the  indictment. — PackanVs  case^  2d  East 
Pleas    CrowTiy  653;  1  Leach,  357;  lioscoe^s  Crim.  JSv.  515. 

It  was  urged  that  the  value  of  the  slave  was  material,  that  it  might 
appear  whether  the  offence  was  grand  or  petit  larceny.  The  20th  sec- 
tion of  the  tith  division  of  our  penal  code  declares,  "  The  stealing  of  a 
slave  is  simple  larceny.^^ — PHn.  Dig.  630. 

We  do  not  think,  therefore,  that  the  mortgage y?. /a.  and  the  accompany- 
ing papers  offered  in  evidence  by  the  prisoner,  would  have  proved,  as  is 
assumed  by  his  counsel  in  the  third  assignment  of  error,  "  that  at  the 
time  of  the  alleged  larceny,  the  prosecutor  had  no  properly  whaterer  in 
the  negro,  and  that  he  was  not  entitled  even  to  the  legal  possession  of 
said  negro ;"  but  on  the  contrary,  are  of  the  opinion  the  court  below  de- 
cided correctly  in  rejecting  the  testimony,  for  the  reason,  the  prosecutor 
had  such  a  legal  possession  of  the  property  under  his  purchase  at  sheriff's 
sale  of  the  defendant's  title  thereto,  as  in  judgment  of  law  was  sufficient 
to  maintain  the  allegation  in  the  indictment ;  and  the  proffered  evidence 
would  not  negative  the  same. 

We  are  also  of  the  opinion,  the  fact  that  the  negro  had  been  levied  on 
by  the  mortgage^. /a.  in  satisfaction  of  the  mortgage  debt,  and  claimed  by 
the  prosecutor,  which  claim  had  been  dismissed,  did  not,  in  a  legal  point 
of  view,  negative  the  allegation  in  the  indictment,  that  the  slave  was  the 
property  of  the  prosecutor.  The  prosecutor  was  the  purchaser  at  sher- 
iff's sale,  as  we  have  already  seen,  and  obtained  the  lawful  possession  of 
the  negro  under  such  purchase,  from  the  sheriff;  and  when  levied  on  to 
satisfy  the  mortgage  debt,  he  claimed  him  as  his  property,  giving  bond 
and  security  for  the  forthcoming  of  the  negro  at  the  day  of  sale,  or  when 
called  for  by  the  sheriff.  Although  the  levy  yfss  dismissed,  yet  the  pros- 
ecutor, as  the  claimant,  was  entitled  to  the  possession  of  the  negro  for 
the  purpose  of  surrendering  him  to  the  sheriff,  in  discharge  of  his  bond ; 
and  depriving  him  of  that  possession,  thus  lawfully  acquired,  by  the  de- 
fendant, was  wrongful  and  fraudulent,  in  the  eye  of  the  law. 

From  the  best  consideration  we  have  been  enabled  to  give  to  this  case, 
we  arc  of  the  opinion  that  there  is  no  error  in  the  record,  and  that  the 
judgment  of  the  court  below  must  be  affirmed. 
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No.  83. — John  S.  Stephens  et  al.y  plaintiffs  in  error,  vs,  Geo&ge 
W.  Crawford,  GoTernor  of  the  State  of  Glorgia,  use  of  Thomas 
6.  Ward,  defendant  in  error. 

In  an  action  upon  a  sheriff's  bond,  to  charge  his  sureties,  the  admissions  of  the  sheriff 
afe  prima  facie  evidence  against  them,  unless  fraudulently  made,  or  made  by  mis- 
take, or  having  relation  to  money,  the  paying  over  of  which  is  not  guarantied  by  the 
bond. 

A  certified  copy  of  the  record  of  the  action  of  the  Inferior  Court  in  taking  a  sheriff^* 
bond,  made  in  vacation,  is  not  evidence  in  a  suit  against  the  sureties ;  because,  as  to 
that,  the  action  is  ministerial  and  not  judicial. 

A  bond  voluntarily  tendered  by  a  nheriff,  in  office,  and  accepted,  more  than  thirty  days 
after  his  election,  is  bad  as  a  statutory  bond,  but  good  at  common  law. 

An  official  bond,  required  by  statute,  but  which  is  not  in  conformity  with  its  provi- 
sions, is  good,  so  far  as  it  does  conform,  unless  the  statute  expressly  provides  that 
bonds  not  made  in  cotiformity  with  it  shall  be  void. 

A  bond  made  to  the  gover/ior,  for  the  time  being,  and  his  successors  in  office,  is  con- 
sidered as  made  to  the  office,  and  passes  to  each  incumbent,  without  assignment,  by 
'  succession. 

This  court  will  not  send  a  cause  back  for  a  re-hearing  because  of  the  admission  of  il- 
lethal  testimony,  if,  wholly  irrespective  of  that  testimony,  there  was,  plainly  and  ob- 
viously, testimony  sufficient  to  justify  the  finding. 

This  was  an  action  of  debt  upon  a  sheriff's  bond,  tried  before  Judge 
Merriwether,  in  Hie  Superior  Court  of  the  county  of  Baldwin,  at  August 
Term,  1846. 

Upon  the  trial,  a  copy  of  a  bond,  duly  certified  by  the  proper  offioer, 
purporting  to  be  a  sheriff's  bond,  ezeculied  by  John  S.  Stephens,  John 
M.  Maclin,  Benjamin  L.  Lester,  and  Michael  J.  Kenan,  tiie  plaintiff 
in  error,  was  offered  in  evidence,  in  behalf  of  the  defendant  in  error, 
who  was  plaintiff  below.  The  bond  bore  date  the  3d  day  of  March, 
1840,  and  recited,  that  the  said  Stephens  was  elected  sheriff  of  the  said 
county  of  Baldwin  on  the  sixth  day  of  January,  in  the  year  aforesaid. 
It  was  made  payable  to  the  then  Governor  of  Georgia,  and  his  suc- 
cessors in  office,  and  for  the  amount  required  by  law,  and  in  the  usual 
form.  The  introduction  of  the  copy-bond,  aforesaid,  in  evidence  was 
objected  to  on  the  part  of  the  plaintiffs  in  error,  on  the  ground  that  it 
appeared  that  the  original  was  not  executed  within  the  time  required  by 
law  for  the  execution  of  sheriffs'  bonds  after  their  election,  and  that  the 
office  of  sheriff  of  Baldwin  was  vacant  at  the  time  of  the  execution  of  said 
bond,  and  therefore  the  same  was  not  legal  evidence  to  charge  the  secu- 
rities of  said  Stephens  for  any  act  purporting  to  have  been  done  by  him 
as  sheriff.  The  court  below  overruled  the  objection,  and  permitted  said 
copy-bond  to  be  read  in  evidence  to  the  jury.  To  which  decision  of  the 
court  below  the  plaintiffs  in  error  excepted.  An  execution  for  $320  00, 
principal,  besides  interest  and  costs,  in  favor  of  said  Thomas  Ward,  (for 
whose  use  this  suit  was  brought,)  against  one  Henry  F.  Young,  with  the 
entry  endorsed,  "satisfied  by  John  S.  Stephens,  sheriff,"  in  the  hand- 
^i-w^ns  of  said  Stephens,  was  admitted  in  evidence,  in  behalf  of  the  de- 
'n  error,  without  objection.     It  wiuB  then  proposed  to  provo  tlie 
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admission  of  said  Stephens,  in  the  fall  of  1841,  and  dnring  the  time  for 
which  he  was  elected  sheriff,  that  he  had  collected  the  money  on  said 
execution.  This  testimony  was  objected  to  on  the  part  of  the  plaintiffs 
in  error,  on  the  ground  that  the  admissions  of  said  Stephens,  the  prin- 
cipal, could  not  be  received  in  evidence  to  charge  his  securities.  The 
court  below  overruled  the  objection,  and  admitted  the  testimony.  To 
which  th«  plaintiffs  in  error  excepted. 

On  the  part  of  the  plaintiffs  in  error,  it  was  then  proven,  by  an  exemplifi- 
cation of  the  records  of  the  Inferior  Court  of  said  county,  that  said  Ste- 
phens was  duly  qualified  as  sheriff  elect  of  said  county  on  the  11th  day 
of  January,  1840  ;  and  they  offered  in  evidence  a  copy  of  a  sheriff's 
bond,  duly  certified,  purporting  to  have  been  executed  by  said  Stephens, 
as  principal,  an^  Michael  J.  Kenan,  Samuel  T.  Beecher,  and  John  M. 
Maclin,  as  his  securities,  on  the  said  11th  day  of  January,  1840;  which 
was  admitted.  It  was  then  further  proved,  in  behalf  of  the  plaintiffs  in 
error,  by  a  witness  who  was,  at  the  time  of  the  qualification  of  said  Ste- 
phens as  such  sheriff,  one  of  the  justices  of  the  Inferior  Court,  that  the 
original  of  said  last-mentioned  copy-bond  was  executed  at  the  time  of  its 
date,  the  11th  of  January,  1840,  three  of  the  justices  of  said  Inferior 
Court  being  present,  in  obedience  to  a  dedimus  potestatem  issued  by  {he 
then  Governor ;  and  that  said  bond  was  taken,  and  the  oath  of  office  was 
then  administered  to  said  Stephens,  in  obedience  to,  and  by  virtue  of, 
the  authority  vested  in  them  by  said  dedimus  potestatem. 

The  counsel  for  the  defendant  in  error,  by  way  of  rebuttal,  then  of- 
fered in  evidence  a  paper  purporting  to  be  an  exemplification  of  the 
records  of  said  Inferior  Court,  reciting  that  the  court,  being  under  the 
impression  that  the  bond  given  by  said  Stephens  as  sheriff  might  be  some- 
what informal,  and  as  he  had  tendered  an  additional  bond,  (the  bond 
sued  on,)  for  the  sum  of  twenty  thousand  dollars,  with  John  M.  Maclin, 
Benjamin  L.  Lester,  and  M.  J.  Kenan  as  securities,  which  was  accept- 
ed;  it  was  ordered,  therefore,  that  the  clerk  should  transmit  it  to  the 
clerk  of  the  Superior  Court  for  record  and  file,  together  with  the  bond 
taken  previously,  to  wit,  the  bond  of  11th  January,  1840;  which  ac- 
ceptance of  said  bond,  and  the  passing  of  said  order,  took  place  on  the 
3d  day  of  March,  1840 ; — ^which  was  objected  to  on  the  part  of  the 
plaintiffs  in  error,  on  the  ground  that  the  said  justices  of  the  Inferior 
Court  were  not  authorized  to  meet  at  that  time  for  the  purpose  of  tak- 
ing said  bond,  and  which  was  the  bond  sued  on,  and  that  said  justices 
were  not  authorized  to  take  the  same,  or  make  any  record  of  their  meet- 
ing or  proceedings;  that  said  paper,  or  exemplification,  was  mere  hear- 
say evidence,  and  not  competent  for  any  purposes  as  against  the  plain- 
tiffs in  error.     The  court  overruled  the  objection,  and  permitted  said 
paper  to  go  to  the  jury  in  evidence.     To  which  decision  the  plaintiff  in 
error  excepted. 

The  counsel  for  the  defendant  in  error,  by  way  of  rebuttal,  further 
proved,  that  the  bond  sued  on  was  presented  and  tendered  by  the  plain- 
tiff in  error,  Stephens,  to  the  Inferior  Court,  stating  at  the  time  that  he 
offered  it  because  there  was  some  dissatisfaction  with  the  first  bond ;  and 
it  was  thereupon  accepted  by  the  justices.  Upon  cross-examination  of 
the  witness,  it  was  proved,  that  the  meeting  of  the  justices,  when  the 
bond  sued  on  was  taken,  was  not  by  virtue  of  any  dedimus  potestate 
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directed  to  them  from  the  then  Governor,  or  by  any  authority  from  any 
of  the  departments  of  government,  and  that  the  said  bond  was  not.taken 
or  received  by  virtue  of  any  such  authority. 

The  parties  having  closed  their  testimony,  the  plaintiffs  in  error  moved 
the  court  that,  upon  the  whole  evidence  in  the  case,  as  submitted  to  the 
jury,  the  bond  sued, on  was  invalid,  and  not  sufficient  in  law  to  author- 
ize a  recovery  against  the  plaintiffs  in  error  ;  but  the  court  decided  thai 
the  said  bond  was  valid,  legal,  and  binding  upon  the  plaintiffs  in  error, 
and  so  instructed  the  jury,  and  they  found  accordingly.  To  which  de- 
cision, and  instruction  to  the  jury,  the  plaintiffs  in  error  excepted. 

Francis  H.  Cone,  for  the  plaintiff  in  error,  insisted  that  the  bond  set  forth  in 
the  decLiration  of  plaintiff  below,  is  not  good  as  a  statutory  bond. — Prin,  177-8, 
183.  430;  Hotchkiss,  507,  514. 

It  is  not  good  as  a  bond,  at  common  law. — 5  Com.  Dig.  219;  3  Dev.  Rrp. 
86,  286. 

1st.  Because  there  was  no  delivery. — 7  Pick.  Rep.  91 ;  3  Dev.  Rep.  86,  28<?; 
2  Harmt  mid  Johm.  108 ;  2  Porter's  Rep.  443;  1  Tucker's  Com.  236-7  ;  4  Kent, 
454;  6  Peters'  Rep.  124.     ' 

2d.  Because  a  voluntary  bond  canot  be  sued  in  thtj  name  of  a  successor. — 1  Dev. 
ITja;  1  Leigh's  Rep.  485. 

A  copy  ot  a*  voluntary  bond  is  not  evidence,  unles.s  the  original  is  accounted  for. 

IvcusoN  L.  Harris,  for  defendant  in  error. 

Two  questions  collateral  to  the  chief  question  involved  under  the  transcript, 
have  been  made  by  the  learned  counsel  for  plaintiff  in  error,  to  which  I  will  fir^t 
address  myself. 

1st.  That  there  was  no  dedimus  potestaiem  from  the  executive,  authorizing  the 
taking  of  the  bond  sued  on,  it  being  the  second  taken  by  the  justices  of  the  toierior 
Court. 

The  authority  to  take  sheriffs  bonds  is,  by  the  act  of  1803,  {Prin,  Dig.  p.  176, 
and  Cobb,  p.  480,)  vested  in  a  majority  of  the  justices  of  the  Inferior  Court 

The  act  of  1799  (Prin.  Dig.  p.  430)  confers  no  authority  upon  the  execu- 
tive to  do  anything  but  commission  that  officer;  and  notwithstanding  the  bond  is 
made  payable  to  the  Governor  and  his  successors,  it  is  never  taken  by  the 
Governor,  or  delivered  to  him,  or  deposited  of  file  in  his  office;  but  it  is  appointed 
to  remain  of  file  in  clerk's  office  of  the  Superior  Court,  and  is  sueable  not  at  h\» 
will,  but  only  by  the  order  of  the  judge  of  the  Superior  Court  for  the  county ; 
and  this  for  the  .^^tisfaction  of  the  public,  or  any  person  aggrieved  by.  sheriff's 
or  deputy-sheriff's  misconduct. 

The  bond  is  emphatically  payable  to  the  office,  for  the  security  of  the  whole 
people. 

A  bond  taken  of  a  sheriff,  who  is  an  officer  belonging  to  the  judicial  department, 
and  over  whom  he  has  no  control,  uould  probably  be  void,  for  be  has  no  authority 
by  law  to  take  such  a  bond,  nor  would  the  exercise  of  such  authority  fall  within 
any  of  the  principles  so  luminously  stated  by  Justice  Story,  in  Tingey'a  case  in  5 
Peters. 

A  fortiori,  if  the  Governor  has  no  authority  in  such  matters,  how  can  his 
dedimus  potestaiem  confer  a  power  which  not  only  does  not  belong  to  his  depart* 
ment,  but  which  has  been  denied  to  it.  it  is  mere  waste  paper.  The  Jaw  has 
conferred  the  right  on  others.  It  can  be  no  Objection,  then,  that  the  bond  sued  on 
was  taken  without  executive  authority. 

The  second  question  presented  is,  that  forasmuch  as  the  statutes  {Prin.  Dig.  pp. 

177,  178,  and  183),  require  that  a  sheriff  shall  give  bond,  &c.,  witliin  ten  day^ 

after  being  commissioned  by  the  Governor,  and  failing  to  do  so,  directing  the  In- 

~  Court  to  declare  the  office  vacant,  &c.,  the  bond  sued  on  is  void,  because 


MILLEDGEVILLE,  NOVEMBER  TERM,  1846.  577 


Stephens  et  al  vs,  Crawford,  Governor,  qm,  fee. 


Stephens  was  commissioned  on  8th  January,  1840,  and  this  bond  not  executed 
until  the  3d  of  March,  1840.  Three  answers,  and  each  deemed  to  be  conclusive, 
may  be  given,  viz : 

Ist.  There  can  be  no  vacancy  ia  the  office  until  it  sheUl  have  been  so  declared  by 
those  to  whom  the  power  of  vacating  it  is  intrusted. 

2d.  The  securities  are  estopped,  by  the  recitals  in  the  bond,  from  denying  that 
Stephens  was  shenff  de  facto  et  dejure,  at  the  time  of  its  execution. 

3d.  The  statute  referred  to,  forms  no  portion  of  the  contiact  of  the  securities; 
the  condition  of  the  bond  has  no  reference  to  it  whatever  Besides,  all  such 
statutes  are  merely  directory  to  the  agents  of  the  government,  and  the  omission  df 
those  agents  to  perform  the  duties  required  of  them  can  form  no  defence  for  the 
securities. —  U.  S,  vs.  Van  Zandtt  11  Wheoton,  184;  Dox,  ei  al,  vs.  Postmaster 
Gtnl,  1  Peters,  318 ;  3  Mason,  446.  , 

The  transcript  exhibits  the  fact  that  the  certified  copy  of  the  bond  was  objected 
to,  on  the  ground  that  the  delivery  o{  the  original  had  not  been  proved. 

At  common  law,  the  possession  of  a  bond  by  an  obligee  laprima  facie  evidence 
of  it. — Clark  vs.  Ray,  1  Harris  and  John.  323 ;  1  Harris  and  Gill,  324. 

Coming,  however,  as  this  duly  certified  copv  does,  from  the  legal  depository  of 
the  original,  after  its  acceptance,  the  law  will  presume  the  antecedent  reauisite. 
Our  statute  precludes  any  such  objection,  as  .there  is  no  plea  of  non  est  factum. 
The  failure  to  plead  it  is  an  admission  of  the  entire  execution  of  the  bond. 

The  important  question  to  be  decided  on  this  transcript  is — Is  the  bond  sued  on 
good,  either  as  an  official  or  as  a  voluntary  bond  ?  ^. 

That  it  is  good  as  an  official  bond,  is  supported  by  the  case  of  the  Treasurer  vs. 
Botes,  2  Bailey  S.  C.  Repts.  366 ;  Steven's  case,  2  mtt  and  McCord,  108. 

In  Bates'  case,  the  bond  was  beyond  the  sum,  by  several  thousand  dollars,  of 
the  amount  oif  penalty  prescribed  by  statute. 

Here,  two  bonds  were  taken,  making  an  aggregate  penalty  of  $40,000,  or 
twenty  thousand  dollars  more  than  prescribed  by  statute.  The  principle  is  un- 
changed by  the  number  of  bonds.  The  question  is.  Can  a  bond  be  sustained  aa  an 
official  bond,  where  a  greater  penalty  is  imposed  than  the  statute  prescribes  ? 

Judge  0*Nea],  pronouncing  the  opinion  of  the  whole  Court  of  Appeals,  says : 
"  It  is  supposed  that  the  bond,  if  not  taken  in  exact  conformity  to  the  act,  is  void. 
But  the  act  itself  makes  no  such  provision  ;  and  unless  it  does,  the  objection  is 
unavailing.  For,  to  render  a  bond  taken  under  a  statute  void,  it  must  be  so  ac- 
cording to  express  enactment,  or  must  be  intended  to  operate  as  a  fraud  on  the 
obligors  by  color  of  the  Jaw,  or  as  an  evasion  of  the  statute. 

A^  common  law,  a  consideration  is  not  necessary  to  the  validity  of  a  bond. — 7 
Term,  447 ;  Page  vs.  Freeman,  2  Mass.  R.  159, 162 ;  2  Johnson,  177  ;  13  Johns. 
430 ;  Plowden,  308. 

As  a  voluntary  bond,  it  would  be  good  at  common  law,  unless  for  an  immoral  or 
an  illegal  consideration,  or  unless  contrary  to  public  policy. — Sheppard  Touchstone, 
2  vol.  207;  2  Peere  Wms.  181 ;  4  Pelersdorf  Abr.  402. 

In  the  U.  S.,  the  following  cases  recognize  the  validity  of  such  a  bond  as  this 
as  a  voluntary  bond. — 5  OreenJeaf  240 ;  2  J.  J.  Marshal,  473 ;  Hoy  et  al  vs. 
Rogers  etal  4  Monroe,  225 ;  Cross  vs.  Gabeau  and  Hunt,  1  Bailey,  211 ;  Ooit- 
ernor  vs.  Matlock,  2  Hawks,  366 ;  Morse  vs.  Hodson,  5  Mass,  314 ;  Uommonweallh 
vs.  Wolbert,  6  Binney,  298 ;  Tingey^s  case,  5  Peters, 

The  case  of  the  tJ.  8.  vs.  Brown,  in  Gilpin,  p.  155,  is  an  elaborate  review,  by 
Judge  Hopkinson,  of  the  cases  arising  upon  bonds.  The  examination  of  the  U. 
8,  vs.  Morgan  et  al.\n  3  Wash.  C.  C.,  there  made,  places  that  case  upon  its  true 
basis.  It  sbould  no  longer  be  cited  as  an  authority  against  official  bonds,  not 
conforming  to  the  statute,  being  absolutely  void  and  incapable  of  being  enforced 
as  voluntary  bonds. 

The  cases  relied  on  by  my  learned  adversary,  {U,  S,  vs.  Gordon,  7  Crtmch, 
287 ;  Governor  vs.  Tuntty,  1  Devereux,  153;  Branch  vs.  EUiott,  3  Dev.  86 ;  Jta- 
iiees  vs.  Armstrong,  3  Dev,  286,)  recognize  the  broad  principle  I  am  now  main- 
taihing,  that  official  bonds,  when  not  conformable  to  statute  requiring  them,  a 
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good  at  common  law.  The  case  of  the  CammoTUPeaUh  vs.  Jackson^  1  Leigh, 
485,  IB  not  in  conflict  with  any  of  the  foregoing  authorities.  The  bond  was  de- 
clared void  in  that  case,  because  it  was  against  public  policy  to  allow  an  unau- 
thorized person  to  require  one. 

As  to  tbe  admission  of  Stephens  to  bind  his  securities — they  being  privies  in 
law,  his  admissions  are  prima  facie  evidence  to  bind  them. — Treasurer  vs.  Baies^ 
2  Bailey,  362 ;  4  Randolph,  317 ;  Prestoti's  securities,  Gilmer  Rpis,,  235 ;  PendkUm 
vs.  Bank  Kentucky f  1  Monroe  Rep,  177 ;  Judge  Cone  in  case  vs.  Securities  tf 
Haynes. 

•  The  verdict  below  should  remain  undisturbed.  Lester,  the  plaintiff  in  enor 
bringing  up  this  case,  can  complain  of  no  oppression  on  him  ;  the  bond  imposes 
on  him  no  increased  penalty ;  he  is  a  volunteer,  a  substitute  for  Beecber,  a  security 
on  first  bond.  He  signs  and  seals  this  obligation  of  his  own  free  will ;  it  was  not 
exacted  or  required ;  it  was  not  taken  coUrre  officii.  The  justices  had  nothing  to 
do  in  its  preparation ;  it  is  ail  the  act  of  the  defendants,  their  paper,  and  ink,  and 
form — no  clerk  of  the  court  assisting  or  directing.  He  comes  for  relief  in  a  most 
questionable  shape. 

The  verdict  below  should  be  conflrmed,  because  it  is  according  to  the 
justice  of  the  case.  This  writ  of  error  is  virtually  an  application  for  a  new 
trial.  The  principles  regulating  the  granting  such  application,  are  well  stated  by 
BuJler,  Justice,  in  Estwickv».  Cailland,  :>  Term  Repts.  420. 

"  The  only  question,"  says  he,  "  is,  whether,  under  all  the  circumstances  of 
the  case,  the  verdict  be  or  be  not  according  to  the  justice  of  the  case;  for  thoogli 
the  judge  may  have  made  some  little  slip  in  his  directions  to  the  jury,  yet,  if  justice 
be  done  by  the  verdict,  the  court  ought  not  to  interfere  to  set  it  aside.  If,  indeed, 
the  facts  be  doubtful,  and  the  attention  of  the  jury  has  been  drawn  from  the  con- 
sideration of  them,  that  is  a  good  ground  for  a  new  trial.  But  if  the  facts  be  clear, 
and  those  facts  have  been  laid  before  the  jury,  we  ought  not  to  grant  a  new  thai 
in  order  to  give  the  unsuccessful  party  the  chance  of  obtaining  another  verdictt  if 
the  former  verdict  be  agreeable  to  the  equity  and  conscience  ot  the  case." 

By  the  Court — Nisbet,  Judge.  * 

This  is  an  action  on  a  sherifTs  bond,  to  charge  the  sureties  for  a  de* 
fault  of  their  principal,  and  the  first  question  made  is,  whether  the  admis- 
sions of  the  principal  can  be  given  in  evidence  to  charge  them  ? 

We  think  they  are  prima  facie  evidence  of  their  liability^  and  cast 
the  onus  upon  them. 

This  court  has  determined  that  a  decree  against  a  guardian  upon  a  bill 
suggesting  a  devastavit  to  which  they  were  not  parties,  is  no  more  than 
prima  facie  evidence  against  the  sureties — they  can  inquire  into  the 
grounds  of  the  decree  a6  origine.  With  stronger  reason  the  admission 
of  a  principal  is  only  prima  facie  evidence.  1  he  sureties  may  show  in 
rebuttal,  that  the  admissi6n  was  made  by  the  sheriff  by  mistake— or  col* 
Insion  with  third  persons  for  the  purpose  of  charging  them— -or  any  other 
fact  which  demonstrates  that  the  money  received  by  him  was  not  guar- 
antied to  be  paid  over  by  them.  Any  other  rule  would  be  unjust  to 
them. 

It  i9,  however,  both  reasonable  and  according  to  the  settled  practice  of 
the  courts,  that  his  admission  should  go  against  them  as  prima  facie  proof 
of  liability.     They  would  be  conclusive  upon  himself,  if  bona  fide  made, 
and  will  bind  the  sureties,  because  they  are  his  privies  in  laKv.     It  is  not 
to  be  presumed  that  one  will  charge  himself  falsely — the  legal  presump- 

'  is  that  they  are  true  until  the  contrary  appears.     With  these  quattn-" 
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cations,  we  think,  the  testimony  was  properly  admitted. — 2  Bailey ^  380, 
381  ;  5  Binney^  184;  1  Starkiej  189,223,2^43;  3  McCord,A\2. 

The  next  exception  which  we  notice  is  to  the  decision  of  the  conrt 
below,  admitting  in  evidence  what  purported  to  be  a  certified  copy  of  the 
record  of  the  action  of  the  Inferior  Court  of  Baldwin  county,  at  the 
time  they  took  the  sheriff's  bond  sued  upon  tendered  in  evidence  by 
the  plaintiff  in  rebuttal.  And  here  it  becomes  necessary  to  advert  to 
the  facts. 

Stephens,  the  sheriff,  was  elected  on  January  6th,  1840 — was  commis- ' 
sioned  on  the  8th,  and  gave  bond  on  the  11th,  of  the  same  month.  After- 
wards, to  wit  on  the  3d  of  March,  and  after  the  expiration  of  30  days 
from  his  election,  he /voluntarily  appeared  before  three  of  the  justices  of 
the  Inferior  Court,  and  suggesting  that  the  bond  already  given  was  supposed  ' 
by  some  to  be  invalid,  offered  for  their  acceptance  a  second  bond — the  bond 
sued  upon — which  they  accepted  and  delivered  over  to  the  clerk  of 
the  Superior  Court.  This  was  not  done  at  either  a  regular  or  an  adjourn- 
ed term  of  that  court.  The  record  offered  recites  the  action  of  the  court, 
at  that  time,  in  taking  this  second  bond. 

The  reasons  urged  against  the  admission  of  it  are,  that  the  time,  to 
wit,  30  days,  within  which  the  law  directs  the  sheriff  to  qualify  having 
transpired,  the  justices  had  no  right  to  take  the  bond ;  their  action  was  a 
nullity,  and  therefore  the  paper  tendered  is'no  record,  and  not  competent 
evidence  to  charge  the  defendants.  We-  express  now  no  opinion,  as 
to  the  power  of  the  court  to  take  the  bond,  reserving  that  question  for 
the  present.  We  think  upon  other  grounds  the  testimony  was  impro- 
perly admitted. 

We  doubt  the  power  of  the  Inferior  Court,  in  vacation,  to  make  a  record 
unless  it  is  of  a  judicial  a<$t,  which  the  law  directs  to  be  done  in  vacation, 
or  which  the  court  itself  at  a  regular  or  adjourned  term,  by  order  ap- 
pearing upon  its  minutes,  may  direct  to  be  done  in  vacation. 

Upon  this  subject  the  opinion  of  this  court  has  been  fully  expressed 
elsewhere.  The  act  of  the  Inferior  Court  now  being  ^considered,  was  not 
a  judicial  act. 

By  the  judiciary  act  of  1799,  the  sheriff  is  required  to  give  bond  before 
any  one  of  the  judges  of  the  Superior  Court,  to  be  approved  by  the  jus- 
tices of  the  Inferior  Court,  or  any  three  of  them. — Prince,  430. 

By  the  act  of  1803,  every  judge  of  the  Superior  Court,  or  a  majority 
of  the  justices  of  the  Inferior  Court,  are  declared  competent  to  take  the 
bonds  of  sherifl^  and  to  qualify  them. — Prince^  176,  177.  By  this  act 
they  are  appointed  the  agents  of  the  State  for  this  purpose.  The  duty 
devolved  upon  them  is  ministerial — it  is  required  of  them  not  as  a  court, 
but  as  individuals,  designated  by  their  official  name,  and  presumed,  because 
of  the  office  they  hold,  to  be  discreet  men.  We  refer  now  to  the  taking 
of  the  bond,  and  not  to  the  administering  of  the  official  oath. 

We  do  not  perceive,  therefore,  that  the  act  appertains  to  the  business 
of  the  court,  or  belongs  to  its  records.  As  ministerial  agents,  we  are  sat- 
isfied they  have  not  the  power  in  vacation  to  make  a  record  ;  and  if  they 
had,  it  will  not  be  a  record  of  the  Inferior  Court.  Besides  this  testimony 
was  supererogatory.  .  The  record  was  not  necessary  to  show  the  execution 
of  the  bond,  or  before  whom  it  was  executed.     At  ihe^  time  this  reco-'' 
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was  tenitered,  a  certified  copy  of  it  was,  in  evidence,  attested  officially  by 
three  of  the  justices  of  the  Inferior  Court — bearing  date  on  3d  March, 
and  coming  out  from  the  Clerk's  office  of  the  Superior  Court,  its  legal 
depository.  And  for  this  reason,  although  we  think,  that  in  the  admis- 
sion of  this  evidence  the  court  erred,  we  will  not  on  that  account  send 
the  cause  back  for  a  re-hearing. 

It  is  well  settled  that  a  new  trial  will  not  be  a\^arded  because  ille- 
gal testimony  was  admitted,  if,  wholly  irrespective  of  that  testimony, 
there  was  plainly  and  obviously  evidence  sufficient  to  justify  the  finding. 

A  court  for  the  correction  of  errors,  we  hold,  has,  in  relation  to  this 
matter,  as  ample,  if  not  greater,  discretion  than  the  Circuit  Court  has 
upon  an  application  for  a  new  trial. 

It  will,  to  use  the  language  of  the  Supreme  Court  of  New  York^  look 
beyond  the  letter  of  the  error  assigned,  and  inquire  how  far  that  error  af- 
fected the  judgment  of  the  court,  or  the  finding  of  the  jury. — 9  Cottren, 
680.  We  have  no  doubt  but  that  the  discretion  now  claimed  belongs  to 
all  corrective  tribunals:  It  is  expedient,  as  preventing  delay  and  cost  in 
the  administration  of  justice,  that,  this  court  should  be  clothed  with  such 
power.  It  has  exercised  that  discretion  already. — See  M^Cte^key  Adm^rs 
vs.  Washingion  Leadbettery  tried  at  Gainesville,  in  September.  We  are  not 
left  to  rest  the  power  upon  the  practice  of  other  courts  ;  for  our  own  or- 
ganic law  confers  it.  It  is  therein  enacted^that,  ''  upon  the  decision  of 
the  said  Supreme  Court,  on  matters  of  law,  or  principles  of  equity,  which 
may  arise  in  the  bill  of  exceptions,  the  court  shall  cause  to  be  certified  to 
the  court  below  such  decision,  and  award  such  order  and  direction  in  Ihe 
premises^  as  may  be  consistent  toith  the  law  and  justice  of  thecasCj  which 
decision  so  rendered  and  ordered,  and  direction  so  awarded j  shall  he  re- 
spected atul  carried  into  full  effect  by  the  court  below, ^ — See  Act  to  organize 
the  Supreme  Courtj  sec.  5.  By  this  clause  the  power  is  conferred  to 
award  such  order  and  direction  in  the  premises,  as  may  be  consistent  with 
the  law  and  justice  of  the  case.  * 

We  have  now  arrived  at  the  point  uLere,  as  we  suppose,  all  the  other 
assignments  of  error  may  ,be  summarily  comprehended  in  two  positions, 
taken  in  the  argument  by  the  counsel  for  the  plaintifi*  in  error.  These 
positions  are : 

1st.  That^tfae  bond  upon  which  the  plaintiff's  action  is  founded,  to  wit, 
the  second  bond  given  by  Stephens,  the  sherifiT,  and  dated  on  the  3d  of 
March,  is  not  valid  as  a  statutory  bond ;  and  therefore  the  plaintiff  is  not 
entitled  to  recover. 

2d.  It  is  not  valid  as  a  voluntary  or  common-law  bond,  and  therefore 
the  plaintiff  cannot  recover. 

We  hold  that  the  remaining  points,  no  matter  how  originating  or  how 
stated,  must  necessarily  be  considered  and  adjudicated,  in  our  discussion 
of,  and  opinion  upon,  these  propositions. 

Both  of  these  positions  were  deterniined  against  the  plaintiff  in  error  in- 
the  court  below. 

1st.  Is  this  a  valid  bond,  under  the  statutes  of  Georgia? 

By  the  act  of  1809,  {Prince^  177,)  it  is  made  the  duty  of  the  sheriff 

elect  to  apply  for  his  commission  within  twenty  day^  from  his  election  ; 

and  to  take  the  oath  of  office  and  give  bond  within  ten  days  after  \yeiag 

d  of  the  arrival  of  his  commission,  by  the  act  of  1811,  JPrin^ 
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178.  By  the  act  of  1823,  {Princey  183,)  if  he  does  not  qualify  and  give 
bond  within  the  time  prescribed  by  the  two  be  fore -recited  acts,  that  is, 
within  thirty  days,  his  office  is  declared  vacant  and  he  ineligible. 

In  view  of  these  statutes  it  is  argued,  that  this  is  not  a  valid  bond,  be- 
cause firsL  not  being  given  within  thirty  days,  the  office  was  vacant,  and 
the  sherin  could  not  therefore  have  given  it  under  the  statute. 

Now,  it  is  true  that  the  Legislature  has  declared  that  unless  bond  is 
given  within  thirty  days,  the  office  shall  be  considered  as  vacant. 

The  object  of  this  requirement  is  to  secure  the  early  services  of  an 
officer  under  bond,  and  the  execution  of  the  bond  is  a  condition  precedent 
to  the  dbjoyment  of  the  office ;  it  perfects,  so  to  speak,  the  sheriff's  tjtie 
to  it.  A  default  here  works  a  forfeiture,  against  which  the  Inferior 
Court  cannot  afterwards  relieve. 

If  there  was  no  bond  executed  in  this  case,  then  was  the  office  forfeited, 
and  once  a  forfeiture  always  a  forfeiture.  The  Inferior  Court,  in  that 
•vent,  could  not  have  regarded  him  as  sheriff;  he  could  not  have  tendered, 
and  they  could  not  have  received  a  bond,  colore  officii!  But  was  there  no 
bond  given  within  time  ? 

The  record  discloses  that  there  was  a  bond  executed  by  the  sheriff 
Stephens,  to  the  governor  of  the  State,  on  the  11th  January,  1840;  and 
therefore  within  time.  Whether  thai  bond  be  valid  or  not,  does  not  de- 
volve upon  us  to  determine.  It  has  not,  so  far  as  appears  to  us  judicially, 
been  declared  invalid  by  any  coui  t  having  jurisdiction  over  it.  The  Infe- 
rior Court  has  not  declared  it  void  by  declaring  the  office  vacant,  and  or- 
dering a  new  election.  We  only  know  the  fact  that  a  bond  was  execute 
within  time,  and  from  aught  that  appears,  that  it  is  a  good  bond,  and  that 
the  sheriff  is  properly  in  office.  We  cannot  therefore  say  that  the  bond 
sued  on  is  not  a  valid  statutory  bond,  for  the  reason  that  the  office  was 
vacated. 

2d.  It  is  argued,  that  it  is  not  a  good  statutory  bond,  because  not  hav- 
ing been  taken  within  time,  it  is  not  taken  according  to  the  requirements 
of  the  statute. 

It  is  insisted  that,  after  the  expiration  of  the  time,  it  is  not  competent 
for  the  Inferior  Court  to  demand  a  bond  of  the  sheriff;  that  their  power 
to  take  it  is  limited,  as  to  time,  by  the  statute  ;  and  that  this  bond,  bear- 
ing date  after  the  expiration  of  the  prescribed  time,  cannot,  in  any  sense, 
be  considered  as  taken  in  conformity  with  the  law.  W^e  consider  this 
position  impregnable.  It  is  true,  as  claimed  by  learned  counsel  for  the 
defendant  in  error,  that  if  a  bond,  required  by  statute,  departs  from  its 
strict  provisions,  as  where  the  penalty  is  larger  than  that  named  in  the 
act,  it  is  notwithstanding  good,  so  far  as  it  is  in  conformity  wifh  it ;  un- 
less the  statute  expressfy  declares  that  all  bonds,  not  taken  in  conformity 
with  its  provisions,  shall  be  void. 

This  proposition,  as  a  rule  of  law,  has  an  exception  in  the  case  of  a 
bond  intended  to  operate  as  .a  fraud  upon  the  obligors,  by  color  of  the 
law,  or  as  an  evasion  ot  the  statute.— 2  Bailey ^  376  ;  2N.  8f  McCordy 
425;  2  McCordy  107  ;  6  Binnetfy  298.  But  this  case  does  not  fall  with- 
in the  doctrine  last  stated.  This  is  not  the  case  of  a  bond  in  part  con- 
formed to  a  statute,  and  valid,  as  to  that  part,  and  void  as  to  the  re- 
mainder of  its  obligations.  It  is  a  bond  required  by  the  Legislature  to 
.be  taken  within  a  time  limited,  and  taken  beyond  that  time. 
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The  act  requiring  it  to  be  taken  within  thirty  days,  restricts  the 
agent,  viz.,  the  Inferior  Court,  to  that  time ;  they  cannot  enlarge  their 
powers.  If  they  can  defer  a  demand  for  the  bond  until  one  day  after 
the  time,  they  may  a  hundred,  and  thus  defeat  the  intent  of  the 
Legislature  altogether. 

If  the  court  has  the  power  to  demand  a  bond  in  this  case,  I  see  no 
reason  why  the  right  would  not  equally  exist,  in  a  case  where  there  was 
confessedly  a  forfeiture  of  the  office.  But  could  they  by  asking,  and 
the  sheriff  by  giving,  a  bond,  where  none  hi^d  been  given  in  time,  re- 
voke the  forfeiture  of  his  office  ?  Clearly  not.  Besides,  if  they  in 
such  a  case  may  be  considered  as,  under  the  law,  entitled  to  cMl  upon 
him  for  a  bond,  he  must  have  the  reciprocal  right  to  give  one,  and 
thereby  retain  an  office  which  his  previous  default  had  vacated.  Be- 
sides, having  given  one  bond,  the  sheriff  has  complied  with  the  condi- 
tion upon  which  he  is  to  hold  office,  and  the  court  has  no  right  to  oaat 
burdens  upon  him  which  the  law  does  not  impose. 

These  views  are  intended  to  illustrate  the  position  that  this  cannot  be 
regarded  as  a  statutory  bond.  We  do  not  find  that  this  conclusion  is 
much  strengthened  by  the  fact  which  counsel  for  the  plaintiff  in  error 
seemed  to  regard  as  of  some  importance,  that  there  was  no  dedimus  /w- 
testatem^  to  the  Inferior  Court  to  take  this  bond. 

If  the  law  docs  not  confer  the  power,  the  executive  dedimw  cannot 
give  it,  and  if  it  docs,  then  the  dedimus  is  but  a  wasteful  surplusage. 
We  have  seen  that  the  Legislature  has  conferred  it,  bat,  as  we  have  at- 
tempted to  show,  to  be  exercised  within  a  limited  time. 

What  further  remains  is  to  inquire  whether  this  be  a  valid  bond  at 
common  law  ?  We  think  it  is.  We  recognize  the  position  occupied  bj 
the  counsel,  that  to  be  good  as  a  voluntary  bond,  it  must  have  all  the 
incidents  of  a  deed  ;  it  must  be  signed  sealed,  attested  and  dtUvered. 
One  of  these  incidents,  to  wit,  delivery,  it  is  said,  is  wanting.  The 
bond  is  made  payable  to  Charles  J.  McDonald,  Governor  of  the  State  of 
Georgia,  and  his  successors  in  office,  and  the  argument  is,  that  it  was  not 
delivered  to  Charles  J.  McDonald.  We  cannot  see  that  it  was  necessary. 

In  considering  the  question,  whether  it  be,  or  not,  a  good  voluntary 
bond,  wo  must  look  to  tho  circumstances  under  which,  and  the  charac- 
ter in  which,  it  was  given.  A  bond  made  to  A  and  delivered  to  B  is 
void  for  want  of  delivery.  That  is,  however,  not  this  case.  The  ob- 
ligor, Stephens,  is  the  sheriff  of  Baldwin  county ;  as  sheriff  he  goes  to 
the  Inferior  Court,  and  suggesting  that  his  previously  executed  bond 
was  considered  void  by  some,  of  his  own  mere  motion  tenders  to  them 
an  additional  bond,  which  they  accept.  The  act  was  voluntary.  It 
does  not  appear  that  the  court,  virtuie  officii^  as  agents  of  the  State,  con- 
sidered the  previo\is  bond  void,  and  asked  a  new  one,  or  used  any 
means,  by  suggestion,  threats,  or  otherwise,  to  get  it.  The  evidence  is 
that  he  of  his  own  accord  tendered  it. 

Now  it  does  seem  to  me  that  it  does  not  lie  in  the  mouth  of  this  ob- 
ligor to  object  to  the  validity  of  this  bond.  He  is  estopped,  and  so  are 
his  securities ;  for  their  assumption  of  the  obligations  of  the  bond  was 
also  voluntary,  and  they  are  his  privies  in  law.  What  can  they  say 
against  the  breach  of  a  contract  thus  intelligently,  willingly  and  honest* 
"-de  }  Nothing.  They  must  lie  down  under  the  burdens  th< 
umed. 
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We  have  Baid  that  it  was  not  necessary  that  this  bond  should  be  de- 
livered to  Charles  J.  McDonald.  We  have  already  seen  that  the  Infer 
rior  Court  are  by  law  authorized  to  take  the  sheriff's  bonds ;  and  to  them, 
or  one  of  the  Judges  of  the  Superior  Court,  as  the  appointee  of  the 
law,  it  could  alone  be  legally  delivered,  and  to  them  it  teas  delhered. 
Charles  J.  McDonald  has  no  more  interest  in  it  that  any  other  citizen. 
His  name  is  but  the  representative  of  the  sovereignty  of  the  State.  It 
is  the  people's  bond,  made  payable  to  him,  as  a  nominal  custodier  of  its 
obligations. 

The  true  position  upon  this  point  is  this  :  a  bond  required  by  statute 
and  made  payable  to  the  Governor,  is  payable  to  the  office.  In  this 
particular  the  Governor  represents  the  people,  and  may  be  regarded  as 
a  sole  corporator,  and  each  chief  executive  takes  everything  that  be- 
longs to  the  office  by  succession. — 2  Bailey y  378 ;  1  McCord^  568  ;  2 
Baileif,  13. 

And  here  it  may  be  well  to  dispose  of  the  exception,  that  this  ac- 
tion cannot  be  sustained  in  the  name  of  George  W.  Crawford ^  Governor 
of  the  State  of  Georgia  and  successor  of  Charles  J.  McDonald  without 
an  assignment.  Upon  the  principles  above  stated,  there  is  no  difficul- 
ty here.  It  is  made,  by  the  act  of  the  parties  to  it,  payable  to]  the  suc- 
cessors of  Governor  McDonald,  and  the  pleadings  show  that  George 
W.  Crawford  is  his  successor.  The  law  which  creates  an  official  bond, 
and  makes  it  payable  to  a  public  officer  and  his  successors,  makes  a 
transfer  and  tradition  of  it  to  each  incuibbent.  As  before  stated,  they 
take  the  bond  as  appertaining  to  their  office  by  succession.  In  this  as- 
pect of  this  cause,  that  is,  looking  at  it  with  reference  to  the  rights  of 
the  obligees,  the  bond  assumes  a  statutory  character.  But  more  of  this 
anon. 

To  return  to  the  question  of  delivery.  The  only  inquiries  to  test  the 
sufficiency  of  the  delivery  are,  to  whom  does  the  law  direct  this  bond  to 
be  delivered,  and  was  it  delivered  to  the  persons  appointed  by  law  to 
receive  it }  The  answers  are,  that  the  statutes  of  Georgia  declare  the 
Inferior  Court  competent  to  take  it,  and  require  it  to  be  turned  over  to 
the  clerk  of  the  Superior  Court  for  castody,  and  that  it  was  taken  be- 
fore them,  and  by  them  delivered  to  the  clerk  of  the  Superior  Court. 
All  of  which  not  only  amounts  to  delivery,  but,  in  our  judgment,  is  the 
only  kind  of  delivery  which  would  fulfill  the  requirements  of  the  law. 

We  have  said  that  after  the  expiration  of  thirty  days,  the  Inferior 
Court  has  no  power  or  right  to  demand  an  additional  bond  from  the 
sheriff.  Whilst  this  is  true,  we  yet  hold  that  it  is  competent  for  them, 
in  their  official  character,  and  with  a  view  to  secure  the  faithful  execu- 
tion of  the  duties  of  the  sheriff,  to  receive  an  additional  bond  from  him, 
when  voluntarily  tendered ;  and,  when  so  received,  the  rights  under  it 
inure  to  the  parties  interested,  as  in  case  of  the  first  bond.  The  secu- 
rity is  cumulative.  Their  original  power  to  receive  a  bond  is  continued, 
in  cases  where  the  law  being  complied  with  and  the  sheriff  in  office  he 
in  that  character  tenders  other  securities. 

In  this  view  of  it  the  bond  would  seem  to  be  statutory.  As  to  the 
obligors,  it  is  unquestionably  voluntary. 

Taking  into  view  the  circumstances  under  which  it  was  made  ;  the 
character  of  the  obligor,  and  also  of  those  to  whom  it  was  delivered  * 
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we  can  give  it  no  other  designation  than  this,  to  wit,  a  common-law 
bond.  And  being  delivered  to  the  Inferior  Court,  and  attested  bj  them, 
and  found  where  the  law  directs  it  to  be  placed — ^in  the  custody  of  the 
clerk  of  the  Superior  Court — we  are  of  the  opinion  that  the  presiding 
judge  committed  no  error  in  admitting  a  certified  copy  of  it  to  go  in  evi- 
dence. 
Let,  therefore,  the  judgment  of  the  court  below  be  affirmed. 


No.  84. — In  the  matter  of  John  S.  Stephens,  former  Sheriff  of 

Baldwin. 

A  sheriff  is  liable  to  be  attached  for  the  failure  of  his  deputy  to  pay  over  monej 
<^llected  oQ  an  execution  by  him, 

Kenan  and  Rockwell,  for  the  late  sheriff. 

Mr.  Rockw£ll*8  Argument 

The  liberty  of  the  citizen  cannot  be  abridged  or  taken  away  without  authority  of 
iaw ;  and  the  provisions  of  that  law  ought  to  be  clear  and  unquestionable.^ 

It  is  proposed,  in  the  discussion  of  the  question  presented  by  this  record,  to  in- 
quire into  the  power  of  the  superior  courts  of  Georgia  to  punish  sheriffs  by  at- 
tachment— in  what  cases  they  are  so  punishable — and  how  that  punishment  is  to 
be  carried  into  effect. 

1st.  There  is  no  other  statute  bearing  directly  on  this  question,  except  the  50th 
and  52d  sections  of  the  Judiciary  Act  of  1799.  From  these  enactments  of  the 
Legislature,  the  power  is  unquestionably  derived.  « 

The  50lh  section  of  the  act  provides,  "  that  the  sheriff  shall  be  liable  either  to 
an  action  on  the  case,  or  to  an  attachment  for  contempt  of  court,  at  the  option  of 
the  party,  whenever  it  shall  appear  he  hath  injured  such  party,  either  by  false 
returns,  or  by  neglectini^  to  arrest  the  defendant,  or  to  levy  on  his  property,  or  to 
pay  over  to  the  plaintiff  or  his  attorney  the  amount  of  any  sales  which  shall  be 
made  under  or  by  virtue  of  any  execution,  or  any  money  collected  by  virtue  there- 
of."—Pnn  Dig.  431. 

The  mode  of  proceeding  by  attachment,  however,  is  not  pointed  out  by  law; 
and  the  presumption  is,  that  the  proceeding  was  to  be  such  as  was  known  to  the 
courts  of  England,  from  whose  practice  this  proceeding  was  adopted. 

Previous  to  the  enactment  of  the  Judiciary  Act,  if  the  practice  obtained  at  all 
in  this  State,  it  must  have  been  governed  by  the  rules  of  tne  English  courts ;  and 
by  those  rules  sheriffs  were  punishable  by  attachment  for  constructive  contempt 
in  ttDO  cases  only ;  first,  for  not  returning  the  writ  of  capias  ad  respondendum ;  second, 
for  not  bringing  in  the  body  of  the  defendant.  In  all  other  cases,  parties  injured 
by  misfeasance  or  nonfeasance  of  the  sheriff,  were  left  to  their  actions  in  the  proper 
courts  for  redress. 

If  the  plaintiff  be  dissatisfied  with  the  bail  taken  by  the  sheriff,  he  should  rule 

him  to  return  the  writ. — 1  Tidd^s  Prac.  253.    It  is  not  usual  for  sheriffs  to  return  the 

writs,  unless  ruled  for  that  purpose. —  Watson  on  Sheriffs,  63.     If  there  be  no  re- 

1  of  anv  of  the  matters  which  by  law  the  sheriff  is  authorized  to  return,  after 

ruled  for  that  purpose,  it  is  a  contempt,  for  which  the  court,  on  a  proptr.- 
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affidavit   will  grant  an  attachment. — 1  Tidd*s  Prac.  254.     If  he  returns  " cepi cm- 
pus,**  he  is  then  ruled  to  hriiig  in  the  hody. 

The  object  of  this  proceeding  is  to  fix  the  sheriff  with  a  liability  to  pay  the 
debt  and  costs. — 3  Chit.  Prac.  391.  This  object  is  attained  in  Georgia  under  the 
provisions  of  the  Judiciary  Act,  by  another  mode. 

This  method  of  proceeding  is  based  upon  the  supposition  that  the  sheriff,  by  his 
officers,  may  readily  ascertain  the  solvency  of  the  sureties,  and  he  may  always 
resort  to  them  for  indemnification ;  and  that  it'  he  were  not  absolutely  liable  for 
the  defendant's  putting  in  sufficient  bail,  or  for  the  defendant's  rendering  himself 
shortly  after  the  arrest,  there  would  be  great  facilities  of  collusion  between  the 
officers  and  the  defendant,^  who,  unless  the  sheriff  were  absolutely  liable,  would, 
for  a  trifling  douceur,  be  induced  to  take  any  description  of  bail,  though  secretly 
known  by  them  to  be  in  insolvent  circumstances. — 3  Chit.  Prac.  390.  Under 
this  proceeding  the  sheriff  is  made  liable  for  the  debt  rfally  due. — 7  Term  R.  370 ; 
%ib.29\  \'H.  Bl.  R.  233 ;  9  East  R,  316.  The  sheriff  is  not  imprisoned,  however, 
on  failure  to  pay  the  debt  forthwith.  A  rule  nisi  is  frequently  obtained  to  stay 
the  proceedings  or  to  set  aside  the  attachment,  and  is  granted  absolutely  some- 
times, on  payment  of  costs,  as  where  bail  has  been  put  in  and  perfected,  though 
not  in  due  time ;  sometimes  conditionally,  to  let  in  a  trial  on  the  merits,  when  the 
attachment  is  ordered  to  stand  as  a  security. 

In  all  these  proceedings  it  makes  no  difference  whether  the  process  be  in  the 
hands  of  the  high-sheri^,  the  under-sheriff,  or  be^iliff,  except  in  cases  where  the 
defendant  resides  within  a  liberty,  when  the  bailiff  is  liable  to  the  rule  and  subse- 
quent proceedings,  but  is  only  amerced. — 1   Tidd  Prac.  257. 

This  mode  of  proceeding  is  altogether  abolished  by  the  provisions  of  the  Judi- 
ciary Act  of  1799,  sec.  14.— Prtn.  Dig.  423. 

Imprisonment,  then,  it  seems,  was  not  a  necessary  consequence  of  an  attach- 
ment against  the  sheriff. 

The  50th  section  of  the  Judiciary  Act  determines  the  cases  in  which  the  party 
injured  may  apply  for  an  attachment  against  the  sheriff;  but  it  is  silent  as  to  the 
imprisonment  of  the  sheriff.  It  is  fair  to  presume  that  in  adopting  this  remedy,  the 
Legislature  meant  to  adopt  the  rules  which  governed  the  courts  of  England  in  its 
application  and  enforcement. 

It  certainly  seems  reasonable,  that  in  the  Couit  of  King's  Bench,  when  an  at- 
tachment is  obtained  against  the  sheriff  for  not  returning  the  writ,  or  bringing  in 
the  body,  that  it  should  be  set  aside  to  let  in  a  trial  on  the  merits.  The  exis^nce  of 
the  debt  was  a  fact  to  be  ascertained  in  the  only  mode  known  to  the*  English 
courts — a  trial  by  jury.  The  same  reason  applies  with  equal  force  in  case  of  an 
attachment  against  the  sheriff,  under  our  law,  for  not  paying  over  money  collect- 
ed by  virtue  of  an  execution.  The  whole  sum  apparently  due  on  the  execution 
may  not  be  due,  and  the  amount  due  becomes  a  fact  to  be  ascertained. 

Upon  a  failure  to  pay  over  money  collected.  0n3.fi  fa.,  the  English  practice  af- 
forded a  proceeding  of  another  description. 

It  is  the  duty  of  a  sheriff  to  pay  over  the  amount  of  the  levy  to  the  plaintiff, 
and  after  a  return  to  a  writ  of  Ji.fa.,  that  the  money  is  levied,  the  sheriff  is  liable 
to  an  action  for  it,  without  any  demand  of  payment. — Sewelts  Law  of  Sheriffs, 
255 ;  3  Campb.  347.  There  is  no  instance  to  be  found  in  any  of  the  English 
books,  of  a  rule  and  attachment  against  the  sheriff  for  not  paying  over  the  money 
levied  under  a  "fieri facias.** 

"  If  the  sheriff  return  ^  fieri  feci*  (says  Watson,  p.  202,)  the  plaintiff  may  pro- 
ceed for  the  money  against  the  sheriff  by  action  of  debt,  founded  on  the  return, 
(citing  Cro.  Car.  639 ;  Holb.  206  ;  2  Saund.  334  ;)  or  by  action  for  money  had  and 
received,  (citing  3  Camp.  347  ;  1  Stark,  345 ;)  or  by  the  rule  of  *  court'— for  which 
last  he  cites  no  authority,  and  indeed  does  not  in  the  whole  chapter  allude  to  it 
again. 

Previous  to  our  judiciary  acts,  it  seems,  if  the  process  of  attachments  against 
sheriffs  was  used  in  Georgia,  it  was  governed  by  the  rules  of  practice  known  tr> 
the  English  %ourta ;  and  no  such  proceeding  was  warranted  by  law  against 
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sheriff  for  not  paying  over  money  raised  on  a  fi,  fa.  The  50th  section  of  the 
Judiciary  Act  ot  1799  gave  this  remedy  to  plaintiffs  against  sheriffs  for  a  default 
in  the  payment  of  money  collected  by  them. 

This,  in  its  terms,  is  confined  to  the  default  of  the  sheriff  himself.  If  the  at- 
tachment is  a  criminal  proceeding,  then  is  this  a  penal  law,  and  should  not  be 
strained,  in  its  construction,  to  embrace  matters  not  within  its  provisions. 

Another  provision  seems  to  be  necessary  to  imprison  the  sheriff,  although  by 
the  previous  enactments  he  was  liable  to  attachment  for  contempt  This  is  ac- 
cordingly found  in  the  52d  section  of  the  same  law  :  **  Whenever  the  sheriff  of 
any  county  within  this  State  shall  fail  to  make  proper  returns  of  all  writs,  execu- 
tions and  other  process  put  into  hjs  hands,  or  shall  fail  or  neglect  to  pay  up  all 
moneys  received  on  such  executions  when  he  shall  he  Required  to  do  so,  he  shall 
be  liable  to  an  action  for  contempt,  and  may  be  fined,  imprisoned  or  removed  from 
office,  in  the  manner  prescribed  by  the  Constitution. — Prin.  Dig,  432. 

This,  though  not  very  inte\ligible,  may  be  deemed  as  giving  authority  to  imprison 
by  attachment  after  a  failure  to  pay  over  the  money  due  on  a  fi,fa„  according  to 
tne  requirement  of  a  rule  absolute.  This,  however,  is  confined  to  such  execu- 
tions as  may  be  put  in  the  sheriff's  hands. 

The  Legislature  seemed  to  be  aware  of  the  difficulty  and  injustice  of  punishing 
criminally  sheriffs,  for  defaults  of  their  deputies,  ahd  accordingly,  in  1841,  ren- 
dered the  deputies  liable  to  rule  and  attachment. — Cobb*s  Anal.  123. 

The  court  below  decided  that  the  sheriff  was  not  criminally  liable  for  the  acts 
of  his  deputy,  but  nevertheless  ordered  an  attachment  to  issue  against  him. 

The  attachment  alluded  to  in  the  English  practice  for  not  returning  the  writ,  or 
bringing  in  the  body,  is  a  criminal  process. — 1  Tidd^s  Prac^  261 ;  Watson  €m 
Sheriffs,  121  ;  4  McCord  R.  237. 

The  attachment  is  issued  in  the  name  of  the  State,  people,  or  the  King,  as 
criminal  processes  are  usually  entitled. — 5  John,  R.  235  ;  9  ib.  160 ;  3  Term  R. 
133  ;  7  Term  R,  439.  528  ;  2  East,  182  ;  12  ib.  165. 

If  the  attachment  be  a  criminal  process,  it  was  awarded  by  the  court  against  a 
party  not  criminally  liable  for  the  act  on  which  the  proceeding  was  founded. 

2d.  The  attachment  against  a  sheriff  being  derived  from  the  English  practice, 
that  practice  must  be  looked  to  in  order  to  ascertain  the  mode  of  proceeding. 

When  an  order  for  attachment  is  obtained,  it  is  the  practice  of  K.  B.  to  issue  an 
attachment  nisi.  This  is  regulated  by  the  rules  of  that  court.  There  is  no  rule  of 
court  ocr statute  law  of  Georgia,  known  to  the  counsel,  on  this  subject.  And* as  the 
courts  of  Georgia  have  adopted  this  process  from  the  practice  of  the  Court  of 
King's  Bench,  it  is  reasonable  to  suppose  they  adopted  with  it  the  mode  of  issuing 
and  carrying  it  into  operation. 

The  effect  of  personal  service  of  rules  and  copies,  and  the  demand  of  the  pay- 
ment of  the  money,  or  performance  of  the  thing  commanded,  is  to  perfect  and 
complete  the  contempt ;  and  by  the  English  practice,  before  the  attachment  for 
contempt  can  issue,  an  affidavit  of  the  regular  service  of  the  rules  must  be  made. 
In  the  case  of  costs,  as  between  attorney  and  client,  the  attachment  is  "  nisi  ;**  but 
as  between  plaintiff  and  defendant,  it  is  absolute. — Chit,  Prac,  606 ;  DoicL  533  ; 
3  ib.  538. 

By  rule  of  K.  B.,  Trin.  T.,  17  George  3,  it  is  ordered  that  attachmeiits  shall 
be  absolute  in  the  following  cases  only : 

1st.  For  non-payment  of  costs  on  a  master's  allocatur, 

2d.  Against  a  sheriff  for  not  obeying  a  peremptory  rule  to  return  the  writ 

3d.  For  contempt  of  the  court  in  the  execution  of  the  process  of  the  court. — 
2  Dow,  747 ;  3  M.  and  Scott,  556.  On  a  return  oi  rescue,  the  motion  for  attach* 
ment  is  absolute  in  the  first  instance. — 3  Chii.  Prac.  606  n. 

It  would  seem  at  least  to  be  the  better  practice,  as  the  contempt  begins  on  a 
failure  to  perform  the  mandate  of  the  court,  that  the  party  alleged  to  be  in  con- 
tempt should  be  heard  before  punishment,  as  to  his  defence,  if  he  has  any ;  azftl 
that  the  attachment  should  be,  in  the  first  instance,  **  nisi'*  only. 

3d.  In  Lacock's  case,  (Latch,  187,)  and  in  Sanderson  vs.  Sherif  of  Lond^^ 
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(3  Wils.  310,)  it  was  said:  '<  The  eberiff  shall  be  fined  or  amerced,  and  shall 
answer  in  damages  to  the  party  for  the  misdemeanor  of  the  under-sherijQT,  but  he 
shall  not  be  imprisoned  or  indicted."  There  is  no  authority,  it  is  believed,  to  the 
contrary. 

The  sheriff  is  not,  then,  Hftble  to  attachment  and  imprisonment  for  a  default  of 
his  deputy  in  not  paying  over  money  collected  on  a  fi.fa.  : 

1st.  Because  of  the  provisions  of  the  Judiciary  Act  of  1799,  the  attachment  and 
imprisonment  is  confined  to  his  own  default. 

*  2(1.  Because,  by  the  English  practice,  he  was  not  so  liable,  previous  to  the  Ju- 
diary  Act  of  1799. 

3d.  Because  the  act  of  the  Legislature  of  1^41.  has  specially  rendered  the  depn- 
ties  of  sheriffs  liable  for  their  own  acts. 

IvERsoN  L.  Harris,  contra. 

By  the  Court — Lumpkin  Judge. 

» 

This  was  a  rule  against  the  late  sheriff  of  Baldwin  county,  calling  on 
him  to  show  cause  why  he  Should  not  pay  over  to  the  plaintiff,  the 
principal  and  interest  due  on  a  fi,  fa,  issuing  from  Baldwin  Superior 
Court,  in  favor  of  Martin  E.  Edwards,  for  the  use  of  .Smith  and  Este, 
V8,  Thomas  Haynes.  Stephens  returned  to  said  rule  for  answer,  that 
it  appeared  by  the  entry  of  satisfaction  upon  said  execution,  dated  25th 
Jan.,  1840,  that  his  late  deputy,  John  A.  Deane,  had  received  the  money 
due  thereon,  and  that  the  same  had  never  come  to  his  hands ;  and  that 
he  was  advised  and  believed  that  a  sheriff  is  not  criminally  responsible 
for  the  act  of  his  deputy.  * 

At  August  Term,  1846,  Judge  Merriwether  decided,  that  this  show- 
ing was  insufficient,  and  that  the  plaintiff  was  entitled  to  have  the  rule 
made  absolute.  And  on  ^ilure  to  comply  therewith,  he  further  ordered, 
that  on  application  to  the  clerk  an  attachment  should  issue  against  the 
body  of  the  said  Stephens.  To  all  of  which  counsel  for  the  plaintiff  in 
error  excepted  and  complain : 

1st.  That  the  court  erred  in  awarding  an  attachment  against  the  late 
sheriff,  after  deciding  he  was  not  criminally  liable  for  the  acts  of  his 
deputy,  because,  as  to  the  sheriff  an  attachment  is  a  criminal  process. 

2d.  The  court  erred  in  granting  an  attachment  absolute  against  the 
late  sheriff,  without  calling  on  him  to  show  cause  why  a  peremptory  at- 
tachment should  not  issue. 

3d.  The  court  erred  in  ordering  an  attachment  to  issue  against  the 
late  sheriff,  the  whole  proceeding  being  founded  on  a  fieri  facias^  be- 
cause of  a  failure  of  his  deputy  to  pay  over  money  collected  thereon  by 
him  :  the  sheriff  is  only  liable  to  an  action. 

I  do  not  deem  it  necessary  to  notice  at  all  the  first  ground  set  forth 
in  the  assignment  of  errors,  inasmuch  as  we  are  not  called  upon  to  de- 
cide whether  the  court  was  right  or  wrong  in  conceding,  that  the  prin- 
cipal sheriff  was  not  criminally  responsible  for  the  acts  of  his  deputy  ; 
but  to  say  whether  or  not  the  court  erred  in  awarding  an  attachment 
against  the  late  sheriff.  And  this  judgment  we  must  pronounce  without 
regard  to  any  other  opinion  expressed  by  the  presiding  judge  in  the 
premises. 

Nor  is  it  necessary  to  bestow  more  than  a  passing  remark  upon  th" 
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second  point.  Ordinarily,  it  is  the  regular  course  to  move  Jirt/  a  rule 
nisi.  There  are  cases,  however,  where  the  rule  for  an  attachment  is 
made  absolute  in  the  first  instance. — Andrews  vs.  Sharp,  2  Blk.  Rep.  912  ; 
the  King  vs.  Peekham,  ib.  1218  ;  12  Ves.  Jr.  ^2,  203  ;  3.  ChkL  Prac. 
606,  «. 

In  the  present  case,  it  plainly  appears  that  the  sheriff  had  notice. 
He  made  what  showing  he  could  to  purge  himself  of  the  contempt,  and 
the  order  was  that  he  pay  the  money,  or  be  attached.  He  had  his 
day  then  in  court,  and  failing  to  obey  the  pronounced  judgment  of  the 
court,  it  cannot  be  maintained  that  ho  should  not  be  instantly  at* 
tached. 

The  most  material  question  yet  remains  to  be  considered — is  the 
sheriff  liable  to  be  attached  for  the  failure  of  his  deputy  to  pay  over 
money  which  he  has  collected  on  an  execution  ?  Both  upon  principles 
of  law  and  public  policy,  we  are  clearly  of  the  opinion  that  he  is. 

It  is  needless  to  resort  to  the  practice  of  the  English  courts,  to  show 
that  the  sheriff  is  constantly  made  responsible  by  attachment  for  the 
misconduct  of  his  jailors,  and  other  under  officers.  The  books  are  full 
of  such  cases. — See  1  Bivgham^  150,  423,  e/ /xwnm. 

We  hold  that  the  50th  and  d2d  sections  of  the  judiciary  of  1799  are 
conclusive  upon  this  subject.  The  50th  section  of  the  act  provides, 
"  that  the  sheriff  shall  be  liable  either  to  an  action  on  the  case  or  to  an 
attachment  for  contempt  of  court,  at  the  option  of  either  party,  whenever 
it  shall  appear  he  hath  injured  such  party  by  false  r.-turns,  or  by  neglect* 
ing  to  arrest  the  defendant,  or  to  jevv  on  his  property,  or  to  pay  over  to 
the  plaintiff  or  his  attorney  the  amoiAt  of  any  sales  which  shall  be  made 
under  or  by  virtue  of  any  Q^ecution  or  any  money  collected  by  virtue 
thereof." — Prin.  Dig.  431.  And  by  the  52d  section  of  the  same  act  it 
is  provided  that,  "  whenever  the  sheriff  of  anf  county  within  this  State 
shall  fail  to  make  proper  returns  of  all  writs,  executions  and  other  pro- 
cesses put  into  his  hands,  or  shall  fail  or  neglect  to  pay  all  moneys 
received  on  such  executions,  when  he  shall  be  required  so  to  do,  he  shall 
be  liable  to  an  action  for  contempt,  and'may  be  fined,  imprisoned,  or  remov- 
ed from  office,  in  the  manner  prescribed  by  the  Constitution." — Prin. 
Dig.  432. 

Can  it  be  seriously  doubted,  that  the  enactments  were  designed  to 
make  the  principal  sheriff  chargeable  for  the  acts  of  his  deputy?  Their 
cotemporaqeous  construction  is  conclusive  with  this  court  as  to  their  tme 
intent  and  meaning:  more  especially  as  their  practical  exposition  has 
been  acquiesced  in  by  the  Legislature  for  nearly  fifty  years. 

But  it  is  argued  that  the  provisions  apply  only  to  the  default  of  the 
sheriff  himself ;  and  that  being  penal  in  their  nature  they  should  not  be 
strained  so  as  to  include  under-sheriffs.     This  idea  is  founded  upon  amis- 
apprehension  of  the  proceedings.     The  sheriffis  attached,  not  because 
his  deputy  has  collected  money  on  a  fi.  fa.  which  he  neglects  or  refuses 
to  pay  over,  but  far  his  oum  disobedience  to  the  peremptory  mandate  of  the 
court  to  pay  over  this  money  himself.     This  constitutes  the  contempt ;  and 
the  appropriate  punishment  is  awarded  for  his  own  default  and  not  for  the 
miscarriage  of  his  deputy.     That  is  a  matter  which  the  court  decline 
looking  into,  leaving  the  controversy  to  be  adjusted  between  the  parlies 
Vemselves.-    When  the  term  arrives  to  which  the  fi-fa,  is  maderelfif^ 
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able,  it  is  the  duty  of  the  sheriff  to  bring  the  executioD  into  court,  with 
his  actings  and  doings  thereon.  If  money  has  been  collected  be  must 
account  for  it  to  the  plaintiff.  If  he  has  appointed  incapable  or  dishonest 
deputies,  it  is  his  misfortune;  it  is  his  own  voluntary  act,  and  he  is  cloth- 
ed with  authority  to  indemnify  himself  against  loss  by  taking  of  his  dep* 
uty  ample  security.  Better  far  that  the  courts  should  supply  to  the 
creditor  this  summary  justice,  and  leave  the  sheriff  to  his  redress  against 
his  faithles^or  incompetent  deputy,  than  to  open  a  wide  door  for  fraud  and 
collision  between  the  principal  and  his  subordinate,  by  diiving  the  party 
to  his  action  on  the  bond,  which  by  the  way  does  not  at  all  times  afford 
adequate  relief,  as  the  facjts  which  have  just  transpired  under  our  own 
eyes  abundantly  demonstrate.  It  appears  by  the  sheriff's  return  to  the  rule 
that  this  money  was  collected  by  John  A.  Deane,  the  deputy  of  Stephens, 
25th  of  January,  184t);  and  the  fact  is  disclosed  in  the  case  immediately 
preceding  this,  against  Stephens  and  his  securities,  that  in  his  own  opin- 
ion as  well  as  that  of  the  Inferior  Court  of  Baldwin  county,  he  had 
eiven  no  suf&cient  bond  from  his  election  in  January,  1840,  to  the  3d  of 
March  of  the  same  year.  And  yet  he  insists  that  this  creditor ,  shall  be 
compelled  to  look  to  this  very  bond  for  satisfaction,  executed  more  than 
one  month  subsequent  to  the  alleged  default  of  his  deputy.  Courts  are 
constantly  admonished  to  be  cautious  how  they  deprive  parties  of  any 
remedy  afforded  them  by  the  wisdom  and  forethought  of  the  Legislature. 

There  is  a  still  more  appropriate  reply  to  the  objection,  that  these 
sections  of  the  judiciary  should  be  construed  strictly  on  account  of  their 
being  penal.  If  taken  literally  the  52d  section  includes  the  identical 
case  under  consideration.  It  decllire^,  that  ^^  whenever  the  sheriff  of 
any  county  within  this  State,  shall  fail  to  make  proper  returns  of  all  writs, 
executions  and  processes,  put  into  his  hands  or  shall  fail  or  neglect  to  pay 
aU  moneys  received  on  such  executions^  when  he  shall  be  required  so  to  doj  &c. 
It  would  seem,  therefore,  that  in  the  estimation  of  the  Legislature  it  was 
altogether  immaterial  who  collected  the  money.  The  liability  of  the  sheriff 
to  attachment  and  imprisonment,  is  predicated  upon  the  fact,  of  the  col" 
lection  of  the  money  and  the  failure  on  his  part  16  pay  it  over  when  required 
so  to  do.  Indeed  this  construction  is  warranted  not  only  by  the  language, 
but  as  we  verily  believe  by  the  spirit  and  equity  of  the  act.  It  may  be 
true,  then,  that  the  sheriff  is  criminally  responsible  only  for  his  own  actSj 
and  that  this  severe  remedy  is  confined  to  his  owa  default.  1%€U  default 
consists  in  not  paying  over  money  collected  on  a  fi.  fa.  which  has  come  into 
bis  hands — immaterial  by  whom  the  money  was  received,  whether  him- 
self or  his  deputy — when  required  so  to  do. 

It  is  conceded  that  the  sneriff  was  liable,  in  England,  to  be  attached 
in  certain  cases  for  the  misconduct  of  his  deputy.  To  this  point  the 
authorities  are  numerous  and  explicit.  Can  it  be  believed,  that  the 
Legislature,  by  attempting  to  enlarge  his  liability,  have  actually  dimin- 
ished it  ?_  and  that  by  subjecting  him  to  attachment  in  other  cases  than 
those  recognized  by  the  practice  of  the  English  courts,  they  have  re- 
lieved him  altogether,  even  in  those  cases  where  it  is  admitted  he  was 
before  responsible  ?  And  yet  such  is  the  result  of  the  reasoning  which 
would  restrict  the  clauses  of  our  own  law  to  the  sheriff,  to  the  exclusion 
of  his  deputy,  because  the  latter  is  not  specifically  named !  Such  could 
never  have  been  the  intention  of  our  law-makers.    To  my  mind  it 
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most  manifest  that  their  purpose  was  to  tighten  the  rein,  and  not  to  re- 
lax it — in  other  words,  to  enlarge  the  doctrine  of  constmctive  contempts. 
It  would  be  singular  enough  to  hold  the  sheriff  liable  to  this  prooess  for 
the  failure  of  his  deputy — to  arrest  the  body  of  the  defendant  upon  bafl 
process,  the  object  of  which  is  to  secure  the  debt,  and  not  to  subject 
him  to  the  same  penalty  for  not  paying  over  the  money  when'icollected 
on  the  execution!  Such  absurdity,  we  apprehend,  is  not  properly 
chargeable  to  the  law.  If  so,  it  is  no  longer  entitled  to  theftnagnificent 
eulogy  lavished  upon  it  by  Burke,  "  as  the  collected  reason  of  ages,  com- 
bining the  principles  of  eternal  justice  with  the  infinite  variety  of  human 
concerns." 

The  sheriff,  by  the  bond  which  he  executes  before  entering  upon  the 
discharge  of  his  duty,  obligates  himself  for  the  faithful  performance  not 
only  of  his  own  conduct,  but  that  of  his  deputies  also.  And  until  the 
act  of  1841  was  passed,  rendering  deputies  liable  for  their  own  default, 
the  public  looked  to  the  principal  only,  and  never  beyond  him.  AH 
rules  were  taken  against  the  high-sheriff,  whether  for  the  failure  of  him- 
self or  his  deputy,  to  pay  up  all  moneys  received  on  executions.  Sheriffii 
were  in  the  habit  of  fraudulently  absenting  themselves  from  court,  to 
avoid  being  ruled ^  And  as  the  deputy  could  only  be  reached  through 
the  principal,  parties  were  subjected  to  great  delay  and  inconvenience. 
And  this  nvas  the  mischief  which  gave  rise  to  the  act  of  1841,  i&aking  the 
deputy  directly  responsible  for  his  own  default,  nevertheless  reserving,  in 
express  terms,  the  existing  remedies  against  the  principal.  It  provides, 
^^that  all  deputy  sheriffs  shall  be  liable  to  be  ruled  and  attached  in  the 
same  way  and  manner  as  sheriffs  ;  but  the  liability  of  the  sheriff  shall  not 
be  affected  by  any  such  proceeding  against  his  deputy,  where  the  same 
is  not  effective." — Oohb^s  Analysis^  123.  Strange  that  an  argiunent 
should  be  invoked  from  this  statute  in  favor  of  sheriffs !  It  is  a  strong 
legislative  confirmation  of  the  doctrine  ruled  by  the  court  below,  ana 
which  seems  never  to  have  been  questioned  until  recently.  It  shoms 
clearly  that,  previous  to  the  passage  of  that  act,  the  sheriffwas  liable  to 
be  ruled  and  attached  for  the  acts  of  his  deputy ;  and  it  is  well  known 
for  none  so  commonly  as  his  failure  to  pay  over  money  collected  on  exe- 
cutions. It  proves,  further,  that,  since  its  passage,  the  liability  of  the 
sheriff  for  the  delinquency  of  his  deputy,  is  in  no  wise  altered,  where  the 
proceeding  against  the  deputy  is  not  effective. 

If,  in  the  face  of  the  very  words  of  the  act  to  the  •contrary,  it  should 
be  decided  that,  by  subjecting  the  deputy  directly  to  attachment,  the 
sheriff  had  been  exonerated^  the  evil  intended  to  be  cured  has  been 
greatly  aggravated.  The  responsibility  of  the  principal  is  to  be  pre- 
ferred, in  any  view  of  it,  to  that  of  his  deputy,  if  parties  can  look  to  one 
only  for  satisfaction. 

Delinquency  in  regard  to  trust  funds  has  been  uniformly  treated  with 
marked  and  merited  severity.  In  this  State  it  is  punished  by  Peniten- 
tiary imprisonment';  and  a  party  thus  in  default  has  always  been  excluded 
from  the  benefit  of  the  bankrupt  laws,  passed  in  England  and  in  this 
country. 

Wo  will  not  say  that  a  sheriff,  committed  under  these  circumstane€iii 
would  not  be  entitled  to  his  discharge  upon  proof  made  that  he  had  ex*^ 
hausted  his  own  property,  and  that  of  his  deputies  and  securilaes, 
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was  Still  unable  to  respond  to  the  rule.  Although  the  terms  of  his  im* 
prisonment  be  without  bail  or  mainprize,  still  one  should  be  strongly  in- 
clined to  the  opinion,  that  there  could  be  no  contempt,  actual  or  implied, 
under  stich  proof. 

But  were  it  otherwise,  we  could  not  attempt,  for  that  reason,  to  make 
a  precedent  which  would  overturn  the  laws  of  the  land.  I  would  lament 
that  the  difficulty  existed;  still  I  would  be  for  referring  the  subject 'to 
the  consideration  of  the  General  Assembly. 

Our  jurisdiction  is  large  enough  as  it  is :  tve  must  take  care  not  to  extend 
it ;  and  begin  by  doing  that  which  our  predecessors  in  the  Circuit  Courts 
have  never  ventured  to  do,  and  which  our  successors  on  the  bench  would 
lament  our  having  done,  namely,  passed  &  judicial  ordinance  for  abolish- 
ing imprisonment  in  certain  cases. 

Our  opinion  is,  that  the  judgment  below  must  be  affirmed. 


No.  85. — Henry  Badgett,  plaintiff  in  ery>r,  vs.  John  H.  Brough- 

TON,  defendant  in  error. 

In  aa  action  of  covenant,  for  a  breach  of  warranty  in  selling  an  unsound  negro,  the 
measure  of  damages  is  the  difference  between  the  price  paid,  and  the  actual  value 
of  the  negro  in  her  unsound  condition;  and  if  of  no  value,  then  the  price'  paid, 
with  interest  thereon. 

This  was  an  action  of  covenant,  brought  by  the  defendant  \n  error 
against  the  plaintiff  in  error,  in  the  Superior  Court  of  the  county  of 
Greene,  and  tried  before  Judge  Merri  wether  at  September  Term',  1846. 

The  action  was  predicated  upon  a  breach  of  the  warranty  contained  in 
the  following  instrument : 

"  Greene  Countt,  Ga.,  Dec.  12,  1843. 

'^  R<*ceived  of  John  H.  Broughton,  two  hundred  and  seventy-five  dol- 
lars, in  &ill  payment  for  a  negro. girl,  named  Lucinda ;  the  right  and  title 
to  said  slave  I  will  warrant  and  defend ;  I  also  warrant  her  sound  in 
body  and  mind.  Given  under  my  hand  and  seal  the  day  and  date  above 
written.  Henry  Badgett."     [L.S.] 

The  breach  alleged  in'the  declaration  was,  that  the  said  slave,  Lucinda, 
at  the  time  of  the  making  of  said  warranty,  was  not  sound  in  body,  but 
on  the  contrary  thereof,  was  then  unsound,  by  a  disease  of  her  lungs,  of 
which,  shortly  afterwards,  she  died. 

It  appeared  that,  on  the  25th  day  of  January,  1844,  the  defendant  in 
error  sold  said  slave  to  one  Chesley  Attaway,  and  instead  'of  executing  a 
separate  bill  of  sale,  endorsed  over  the  original  bill  of  sale  as  follows,  to 
wit : 

"  January  25lh,  1844. 

''  For  full  value  received,  I  hereby  transfer  the  within  bill  of  sale, 
made  by  H^nry  Badgett  to  me,  to  Chesley  Attaway. 

"  Test,  A.  T.  Scott.  John  H.  Brouohton." 
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Upon  the  trial,  the  defendant  in  error  ofiered  the  original  bill  of  sale, 
with  the  said  endorsement  thereon,  in  evidence,  which  was  admitted. 

The  unsoundness  of  the  slave  Lucinda  at  the  time  of  said  warranty  and 
sale,  from  Badgett  to  Broughton,  and  of  her  death  therefrom,  was  proven. 

It  was  then  proven,  in  behalf  of  the  defendant  below,  by  Cheslej  At- 
taway,  that  he  purchased  the  negro  Lucinda  from  Broughton,  and  paid 
him  $275  therefor;  that  he  refused  to  sign  a  bill  of  sale,  warranting  the 
title  and  soundness  of  said  slave,  to  witness,  but  agreed  to  assign  the  bill 
of  sale  which  Badgett  made  to  him,  and  thereupon  made  the  aforesaid 
endorsement  upon  the  bill  of  sale,  which  witness  thought  amounted  to  a 
warranty,  but  did  not  know  how  Broughton  understood  it.  The  negro 
appeared  sickly  after  he  purchased  her,  and  continued  so  until  August 
following,  when  she  died. 

The  testimony  having  been  closed,  the  court  below  charged  the  jury 
that,  as  he  undeifttood  the  decision  of  the  Supreme  Court,  the  question  to 
be  considered  was,  whether  the  defendant  below  had  kept  his  warranty  ? 
If  he  had  not,  then  the  plaintiff  below  was  entitled  to  recover,  and  under 
the  evidence,  the  purchase-money  was  the  measure  of  damages,  and  a 
transfer  of  the  hill  of  sale  to  a  third  person,  and  the  receipt  from  Attawaj 
by  Broughton,  of  a  sum  of  money  equal  to  the  original  purchase-money, 
did  not  discharge  the  warranty  of  the  plaintiff  in  error.  The  jury  found 
a  verdict  for  the  plaintiff  bAow  for  $275. 

To  which  charge  and  opinion  of  the  court  below,  the  plaintiff  in  error 
excepted. 

Francis  H.  Cone,  for  the  plaintiff  in  error,  contended, 

l^t.  That  the  plaintiff  below  could  not  recover,  as  he  had  sustained  no 
damage  ;  at  most  he  can  recover  only  nominal  damages. — 8  Porler  R. 
428  ;  1  HaUted^s  R.  251 ;  3  Stewart  ^  Porter  R.  329  ;  1  McCord  JR. 
379 ;  1  TauntoRy  566  ;  3  Starkie'a  R.32;  1  Natt  SfMcCordj  326,  343. 

2d.  That  the  transfer  of  the  bill  of  sale  did  not  amount  to  a  warranty, 
and  therefore  plaintiff  below  could  never  become  liable  to  Attaway. — 12 
Sergeant  Sf  Rawle,  165 ;  3  Haifwoodj  186. 

Dawson  and  McHenrt,  for  the  defendant  in  error. 
By  the  Court — Warner,  Judge. 

In  this  case,  perhaps,  the  charge  of  the  court  to  the  jury  would  have 
been  more  strictly  in  compliance  with  the  legal  rule,  had  it  been  stated 
to  them  that  the  measure  of  damages  for  a  breach  of  warranty  of  sound- 
ness, in  the  sale  of  the  negro,  was  the  difference  between  the  price  paid 
and  the  real  value  of  the  slave,  in  her  unsound  condition  ;  or,  if  she  was 
of  no  ra/ti«,  then  the  price  paid  for  her,  with  interest  thereon. — 2  SoMst- 
ders'*  PL  and  Ev,  917,  and  cases  there  cited;  Cfirtis  vs.  Hannay^  3 
Espinassey  82. 

From  the  evidence  disclosed  by  the  record,  we  are  of  the  opinion,  the 
plaintiff  below  was  entitled  to  recover  at  least  the  price  paid  to  the  de* 
fendant  for  the  negro,  proved  to  have  been  unsound  at  the  time  of  the  «afcj 
^tnd  to  have  died  ajfterwards. 
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The  court  charged  the  jury  that,  ''  under  the  evidence^  the  purchase^ 
money  was  the  nieasure  of  damages."  Had  there  heen  a  special  verdict, 
finding  the  same  facts  as  disclosed  by  the  record  in  this  case,  we  are  of 
the  opinion,  the  measure  of  damages  would  have  been,  in  judgment  of  the 
law,  at  least  to  the  extent  stated  by  the  court  to  the  jury,  and  the  charge 
of  the  court,  as  applied  to  the  particular  facts  of  this  case,  is  not  a  suffi- 
cient ground  of  error  to  authorize  the  granting  a  new  trial. 

It  was  contended,  by  the  counsel  for  the  plaintiffin  error,  that  the  trans- 
fer of  the  bill  of  sale  by  Broughton  to  Attaway  did  not  amount,  in  la;w, 
to  a  warranty  of  soundness  of  the  negro,  and,  consequently,  he  had  not 
been  damaged  by  his  purchase  from  Badgett. 

It  will  be  time  enough  for  us  to  decide  that  question,  when  it  shall  be 
properly  brought  before  us  by  the  proper  parties.  What  may  be  the 
rights  acquired  by  Attaway,  under  the  transfer  of  the  bill  of  sale  to  him 
by  Broughton,  we  decline  to  express  any  opinion,  for  the  reason,  he  is  no 
party  to  this  suit,  and  is  not  now  before  the  court.  Certainly,  the  liability 
of  Badgett,  on  his  contract  of  warranty,  is  not  dependent  on  the  liability 
of  Broughton  to  Attaway,  on  a  contract  subsequently  made  between  them 
for  the  sale  of  the  negro. 

Did  Badgett  warrant  the  negro  to  be  sound  when  he  sold  her  to  Brough- 
ton }  Was  she  sound  at,  the  time  of  the  sale  7  If  not  sound,  what  was 
her  value  in  her  unsound  condition.^  These  were  the  legitimate  in-, 
quiries  for  the  jury,  on  the  trial  of  the  cause  between  Broughton  and 
Badgett. 

Let  the  judgment  of  the  court  below  be  affirmed. 


The  Central  Bank  of  Georgia,  plaintiff  in  error,  vs.  William 

Whitfield,  defendant  in  error. 

Demand  and  notice  is  not  necessary  to  charge  an  endorser,  in  a  suit  against  him,  in 
favor  of  the  Central  Bank.  • 

The  plaintiff  in  error  brought  an  action  in  Putnam  Superior  Court, 
against  the  defendant  in  error,  as  endorser  of  a  note  for  $600,  payable  at 
the  Bank  of  the  State  of  Georgia,  Savannah,  made  by  6.  B.  Allen,  and 
endorsed  by  said  William  Whitneld  andone  James  Griggs.  The  defend- 
ant pleaded  the  general  issue,  and  also,  that  the  plaintiff  had  obtained  the 
note  fraudulently.  The  case  was  tried  on  the  appeal,  which  resulted  in 
a  verdict  abd  judgment,  in  favor  of  the  plaintiff,  for  the  whole  amount 
due  on  the  note,  with  costs ;  whereupon  the  counsel  for  the  defendant  in 
error  moved  for,  and  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  the  court  erred  in  its  charge  to  the  jury,  "  that  notice  was  not  neces- 
sary to  charge  the  endorser  on  said  note  ;"  and  because  the  jury  for 
contrary  to  law.     There  was  no  evidence  of  fraud  on  the  part  o^ 

oo 
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plaintiff  in  obtaining  said  note,  and  the  only  question  before  the  court  was, 
as  to  the  notice. 

At  September  term,  1846,  of  the  court  below,  the  rule  for  a  new  trial 
came  on  to  be  heard  before  Judge  Merri wether,  who,  after  argument  of 
counsel,  decided,  that  notice  was  necessary  to  charge  the  endorser,  the 
said  note  having  been  deposited  at  a  chartered  bank  for  collection,  and 
therefore  granted  the  new  trial  moved  for. 

To  which  decision  the  counsel  for  the  plaintiff  in  error  excepted. 

Pulaski  S.  Holt,  for  the  plaintiff  in  error. 

Relied  apon  the  charter  of  the  Central  Bank  of  Geoigia,  and  upon  the  case  of 
the  Merchants*  Bank  of  Macon  vs.  the  Central  Bank  of  Georgia,  {ante,  p.  418.)  4 

J«  M.  AsHURST,  for  the  defendant  in  error,  contended : 

1st.  At  common  Jaw,  notice  is  necessary  to  charge  the  endorsers  of  bills  of  ex- 
change and  promissory  notes. — Chitty  en  Bills,  A65-6 ;  1  Strange,  441, 469,  515 ; 
2  Blackstone's  Rep.  749  ;  2  Strange,  1087 ;  1  Term  Rep.  170;  4  Cranch,  141 ;  7 
John.  R.  361 ;  Story  on  Promissory  Notes^  345,  and  note  2. 

2d.  *Hy  our  oi^n  statute,  endorsers  of  notes  payable  at,  or  intended  to  be  negoti- 
ated at  a  bank,  are  entitled  to  notice. — Prince's  Dig.  462. 

3d.  In  this  ci^,  the  note  being  sued  on  by  the  Central  Bank,  it  is  contended 
that  notice  is  not  necessary  to  charge  the  endorsers,  on  account  of  the  provisions 
of  its  charter. — Prince,  74-5.  Let  us  examine  those  provisions,  by  the  rules  of 
construction  laid  down  in  the  books.  And  Ist,  in  the  construction  of  one  part  of 
the  statute,  every  other  part  ought  to  be  taken  into  consideration. — 6  Bac  Abr. 
380.  2d.  If  different  parts  of  a  statute  refer  to  the  same  thing,  they  all  ought 
to  be  taken  into  consideration  in  .construing  any  part  of  them. — ib.  382.  3d.  It 
is  an  established  rule,  that  all  acts  in  pari  matt^ia  are  to  be  taken  together  as 
if  they  were  one  law. — ib.  4th.  As  to  what  four  things  are  necessary  in  the  con- 
struction of  a  statute,  see  ib.  383.  5th.  The  intention  of  the  makers  of  a  statute 
ought  to  be  taken  into  consideration  in  its  construction. — ib.  386.  6tb.  In  this 
case  the  statute  ought  to  have  an  equitable  construction. — ib.  386. 

4th.  The  note  sued  on  in  this  case  was  endorsed  with  the  express  understand- 
ing that  it  should  be  discounted  at  the  Branch  Bank  of  the  State  of  Georgia  at 
Eatonton,  where  notice  teas  necessary ;  and  by  mistake  of  the  maker,  without  the 
knowledge  of  the  endorser,  it  was  discounted  at  the  Central  Bank.  Shall  it  be 
said,  that  a  legal  fraud  can  thus  be  practiced  upon  the  endorser  of  an  accommoda- 
tion note,  and  that  his  legal  rights  and  liabilittes  can  thus  be  changed  without  his 
privity  ? 

5th.  The  plaintiffin  error  sent  the  note  for  collection  where  it  was  made  payable, 
and  it  was  there  protested.  Will  the  court  put  such  a  construction  upon  the  statute 
as  to  make  the  Central  Bank  the  general  collecting  agent  of  all  notes  upon  which 
the  endorsers  have  been  discharged  by  the  laches  of  the  holders. 

6th.  The  note  was  protested  at  the  State  B^nk  in  Savannah,  and  notice  thereof 
was  not  given  according  to  law. 

By  the  Court — Nisjiet,  Judge. 

The  only  question  made  in  this  case  is,  whether  under  the  charter  of 
the  Central  Bank  of  Georgia,  demand  and  notice  is  necessary,  to  charge 
an  endorser?     We  have  determined  that  they  are  not,  in  the  case  of 
The  Central  Bamk  vs.   The  Merchants^  Bankj  argued  at  Decatur 
August.     And  as  we  have  nothing  to  add  to  or  take  from  that  oj 

e  find  it  only  necessary  in  this  case  to  refer  to  it. 
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No.  87. — Isaac  L.  Anderson,  and  Lucinda,  his  wife,  plaintifTs 
in  error,  vs.  Henry  Baker,  defendant  in  error. 

To  constitute  a  valid  parol-gift  of  a  chattel,  there  must  be  an  immediate  delivery  of 

the  same  by  the  donor  to  the  donee. 
The  bare  declaration  of  the  donor,  that  "  she  had  given  certain  negroes  to  the  donee, 
*  and  had  no  right  to  sell  them,"  is  not  sufficient  to  pass  the  title  to  the  donee,  with- 
out evidence  of  some  act,  from  which  the  jury  may  presume  a  delivery  of  ihe  pro- 
perty, where  the  donor  remains  in  possession  of  the  property,  exercising  dominion 
over  it  until  her  death. 

This  was  ao  action  of  trover  for  several  slaves,  Phebe  and  her  children, 
brought  by  the  plaintiffs  in  error  against  the  defendant,  in  Warren  Supe- 
rior Court,  and  was  tried  on  the  appeal,  before  Judge  Sayre,  at  October 
Term,  1846. 

The  conversion  of  the  slaves  by  the  defendant,  and  their  value,  with 
the  value  of  their  hire,  was  proven. 

Nancy  Baker  was  examined  by  commission,  in  behalf  of  the  plaintiffs, 
who  testified,  that  some  time  in  the  year  1834,  Mrs.  Elizabeth  Williams, 
former  owner  of  the  slaves  sued  for,  requested  her  to  give  to  her  her  daugh- 
ter Lucinda,  (wife  of  plaintiff*,)  as  an  adopted  child,  promised  to  send  her 
to  school,  and  did  so,  and  manifested  affection  for  her  ;  and  in  the  same 
year  said  9he  had  given  her  Fhebe  and  her  chiidren.  The  conversation 
was  at  Mrs.  W.'s  residence.  The  negroes  remained  in  the  possession 
of  Mrs.  W.  up  to  the  time  of  her  death.  The  witness  was  disappointed 
in  the  will  of  Mrs.  W. ;  expected  that  Lucinda  was  to  have  the  negroes 
that  Mrs.  W.  said  she  had  given  to  her ;  heard  Lucinda  express  disap- 
pointment at  the  contents  of  Mrs.  W.'s  will,  but  never  heard  her  say 
that  she  expected  the  negroes,  Phebe  and  children,  to  be  given  her  in 
said  will ;  heard  Lucinda  say,  since  Mrs.  W.'s  death,  that  she  had  heard 
that  Mrs.  W.  had  in  a  will,  written  by  William  Harris,  left  her  the  said 
negroes.     Witness  was  the  mother  of  the  plaintiff*  Lucinda. 

Amanda  Brown  was  also  examined  by  commission,  in  behalf  of  the 
plaintifiBb,  who  testified  that  she  had  heard  Mrs.  W.  say,  that  Curran  Bat- 
tle wished  to  bay  Senumsouy  a  son  of  Phebe,  but  that  she  had  no  right  to 
sell  him,  because  she  had  given  him  to  said  Lucinda.  This  was  after  the 
intermarriage  of  the  plain tiffii.  Witness  heard  Mrs.  W.,  at  different  times 
within  three  or  four  years  before  her  death  say,  that  she  had  given  Phebe 
and  her  children,  the  negroes  in  dispute,  to  the  said  Lucinda,  and  that 
she  had  adopted  her;  witness  did  not  hear  the  conversation  between 
Battle  and  Mrs.  W. ;  it  was  in  1838  or  '39.  The  said  negroes  were  then 
in  the  possession  of  Mrs.  W.,and  continued  in  her  possession  until  her 
death  ;  often  heard  Mrs.  W.  say,  that  she  regarded  the  said  Lucinda  as 
her  child,  had  given  her  some  property  and  intended  to  give  ber  more. 

Curran  Battle  was  then  introduced  in  behalf  of  the  plaintiffs.  He  tes- 
tified that  he  knew  Phebe  and  her  children  in  1839  and  '40,  and  went 
to  Mrs.  W.  to  purchase  Semanson.  Mrs.  W.  refused  to  sell  him,  because 
she  had  given  him,  as  she  said,  to  said  Lucinda,  but  not  by  deed  of 
gift.  Witness  told  her  she  had  a  right  to  sell  him ;  she  disputed  it,  s 
her  word  was  her  bond,  and  she  could  not  sell  him,  and  that  at  her  ' 
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Lucinda  should  have  him.  Witness  had  known  the  negroes  for  twelve 
years  before  the  death  of  Mrs.  W. ;  part  of  them  had  been  in  possessioD 
of  Mrs.  W.  from  the  death  of  her  husband ;  some  of  them  had  been  with 
Alfred  Baker  in  Augusta^  in  1837-38-39  ;  witness  knew  that  the  plain- 
tiff, Isaac  L.  Anderson,  married  the  said  Lueinda  in  1836  or  '37 ;  was 
E resent  at  the  marriage  ;  Lucinda  was  then  17  or  18  years  of  age ;  after 
er  marriage,  she  left  the  house  of  Mrs.  W.  who  died  in  1843. 

The  counsel  for  the  plainti£&  here  closed. 

The  counsel  for  the  defendant  in  error,  then  introduced  the  will  of* 
Mrs.  W.,  which  was  read,  by  the  first  clause  of  which,  the  negroea  in 
dispute  were  given  to  the  children  of  Henry  Baker,  the  defendant.     The 
will  was  dated  15th  of  July,  1842,  and  admitted   to  probate,  July  % 

term,  1843,  of  Warren  Court  of  Ordinary.     The  said  Henry  Baker  'was  ^ 

admitted  to  be  the  duly  qualified  executor  of  said  will. 

'Martha  Gibson,  examined  by  commission,  in  behalf  of  the  defendant^ 
testified  that  said  Lucinda  stated  -in  her  presence,  that  ^^  if  Mr.  Gibson 
bad  kept  the  will,  she  would  have  had  Phebe  and  children,  but  as  old 
Henry  had  taken  it,  he  had  it  according  to  his  notion."  This  was  od 
4ih  July,  1843. 

Thomas  Gibson,  examined  for  the  defendant  by  commission,  testified 
that  he  heard  Lucinda  say  in  the  fore  part  of  the  year  1836,  that  her 
aunt,  Mrs.  W.,  had  left  her  fifteen  negroes  in  her  will.  He  had  witnessed 
two  wills  for  Mrs.  W.,one  in  1835,  the  other  in  1837.  The  first  he  had 
read  in  part,  and  saw  that  there  was  a  bequest  of  Phebe  and  her  children 
to  said  Lucinda,  and  he  informed  her  of  it.     He  knew  nothing  of  any 

The  testimony  on  both  sides  haying  closed,  the  counsel  for  the  plain- 
tiffs requested  the  court  to  charge  the  jury. 

1st.  That  if  the  gift  was  complete  in  Mrs.  W.'s  lifetime,  her  will  could 
not  afiect  the  rights  of  the  parties. 

2d.  That  the  jury  had  the  right  to  infer  delivery,  and  every  other 
requisite  of  a  good  and  valid  gift,  from  the  declarations  of  the  donor, 
''  that  she  had  gioen  the  negroes  to  the  donee^^^  ^^thai  they  belonged  to  hery 
and  thai  she  had  no  right  to  sell  /A«m." 

3d.  That  if  the  jury  was  satisfied,  from  the  declarations  of  Mrs.  W., 
that  a  good  and  valid  gift  did  take  place,  such  gift  was  not  a^cted  by 
the  possession  of  the  donor  subsequent  to  such  gift. 

These  instructions  the  court  below  refused  to  give  entire,  but  charged 
in  relation  to  the  first  of  these  propositions :  ^'  If  the  gift  was  complete 
in  the  lifetime  of  Mrs.  W.,  it  could  not  be  defeated  by  her  subsequent 
will."  In  relation  to  the  second  proposition,  that  it  was  true,  with  this 
qualification,  ^^  if  such  declarations  were  accompanied,  and  connected 
with  €u:ts  of  the  party  giving,  distinctly  recognizing  the  rights  of  the 
donee,  or  acts  of  the  donee,  with  knowledge  of  the  donor,  exercising  do* 
minion  and  control  of  the  property  without  objections  from  the  donor^ 
they  were  good  to  prove  delivery  and  other  requisites  of  a  good  gift." 

To  which  the  counsel  for  the'plaintiffs  excepted. 

In  relation  to  the  third  proposition,  ^^  that  if  the  jury  were  satined 
from  the  declarations  of  Mrs.  W.,  that  a  good  and  valid  gift  did 
'olace,8uch  gift  was  not  affected  by  the  possession  of  Mrs.  W.,  the  di 
ibsequent  to  such  gift.     The  court  charged^  that  '^'  this  was  tme 
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applied  to  a  perfect  gift,  that  which  contemplated  words  of  giving  in  the 
present  time,  followed  by  actual  delivery,  or  tohat  was  before  stated  to  he 
equivalent  to  delivery J*^ 

To  which  qualification  the  counsel  for  the  plaintiff  excepted. 

The  presiding  judge  further  charged  the  jury,  that  bare  declarations  by 
a  party,  that  he  had  given  property^  were  not  sufficient  evidence  of  de- 
livery to  constitute  a  valid  gift,  unless  there  was  also  evidence  of  some 
act  on  the  part  of  the  donor  distinctly  recognizing  and  affirming  the  fact 
of  a  gift,  to  which  the  declarations  applied,  as  before  stated,  or  some  act 
on  the  part  of  the  donee,  with  the  knowledge  of  the  donor,  appropriating 
it  to  her  own  use  and  benefit. 

To  which  the  counsel  for  the  plainti£&  excepted. 

Robert  Toombs  and  Alexander  H.  Stephens,  for  the  plaintiffit  in 
error. 

Mr.  Toombs  made  the  following  points : 

1st.  That  parol  admissioas  of  a  party  or  privy,  are  competent  evidence  of  all 
facts  which  may  be  lawfully  established  by  parol  evidence. —  Gretnleafs  Ev.  235, 
236  ;  ib.  5. 

2d.  That  declarations  of  the  donor,  that  she  had  gjven,  and  that  "  the  property 
belonged  to  the  alleged  donee,  were  sufficient  evidence  from  which  the  jury  might 
infer  all  the  requisites  of  a  valid  gift,  without  other  evidence  of  any  act  whatever 
by  donor  or  donee,  and  that  such  declarations  are  evidence  of  delivery  to  be  deter- 
mined by  the  jury,  and  not  by  the  court,  and  that  if  any  act  was  necessary  to  the 
completion  of  said  gift,  the  refusal  of  the  donor  to  sell  the  property  for  the  rea- 
sons assigned  by  her  in  the  record,  was  sufficient  to  warrant  the  jury  in  presuming 
delivery. — Ghrangiac  vs.  Arden,  10  JoJins.  R.  292  ;  Reid  vs.  Colcoac,  1  Nott. 
and  McCordf  592 ;  Brashears  vs.  Blassingamet  1  ib.  223  ;  Darw  and  wife  vs.  the 
Executor  of  Davis,  ib.  224. 

F.  H.  Cone,  C.  J.  Jenkins,  and  T.  R.  R.  Cobb,  for  the  defendant  in 
error. 

Ma.  Jenkins  submitted  the  following  points  and  authorities:  • 

1st.  Counsel  cannot  rely  upon  an  omission,  on  the  part  of  the  court  below,  to 
charge  upon  a  point,  concerning  which  he  was  not  required  to  charge,  and  which 
is  not  embraced  in  the  bill  of  exceptions. 

2d.  A  bare  declaration,  that  a  party  hsbd  given,  unaccompanied  by  some  act 
equivalent  to  delivery,  is  insufficient  to  support  a  claim  of  title  to  personal  property. 
And  the  act  or  acts  relied  on  to  supersede  the  proof  of  delivery,  must  amount  to 
an  abandonment  of  dominion  by  tne  donor,  or  its  assumption  by  the  donee,  with 
the  knowledj?e  and  acquiescence  of  the  donor. 

3d.  It  is  tne  proviiice  of  the  jury  to  determine  whether  the  circnmstances  in 
proof,  show  a  voluntary  abandonment  on  the  one  part,  or  permissive  assumption 
on  the  other,  of  the  dominion,  or  are  tantamount  to  delivery,  and  it  is  their  duty 
to  consider  in  connection  with  these  countervAiling  circumstances  adduced  on  the 
other  side,  and  if  the  jury  were  correctly  instructed  as  to  the  law,  this  court  will 
presume  that  they  have  properly  applied  it  to  the  cifcumstances  ia  evClence. 

4lh.  Apart  from  the  question  of  delivery,  the  jury  were  instructed,  that  if  they 
found  that  there  had  been  a  verbal  gift,  qualified  by  the  reservation  of  a  life  estate 
to  the  donor,  the  gift  is  invalid,  and  if  there  was  tcetimony  to  establish  that  qua- 
Hfication,  the  verdict  should  be  sustained.— 2  Black.  Com.  441-2 ;  2  Kent  Com.  354; 
Strange  R.954 ;  2  Fm.,  &»>.,  431 ;  2  Johns.  Rep.  52, 726  ;  18  ib.  145 ;  2^ar7i.  and 
Md.  551 ;    7  Ta%mL  224 ;  2  Gill  and  John.  R.  20B ;  Hammonp  R.  737 
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Leigk*s  R,  337 ;  1   NoH  and  McCord,  218,  239 ;  2  Ala.  R,  117 ;  1  Stewirt  and 
Porter,  56 ;  6  Randolpk,  135, 541 ;  4  Harris  and  McHenty,  537 ;  2  Bailey,  588 ; 

1  Jarmanon  Wills,  11,  12,  13;  3  Dev.  R,  171,  263  ;  2  TaylofsR.  274. 

Mr.  Co^£,  in  oonclusion. 

la  this  case,  the  plaintiff  seeks  to  recover  the  slaves  in  controversy,  on  the 
eround  of  a  parol-giJt  made  to  the  wife  of  plaintiff  by  Mrs.  Elizabeth  Williams,  in 
her  lifetime,  and  of  whose  last  will  and  testament  the' defendant  is  executor,  and 
in  that  capacity  the  negroes  came  into  his  possession. 

The  recovery  is  resisted  on  two  grounds : 

1st  That  the  property  never  was  delivered  to  the  donee,  nor  did  Mrs.  Williamf, 
in  her  lifetime,  ever  relinquish  her  dominion  over  it.  ,i 

2d.  If  any  gift  was  ever  made,  that  the  evidence  shows  that  it  was  not  to  take  I 

efifegt  until  the  death  of  Mrs.  Williams,  and  was  therefore  yoid  as  a  gift  iruer 
vivos. 

As  to  the  first  point :  Delivery  is  essential  to  perfect  and  render  valid  a  parol- 
gift  of  personal  property. — 2  Blackstone*s  Com.  441-2;  2  KenCs  Com.  354; 
Strange  Rep.  954;  2  Vesey,  Senr.,  431 ;  2  Johns.  Reps.  52 ;  7  ib.  26 ;  10 1*.  293; 
17  ib.  301 ;  18  ib.  146;  2  Bam.  and  Alderson,  551 ;  7  Taunton,  224;  2  En^isk 
Cam.  Law  Rep.  81,  S.  C;  9  Vesey,  1 ;  12  Vesey,  39 ;  2  GUI  and  Johnson,  208; 
Hammond's  Reps.  737  ;  1  HUVs  Rep.  13  ;  3  Hill,  254 ;  2  Leigh,  337 ;  1  Nottafd 
McCord,  239  ;  14  Johns.  Reps.  222  ;  2  Alabama  Rep.  117 ;  1  Stewart  and  Pcrier, 
56;  1  Randolph,  135,  541  ;  4  Harris  and  M Henry,  537. 

As  to  the  second  point — 2  Baihy,  588;  1  Jarman  on  Wills,  11,  12, 13. 

Mr.  Toombs,  in  conclusion,  for  the  plainti&  in  error. 

Lumpkin  Judge,  having  been  originally  of  counsel,  gaye  no  opinion. 

By  the  Court — Warner,  Judge. 

This  case  comes  before  us  on  a  bill  of  exceptions  to  ^e  charge  of 
the  court  below  to  the  jury  on  the  trial  of  the  cause. 

The  counsel  for  the  plaintiffs  in  error  requested  the  court  to  instruct 
the  jui^  that  they  had  the  right  to  infer  delivery,  and  every  other 
requisite  of  a  good  and  valid  gift,  from  the  declarations  of  the  donor 
'^  that  she  had  given  the  negroes  to  the  donee,  that  they  belonged  to 
her,  and  she  had  no  right  to  sell  them ;"  which  instruction  the  court 
refused  to  give  as  requested,  but  instructed  the  jury — "  If  such  decla- 
rations are  accompanied  and  connected  with  acts  of  the  party  giving) 
distinctly  recognizing  the  rights  of  the  donee,  or  acts  of  the  donee, 
with  knowledge  of  the  donor  exercising  dominion  and  control  of  the 
property,  without  objection  from  the  donor,  they  are  good  to  prove 
delivery  and  other  i^equisites  of  a  good  gift."  * 

By  the  common  law,  to  make  a  valid  gift  of  personal  chattels,  there 
must  be  an  immediate  possession  of  the  thing  delivered  to  the  donee. — 

2  Black.Qpm.,  441  ;  2  KenVs  Com.  438  ;  Noble  vs.  Smith,  2  John.  R^- 
52.  Do  the  declarations  of  the  donor,  "that  she  had  given  the  negroeiB 
to  the  donee,  that  they  belonged  to  her,  and  she  had  no  right  to  sell 
them,"  authorize  the  jury  to  find  there  had  been  such  a  delivery  of  A® 
property  as  required  by  the  common-law  rilie,  when  the  donor  to*  ^ 
continued  in  the  possession  af  the  same,  and  exercised  the  domimc^- 

er  it .?     We  think  not,  and  concur  in  the  opinion  of  the  court  bel'^ 
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that  there  must  be  some  act  done  by  the  donor  from  which  a  delivery 
may  be  presumed ;  and  that  the  bare  declaration  of  the  donor  that  she 
had  given  the  property  to  the  donee  is  not  sufficient.  There  must  be 
some  evidence  that  the  donor  has  parted  with  the  dominion  of  the 
property.  * 

We  do  not  hold  an  actual  manual  delivery  is  necessary  to  constitute 
a  valid  gift,  but  there  must  be  some  act  shown,  from  which  the  jury 
would  be  authorized  to  infer  there  has  been  such  a  delivery  of  the 
property  as  the  subject-matter  of  the  gift  would  authorize.  Where  the 
gift  is  made  to  an  infant,  of  a  negro,  and  the  donor  hires  out  the  negro 
in  the  name  of  the  donee,  and  for  his  benefit,  this  would  be  such  an  act 
on  the  part  of  the  donor,  coupled  with  the  declaration  he  had  given  the 
negro  to  the  donee,  as  would  authorize  the  jury  to  presume  there  had 
been  an  abandonment  of  the  dominion  of  the  property  by  the  donor  to 
the  donee.  So,  the  declarations  of  the  donor  in  this  case  that  she  had 
given  the  negroes  to  the  donee,  with  the  addition  that  she  had  delivered 
her  possession  of  ihem^  would  have  been  prima  facie  evidence  of  the 
fact. 

The  argument  for  the  plainti£Fs  in  error  insisted,  that  where  it  was 
proved  by  the  declarations  of  the  donor  that  she  had  given  the  negroes 
to  the  donecy  it  was  a  presumption  of  law  that  all  the  reqiusites  necessary 
to  constitute  a  valid  parol-gift  had  been  complied  with,  notwithstanding 
•the  possession  of  the  property  remained  in  the  donor_until  her  death. 
One  reason  given  why  a  parol-gift  of  personal  chattels  is  not  valid  by 
the  common  law,  without  delivery  of  possession  is,  that  the  loctis  pent- 
tentia  remains  to  the  donor.  Although  the  donor  has  said  he  will  give, 
or  has  given  the  property  to  the  donee,  yet,  if  he  repent  of  the  gift 
before  he  has  parted  with  the  dominion  of  the  property  by  delivering  the 
possession  to  the  donee,  he  has  the  right  to  do  so,  and  the  title  does  not 
pass  from  him.  Presumptions  may  be  destroyed  hj  facts.  In  this  case. 
It  is  shown,  Mrs.  Williams,  the  aonor,  retained  the  possession  of  the 
negroes  until  her  death.  Why  is  not  the  presumption  as  fair  and 
legitimate  that  she  repented  of  the  gift  which  she  said  she  had  made  to 
the  plaintiff,  before  parting  with  the  dominion  of  the  property  by  a 
delivery  of  possession,  as  it  is  to  presume  a  delivery  of  the  possession 
thereof  from  her  declarations  that  she  had  given  the  property  to  the 
donee  ? 

Possession  of  personal  property  \s  prima  facie  evidence  of  ownership; 
and  the  fac1>  that  she  retained  the  negroes  in  her  possession  for  some 
years  after  the  marriage  of  the  donee,  which  took  place  after  the 
alleged  gift  is  proved  to  have  been  made,  affords  strong  evidence  that 
she  repented  of  the  gift  before  parting  with  the  dominion  of  the  pro- 
perty, and  that  there  never  was  a  delivery  of  the  possession  to  the  donee 
80  as  to  vest  the  title  thereto  in  him. 

The  counsel  for  the  plaintiffs  in  error  have  relied  mainly  on  the 
following  cases,  to  establish  the  principle  that  the  jury  arc  authorized 
to  infer  a  delivery  of  possession  of  the  property,  from  the  declarations 
of  the  donor  "  that  she  had  given  the  negroes  to  the  donee,"  &c. — 
Brashears  y%.  Blassingame,  1  Not t  and  Mc Cord' s  Jlep.  223;  Davis  and 
wifeys.  the  ex^rs  of  Davis,  ib.  225;  Grangiac  vs.  Arden,  10  John.  Repi 
302  ;  Reid  vs.  Colcock^  Nott  uJtd  McCard^  592, 
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In  Brashears  vs.  Blassingamey  the  evidence  of  the  gift  was  the 
repeated  declarations  of  the  father,  both  before  and  after  the  marriage 
of  his  daughter,  that  he  had  given  the  negroes  to  her ;  and  at  one 
time,  when  the  negroes  were  seen  at  work  for  the  daughter  at  her  falher^s 
?iouse^  he  said  he  had  given  them  up  to  her.     Afterwards,  when  the 
daughter  and  her  husband  were  about  to  leave  her  father's  house  to  go 
to  housekeeping,  he  made  sl  formal  delivery  pf  the  negroes,  together 
with  household  and  kitchen  furniture,  to  the  daughter  and  her  husbacri 
until  he  should  call  for  them.    It  will  be  seen  that  in  this  case  there  were 
some  a>ctSy  from  which  a  tleliverj  of  the  property  might  be  presumed. 
The  declarations  were  made'  by  the  donor  when  the  negroes  were  in  the 
employment  of  the  donee;  and  there  was  21.  formal  deHvtry  of  the  negroes, 
attempted  to  be  qualified  by  a  loan,  until  he  should  call  for  them  ;  but 
the  court  repudiated  the  loan^  and  it  was  competent  for  the  jury  to  say 
whether  the  delivery  of  the  negroes  had  reference  to  the  gift  which  he 
declared  he  had  made  of  them,  or  as  a  loan.     Mr.  Justice  Nott,  who 
delivered  the  opinion  of  the  court  in  that  case,  says,  "  that  a  delivery 
is  necessary  to  perfect  a  parol-gift  of  a  chattel,  is  distinctly  admitted  : 
without  it,  there  is  no  gift.     When,  therefore,  the  old  man  said  he  had 
given  the  property  to  his  daughter,  he  must  be  understood  to  have 
done  it  with  all  the  solemnities  necessary  to  constitute  a  gift,  and  the 
subsequent  possession  loith  his  consent  ^  was  sufficient  evidence  of  delivery  J*"* 
The  learned  judge  in  this  case  recognizes  the  common*law  rule,  ^at 
there  must  be  a  delivery  of  possession  ;  and  that  the  possession  of  the 
negroes  by  the  donee,  with  the  consent  of  the  donor,  was  in  compliance 
wiui  that  rule. 

In  Davis  ^  wife  vs.  ex^rs  of  Davis ^  the  court  say :  "  The  formal  ceremo- 
ny of  a  delivery  is  not  essentially  necessary.  It  is  sufficient  if  it  appear 
that  the  donor  intended  an  actual  gift  at  the  time,  and  evidenced  such 
intention  by  some  act  which  may  fairly  be  construed  into  a  delivery,  as 
in  the  case  cited  from  Strange^  where  the  donee  was  put  into  possession 
by  being  entrusted  with  a  key,  &e.  The  donor  acknowledged  he  had 
given  the  negroes  to  his  daughter,  when  questioned  on  the  subject,  and 
at  a  time  when  she  had  one  of  them  in  her  arms.  This  was  of  itself 
evidence  of  a  delivery,  or  surrender  of  his  right  to  his  daughter,  and, 
accompanied  with  other  circumstances^  might  be  deemed  a  sufficient 
proof  of  a  prior  delivery  of  all  the  negroes  in  dispute." 

In  Grangiac  vs.  Arden^  the  donor  purchased  a  lottery-ticket,  and 
gave  it  to  his  daughter,  who  wjw  an  infant — wrote  her  name  on  the  back 
of  it.  The  ticket  drew  a  prize  of  $5,000,  which  was  paid  to  the  donor, 
who  frequently  declared  he  had  given  the  ticket  to  his  daughter.  On 
one  occasion  he  said  Eliza  should  not  divide  it  with  the  family,  tlie 
ticket  was  her  own,  and  the  prize-money  belonged  to  her,  and  she 
should  have  the  whole  of  it,  and  he  tvould  put  it  in  trade  for  her.  Some 
years  afterwards  the  mother  of  the  donee  beitig  ill,  reminded  the  donor 
of  the  prize-money,  and  requested  him  to  take  care  of  it  for  his 
daughter,  when  he  replied :  "  You  know  the  ticket  was  Elizd*s ;  the 
money  is  hers  ;  and  I  have  kept  it  in  trade  for  her  to  a  good  profit  ;  I  uiM 
never  take  a  shilling  of  it^  or  of  the  profit ;  she  shall  have  it  all.^^  Tbe 
'donor  declared  he  would  put  the  money  in  trade /or  the  donee^  and  so: 

^ars  afterwards  declared  Ae  had  done  so  to  a  good  profit.     In  this 
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there  were  acts  done  by  the  donor,  from  which  the  jury  might  infer  a 
delivery,  independent  of  the  de.clarations  of  the  donor,  such  as  writing 
the  donee's  name  on  the  back  of  the  ticket,  and  placing  the  prize- 
money  in  trade  for  her^  and  thereby  distinctly  recognizing  her  dominion 
over  it,  and  separating  it  from  the  rest  of  his  estate  :  for  if  he  put  the 
money  in  trade  for  her^  it  waa  not /or  hiviself,  ^ 

In  Reid  vs.  Colcock,  ihere  does  not  appear  to  be  any  acts  on  the 
part  of  the  donor,  from  which  a  delivery  of  possession  of  most  of  the 
negroes  can  reasonably  be  inferred,  (with  the  exception  of  Billy,) 
other  than  his  declarations  made  at  different  times ;  but  Mr.  Justice 
Johnson,  who  delivered  the  opinion  6f  the  court,  places  the  decision 
on  the  ground  that  the  rule  has  been  fastened  on  them  by  the  decisions 
of  the  courts  in  that  State,  "  beyond  the  means  of  loosing  the  fetters 
without  too  much  violence  to  the  system,"  In  delivering  the  qpinion 
of  the  court  in  that  case,  he  avails  himself  of  the  occasion  to  remark  : 
"I  have  always  regarded  parol-gifts  to  children,  unaccompanied  by  a 
distinct  delivery  and  possession,  with  great  jealousy  ^  and  always  feel 
it  my  duty  to  caution  the  jury  not  to  support  them,  except  on  the  most 
satisfactory  proof ;  and  if  I  were  now  called  upon  to  say  what  the  law 
should  be,  I  would  unite  heart  and  hand  in  rejecting  them." 

Shall  this  court  adopt  a  rule  of  decision  for  the  government  of  all 
similar  cases,  which  it  might  have  occasion  hereafter  as  deeply  to 
regret,  as  the  learned  judge  whose  opinion  has  just  been  quoted  ?  Or 
shall  wo  adhere  to  the  common-law  rule,  which  requires  evidence  of 
some  act  on  the  part  of  the  donor,  independent  of  his  or  her  declara- 
tions, that  he  or  she  had  given  the  property  to  the  donee,  from  which  a 
delivery  of  possession  may  legitimately  be  inferred  }  We  are  of  the 
opinion  the  integrity  of  the  common-law  rule  will  best  be  maintained, 
by  requiring  proof  of  some  act  on  the  part  of  the  donor  from  which  a 
delivery  may  be  presumed ;  or  at  least  a  distinct  declaration  on  his 
part,  that  there  had  been  a  delivery  of  the  possession  of  the  property 
to  the  donee.  The  bare  declaration  by  the  donor,  that  he  or  she  had 
given  the  property  to  the  donee,  is  not  sufficient  in  our  judgment  to 
authorize  a  jury  to  infer  that  the  legal  requisites  of  a  parol-gift  have 
been  complied  with. 

There  are  two  distinct  facts  to  be  established,  to  make  a  valid 
parol-gift.  First,  that  the  donor  has  given  the  property  to  the  donee. 
Secondly,  that  there  has  been  a  deUnery  of  possession  to  the  donee. 

On  what  principle  is  it  that  the  fact  of  delivery  is  to  be  presumed 
from  the  other  fact,  that  the  donor  said  she  had  given  the  property  } 
On  what  principle  can  it  be  fairly  inferred  that  the  donor,  who  remains 
in  the  possession  of  the  property,  has  relinquished  the  dominion  of  the 
same  to  the  donee,  by  proof  of  the  fact  that  the  donor  said  she  had 
given  the  negroes  to  the  donee  ?  Does  the 'fact  that  the  donor  declares 
she  has  given  the  negroes  to  the  donee,  also  prove  a  delivery  of  them  to 
her  ?  If  the  fact  of  delivery  is  necessarily  included  in  the  act  of  giving 
the  property  by  parol,  then  further  proof  of  delivery  is  not  necessary; 
but  if  the  fact  of  delivering  the  possession  is  not  necessarily  included 
in  the  act  of  giving  the  property  by  parol,  then  it  would  seem  the^re 
ought  to  be  evidence  to  establish  the  act  of  giving  the  property 
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parol  on  the  part  of  tlie  donor ;  and  evidence  of  some  act  going  to 
establish  the  delivery  also,  in  order  to  make  a  perfect  parol-gift. 

We  are  therefore  of  the  opinion^  the  instrnction  given  by  the  court 
below  to  the  jury  in  this  case,  was  a  fair  exposition  of  the  common-law 
rule,  applicable  to  th^  lacjts  presented  by  the  record  ;  and  was  correct, 
both  on  principle  and  authority. — -J^ennington^  adm,  of  Patterson  vs. 
GUHngSj  ejc'or,  2  Giir  and  John,  Rep.  20&;  Evoing  vs.  Ewmg^  2 
Leigh^s  Rep.  337;  Sims  vs.  Sims,  2  Alabama  Rep.  117. 

Let  the  judgment  of  the  court  below  be  affirmed. 


No.  88. — ^Edwin  R.  Warthen,  plaintiff  in  error,  vs.  Edmund 

May,  defendant  in  error. 

The  Statute  of  24  Geo.  2,  c.  44,  sec.  1,  is  of  force  in  the  State  of  Georgia. 

For  the  facts  of  the  case  and  the  ierrors  assigned,  the  reader  is  refer- 
red to  the  decision  of  the  Supreme  Court. 

IvERsoN  L.  Harris,  for  the  plaintiff  in  error. 

The  sole  question  presented  by  the  bill  of  exceptions  ist  whether  the  Statvie  24 
George  2,  ch.  44,  relative  to  suits  against  Justices  of  the  Peace,  is  of  force  in 
Georgia  ? 

It  is  respectful] J  urged  that  it  is  not  of  force.  The  colony  of  Georgia  was  set- 
tled in  1732,  and  the  statute  of  George  was  enacted  19  years  afterwards.  It  was 
enacted  by  the  British  Parliament,  before  the  Proprietary  government  allowed  by 
the  charter  had  become  extinct.  That  charter  conferred  the  right  on  the  corporation 
to  make  such  laws,  &c.,as  they  might  deem  necessary  and  convenient,  &c.,  for  the 
space  of  21  years  from  the  9th  day  of  June,  1732,  subject,  however,  to  be  bound  to 
obey  such  laws,  orders,  statutes,  &c.,  as  should,  from  time  to  time,  be  made, 
ordered  and  enacted  for  the  better  government  of  the  Province  of  Georgia.  The 
Proprietary  government  ceased  in  1752,  and  Georgia  became  a  Royal  Government 
with  a  Provincial  Assembly. 

Had  the  statute  of  24  George  2  been  in  existence,  when  the  colony  was 
planted  by  Oglethorpe,  it  perhaps  with  plausibility  might  be  argued  thaf  it  fell 
within  the  reason  of  the  declaration  made  by  Judge  Parsons  in  2  Mass.  Rep* 
534,  "  That  our  ancestors  when  they  came  to  the  new  world  claimed  the  common 
law  as  their  birth-ri^ht,  and  brought  it  with  them,  except  such  parts  as  were  judged 
inapplicable  to  their  new  state  and  condition.  The  common  law  thus  claimed, 
was  the  common  law  of  their  native  country,  as  it  was  amended  oraltered  by  Eng- 
lish  statutes  in  force  at  the  time  of  their  emigration." 

Passed  afterwards,  and  in  derogation  of  the  right  conferred  on  the  colony  to 
makQ  such  laws  as  suited  its  condition  expressly  conferred  by  its  charter,  ix 
seems  to  me  that  for  this  reason  it  is  not  of-  force. 

Moreover,  it  is  a  well-established  principle  in  reference  to  the  effect  of  a  statttta 
passed  by  Parliament,  that  after  a  colony  is  planted,  no  statute  will  operate  over 
unless  expressly  ruimed. — 1  Blackstone^s  Com.  77,  edited  by  Ckitty. 

^t  is  said  by  a  late  commentator :  **  Though  it  is  competent  to  Parlii 
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l^i slate  for  the  colonies,  yet  a  colony  is  not  considered  as  affected  by  acts  of  Par- 
liament passed  after  its  acquisition,  and  while  it  is  subject  to  other  legislative 
authority,  (whether  that  of  the  sovereign  in  council,  or  of  a  local  council  assem- 
bly,) unless  it  be  mentioned  in  the  act  by  name,  or  by  descrifition,  such  as  the 
"  colonies,"  or  "  the  West  Indies,"  or  unless  the  act  be  in  its  nature  obviously  in- 
tended to  affect  all  our  possessions. — 1  StepkerCs  Com.  100 ;  BUmkard  vs.  Galdy, 
4  Mod.  225 ;  2  Peere  W^s.  75 ;  Rex  vs.  Vaughan,  ^  Bun*.  2434 ;  1  Chittt/'s 
Com.  Law,  638. 

There  are  no  words  in  the  statute  by  which  it  can  be  made  to  extend  to  the 
colony  of  Georgia. 

The  decision  in  the  case  of  Upshaw,  {Dudley^  241,)  pronouncing  this  statute  of 
force,  appears  to  me  to  beg  the  question.  It  furnishes  no  reason — it  cites  no  adju- 
dication— it  exhibits  no  legislative  recognition.  Can  such  a  decision  be  of  con- 
trolling authority  upon  this  tribunal  ? 

The  adopting  statute  of  1784  (Prtn.  Dig.  570)  will  not  cover  with  its  broad 
wings  the  act  under  examination.  The  statute  of  1784  adopted,  1st,  such  of 
the  acts  of  its  own  Provincial  Assembly  as  were  not  contrary  to  the  constitution, 
laws,  and  form  of  government;  2d,  the  common  law  of  England;  and  3d, 
such  of  the  staitute  laws  as  were  usually  of  force  in  Georgia,  up  to  the  14th  May, 
1776. 

If  within  the  third  division  it  should  be  attempted  to  he  included,  and  under 
neither  of  the  other  divisions  can  it  he  embraced,  I  ask  the  evidence  of  the  statute 
(24  George  2)  being  usually  of  force — indeed  of  its  exer  having  been  in  force  at 
all  within  the  period  from  1732  up  to  I4th  May,  1776. 

Neither  a  judicial  nor  legislative  recognition  within  that  period  can  be  shown ; 
and  unless  it  can  be,  it  is  not  of  efficacy  in  Georgia,  by  virtue  of  the  adopting  act 
of  1784. 

The  isolated  decision  in  Dudley  cannot  make  that  statute  law — it  is  without 
principle  or  precedent  to  sustain  it;  and  such  a  precedent,  it  is  to  he  hoped,  will  not 
in  any  case  be  considered  as  obligatory  upon  this  court. 

C.  O.  McCoNNELL,  for  the  defendant  in  error,  insisted  : 

1st.  Justices  of  the  Peace  are  entitled  to  notice  that  an  action  will  be  com- 
menced at  least  one  calendar  month  before  the  bringing  of  suit. — 24  Geo.  2, 
ch.  44,  sec.  1 ;  2  Saund.  on  PI  and  Ev.  615 ;  2  Chit.  Rep.  396 ;  I  B.and  C.l}. 

2d.  Declaration  must  aver  notice,  when  this  action  does  not  lie  without  such 
notice.— 6  Com.  Dig.  83;  Gould:'s  PI.  176. 

3d.  Action  must  oe  commenced  within  six  calendar  months  after  the  injury 
upon  which  the  suit  is  founded  was  committed. — 24  Geo.  2,  ch.  44,  sec.  8 ;  2 
Saunders  on  PI.  and  Ev.  616. 

The  charter  of  the  Province  of  Georgia  was  granted  fifth  year  of  George  II.,  A. 
D.  17Z2.—ScMey's  Dig.  429. 

The  statute  and  common  law  of  England,  so  far  as  accommodated  to  our  cir- 
cumstances, were  of  forse  as  soon  as  the  State  was  settled  by  General  Oglethorpe 
in  1733.— I  Black.  Com.  109. 

All  statutes  piissed  in  Great  Britain  subsequent  to  the  settlement  of  Georgia, 
(1733,)  if  applicable  to  our  circumstances,  were  of  force  here,  previous  to  the  De- 
claration of  our  Independence  in  1776,  (Prtn.  Dig.  670,)  (adopting  act  of  1784,) 
consequently  are  now. 

The  statute  of  24  Geo.  2,  was  applicable  to  our  circumstancss,  and  continues  to 
be  so  to  the  present  day.  This  statute  was  framed  in  1751,  twenty-five  years 
before  the  Declaration  of  Independence,  and  eighteen  years  after  the  settlement 
of  the  province.    (Charter  granted  in  1732.)— ScWcy'5  D^.  429. 

Acts  enumerated  in  Sckley^s  Dig.  as  in  force,  passed  since  1733 — 11  Geo.  2,  A. 
D.  1738  ;  ib.  374  ;  24  Geo.  2, 1761 ;  ib.  380 ;  25  Geo.  2,  A.  D.  1762 ;  ib.  384. 

To  determine  what  statutes  are  in  force  depends  upon  opinion  and  reasr- 
{Preface  to  Schley's  Dig.  26, 27) ;  and  from  the  reason  and  necessity  of  the  ' 
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this  Statute  must  have  been  in  force  previous  to  the  adopting  act  of  1784,  and 
since  that  time. 

The  only  record  we  have  is  a  decision  by  the  Convention  of  the  Judges  of  this 
State,  when  it  waS  decided  that  this  statute  was  in  force  and  had  been  for  more 
than  thirty  years. — Leroy  Upshaw  vs.  James  Olirery  et  al.  Dudley's  {Geo.)  Re^. 

J3y  the  Court — Lumpkin,  Judge. 

This  was  an  action  of  trespass,  vi  et  armisy  brought  by  the  plaintif 
in  error  against  the  defendant,  in  the  Superior  court  of  Washington 
county.  The  cause  stood  for  trial  on  the  appeal,  before  Judge  Gamble, 
at  September  Term,  1846. 

£dmund  May  was  a  justice  of  the  peace,  and  the  complaint  alleged 
against  him  was,  that  he  had  issued  an  attachment  against  the  proper- 
ty of  the  plaintiff  illegally  ;  the  same  having  been  made  returnable  to 
the  Justice's  Court;  notwithstanding  the  sum  sworn  to  was  nineiii dol- 
lars— an  amount  exceeding  the  magistrate's  jurisdiction,  which  is  limit- 
ed to  thirty  dollars.  It  was  charged  in  the  writ  that  the  property  of 
Warthen  had  been  seized  and  sold  under  this  process.  It  was  nowhere 
averred  in  the  declaration,  that  notice  had  been  given  to  the  defendant 
previous  to  the  commencement  of  the  suit. 

A  demurrer  was  filed  to  the  action  and  sustained  by  the  court  below, 
on  the  ground  that  one  month's  notice  of  the  suit  should  have  been 
given  under  the  act  of  24  George  2. 

To  this  decision  of  the  Circuit  Judge  plaintiff's  counsel  excepted,  and 
the  single  question  submitted  for  our  adjudication  is,  whether  the  act 
of  24  George  2,  ch.  44,  sec.  1,  is  of  force  in  the  State  of  Georgia  ? 

It  is  contended,  on  the  authority  of  Blackstone  and  the  elementary 
writers,  that,  inasmuch  as  this  statute  was  passed  in  1751 — nineteen 
years  after  the  settlement  of  Georgia  by  Gen.  Oglethorpe— it  can- 
not be  made  to  extend  to  the  colony  unless  expressly  named  there- 
in. And  we  recognize  this  as  a  sound  rule  of  interpretation.  It  is  not 
pretended  that  an  act  of  the  British  Parliament  mere/y  would  bind  the  pro- 
vinces. Some  have  suppo3ed,  however,  that  even  where  the  colonies  were 
not  expressly  mentioned,  yet  if  from  the  whole  purview  of  the  statut^ 
it  manifestly  appears  to  have  been  the  intention  to  include  them,  such 
ought  to  be  the  construction. 

Again  :  it  is  urged  that  this  act  is  not  embodied  in  Schley^n  Digest  of 
English  Statutes^  of  force  in  this  State.  ^  I  am  not  aware  that  the  valid- 
ity of  any  act  contained  in  that  valuable  compilation  has  been  callea 
in  question  by  our  courts.     The  converse  of  this  proposition,  however, 
is  not  here.     Many  statutes,  and  this  among  them,  have  been  declared 
to  constitute  a  part  of  our  law,  although  omitted  in  that  work.    Sor 
is  it  easy  to  perceive   why  the  acts  of  1 1    George  2,  for  the  more  ef- 
fectual securing  the  payment  of  rents  and  prosecuting  frauds  by  ten- 
ants, and  that  of  24  George  2,  ch.  45,  for   the  apprehension  of  pW" 
sons  in  any  county,  under  warrants  granted  by  justices  in  any  odner 
county ;  should  be   retained,  and  that  under  review  rejected.    The 
•ued  and  laborious  author,  in  his  preface,  puts  the  adoption  of^ 
''>rmer  upon  the  fact  that  they  have  been  in  constant  use  everl^ 
h  May,  1776.     As  the  record  of  our  judicial  decisions  d<  '^ 


( 


MILLEDGEVILLE,  NOVEMBER  TERM,  1846.  *     605 

Waitben  v».  May. 

extend  back  to  that  period,  we  are  unable  to  form  any  opinion  npon  this 
averment.  We  have,  however,  the  testimony  of  the  whole  bench  of 
the  State,  that  the  act  of  24  George  2,  has  been  in  force  in  Georgia 
since  about  the  beginning  of  the  present  century. — Upshaw  vs.  Oliver 
et  aLy  Dudley^ s  Rep,  241. 

By  our  adopting  statute,  passed  in  1784,  we  have  incorporated  into 
our  code  the  actd  of  the  provincial  Legislature,  which  were  binding  on 
the  inhabitants  of  the  colony  in  May,  1776  ;  and  the  common  laws  of  Eng- 
land and  such  of  the  statute  laws  as  were  usually  in  force  at  the  com- 
mencement of  the  revolution ;  so  far  as  they  are  not  contrary  to  the  con- 
stitution, our  laws  and  form  of  government.  To  say  what  portion  of 
th^  common  or  statute  laws  of  England  were  usually  in  force  in  this 
State  at  the  date  designated,  is  wholly  impracticable.  Actual  usage  is 
the  only  evidence  of  adoption  in  many  cases.  Hence  the  importance  of 
the  statement  in  Dudley,  that  the  act  of  24  George  2  had  been  re- 
cognized in  practice  from  an  early  period.  ^ 

Judge  Crawford,  clarum  et  veneraiile  nomen^  who  delivered  the  opinion 
of  the  convention  in  the  case  cited,  was  a  practitioner  of  law  shortly 
after  the  passage  of  our  adopting  statute,  and,  consequently,  his  evidence 
as  well  as  his  judgment  sustaining  this  act  are  highly  important. 

The  rule  of  construction  respecting  British  statutes  I  apprehend 
to  be  this  :  whenever  the  principles  upon  which  they  are  founded  are 
foreign  to  our  state  of  society — the  manners  and  customs  of  our  people 
— they  do  not  extend  to  the  colonies,  though  passed  prior  to  their  emi- 
gration and  settlement.  And,  on  the  other  hand,  whenever,  from  their 
subject-matter  and  provisions,  they  were  suited  to  our  situation  and  cir- 
cumstances, they  have  been  practically  adopted  by  our  courts,  al- 
though enacted  since  the  settlement  of  the  colonies. — Palmer  et  eux  vs. 
Downer^  2  Mass.  Rep,  179  n.  ;  Londonderry  vs.  Chester^  2  New  Hamp. 
Rep.  268. 

Indeed,  it  will  be  found  by  reference  to  the  decisions  of  the  courts  in 
our  sister  States,  that  they  have  assumed  to  discriminate  between  the 
different  portions  of  the  same  statute ;  adopting  some  of  the  provisions, 
and  rejecting  others. 

Admitting,  then,  that  there  was  no  particular  fact  known  to  the  court, 
from  which  the  adoption  of  this  statute  might  be  inferred,  is  there  any- 
thing in  it  repugnant  to  our  institutions  ?  On  the  contrary,  is  not  its 
operation  here  as  salutary  as  in  the  mother  country  ?  It  is  at  best  a 
stringent  rule  which  subjects  judicial  officers  to  suit,  not  for  corruption, 
but  an  error  in  judgment  only.  Is  it  not  a  most  reasonable  requisition 
that  the  party  aggrieved  should  give  one  month's  notice  of  his  intention 
to  sue,  to  enable  the  justice  to  make  amends  for  the  alleged  injury, 
and  thus  relieve  himself  from  the  payment  of  costs  ? 

This  question  vitally  affects  some  eight  hundred  magistrates  in  the 
State  ;  and  seeing  no  good  reason  why  they  should  be  deprived  of  the 
protection  of  this  most  wholesome  act,  we  take  pleasure  in  affirming 
the  judgment  of  the  court  below. 
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No.  89. — In  the  matter  of  John  J.  R.  Flournoy,  Esq.,  Attorney- 
General.    On  error  from  Washington. 

So  far  as  the  public  is  interested  in  a  fine  imposed,  the  Executive  remission  bss  the 
effect  to  restore  it  to  the  individual  fined,  although  it  had  been  paid  over  to^ 
attorney  or  solicitor-general,  and  by  him  to  the  county  treasurer,  before  the Kieeii* 
tive  pardon  was  granted. 

A  fine  thus  remitted,  l)cing  in  the  hands  of  the  attorney-general,  or  other  officer  of 
court,  unappropriated  in  the  manner  prescribed  by  law,  will  be  refunded  under  an 
order  of  the  court,  by  rule  against  such  officer.  ^ 

The  questions  involved  in  this  ctee  were  adjudicated  in  the  court  be- 
low, before  Judge  Gamble,  at  September  Term,  1846. 

For  the  facts  of  the  case,  and  the  error  assigned,  see  the  decision  of 
the  Supreme  Court. 

Charles  J.  Jenkins,  for  the  Attorney-General,  relied  upon  the  follow- 
ing points : 

Ist.  It  was  competent  for  the  altomfiy-general  to  receive  the  note  of  Edmund 
Swint  in  payment  of  the  fine ;  and  that  he  did  so  receive  it,  is  evinced  by  the  dis- 
charge of  the  prisoners. 

2d.  The  4th  section  of  the  14th  division  of  the  penal  code  appropriates  moneys 
received  for  fines  inflicted  by  the  superior  coarts,  to  the  nayment  of  costs  due  in 
criminal  cases,  in  which  no  individual  is  made  liable  therefor,  or  the  person  00 
liable  is  unable  to  pa^  such  costs. 

3d.  The  fine  in  this  case  was  evidently  so  appropriated,  the  attomcy-eencral 
havine  received  the  note  of  a  third  person,  and  the  prisoner  thereupon  having 
been  aischai^ed. 

4th.  The  pardoning  power  cannot  be  exercised  to  divest  a  vested  interest 

j5th.  The  Executive  pardon  cannot  be  exercised  after  the  sentence  of  the  law 
has  been  fully  executed. 

And  cited  the  following  authorities :— 2  Bajfs  JR.  565;  1  NoUandMcC.  J2.26; 
4  Washington  C.  C.  A.  64 ;  10  WheaUm's  R.  246. 

C.  0.  McCoivNELL,  for  the  defendant  in  error,  insisted : 

• 

1st.  That  the  decision  of  the  Superior  Court  was  according  to  law. 

2d.  The  judge  of  the  Superior  Court  was  compelled  to  obey  the  order  of  the 
Governor,  who  had  the  right  to  remit  the  fine  imposed  on  the  defendant,  by  ^ 
power  vested  in  him  by  the  Constitution  of  this  State — Art.  2,  sec.  7. 

3d.  The  judge  had  power  to  order  the  credit  to  be  made  upon  the  note  given 
to  the  attorney -general  for  the  payment  of  the  fine  assessed  by  the  court;  for  the 
court  has  control  over  its  own  officers. — Starr  and  RicevB,  Vanderheuden,  9 
Johns,  R.  253 ;  £2?  parte  Prankard,  3  B.  and  A,  267  (S.  C.)  ;  Ex  parte  Fishery 
I  Chitty  R,  694  ;  2  Petersdorf,  613 ;  6  Taun.  105. 

The  attorney-ffeneral  could  not  legally  enter  into  a  contract  with  a  private  io^i* 
vidual  to  pay  a  fine  in  this  manner.— 14iA  Division  Penal  Code,  sec  24.  Con- 
sequently it  would  be  a  matter  over  which  the  judge  had  a  right  to  exereia* 
summary  jurisdiction. 

4th.  If  the  act  of  the  attorney-general  be  a  legal  act,  and  binding, 
♦ake  away  the  power  of  the  Governor  to  remit  any  part  of  a  sentence,  rt 

m  by  the  Constitution. 
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By  the  Court — Nisbet,  Judge. 

Two  men,  by  the  name  of  Croam,  were  tried  before  the  Superior 
Court  of  Washington  County,  and  conyicted  of  a  riot. 

The  court  fined  them  twenty-five  dollars  each,  and  committed  them 
to  the  custody  of  the  sheriff  until  it  was  paid.  The  costs  of  the  prose« 
cution  were  paid  in  cash,  and  a  note,  made  by  a  third  person  to  the 
Attorney-General,  for  fifty  dollars,  was  received  by  him  in  payment  of 
the  fine,  and  the  criminals  were  discharged.  Subsequently,  the  Governor 
rem'itted  the  fine  of  one  of  them,  and  a  rule  was  taken  calling  upon  the 
Attorney-General  to  show  cause  why  he  should  not  credit  the  note  with 
the  twenty-five  dollars  thus  remitted.  He  showed  for  cause,  the  execu- 
tion of  the  note  as  stated,  and  the  discharge  of  the  criminal,  and  that 
the  Executive  order,  being  directed  to  the  sheriff,  and  the  prisoner 
having  been  discharged,  there  was  nothing  upon  which  it  could  operate. 
Upon  hearing  this  rule,  the  presiding  judge  determined  that  the  Gov- 
ernor had  the  power  to  remit  the  fine,  and  that  the  Attorney-General 
credit  the  note  with  the  amount  remitted,  to  wit,  twenty-five  dollars ; 
and  farther,  that  if  the  money  had  been  paid  over  to  the  county,  it 
would  be  compelled  to  return  it  to  the  defendant. 
To  these  decisions  the  Attorney-General  excepts. 
We  do  not  question  the  power  of  the  Executive  to  remit  fines,  for  it 
is  expressly  conferred  in  the  Constitution  of  the  State. — Prin.  908. 
The  question  here  is,  as  to  the  effect  of  the  remission,  under  the  cir- 
oumstanoes  of  this  case. 

It  is  claimed  by  the  counsel  for  the  plaintiff  in  error,  that  the  par- 
doning power  cannot  be  exerted,  after  the  sentence  of  the  law  has  been 
fully  executed.  This  position  seems  to  be  sound  as  to  cases  where  the 
sentence  is  in  the  form  of  a  personal  punishment,  as  confinement  in  the 
penitentiary.  In  that  case,  so  far  as  the  pardon  affects  the  sentence, 
after  it  has  been  fully  endured,  it  would  be  absurd  to  ask,  and  ridiculous 
to  grant  it.  If  granted,  it  might  subserve  the  end  of  some  restitution 
of  character,  but  so  far  as  the  punishment  is  concerned,  it  would  be 
brutumfuhnen.  Such  a  thing  as  a  pardon  after  sentence  of  punishment 
executed,  I  have  not  known.  At  first  view,  the  same  absurdity  attaches 
to  the  idea  of  remitting  a  fine,  or  forfeiture,  after  the  one  has  been  paid, 
and  the  other  taken  effect.     The  cases  are  very  different. 

The  effect  of  a  pardon  is,  to  restore  the  citizen  to  the  condition  in 
which  he  was  before  conviction ;  it'  proceeds  upon  the  idea  of  inno- 
cence. The  power  is  given  to  the  Executive  to  relieve  against  the  pos- 
sible contingency,  under  all  systems  of  laws,  of  a  wrongful  conviction. 
And  as  all  gooa  governments  are  founded  upon  essential  equity,  the 
sovereign  authority  will  not  permit,  so  far  as  it  can  be  prevented  con- 
sistently with  the  maintenance  of  general  laws,  injustice  to  be  done. 

The  remission  of  a  fine  reinstates  the  citizen  in  that  condition  as  to 
the  offence,  and  the  consequences  of  conviction,  which  he  occupied 
before  conviction,  and  it  is  practicable,  in  case  of  fines  and  forfeitures, 
to  do  this  after  the  sentence  is  fully  executed.  That  is,  it  is  practica- 
ble to  return  to  him  a  fine  after  it  has  been  paid.  This  wo  lay  down  as 
the  general  rule ;  we  mean  to  say  that  the  effect  of  the  Executive  or^' 
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remitting  a  fine,  is  to  entitle  the  citizen  to  a  restitution  of  it.  This 
proposition,  however,  we  believe,  is  subject  to  this  limitation,. to  wit : 
the  remission  of  a  fine  or  forfeiture,  cannot  divest  an  interest  in  either, 
which,  by  law,  has  vested  in  an  individual  or  corporation,  or  anj  body 
of  citizens,  constitutionally.  So  far  as  the  public  is  interested  in  a  fine, 
the  Executive  remission  has  the  effect  to  restore  it ;  but  so  far  as  the 
citizens  have  a  vested  right  in  it,  it  is  beyond  the  power  of  the  Gtnenkor^ 
There  is  no  such  limitation  to  the  pardoning  power,  in  our  State'CoiBb^ 
stitution.  In  other  State  constitutions,  as  in  South  Carolina,  this* 
limitation  is  found.  We  think,  however,  that  although  not  found  here,- 
it  exists. 

By  the  Constitution  of  the  United  States,  the  States  are  prohibited  li 

from  passing  any  law,  impairing  the  obligation  of  contracts.     This  in-  w 

hibition  has,  by  repeated  adjudications  of  the  Supreme  Court,  been  held 
to  extend  to  contracts  made  by  operation  of  law,  between  a  State  and  a 
citizen.  If  the  State,  by  an  act  of  the  Legislature,  has  appropviated  a 
fine,  or  any  part  of  it,  to  a  citizen,  she  has  made  with  him  a  contract, 
by  virtue  of  which  a  right  to  the  fine  vests,  and  she  cannot  impair  the 
obligation  of  that  contract.  She  cannot  revoke  the  vested  right,  neiUier 
by  an  act  of  legislation,  nor  by  a  power  delegated,  under  her  constitation, 
to  the  Executive.  So  long  as  tiie  government  exists  under  its  present 
organization,  the  State  Constitutions  must  be  subordinate  to  the  federal 
Constitution.  The  inhibition  extends  to  fundamental  law,  as  well  as  to 
ordinary  legislation. 

It  is  a  curious  fact,  that  the  Constitution  of  the  Union  is  silent  as  to 
the  power  of  Congress  to  impair  contracts.  Notwithstanding,  it  is  not 
to  be  presumed,  for  a  moment,  that  the  courts  would  enforce  a  law  of 
Congress,  which  would  divest  the  right  of  the  citizen  to  his  property, 
except  for  the  public  use,  upon  adequate  Compensation  being  provided. 

So  sacred  are  these  vested  rights  held^— so  deeply  laid  in  uie  primaiy 
elements  of  government — so  essential  to  social  order,  and  so  indispen- 
sable to  freedom — that  they  seeM  to  occupy  a  place  in  the  estimataon 
of  civilized  states,  anterior  to,  and  above,  constitutions  and  laws. 

The  Supreme  Court  of  the  United  States,  in  Wiikinson  vs.  Leiand 
el  a/.,  reporjted  in  2  Peters^  657,  through  Mr.  Story,  upon  this  sabject, 
speak  as  follows : 

^'  That  government  can  scarcely  be  deemed  to  be  free,  where  the 
rights  of  property  are  left  solely  dependent  upon  the  will  of  a  legialatiTe 
body,  without  any  restraint.  The  fundamental  maxims  of  free  govern- 
ment seem  to  reouire,  that  the  rights  of  personal  security  and  private 
property  should  be  held  sacred.  At  least  no  court  of  justice  in  this 
country  would  be  warranted  in  assuming,  that  the  power  to  violate  and 
disregard  them — a  power  so  repugnant  to  the  common  principles  of 
justice  and  civil  liberty — ^lurked  under  any  general  grant  of  legislative 
authority,  or  ought  to  be  implied  from  any  general  expression  of  tii« 
will  of  the  people." 

"  In  Terret  et  at,  vs.  Taylor  et  al. ,  9  Cranchj  43,  it  was  held  by  the  Supreme 
Court,  that  a  title  made  by  the  Legislature  to  any  corporation  or  perao% 
is  irrevocable,  and  that  a  different  doctrine  is  inconsistent  with  the 
and  fundamental  principles  of  a  republican  government.     In  Ute 
^•"^  named  above,  the  court  farther  jsay :  <'  We  know  of  no  case  jii 
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a  legislative  act  to  transfer  the  property  of  A  to  B,  without  his  consent, 
has  ever  been  held  a  constitutional  exercise  of  legislative  power,  in  any 
State  in  the  Union." 

The  principles  decided  in  these  cases,  apply  to  the  case  before  us : 
the  great  principle  settled  is,  that  a  right  vested  cannot  be  revoked.  ' 
This  is  indeed  a  common-law  doctrine.  In  England,  a  limited  mon- 
archy, and  wiUiout  a  written  constitution,  the  crown  cannot  recall  a 
right  vested.  The  king  has  the  power  to  remit  a  forfeiture,  but  that 
power  cannot  revoke  a  moiety  of  the  forfeiture,  which  by  law  is  given 
to  a  subject. — The  King  vs.  Amery^  2  Dumf,  and  East^  569. 

This  question  has  been  considered  in  our  sister  State  of  South  Caro- 
lina more  than  once. — See  1  Nott  and  McCord^  26  ;  2  Bay^  565.  The 
former  of  these  cafles  involved,  with  remarkable  identity  of  facts,  all 
the  points  made  in  this  case.  There  was  a  conviction  for  retailing 
spirituous  liquors  without  license  ;  a  fine,  and  a  rule  against  the  sheriff 
to  show  cause  why  he  had  not  collected  the  money. 

He  showed  for  cause,  that  the  Governor  had  remitted  the  fine.  Cyl^ 
half  the  penalty  by  law  went  to  the  informer,  and  the  other  half  to  the 
commissioners  of  the  district,  for  the  repairs  of  roads  and  bridges. 
The  Court  of  Appeals  ruled,  that  the  effect  of  the  remission,  so  far  as 
concerned  the  commissioners'  moiety,  was  to  arrest  the  collection  of 
the  fine ;  and  so  far  as  concerned  the  moiety  going  to  the  informer, 
his  right  to  that  had  vested  and  could  not  be  divested.  Another  point 
was  settled,  in  the  Carolina  case,  to  wit :  that  the  commissioners  acquire 
no  rights  in  the  fund,  but  are  to  be  considered  as  agents  of  the  State. 
We  shall  see  that  a  similar  question  occurs  in  this  case.  So,  also,  the 
Secretary  of  the  Treasury,  authorized  by  Congress  to  remit,  in  certain 
oases,  the  condemnation  of  goods  seized  and  libeled,  for  violation  of 
the  revenue  laws,  has  been  held  by  the  Supreme  Court  empowered  to 
remit  onlv  one  moiety,  to  wit,  that  which  goes  to  the  government,  the 
other  moiety,  which  is  by  law  given  to  the  collector  and  other  officers 
of  the  custom-house,  he  cannot  remit. — 10  WheaL  246.  See  also,  4 
Washington^  C.  C.  447. 

In  this  case,  the  money  raised  by  the  sentence,  or  rather  its  equiva- 
lent, a  promissory  note,  received  by  the  Attorney-<76neral  in  lieu  of  the 
money,  had  never  passed  from  his  hands ;  he  is  an  officer  of  the  court. 
The  fund  was  therefore  within  reach  of  the  court.  It  could  lay  its 
hand  upon  it  and  return  it  to  the  defendant.  It  had,  in  this  summary 
way,  the  right  to  determine  the  questions  made  by  the  record. 

Now,  let  us  inquire  what  disposition  the  law  makes  of  fines,  and 
see  whether  the  fund  in  question  belonged  to  the  State,  or  whether 
it,  or  any  part  of  it,  belonged  to,  and  had  vested  in,  the  Attorney- 
General.  According  to  the  principles  announced,  that  part  of  it,  if 
any,  which  is  by  law  due  to  the  public,  is  remitted,  and  that  part  which 
by  law,  if  any,  vests  in  a  citizen,  is  not  remitted. 

The  money  rused  by  fines,  is  by  law  applied  first  to  the  payment  of 
the  costs  which  accrue  upon  indictments  which  are  ignored  by  the  grand 
jury ;  upon  criminal  trials  which  result  in  acquittal,  and  which  are  due 
upon  convictions,  when  the  defendant  is  insolvent. — (See  4  sect,  of  the 
14th  division  of  the  penal  code.)  At  the  end  of  each  term,  the  officers 
of  court,  the  Attorney-General  included,  are  required  to  make  out  an^ 

39 


610  SUPREME  COURT  OF  GEORGIA^ 

««.  Tto  State  of  Geoi|fe. 


present  their  aoconnt  for  sucli  costs,  and  an  order  is  passed  that  thejDe 
paid,  oat  of  a  fund  thus  made  np  of  fines  and  forfeitures. 

Wliatever  balance  of  that  fund  may  remain,  after  paying  these  ac- 
counts, is  directed  by  the  law,  to  be  paid  oyer  to  the  county  treasurer, 
'  to  be  applied  to  county  purposes,  that  is,  to  roads,  bridges,  &c. 

It  is  claimed,  that  by  operation  of  these  provisions  of  law,  the  fine 
remitted  in  this  case,  vested  first  in  the  officers  of  «ourt,  and  aeeondlj 
in  the  Inferior  Court  for  county  purposes. 

The  costs  referred  to,  are  chargeable  upon  an  aggregate  fosd,  con-^ 
stituted  of  fines  and  forfeitures  generally.  This  record  does  not  show 
that  any  such  costs  were  in  arrear  to  the  Attorney-General,  or  any  other 
officer  of  court ;  that  there  had  been  any  order  passed  directing  any 
guch  costs  to  be  paid.  There  was  no  appropriation  of  this  specific  sum 
or  note.  It  was  in  the  hands  of  the  collecting  officer,  for  the  payment 
over  of  which  he  was  liable.  No  right  to  Siis,  or  any  specific  sum, 
tiierefore,  vested  in  him.  We  are  cognisant  of  the  case  the  record 
makes,  anlno  other. 

If  it  is,  as  we  believe,  a  fund  which  goes  to  the  Inferior  Court  fw 
'  county  purposes,  then  does  it  belong  to  the  State,  and  the  Infierior 
Court  are  only  the  agents  of  the  State  to  disburse  it,  for  the  common 
benefit.  Just  as  the  commissioners,  in  the  case  in  South  Carolina,  were 
held  to  be  public  agents.  And  inasmuch  as  there  were  no  vested  ri^ts 
in  individuals,  and  as  the  Executive  remission  revokes  a  fine  due,  or  paid 
to,  the  State,  we  do  not  find  any  error  in  the  record,  and  confirm  the 
judgment  of  the  court  below. 


No.  90. — ^JoHV  G.  Jones,  plaintiflfin  error,  vs.  The  State  of  Geoe- 

GiA,  defendant  in  error. 

Where  one  of  three  defendants,  jointly  indicted,  elects  to  be  tried  septaratelv,  Qoder 
the  provision  of  the  penal  code,  the  trial,  as  to  him;  is  to  be  considered  in  the  sum 
manner  as  if  he  had  been  separately  indicted  for  the  offence ;  and  one  of  the  defcod- 
ants,  not  upon  his  trial,  is  a  competent  witness  for  his  accomplice,  to  prove  ha  in- 
nocence. 

Where  dftfendants  jointly  indicted  elect  to  be  tried  separately,  it  is  the  privilege  of  the 
prosecuting  officer,  who  asserts  the  affirmative  as  to  their  gailt,  to  determiiie  who 
of  them  he  will  first  put  on  his  trial. 


The  act  of  1833,  giving  the  State  half  the  number  of  challenges  allowed  the  pnH>iMr, 
in  criminal  cases,  is  constitutional.  The  right  of  trial  by  jury,  as  need  in  tW  Sta^ 
prior  to  the  adoption  of  the  Constitution,  is  in  no  wise  impaired  by  that  mcc. 

This  court  will  not  grant  a  new  trial  in  a  criminal  cause,  unless  some  princi|Sleol' las 
has  been  clearly  violated,  or  where  there  is,  manifestly,  no  evidence  to  suatafai  Hie 
verdict;  the  more  especially,  when  the  presiding  judge,  in  the  exercise  of  hisil^ 

cretion,  has  refused  the  application  in  the  court  below,  when  all  the  cir -^ — 

attending  the  trial  must  have  been  fresh  in  his  recollection. 

This  was  an  indietment,  for  the  lareeny  of  a  slaTe,  found  agaii^ 
Tones,  the  plaintifTin  error|  Allen  Jones,  William  Adama^ 
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son  Chambers,  tried  before  Judge  Merriwether,  in  the  Superior  Court 
of  the  county  of  Wilkinson,  at  October  Term,  1846. 

When  the  cause  was  called  for  trial,  the  counsel  for  the  prisoners  an- 
nounced that  they  were  ready  for  trial,  and  that  they  would  seoer  on  the 
trial.  The  solicitor-general  responded,  that  he  was  ready  in  behalf  of 
the  State .  The  prisoners '^  counsel  then  inquired  which  the  State  designed 
to  try  first  ?  to  which  the  solicitor-general  replied,  that  he  would  first 
put  John  G.  Jones,  the  plainti£f  in  error,  upon  his  trial.  Whereupon 
the  counsel  for  the  prisoners  then  moved  the  court  that  Allen  Jones  be 
first  put  upon  his  trial,  and  stated  as  a  reason  therefor,  that  he  was  a 
material  witness  in  behalf  of  the  defence,  and  they  desired  that  he  should 
be  first  tried,  in  order  that  his  testimony  might  be  used  to  support  the 
defence.     Which  motion  was  oyerruled  by  me  court. 

Whereupon  the  prisoner,  John  G.  Jones,  was  put  upon  his  trial ;  and 
the  jurors  being  called,  a  full  panel  appeared.  Dixon  Rogers,  the  first 
juror  called,  was  sworn  on  his  wnre  dire^  and  the  questions  prescribed 
by  the  act  of  1843,  specifying  the  oath  to  be  administered  to  jurors  in 
criminal  cases,  were  propounded  to  him,  both  of  which  he  answered  in 
the  negatiye.  The  counsel  for  the  prisoner  then  moved  the  court,  that 
the  juror  should  be  asked  whether  he  had  formed  and  expressed  any 
opinion  as  to  the  guilt  or  innocence  of  the  prisoner  at  the  bar ;  which  was 
overruled  by  the  court,  and  the  juror  was  challenged  peremptorily  by 
the  prisoner.  Afterwards,  another  juror  being  called,  and  sworn  on  his 
voire  dire^  and  the  questions  prescribed  by  tne  act  of  1843  being  pro- 
pounded by  the  solicitor-general,  and  the  juror  answering  both  in  the 
negative,  he  was  peremptorily  challenged  by  the  solicitor-general,  for 
the  State,  to  which  peremptory  challenge  the  prisoner's  counsel  ob- 
jected ;  which  was  overruled  by  the  court,  and  the  peremptory  challenge 
allowed.     To  which  the  counsel  for  the  prisoner  excepted. 

A  jury  of  twelve  having  been  empanneled,  and  sworn,  to  try  the 
cause,  testimony  was  adduced  in  behalf  of  the  State,  which  proved  that 
the  slave,  Mariah,  the  subject  of  the  alleged  larceny,  was  the  property 
of  Matthew  Owens,  the  prosecutor,  who  resided  in  Florida,  and  who  had 
purchased  her  in  the  said  coimty  of  Wilkinson,  and  left  hdr  in  charge  of 
one  John  F.  Paul,  to  remain  several  months,  and  until  said  Paul  should 
himself  remove  to  Florida.  William  Hall  proved,  that  the  negro  was 
missing,  but  did  not  know  how  she  went  off;  searched  for  her,  and  found 
her  in  Bulloch  county.  James  Oliver  proved  the  negro  in  the  posses- 
sion of  the  prisoner,  in  Bulloch  countV)  and  that  he  offered  to  sell  her 
to  Garrett  Williams  for  $250  00.  VVhile  in  Bulloch  with  the  negro, 
the  prisoner  stated,  that  he  had  purchased  her  from  said  Paul,  against 
whom  there  was  an  execution,  which  Paul  had  promised  to  pay  out  of 
the  purchase-money  paid  him  by  the  prisoner,  but  which  he  did  not  pay, 
but  ran  away,  and  left  the  execution  unsatisfied ;  and  that  he,  the  prisoner, 
had  carried  the  negro  to  Bulloch,  where  he  did  not  think  she  would  be 
interrupted  by  the  execution.  The  prisoner  also  stated,  that  the  even- 
ins  before  he  left  home  he  was  in  Irwinton,  and  had  a  difficulty  with  an 
inoividual ;  had  thrown  a  brickbat  at  him,  hit  him,  and  supposed  that 
be  had  kiUed  him ;  and  that  he  left,  to  get  out  of  the  scrape,  and  had 
taken  the  negro  with  him,  and  had  staid  three  weeks  at  his  uncle's,  r 
Emanuel  county.     That  his  brother  had  come  down,  and  informed  b' 
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thai  the  man  with  whom  he  had  the  difficulty  was  delirioas,  a«l  fkstl  three 
of  h]8  negroes  had  been  taken  for  the  damages,  and  duu  he  w»  afraid 
to  return  before  the  serape  was  made  up. 

There  was  no  eTidenee  on  the  trial  showing  the  tmth  of  these  stale* 
mente.  On  the  contrary,  one  witness  testified  that  he  £d  not  know 
that  Paol  had  erer  been  sned. 

The  testimony,  on  the  part  of  the  State,  baring  closed,  the  priaoncr 
prored  that  he  purchased  said  negro  from  the  said  Paol ;  and  the  biD 
of  sale  from  Panl  to  prisoner  was  in^t>dnced,  and  read  to  the  jarj  in 
eridenoe.  Some  part,  or  aU,  of  the  pnrchase-money  was  proTentohare 
been  paid  Panl  by  the  prisoner. 

The  evidence  on  both  sides  having  closed,  the  court  below  ehaiged 
the  jnnr,  that  ^'  if  the  prisoner  had  notice  of  die  title  of  Owens  at  the 
time  of  hii  purchase  from  Paul,  the  jury  might  infer  his  guilt ;  but  if  he 
had  no  notice,  he  was  innocent."  The  jury  rendered  a  verdict,  against 
the  prisoner,  of  ^^Guflty." 

Whereupon  the  counsel  for  the  prisoner  moved  the  court  for  a  new 
trial,  upon  tiie  following  grounds : 

1st.  That  the  jury  found  contrary  to  law. 

2d.  That  the  jury  found  contrary  to  the  evidence. 

3d.  That  the  jury  found  contrary  to  the  aforesaid  chaige  of  the 
court. 

4th.  That  the  court  erred  in  not  acceding  to  the  motion  of  prisoner^ 
counsel  to  direct  Allen  Jones,  a  party  in  the  same  indictment,  there 
havinff  been  a  severance  on  the  trial,  to  be  tried  first,  and  before  the 
defendant,  John  6.  Jones ;  it  being  stated  by  counsel  in  their  places  thai 
said  Allen  Jones  was  a  material  witness  for  the  defendant,  John  G.  Jones, 
and  tiiat  the  notice  so  made  was  bonafde^  and  for  tiie  purposes  stated. 

The  motion  for  a  new  trial  was  refused  by  the  court  below;  and  the 
counsel  for  tiie  prisoner  excepted. 

IvERBON  L.  Harris  and  Kenan  and  Rockwell,  for  the  plaintiff  in 
error. 

John  M.  Ashurst,  Solicitor-General,  for  tiie  State. 

Argumeut  of  Mr.  Harris,  for  the  prisoner. 

The  motion  in  this  case  below,  and  denied  by  the  presiding  judge,  was  made 
before  any  step  had  been  taken  in  the  trial.  No  jury,  or  any  part  of  it  selected: 
no  opening  by  the  solicitor-generai.  The  annunciation  of  the  solicitor-general,  ia 
reply  to  a  question  put  by  the  counsel  of  defendant  below,  that  he  would  try  John 
G.  Jones  first,  don't  detract  from  the  force  of  the  legal  rights  of  defendant,  as  well 
recognized  by  numerous  cases,  the  tithe  of  an  atom. 

Those  rights  are  to  have  his  co-accomplice  rendered  a  competent  witness,  before 
he  is  himself  put  upon  trial,  if  he  should  desire  to  have  his  testimony. 

In  this  case,  that  testimony  was  desired ;  and  with  a  view  to  its  obtainmeat  and 
in  conformity  with  the  uniform  practice  in  the  English  courts,  the  motion  was 
made.— See  RowlaneTs  Case,  21  English  Com,  Late,  471 ;  edition  of  I83«  of 
Ro9coe  Cr,  Ev.  p.  118. 

That  the  motion  should  hare  been  allowed,  is  evident  from  the  many  adfa&a* 
tions  that  an  accomplice  included  in  an  indictment  cannot  be  a  competent  wilmm 
for  another  joined  with  him  in  the  same  indictment,  thoueh  they  hare  seraMd^a 
the  statute  allows.  ' 
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The  case  decided  by  C.  J.  Kent,  in  10  John.  p.  94,  in  the  case  of  The  People 
vs.  BiU;  L(rf<me*s  case,  6  Esp,  155 ;  U.  S.  vs.  Henry,  Wash  C.  C.  Repts,  428; 
Rex  vs.  Fletcher,  Strange,  633. 

It  will  be  ur^ed  by  the  solicitor- general,  a^c  informs  me.  that  it  is  the  right  of 
a  person  on  trial,  to  call  his  co-accomplice^md  who  is  included  in  the  same  in- 
dictment— as  a  witness;  and  in  support  of  his  competency,  he  relies  on  the  state- 
ment of  a  principle  of  evidence  by  Mr.  Starkie,  p.  11  of  2d  vol.  of  2d  edition,  in 
the  following  words:  "  An  accomplice  is  a  competent  witness,  although  indicted 
with  another,  if  he  be  not  put  on  his  trial." 

The  authorities  cited  in  support  of  it  are  Bilmare^scase,  in  1  Holers  Pleas  of  the 
Croum,  305 ;  repeated  in  Roscoe  Cr,  Ev.  117, 118 ;  and  in  2  Russ.  Crim,  L.,597. 
^  The  principle  stated  goes  beyond  the  case. 

"'  I  am  not  here  to  defend  the  grounds  unon  which  the  rule  of  incompetency  has 
long  been  placed — Sto  super  vias  anti^uas. 

Allen  Jones  was  an  incompetent  witness  for  John  6.  Jones,  until  he  had  him- 
self been  first  tried,  because  he  was  a  party  to  the  record.  It  is,  in  a  tribunal 
bound  to  pronounce  the  law  as  it  is,  sufficient  to  say  sic  ita  lex  scripsit. 

It  is  worthy  of  remark,  that  in  the  court  below,  the  solicitor-general  denied  the 
very  principle  he  is  now  affirming,  in  resisting  the  motion  there  made ;  and  what 
is  equally  worthy  of  note  is,  that  the  judge  did  not  place  his  denial  of  the  motion 
upon  this  principle,  but  on  the  isolated  position  that  the  State  had  made  its  elec- 
tion previous  to  the  motion. 

The  judge  below  erred  in  not  granting  a  new  trial  to  plaintiff  in  error,  upon 
the  two  grounds,  that  they  found  contrary  to  law  and  against  and  without  evidence. 
John  6.  Jones  held  under  a  bill  of  sale  from  Paul,  to  whom  he  paid,  as  the 
proof  shows,  a  fair  and  valuable  consideration  for  the  negro  girl.  The  negro  had 
been  in  Paul's  possession  from  May  until  in  August.  Jones  had  a  right  to  presume 
ownership  in  Paul  of  the  negro,  as  possession  of  personal  property  \b  prima  facie 
evidence  of  title. 

There  is  an  entire  absence  of  all  proof  in  the  case  of  any  knowledge  in  Jones 
of  any  claim  of  property  by  Owens  in  the  slave.  There  are  no  facts  in  the  case 
to  authorize  the  inference  of  knowledge  by  the  jury. 

Knowledge  is  an  essential  ingredient  to  the  crime  of  larceny  in  Jones.  No 
force — no  surprise,  or  trick,  or  device,  or  fraudulent  expedient  used  in  obtaining 
the  possession  of  the  negro. 

The  negro  was  legally  in  the  possession  of  Paul,  and  was  sold  and  delivered 
by  him  to  Jones.  How,  then,  could  it  be  a  larceny  in  Jones  as  to  Owens ;  and 
there  was  none  as  to  Paul. 

A  trespass  is  involved  in  every  larceny.  Unless  there  be  a  trespass  in  taking 
the  slave  by  Jones,  there  cannot  be  a  larceny  in  carrying  her  away  to  Bullock 
county,  and  there  offering  her  for  sale. — See  2  East  Pleas  of  Crown,  556  ;  2  Rus- 
set Cr,  Law,  95  ;  Roscoe  Cred.  Ev.  p.  469. 

If  the  original  taking  is  not  animo  furandi,  a  subsequent  conversion  to  the  par* 
ties*  own  use  will  not  constitute  larceny. — Leigh*8  case,  2  East  P.  C.  694 ; 
1  LeacK  411 ;  People  vs.  Schuyler,  5  Cowen,  572 ;  Roscoe  Cr.  Ev.  p.  477. 

If  a  bailee  of  property,  as  a  carrier  to  whom  goods  are  deliveredlo  be  conveyed, 
steals  them  on  the  journey,  it  is  not  larceny. — 1  Hale  Pleas  Cr.  504 ;  Levy^s  case, 
4  C.andP.2A\. 

U  Paul  had  stolen  (which  he  did  not)  the  slave  Mariah  from  Owens,  the  reputed 
owner,  and  then  delivered  her  (as  he  did)  to  John  G.  Jones — who  was  no  party, 
under  the  proof,  to  the  hypothetical  case  put — and  Jones  had  then  carried  off  the 
slave  animo  furandi,  yet  Jones  would  be  no  felon  to  Owens. — 1  Hale  Pleas 
Crown,  507. 

It  is  a  principle  of  unquestioned  authority,  that  if  there  be  a  fair  claim  of  pro- 
perty, or  right  in  the  prisoner,  or  if  it  be  brought  into  doubt  at  all,  the  court 
should  direct  an  acauittal. — 2  East  P.  C.  P.  ^59. 

All  of  these  legal  principles  were  violated  by  the  finding  of  the  jury,  as  the 
transcript  of  the  evidence  exhibits  no  proof  whatever  authorizing  it.    And  the 
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judge  committed  error  in  law,  by  allowing  a  verdict  to  stand  foand  cootnry  to 
law,  as  it  was  without  evidence  and  against  evidence. 

The  verdict,  as  its  name  implies,  ought  to  be  the  very  enunciation  of  tmlh. 
When  bottomed  upon  a  superficiaj^nd  partial  examination  of  the  testimony,  and 
announcing  a  result  directly  repugnant  to  the  evidence  as  a  whole,  it  is  then  a  ver* 
diet  contrary  to  evidence  and  calls  for  the  interposition  of  the  court  To  permit  it 
to  stand  would  bring  courts  into  contempt  and  render  the  trial  by  juiy  a  great 
public  evil. 

It  matters  not  as  to  the  discretion  of  the  judge  below  in  granting  new  triria. 
His  is  not  a  capricious  discretion — it  must  be  reasonable — it  must  be  legal,  and 
exercised  conformably  to.  legal  principles.  The  abuse  of  that  discretion  is  a  fruit- 
ful source  of  error.  If  the  jury,  on  the  evidence,  ought  not  to  have  convicted,  * 
the  judge  below  should  have  allowed  a  new  trial.  If  there  be  error  in  eitber,  this 
court  should  correct  it,  because  the  judge  below  has  made  the  finding  his — has 
adopted  it — and  that  adoption  furnishes  both  the  opinion  and  decision,  which  are 
properly  correctable  here,  and  here  only. 

To  refuse  to  correct  erroneous  denials  of  new  trials  by  the  judge  below,  will 
be  to  emasculate  the  powers  of  .this  court,  and  I  may  add,  its  virtues,  of  so  much 
strength,  as  to  render  it  the  mere  umbra  nominis. 

Argument  of  Mr.  Ashurst,  Solicitor-General,  for  the  State. 

1st  It  was  not  necessary  for  the  purpose  of  defendant,  using  Allen  Jones  (who 
is  charged  as  an  accomplice  in  the  indictment)  as  a  witness  in  his  behalf,  that  he 
should  have  first  been  tried.  An  accomplice  is  a  competent  witness,  and  may  be 
examined,  if  he  be  willing,  although  he  is  indicted  along  with  others. — 2  SteaHe, 
£v.  p.  12. 

So  an  accomplice  is  a  competent  witness  for  his  associates,  unless  disqualified  by 
judgment,  when  indicted  severally. — ib. 

2d.  When  several  persons  are  indicted  jointly,  And  sever  u]^n  their  trial,  the 
State  may  elect  which  to  try  first. — 2  Bailey  R.  p.  66. 

3d.  If  the  jury  fouud  according  to  evidence  in  this  case,  they  found  according  to 
law.  A  new  trial  will  not  be  granted,  unless  the  verdict  is  mant/est/y  against  evi- 
dence ;  nor  when  the  evidence  is  doubtful  and  inconclusive  merely. — 2  Baile^a 
R.p.  29. 

4th.  What  is  simple  larceny  under  our  statute  I— Prince^  628,  630. 

Was  there  not  evidence  by  which  the  jury  might  infer  a  wrongful  Bjid  fraudu- 
lent taking  of  the  property  ? 

5th.  Has  the  State  a  right  to  peremptory  challenge  ? — Prince,  66,  and  decision 
of  the  Supreme  Court  in  case  of  State  vs.  Reynolds. 

6th.  The  statute  which  gives  the  State  a  right  to  peremptory  challenge  in  cases 
of  felony,  is  not  ina>nsisient  wOli  or  adverse  to  a  fair  construction  of  the  5th  section, 
4th  article  of  the  constitution  of  Georgia.— Pnnce,  660, 912.  * 

The  constitution  had  reference  to  the  preservation  of  the  right  of  trial  by  jury,  and 
does  not  take  from  the  Legislature  the  power  of  regulating  the  manner  of  selecting 
jurors. 

Argument  of  Mr.  Rockwell,  for  the  prisoner. 

1.  Previous  to  statute  33  Edw.  I.  c.  5,  the  crown  might  challenge  without  show- 
ing cause.  Since  that  statute,  however,  the  right  of  the  crown  to  a  challenge  with- 
out showine  cause,  has  not  existed  in  England.  There  has  been  controversy  aa  to 
the  time  of  snowing  cause,  which  is  the  sort  of  peremptory  challenge  mentioned  fa 
the  books,  that  is,  the  right  to  cause  the  juror  to  stajid  aside  until  the  panel  he 
hausted.    This  statute  is  of  force  in  Georgia. — Schley  Dig.  41 5. 

The  constitution,  in  providing  that  the  trial  by  jury  as  heretofore  used 
remain  inviolate,  was  intended  for  the  protection  of  the  citizen.    The  tenn 
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fore  used  must  involve  the  mode  of  selecting  the  jury.  If  the  Legislature  can 
change  the  mode  of  selecting,  they  can  as  effectually  deprive  the  citizen  of  the  priv- 
ilege of  a  trial  by  an  impartial  jury,  by  increasing  the  right  of  challenge  on  the 
nart  of  the  State,and  by  taking  away  the  right.of  challenge  from  the  citizen.  The 
L^islature  might  say,  any  twelve  men  shall  constitute  the  jury  selected  by  the  she- 
riff, chosen  by  the  judge,  or  in  any  other  manner  they  might  choose  to  point  out 
Certainly,  it  would  not  be  pretended  any  of  the  cases  supposed  would  be  consist- 
ent with  the  trial  by  jury, as  used  at  the  adoption  of  the  constitution.  The  peremp- 
tory challenge,  the  right  of  refusing  a  juror,  without  assigning  any  reason  therefor, 
is  not  considered  as  allowed  by  law  to  the  State  at  the  time  of  the  adoption  of  the 
constitution.  The  section  of  the  penal  code  extending  to  the  State  the  benefit  of 
ten  peremptory  challenges  in  case  of  felony,  it  is  suggested,  is  therefore  unconsti- 
tutional. • 

2d.  An  accomplice  is  not  a  competent  witness  for  another,  when  both  are  joined 
in  the  same  indictment.  This  rule  rests  upon  the  ground  that  he  is  a  party  to 
the  record.  If  separately  indicted,  he  is  competent.  The  accomplice  becomes 
competent,  however,  to  testify  in  favor  of  another,  although  joined  in  the  same  in- 
dictment, whenever  the  case  as  to  him  is  at  an  end.  Hence,  where  several  are 
tried  jointly,  if  there  be  no  evidence  against  one,  the  court  may  be  moved  to  order 
an  acquittal  as  to  him,  in  order  that  he  may  testify  in  favor  of  his  co-defendant. 
But  if  there  be  any  evidence,  even  the  slightest,  although  this  rests  in  the  discre- 
tion of  the  court,  such  motion  will  not  be  granted,  because  it  is  the  province  of  the 
jury  to  pass  upon  the  sufficiency  of  that  evidence  to  convict. 

If  it  IS  sought  to  use  the  accomplice  as  a  witness  for  his  co-defendant,  and  there 
be  evidence  against  him,  the  rule  is,  to  apply  to  the  court  to  have  him  first  tried, 
and  acquitted  or  convicted,  in  accordance  with  the  principle  that  the  case  as  to  him 
must  be  at  an  end  before  his  competency  can  be  restored.  This  record  discloses 
the  fact  that  the  negro,  the  subject  of  the  alleged  larceny,  was  once  at  the  house  of 
the  co-defendant,  whose  testimony  was  sought  to  be  used.  Hence,  if  all  the  de- 
fendants had  been  jointly  tried,  he  would  not  have  been  entitled  to  an  acquittal,  as 
of  course,  in  order  to  testify  in  favor  of  his  co-defendants ;  and  hence  the  pro- 
priety of  the  course  of  the  counsel  in  moving  to  submit  his  case  first  to  the  jury 
in  order  to  restore  his  competency.    It  was  the  only  mode. 

3d.  The  verdict  renderea  by  the  jury  was  contrary  to  law.  The  record  shows 
that  the  defendant  had  a  title  to  the  negro  by  purchase,  perfected  by  delivery  of 
possession,  from  a  prima  facie  owner,  which  title  was  unimpeacbed ;  and  of 
course  negatived  the  allegation  that  the  negro  was  the  property  of  the  prosecutor. 

The  finding  of  the  jury  has  declared  that  title  fraudulent  and  void,  without  the 
proof  of  a  single  badge  of  fraud  recognized  by  the  law.  Presumptions  are  not 
grounded  on  a  lighter  basis  in  a  criminal  trial  than  would  be  allowed  on  the  com- 
mon law  side  of  the  court  in  a  mere  controversy  about  property. 

4th.  The  verdict  was  contrary  to  evidence.  The  record  shows  that  the  pros- 
ecutor ordered  the  negro  to  be  delivered  to  Pajal,  whether  as  agent  or  bona  fide 
owner  does  not  appear.  If  as  agent,  the  proof  was  in  the  possession  of  the 
State*s  witness,  but  was  not  produced.  The  rule  of  law  is,  that  the  presumptions  are 
against  a  party  withholding  evidence,  and  the  defendant  is  entitled  to  the  presump- 
tion in  his  favor,  that  the  negro  was  delivered  to  Paul,  not  as  agent,  but  as  the 
owner  particularly, when  the  circumstance  of  his  retaining  possession  unchallenged, 
from  May  to  August,  is  also  taken  into  account;  when  it  is  remembered  that 
Owens  decided  to  leave  the  negro  with  the  witness  originally. 

5th.  The  verdict  was  contrary  to  the  charge  of  the  court. 

The  couit  charged  the  jury:  "  If  the  prisoner  had  notice  of  the  tit^eof  Owens, 
at  the  time  of  his  purchase  from  Paul,  the  jury  might  infer  his  guilt,  but  if  he  had 
no  notice,  he  was  innocent." 

This  charge  was  based  upon  the  facts  proven.  The  record  shows  no  evidence 
which  fixes  upon  the  defendant  a  knowledge  of  any  title  whatever  in  the  prosecu- 
tor. The  loose  phrase  public  notarietu  in  relation  to  the  sale,  in  the  cross  exam- 
ination  of  the  witness,  was  explained  to  mean  the  presence  of  several  oi  tne 
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neighbors.  The  defendant  was  not  there.  The  return  of  the  negro  to  Irwinton, 
and  the  absence  of  any  claim  interposed  by  the  defendant,  is  not  such  a  failure  to 
assert  his  title  as  will  bring  him  within  the  rale,  that  a  party  silent,  when  he 
should  assert  his  right,  is  bound  by  his  silence.  He  was  not  present,  nor  is  it 
proved  that  he  knew  of  it.  There  was  no  evidence  to  authorize  the  inference  by 
the  jury,  that  the  defendant  was  aware  of  any  claim  of  title  to  the  negro  on  the 
part  of  the  prosecutor.  Of  coarse  there  could  not  be  a  fraudulent  and  wrongful 
taking  and  carrying  away  the  negro  from  the  possession  of  the  proGecaUK.  In- 
deed, there  is  no  evidence  that  after  the  delivery  to  Paul,  in  May,  the  negro  evm 
was  in  possession  of  the  prosecutor. 

^    JBy  the  Court — Warner,  Judge. 

In  this  case,  the  counsel  for  the  prisoner  insisted  on  the  right  to  ask 
a  juror,  on  his  voire  dirtiy  after  answering  the  questions  propounded  by 
the  act  of  1843,  if  he  had  formed  and  expressed  any  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner  at  the  bar,  which  was  denied  by  the 
court.  In  the  case  of  Rolnnson  vs.  The  State  of  G^eor^a,  decided  during 
the  present  term,  we  held,  the  prisoner  had  not  the  right  to  ask  that 
question  of  the  juror  on  his  noire  dire  ;  hut  if  he  wished  to  show  the  in- 
competency of  the  juror  on  that  ground,  he  must  do  so  before  triers,  to 
be  appointed  by  the  court,  in  the  manner  pointed  out  by  law,  as  required 
by  the  act  of  1843; — and  now  afi&rm  that  decision. 

The  counsel  for  the  prisoner  also  excepted  to  the  decision  of  the 
court  below,-  allowing  the  solicitor-general  peremptorily  to  challenge  a 
juror,  according  to  the  provision  of  the  15th  section  of  the  14th  division 
of  the  Penal  Code,  which  declares,  ^'  The  State  shall  be  allowed  oue- 
balf  the  number  of  peremptory  challenges  allowed  the  prisoner." — ^Pm. 
Dt^.  660.  The  right  given  to  the  State,  peremptorily  to  challenge  a 
juror,  by  the  Penal  Code  of  1833,  it  is  contended  is  a  violation  of  that 
clause  of  the  State  Constitution  which  declares,  "  Trial  by  jury,  as  here- 
tofore used  in  this  State,  shall  remain  inviolate."  The  trial  by  jury  con- 
templated by  the  Constitution  is,  evidently,  a  trial  by  a  common-law 
jury,  of  "  twehefree  and  lawful  meuj  of  the  body  of  the  county,'*^  But  it 
is  said  the  manner  of  selecting  the  twelve  free  and  lawful  men  has  been 
altered  by  the  Penal  Code  of  1833,  and,  therefore,  the  right  of  trial  by 
jury,  as  used  in  this  State  at  the  time  of  the  adoption  of  the  Constitu- 
tion, in  1799,  has  been  violated.  Although  we  are  not  of  the  opinion  it 
was  the  intention  of  the  framers  of  the  Constitution  to  impose  a  restric- 
tion on  the  Legislature  as  to  the  manner  in  which  a  jury  of  twelve  free 
and  lawful  men,  of  the  body  of  the  county,  should  be  selected  for  the 
trial  of  ofifences,  yet  it  docs  not  appear  to  us  that  any  of  the  rights  of  the 
accused  have  been  taken  away  or  impaired,  in  a  practical  point  of  view, 
by  the  provision  of  the  Penal  Code  of  1833,  allowing  the  State  half  the 
number  of  peremptory  challenges  allowed  the  prisoner. 

Before  the  enactment  of  the  statute  of  33  Edward  1,  the  king,  with- 
out assigning  any  reason,  might  have  challenged,  peremptorily,  as  many 
of  the  panel  as  he  thought  proper ;  but  since  that  statute  the  king  wms 
required  to  show  cause  of  challenge.  Such  cause  of  chaUenge,  however, 
was  not  required  to  be  shown  by  the  king  until  the  whole  panel  was  fpMt  jl 
through ;  and  the  defendant  was  first  put  to  show  all  his  causes  of  dia^9# 

nge  before  the  king  need^show  any. — 5  Bacon^s  Ab.  364-6,     Sud}^      '^ 
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the  practice  in  this  State,  it  is  believed,  at  the  time  of  the  adoption  of 
the  Constitution,  and  up  to  the  time  of  the  enactment  of  the  Penal  Code 
by  the  Legislature,  in  1833.  That  act  is  entitled,  "An  Act  to  reform^ 
amend  and  cansolidate  the  Penal  Laws  of  the  State  of  Georgia.^'  Prior 
to  the  enactment  of  the  Penal  Code,  the  prosecuting  officer  for  the  State, 
when  a  juror  was  called,  instead  of  putting  him  upon  the  prisoner,  or 
showing  any  cause  of  challenge  whatever,  peremptorily  set  him  aside 
whenever  he  thought  proper  to  do  so,  until  the.  panel  was  gone  through, 
or  the  prisoner,  by  being  compelled  to  exhaust  his  peremptory  chal- 
lenges, had  selected  his  jury.  In  this  way  the  State,  for  all  practical  pur- 
poses, had,  in  very  many  cases,  a  greater  advantage  in  getting  rid  of  ob- 
noxious jurors  than  it  has  now  under  the  Penal  Code ;  and  in  forcing  upon 
the  defendant  jurors  obnoxious  to  him,  by  compelling  him  to  exhaust  his 
peremptory  challenges.  The  right  of  the  State  to  pass  jurors  without 
showing  any  cause  of  challenge,  we  held,  in  the  case  of  Sealy  vs.  The 
State  cf  Georgia^  and  in  the  case  of  Reynolds^  was  taken  away  by  the 
Penal  Code  of  1833,  and  half  the  number  of  peremptory  challenges  al- 
lowed the  prisoner  substituted  in  lieu  of  it ;  which,  in  our  judgment,  is 
equally  as  favorable  to  the  prisoner  as  the  old  law,  and  is  not  an  infringe- 
ment of  the  Constitution. 

The  counsel  for  the  prisoner  also  moved  the  court  below  for  a  new 
trial,  because  the  jury  found  contrary  to  law ;  because  the  jury  found 
contrary  to  evidence  ;  and  because  the  jury  found  contrary  to  the  charge 
of  the  court.  A  new  trial  was  also  moved  for,  on  the  ground  the  court 
overruled  the  motion  of  defendant's  counsel  to  put  Allen  Jones,  who  was 
joiatly  indicted  with  the  prisoner,  but  who  elected  to  be  tried  separately, 
on  his  trial  first,  for  the  reason,  as  was  stated,  that  Allen  Jones  was  a 
material  witness  for  the  prisoner. 

By  the  50th  section  of  the  14th  division  of  the  Penal  Code,  it  is 
declared  :  "  When  two  or  more  defendants  shall  be  jointly  indicted  for 
any  offence,  any  one  defendant  may  be  tried  separately y  except  such  of- 
fences as  require  the  action  and  concurrence  of  two  or  more  to  constitute 
the  crime ;  and,  in  such  cases,  the  defendants  shall  be  tried  jointly.'^ — 
Prin.  Dig,  665.  The  defendants  elected  to  be  tried  separately  for  the 
offence  with  which  they  were  charged ;  and  the  indictment  and  trial  is 
to  be  considered  several  as  to  each,  as  much  so  as  if  they  had  been  sepa^ 
rately  indicted.  Where  prisoners  indicted  together  sever  in  their  defence, 
we  are  of  the  opinion  it  is  the  right  of  the  prosecuting  officer,  who  as- 
serts the  affirmative  as  to  their  guilt,  to  elect  who  of  them  he  will  first 
put  upon  his  trial. —  The  State  vs.  Crank,  2  Bail.  Rep.  66. 

Besides,  we  are  of  the  opinion,  Allen  Jones  was  a  competent  witness 
for  the  prisoner,  they  having  severed  in  their  trial.  For  the  purposes 
of  the  trial,  they  are  to  be  considered  as  if  they  had  been  separately  in- 
dicted for  the  same  offence.  An  accomplice  who  is  separately  indicted 
for  the  same  offence,  may  be  called  as  a  witness,  to  prove  the  innocence 
of  the  prisoner. — 1  Chit.  Crim.  Law^  605;  Roscoe^s  Crim.Ev.  118;  2 
Russell  on  Crimes,  697;  2  //a/«,  281 ;  1  Hale,  305  ;  The  United  States 
vs.  Henry y  4  Wash.  Rep.  429. 

We  the  more  readily  adopt  this  rule,  because  it  will  have  the  effect 
to  abolish  a  very  pernicious  practice  which  prevails  in  our  courts,  of  in- 
cluding all  persons  who  were  present  at  the  commission  of  an  offence 
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in  many  cases  whether  guilty  or  not,  in  the  indictment,  for  the  pupose 
of  excluding  their  testimony.  Besides,  it  will  open  the  door  for  the  in- 
Testigation  of  truth,  leaying  the  jury  to  judge  of  the  credit  to  which  they 
may  think  the  witness  is  entitled. 

We  are  also  of  the  opinion  there  was  evidence  from  which  the  ]\irj 
might  have  inferred  the  prisoner's  guilt. 

It  was  proved  the  negro  was  missing,  and  the  witness  who  searched  for 
her  found  her  in  Bulloch  county.  It  waa  also  proved  by  another  irit> 
ness,  the  negro  was  in  the  possession  of  prisoner,  in  Bulloch  county,  and 
that  he  offered  to  sell  her  for  $250  00.  In  most  cases  of  larceny  of  tMs 
particular  species  of  property,  the  offence  can  only  be  established  by  cir- 
cumstantial evidence. 

With  regard  to  the  prisoner  purchasing  the  negro  from  Paul,  whidi 
was  insisted  on,  by  way  of  defence,  the  jury  may  not  have  belieyed  tic 
witnesses.  They  may  have  been  of  the  opinion  it  was  all  a  concocted 
arrangement  between  Paul  and  the  prisoner,  to  deprive  the  prosecutor 
of  his  property,  wrongfully  vad  fraudulently j  with  intent  to  steal  the  $ame. 
It  was  the  peculiar  province  of  the  jury  to  judge  of  the  evidence ;  and 
they  have  found  the  prisoner  guilty ;  and  we  are  not  prepared  to  say 
there  was  no  evidetice  in  support  of  their  verdict.  Besides,  the  presid- 
ing judge  before  whom  the  cause  was  tried,  and  who  is  presumed  to  have 
been  familiar  with  all  the  facts  and  circumstances  which  transpired  at 
the  time  of  the  trial,  has,  in  the  exercise  of  his  discretion,  refosed  the 
motion  for  a  new  trial  in  the  court  below ;  and  it  must  be  a  very  clear 
case  of  error  in  law^  or  a  very  naked,  bald  case  as  to  the  factSy  which  will 
authorize  this  court  to  control  that  discretion  in  a  criminal  cause,  where 
the  jury  are  made  both  the  judges  of  the  law  and  the  facts. 

We  are,  therefore,  of  the  opinion  there  is  no  error  in  the  record,  and 
that  the  judgment  of  the  court  below  be  affirmed. 


No  91. — KiNCHEN  P.  Boon,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

The  act  of  1843,  prescribing  the  questions  to  be  propounded  to  the  juror  upon  bis 
voire  dire,  is  constitutional  and  valid. 

The  State  is  entitled  to  the  ten  peremptory  challenges  allowed  by  the  penal  code  of 
1833. 

After  a  juror  has  answered  in  the  negative  the  questions  propounded  by  tbe  ict 
1843,  it  is  competent  for  the  prisoner  to  put  hira  upon  trior$,  for  the  V^^^'f,^ 
showing  that  he  is  not  indifferent;  and  the  formation  and  expression  of  a  tff«MWB 
opinion,  as  to  the  guilt  or  innocence  of  the  prisoner,  is  a  disqualification,  °°*'"°1 
standing  it  be  founded  on  rumor  or  hearsay  ;  and  it  is  not  necessary  to  P'°??  JJ 
sonal  prejudice  or  ill-will  to  the  accused.  It  will  be  inferred  from  a  delioertw 
opinion  of  guilt,  once  declared. 

^  tbe  points  decidedy  see  tbe  opinion  delivered  by  the  Supreme 
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F.  H.  Cone  and  Y.  P.  King,  for  the  prisoner. 

Jno.  M.  AsHURsr,  Sol.  Gen.  for  the  Slate. 

By  the  Court — Lumpkin,  Judge. 

This  case  comes  up  by  writ  of  error,  to  a  judgment  of  the  Superior 
Court  of  Greene  county,  whereby  the  plaintiff  in  error  was  sentenced  to 
be  hangeci  for  murder:  In  it,  it  is  alleged  that  errors  have  been  com- 
mitted by  the  Circuit  Court,  in  affirming  the  constitutionality  of  the  act 
of  1843,  which  prescribes  the  form  of  (be  oaths  to  be  administered  in  a 
criminal  case  to  a  juror,  upon  his  voire  iftre,  in  allowing  the  State  ten 
peremptory  challenges,  under  the  penal  code  of  1833 ;  and  in  refusing 
permission  to  the  prisoner  to  go  before  triors,  for  the  purpose  of  proving 
by  witnesses  that  one  of  the  jurors  was  incompetent,  by  reason  of  his 
having  formed  and  expressed  an  opinion,  from  hearsay  or  report,  in  regard 
to  the  ^uilt  or  innocence  of  the  prisoner,  notwithstanding  he  had  an- 
swered in  the  negative  both  of  the  questions  propounded  by  the  act  of 
1843. 

As  to  the  constitutionality  of  the  act  of  1843,  we  are  clear  that  Judge 
Merri wether,  before  whom  this  case  was  tried,  was  right ;  and  we  have 
no  difficulty  in  affirming  his  judgment  on  that  point.  It  is  entirely  com- 
petent for  the  Legislature  to  prescribe  what  questions  shall  be  asked  the 
juror  upon  his  voire  dire^  for  the  purpose  of  ascertaining  whether  or  not 
he  be  indifferent.  Nothing  more  is  attempted  by  this  statute.  Indeed, 
this  ground  having  been  virtually  decided,  during  the  present  term,  in  the 
case  of  Luke  Robinson  vs.  The  State  of  Georgia,  it  has  been  abandoned  in 
the  argument. 

We  concur,  too,  with  the  court  below,  on  the  second  objection,  and 
hold  that  the  penal  code  of  1833,  allowing  ten  peremptory  challenges  to 
the  State,  is  no  infraction  of  the  5th  section  of  the  4th  article  of  the  con- 
stitution of  Georgia,  which  declares  that  "  trial  by  jury,  as  heretofore 
used  in  this  Stat^,  shall  remain  inviolate."    John  G.  Jones  vs.  The  Stfite 
of  Georgia^  argued  and  determined  at  this  session,  has  settled  that  point. 
It  is  conceded,  that  *'  trial  by  jury,  as  heretofore  used,"  means  something 
more  than  a  trial  merely,  by  twelve  men,  regardless  of  the  mode  by 
which  they  may  be  selected.     It  protects  the  accused  against  the  passage, 
by  the  Legislature,  of  any  law  which  would  materially  trench  upon  his 
rights,  or  endanger  his  safety,  by  depriving  him  of  any  of  those  privi- 
leges guarantied  by  the  common  law.     In  1798,  when  the  present  con- 
stitution was  adopted,  containing  this  provision,  no  man's  life  or  liberty 
could  be  touched,  for  any  ofience  whatever,  unless  found  guilty  on  two 
trials,  and  by  the  verdicts  of  twice  twelve  men,  or  two  juries,  against 
him  ;  that  is,  one  to  find  the  bill  or  charge  to  be  true  ;  and  the  other  on 
the  merits,  to  decide  on  full  and  legal  proof  adduced  on  both  sides.     And 
while  we  admit  it  is  in  the  power  of  assembly  to  pass  any  act  regulating 
merely  the  mode  of  trial  by  jury — provided  that,  in  doing  so,  they  do  not 
destroy,  or  materially  impair,  the  right — we  should  feel  constrained  to 
disregard  any  act  which  would  deprive  the  citizen  of  the  benefit  of  the 
security  to  which  we  have  just  alluded  ;  and  this  case  is  put  by  way 
illustration.     The  ten  peremptory  challenges  allowed  by  the  penal  c^ 
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is,  after  all,  but  an  iDdifierent  substitute  for  the  common-law  right  of 
passing  by  the  whole  list,  until  the  panel  was  exhausted;  and  such 
was  the  view  taken  of  the  matter  by  this  court,  in  Sealey^s  case,  deter- 
mined at  Americus. 

The  other  question  is  one  of  paramount  interest,  and  is  simply  this : 
Does  the  formation  and  expression  of  an  opinion,  by  the  juror,  as  to  the 
guilt  or  innocence  of  the  prisoner — from  hearsay  or  reports-evidence  such 
a  state  of  mind  as  to  render  him  incompetent  to  try  the  cause  ?  This 
point  is  one,  we  repeat,  of  great  nicety  and  importance,  involving,  as  it 
does,  the  life  and  liberty  of  the  citizen,  on  the  one  side,  and  the  duty  of 
vindicating  violated  law,  on  the  other.  Courts  find  it  exceedingly  diffi- 
cult in  practice  to  adhere  rigidly  to  the  rules  regulating  criminal  trials,  in 
Great  Britain.  It  has  been  well  remarked,  that  amid  the  crowded  popu- 
lation and  busy  pursuits  of  a  community  like  England,  divided,  too,  into 
classes,  which  take,  perhaps,  no  very  lively  interest  in  each  other^s  fate 
or  concerns,  and,  it  may  be  added,  where  the  frequency  of  crime  deprives 
it  of  the  power  to  produce  much  public  excitement,  and  where,  more- 
over, comparatively  few  newspapers  are  published  and  circulated,  it  may 
not,  perhaps,  be  very  difficult,  under  these  circumstances,  to  find  a  jury 
unaffected  by  rumor.  But  in  an  agricultural  community  like  ours,  of 
sparse  population,  identical  pursuits,  equal  station,  infrequent  crime,  and 
newspapers  scattered  far  and  wide,  through  all  the  length  and  breadth  of 
the  land,  it  has  always  been  found  a  matter  of  much  delicacy  and. difficul- 
ty— sometimes  altogether  impracticable—to  procure  a  jury  entirely  un- 
affected by  rumors,  touching  the  transactions  of  a  criminal  nature  upon 
which  they  are  called  to  pass.  Hence  the  continual  efibrt,  both  on  the  part 
of  the  Legislature  and  of  the  courts,  to  warp  the  ancient  rules  of  the  law 
upon  this  subject.  How  desirable,  then,  it  is,  for  this  court  to  adopt  some 
course  which,  while  it  preserves  inviolate  the  principle  that  a  jury  shall 
be  above  all  exception,  will  nevertheless  accommodate  itself  to  the  times 
and  the  country,  and  secure  both  an  impartial  and  successful  administra- 
tion of  the  laws. 

To  accomplish  this  end,  all  that  is  necessary,  in  our  humble  opinion,  is 
fairly  to  interpret  and  honestly  to  administer  the  law  as  it  now  stands. 
Our  Legislature  has  placed  this  matter  upon  the  true  footing.  By  the 
penal  code  of  1833,  the  first  question  propounded  to  the  juror  was  ; 
^*  Have  you  formed  and  expressed  any  opinion,  in  regard  to  the  guilt  or 
innocence  of  the  prisoner  at  the  bar  ?"  Upon  answering  this  interroga- 
tory affirmatively,  it  was  considered,  per  «c,  a  principal  cause  of  challenge, 
and  the  juror,  without  further  inquiry,  was  pronounced  incompetent,  by 
the  court,  to  sit  on  the  trial  of  the  cause.  The  Legislature,  pressed  by  the 
inconvenience  of  making  up  a  criminal  jury,  in  many  cases,  concluded 
that  an  affirmative  answer  to  the  above  question,  ousht  not  necessarily  to 
disqualify  a  citizen  from  serving  on  the  trial ;  that  this  opinion,  which  the 
juror  is  constrained  to  acknowledge  he  has  expressed,  might  neverthe- 
less have  been,  and,  no  doubt,  often  was,  uttered,  under  circumstances 
which,  when  inquired  into,  would  evince,  to  the  satisfaction  of  all,  that  it 
constituted  no  sufficient  objection  to  the  juror ;  that,  in  fact,  opinions 
were  often  expressed^  which  could  not  be  properly  said  to  have  been 
^ormedj  and  which  would  readily  yield  to  testimony  offered  in  opposition 

^bem.     Consequently,  the  power  of  disposing  of  a  juror  thus  summari- 
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ly,  has  been  taken  from  the  courts  and  referred  to  a  quasi  jury,  composed 
of  citizens  of  the  county,  before  whom  the  nature  and  cause  of  the  opinion 
shall  be  inquired  into.  And  if  it  appear,  from  the  answers  of  the  juror 
himself,  or  from  other  testimony,  that  he  has  formed  and  expressed  an 
opinion  of  the  defendant's  guilt,  out  of  ilJ-wili  or  personal  prejudice  to 
the  prisoner,  or  that  he  has  such  deep  impressions  or  fixed  opinions  of 
the  defendant's  guilt,  as  will  probably  prevent  him  from  rendering  a  fair 
verdict,  he  will  be  found  not  an  indifierent  juror,  and  challenged  for 
cause.  If,  on  the  other  hand,  the  opinion  he  has  expressed  was  a  mere 
transient  impression,  so  light  and  evanescent  as  not  to  be  recollected  fre- 
quently by  the  party  himself — an  opinion  which  takes  its  hue  from  the 
conversation  of  the  last  person  present  with  whom  he  happens  to  talk,  re- 
lative to  the  reports  in  circulation,  evidently  free  from  all  settled  bias, 
and  resting  upoi  no  firm  Toundation — such  a  juror  would  do  the  accused 
justice,  and  would  be  found  qualified  by  the  triors. 

The  act,  then,  of  1843,  has  very  properly  repealed  the  48th  section  of 
the  I4th  division  of  the  Penal  Code,  and  granted  to  the  State  and  the 
prisoner  the  right  to  put  the  juror  upon  triors,  and  to  prove  him  incom- 
petent in  the  manner  pointed  out  by  law.  These  triors,  in  case  the  first 
man  called  be  challenged,  are  two  indifi*erent  persons  named  by  the  court ; 
and  if  they  try  one  man  and  find  him  indifferent,  he  shall  be  sworn,  and 
then  he  and  ihe  two  triors  shall  try  the  next ;  and  when  another  is  found 
indifferent,  and  sworn,  the  two  triors  shall  be  superseded,  and  the  two 
first  sworn  on  the  jury  shall  try  the  rest. — 1  Bl.  Com.  363. 

This  order,  and  this  only,  can  be  pursued.  More  than  two  triors,  or 
more  than  two  jurors,  can  in  no  case  be  sworn  to  try  a  challenge  to  a 
juryman ;  but  in  the  particular  case  already  "mentioned,  one  juror  with 
two  triors  may  be  sworn  for  this  purpose. 

I  have  been  particular  in  pointing  out  this  proceeding,  and  have  rather 
tamed  aside  for  that  purpose  inasmuch  as  it  is  likely  to  become  very 
common  in  practice  under  the  decision  now  made. 

And  may  not  a  jury,  thus  empanneled,  well  be  considered,  what  the 
law  says  they  ought  to  be,  tiberas eHegaicM  komne$  ?  It  is  undoubtedly  the 
high  privilege  of  the  accused  to  have  their  rights  decided  by  twelve  im- 
partial men,  who  are  free  from  the  suspicion  of  partiality  or  prejudice.' 
And  the  right  of  challenging  every  one  on  the  list  who  does  not  come  within 
that  description,  is  a  valuable  privilege  and  ought  to  be  strictly  guarded. 
And  better,  after  all,  that  ninety-nine  guilty  men  should  escape  owing  to 
the  imperfection  of  this,  like  all  other  human  systems,  than  that  one  in- 
nocent person  should  sufier  for  want  of  a  fair  trial,  by  an  honest  and  un- 
prejudiced jury.  The  law  in  its  humanity  presumes  every  man  innocent 
until  his  guilt  is  proved.  And  should  the  public  excitement  against  the 
defendant  prevent  a  fair  trial,  it  is  good  cause  for  continuing  the  cause. 
A  legal  quarantine  is  ordered  until  deliberation  and  tranquillity  are  restor- 
ed. Ought  not  the  jury,  then,  in  every  case,  to  come  into  the  box  with 
minds  free  from  preconceired  opinions,  and  ready  to  receive  impressions 
from  the  evidence  delivered  in  open  court,  under  the  sanction  of  an  oath  ? 
While  the  Constitution  of  the  State  is  binding  on  the  conscience  of 
courts,  no  juror  can  ever  be  forced  upon  the  trial  of  a  criminal,  who  is 
not  perfectly  indifferent,  omni  exeeptiane  major. 
The  courts  are  not  entirely  agreed  as  to  the  mode  in  which  the  ^- 
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inauoo  shall  lie  conducted  bef<^e  the  trion — ^whether  bj 
dence,  or  queations  put  to  the  juror  himself,  or  boik.     U 
miited  on  all  hawja,  that  a  juror  caonot  be  requited  to  ai 
vrhich  would  tend  to  hia  dishonor  or  discredit;  bat  tfaatwhcak* 
DOt|  he  may  be  interrogated  on  his  voire  dire :  and  further,  thai 
ro/iifi/ori/tf  answer  any  ouestion,  the  privilege  of  objection  bemg  [ 
to  himseli  only.     We  leare  here  this  point  for  the  present,  as  ilii 
directly  made  by  the  bill  of  exceptions. 

The  conclusion,  then,  to  which  we  have  come  is  this — that  upon  ibe 
reason  of  the  thing,  upon  the  authority  of  adjudged  cases  in  England  aad 
in  this  country,  and  the  gener^  understanding  of  the  Bench  and  the  Bir, 
that  the  law  is  not  chargeable  with  the  injustice  of  admittii^  a  juror  u> 
ait  on  the  trial  who  has  formed  and  expressed  a  decided  or  suheiaaM 
opinion  on  the  merits  of  the  case.  And  it  is  immaterial  whether  this 
opinion  has  been  formed  from  having  been  an  eye-^witness  of  the  iraM- 
arlton,  or  by  having  it  proved  by  those  who  were ;  or  from  romors,  re- 
ports and  newspaper  publications,  or  in  any  other  way.  It  is  still  evi- 
dence of  partiality  or  prejudice  operating  on  the  mind :  and  upon  admis- 
sion or  proof  of  the  fact,  before  triors,  it  is  cause  of  challenge,  and  thej 
Mrill  so  return.  And  the  law  preeumpHvely  attaches  the  disqualification  to 
the  fact  of  forming  and  expressing  an  opinion  ;  and  the  burden  is  cast, 
then,  upon  the  other  party,  of  examining  into  the  occasion,  and  weighii^ 
the  evidence  on  which  that  opinion  is  founded,  io.  order  to  restore  the 
jurors  in  the  judgment  of  the  trion  to  Airoess  and  impartiality. 

We  have  been  thus  definite  and  specific,  in  laying  down  the  rule,  that 
our  meaning  may  neither  be  misunderstood  nor  perverted. 

Much  ingenuity  and  legal  learrang  has  been  displayed  by  the   able 
counsel  who  argued  in  behalf  of  the  State,  in  endeavoring  to  chang^e  the 
ancient  principle  of  the  law  which  attaches  disqualification  to  the  bare 
fact  of  having  formed  and  expressed  an  opinion ;  and  it  is  attempted  to 
superadd  or  engraft  upon  it  the  further  fact  that  the  expression  of  opinion 
by  the  juror  must  have  proceeded  from  grudge  or  ill-will  to  the  accused. 
And  Hawkins  is  cited  in  support  of  this  doctrine.     By  reference  to  that 
author  it  will  be  found  that  he  has  been  misapprehended.     He  says  that 
^'  ii  hath  been  allowed  a  good  cause  of  challenge  thai  a  juror  hath  declared 
hie  opinion  beforehand  thoi  the  party  is  guilty ^  or  will  be  hanged^  or  the 
hie.''  And  adds:  ^^  Yet  it  hath  been  adjudged  that  if  it  shall  appear  that 
the  juror  made  such  declaration  from  his  knowledge  of  the  cause,  and 
not  out  of  any  ill-will  to  the  party,  it  is  no  cause  of  challenge."     (Book 
2,ch.  43,  sec.  28.) 

Now,,  it  will  be  clearly  seen  that  Hawkins  sanctions  expressly,  in  the 
first  paragraph  quoted,  the  universally  received  doctrine  as  laid  down  in 
Brooke^  case^  (1  Salk,  153,)  and  ruled  as  law  ever  since,  viz :  that  to 
entertain  and  express  an  opinion  of  the  guilt  of  the  accused,  before  trial, 
manifested  a  state  of  mind  unsuited  to  allow  a  fair  defence.  But  that  if 
the  person  made  such  declaration  upon  his  knowledge  of  the  affiiir,  or  ss 
it  b  more  quaintly  expressed  elsewhere,  because  he  knows  the  verity  of 
the  matter,  and  not  out  of  ill^willy  it  is  no  cause  of  challenge  :  and  for  the 
obvious  reason,  that  the  latter  declaration  was  of  itself  no  disqualification 
by  the  ancient  law.  By  the  statute  of  1843,  the  formation  of  an  opinioB 
from  A  knowledge  of  the  fact,  is  made  a  principal  cause  of  challenge ;  our 
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Legislature  rightly  judging  that  the  contrary  doctrine  was  better  adapted 
to  the  age  of  the  7th  Henry,  in  which  it  oriAated,  than  the  middle  of 
the  19th  century.  It  is  well  worthy  of  remsirK,  however,  that  the  act 
of  1843,  framed  professedly  with  a  view  to  enlarge  the  grounds  of  com- 
petency by  restricting  the  disqualification,  as  to  the  court  j  to  a  knowledge 
of  the  fact  on  the  part  of  the  juror  has,  in  truth,  curtailed  the  competen- 
cy, if  indeed  this  doctrine  of  the  Year  Books  had  not  ceased  already  to 
be  law. 

In  order  to  tranquilize,  if  possible,  the  feverish  anxiety  of  the  public 
mind  as  to  the  mode  of  selecting  a  criminal  jury,  to  fortify  and  render 
stable  the  conclusion  to  which  we  have  cone,  in  this  case,  as  well  as  to 
furnish  beacons  and  landmarks  to  guide  all  who  may  be  concerned  in  the 
administration  of  this  branch  of  the  law,  I  have  availed  myself  of  the 
brief  time  allowed  to  prepare  this  opinion  to  advert  to  a  few  leading  ad- 
judications upon  the'  principles  discussed.  Coke  says  that  the  rule  of 
law  is,  ''  that  the  juror  must  stand  indifferent  as  he  stands  unsworn." — 
Coke  Lit,  153,  b. 

Bacon,  under  the  head  of  what  partiality  in  the  juror  is  a  good  cause 
of  challenge,  refers  to  the  words  of  the  writjof  venire  as  the  test  of  quali- 
fication. It  requires  such  to  be  summoned  '^  per  quoa  rei  Veritas  meHvs 
sciri  poteritj  and  qtd  nee  the  plaintiff,  nee  the  defendant,  aKgua  affinitate 
attingunt ;"  which  words,  he  says,  contain  all  causes  of  objection  from 
partiality  or  incapacity,  consanguinity  and  affinity  ;  therefore  if  the  juror 
be  under  the  power  of  either  party,  as  if  counsel,  servant  of  the  robes  or 
tenant,  he  is  expressly  within  the  intent  of  the  writ ;  sot/  he  has  declar- 
ed his  opinion  touching  the  matter. — 3  Bac.  Abr.  Letter  £.  5. 

Reeves,  in  his  history  of  the  English  Law,  (1  vol.  p.  329,)  thus  states 
the  rule  :  ^'  )Vhen  the  jurors  appear,  then  the  exceptions  to  them  are  to 
be  taken.  These  were  of  various  kinds.  Any  enmity  against  a  party — 
any  friendship  with  him,  was  a  good  exception.  Being  a  servant,  familiar- 
ity, consanguinity,  affinity,  unless  the  connexion  was  equally  with  both 
parties ;  being  of  the  saaie  table  or  family ;  under  the  power  of  a  party 
BO  as  to  be  benefited,  owing  suit  or  service  ;  being  counsel  or  advocate — all 
these  and  nuiny  others  were  good  causes  of  exceptions  to  jurors.  How  par- 
ticularly cautious  is  the  law,  as  appears  from  the  general  principles  laid 
down  by  these  elementary  writers,  to  see  that  the  jurors  in  every  respect 
be  free  from  all  impressions  and  influences  :  likeCcesar's  wife,  were  even 
above  suspicion. 

Fries  having  been  convicted  of  treason  for  levying  war  against  the 
United  States  after  a  trial  that  lasted  fifteen  days,  moved  by  his  coun- 
sel for  a  new  trial,  on  the  grounds :  Ist.  That  there  had  been  a  mis- 
trial ;  and,  2d.  That  there  had  not  been  an  unbiased  taid  impartial  trial. 
The  facts  on  the  second  ground  in  support  of  the  motion  were,  that 
Rhodes,  one  of  the  jurors,  declared  that  he  was  not  safe  at  home  for 
those  people,  (meaning  the  insurgents.)  That  they  ought  all  to  be 
hang,  and  Fries  particularly. 

In  answer  to  the  second  ground  the  attorneys,  in  behalf  of  the  prose- 
cution, contended  that  the  declaration  of  the  juror  related  to  the  gen- 
eral insurrection,  and  they  were  not  applied  to  the  particular  issue  he 
was  sworn  to  try ;    and  they  were  ntit  personally  vindictive  as  to  J^rt^ 

After  a  solemn  consideration  of  the  subject,  Ired«lLi  Justice 
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liTered  his  opmion  in  favor  of  a  new  trial,  on  the  second  gropud  of 
objeciion  :  that  one  of  th  Aorors  had  made  declarationB,  as  wellinieUtioii 
to  the  prisoner  personallj,  as  to  the  general  question,  of  tlie  iBsaxKC- 
i  ionf  that  manifested  a  bias  or  predeterminatidn  that  ought  nevei  to  De 
felt  by  a  juror. — 3  Dallas  E^orlSj  518.  How  calm — ^how  nobly  irm! 
and  that  too  when  a  stab  was  aimed  at  the  very  heart  of  the  repnkEcl 
Trben  the  column  of  liberty,  so  recently  reared  in  this  country,  totter- 
ed to  its  base  under  the  parricidal  blows  of  these  desperate  men. 

The  trial  of  Col.  Burr  for  treason  in  1807,  on  account  of  the  "  cdeV 
rity  of  the  party  ;  the  learned  and  profound  doctrines  which  were  so 
ably  and  elaborately  discussed  by  such  eminent  counsel,  and  the  grea^ 
t2,lcnts  of  the  court,"  have  given  an  importance  raid  value  to  the  doc- 
trines there  discussed  and  decided ;  surpassed  certainly  by  none  other 
in  the  history  of  celebrated  state  caaee.  •  And  the  very  point  involved  in 
this  opinion  came  directly  under  the  consideration  of  the  court. 

Mr.  MacRae,  who  was  a  counsel  for  the  United  States,  insisted  thai 
to  disqualify  a  juryman,  there  must  be  ill-mU  to  the  party  accused — » 
personal  prtjudice  against  him. 

Mr.  Wirt,  who  argued  on  the  same  side,  seemed  to  think  that  the  de* 
gi'ee  of  impartiality  required  was  unattainable,  however  rieht  in  the 
abstract.  That  it  was  a  good  rule  for  Utopia,  or  Araby  the  Happy, 
or  as  a  standard  of  theoretic  perfection.  But  on  those  who  have  hum&n 
passions,  it  was  in  vain  to  expect  it  to  operate.  And  that  for  jurors  io 
come  into  the  box  without  any  impression  ;  with  minda  as  pure  as  the 
unsoiled  snow  on  the  virg-in  Jap  of  Diana ;  puch  a  jury  couid  not  be 
obtained  unless  it  was  to  fall  directly  from  heaven. 

Mr.  Hay,  the  district  attorney,  took  broader  ground,  and  main- 
tained that  that  jury  may  be  swd  to  be  impartial  who  entertain  the 
common  sentiments  and  feelings  of  a  great  majority  of  the  people,  and 
who  are  taken  from  the  mass  of  the  community  ;  and  that  to  say  thej 
were  not,  were  to  pronounce  a  libel  on  the  State. 

I  will  pass  by  the  reply  of  Mr.  Wickham,  who,  in  answer  to  the  ar- 
gument of  Mr.  MacRae,  urged  that  it  was  evidence  of  prejudice  against 
a  man,  to  believe  and  declare  him  gmlty ;  and  who  contended  that  if 
the  standard  of  competency,  stated  by  Mr.  Hay,  was  true,  that  is  the 
common  sentiments  of  the  mass  of  the  people,  that  the  student  miirht 
dismiss  his  black  letter,  in  search  of  legal  principles,  and  resort  to  bar- 
mankmd*°     ^         ^^*^^*  °^  amusement,  to  learn  tbe  common  sense  of 

u  ?5^®^  ^^ice  MarshaU,  in  delivering  the  opinion  of  the  court,  says : 

ine  great  rvalue  of  the  trial  by  jury  certainly  consists  in  ita  faimeos 

ana  impartiality.     Those  who  most  prize  the  institution,  prize  it  because 

und^rS^f*^^^^^^^  "^^^  '^  ^^^^^^^^  beuninfluencedby  any 

^'  1  have  always  conceived,  and  rtUl  conceive,  an  impartial  jnrv  as  re- 
quired by  the  common  law,  and  as  secured  by  the  Constitution,  must  be 
composed  of  men  who  wiU  fairly  hear  the  testimony  which  may  be  ofc. 
ferod  to  them,  and  bring  in  their  verdict  aooording  to  that  testimony, 
and  according  to  the  law  arising  on  it.     This  is  not  to  be  expected- 

t^VTI     '^      .  "*"®''  •;"*  ^*P««*  it— where  the  jurors  before  ^ey  heir 
*••«  testimony  have    deSberatety  formed  and  deUvered  an  opinkn, 
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that  the  person  whom  they  af  e  to  try  is  guilty^  innocent  of  the  charge 
alleged  against  him.  V 

"  The  jury  should  enter  upon  the  trial  with  minds  open  to  those  im- 
pressions which  the  testimony  of  the  law  of  the  case  ought  to  make  ; 
not  ¥nth  those  preconceiycd  opinions  which  will  resist  those  impressions. 

"  All  the  provisions  of  the  law  are  calculated  to  obtain  this  end. 
Why  is  it  that  the  most  distant  relative  of  a  party  cannot  serve  upon 
a  jury  >  Certainly,  the  single  circumstance  of  relationship,  taken  in  it- 
self, unconnected  with  its  consequences,  would  furnish  no  objection. 
The  real  reason  of  the  rule  is,  the  law  suspects  the  relative  of  partiali- 
ty— suspects  his  mind  to  be  under  a  bias — ^which  will  prevent  his  fairly 
hearing  and  fairly  deciding  on  the  testimony  which  may  be  offered  to 
him.  The  end  to  be  obtained  is  an  impartial  jury.  To  secure  this  end 
a  man  is  prohibited  from  serving  on  it  whose  connection  with  a  party  is 
such  as  to  induce  a  suspicion  of  partiality.  The  relationship  may  be  re- 
mote ;  the  person  may  never  have  seen  the  party  ;  he  may  declare  that 
he  feels  no  prejudice  in  the  case  ;  and  yet  the  law  cautiously  incapaci- 
tates him  from  serving  on  the  jury  ;  because  it  suspects  prejudice — be- 
cause, in  general,  persons  in  a  simils^r  situation  would  feel  prejudice. 

^'  It  would  be  strange  if  the  law  were  chargeable  with  the  inconsisten- 
cy of  thus  carefully  protecting  the  end  from  being  defeated  by  particu- 
lar means,  and  leaving  it  to  be  defeated  by  other  means.  It  would  be 
strange  if  the  law  would  be  so  solicitous  to  secure  a  fair  trial,  as  to  ex- 
clude a  distant,, unknown  relative  from  the  jury,  and  yet  be  totally  re- 
gardless of  those  in  whose  minds  feelings  existed  much  more  unfavora- 
ble to  an  impartial  decision  of  the  case. 

"  It  is,  admitted  that  where  there  are  strong  personal  prejudices,  the 
person  entertaining  them  is  incapacitated  as  a  juror ;  but  it  is  denied 
that  fixed  opinions  respecting  his  guilt  constitute  a  similar  incapacity. 
Why  do  personal  prejudicea  constitute  a  just  cause  of  challenge  }  Sole- 
ly because  the  individual  who  is  under  their  influence  is  presumed  to 
have  a  bias  on  his  mind,  which  will  prevent  an  impartial  decision  of  the 
case,  according  to  the  testimony.  He  may  declare  that,  notwithstand- 
ing these  prejudices,  he  is  determined  to  listen  to  the  evidence  and  be 
governed  Dy  it ;  but  the  law  will  not  trust  him.  Is  there  less  reason  to 
suspect  him  who  has  prejudged  the  case  ?  who  has  deliberately  formed 
and  delivered  an  opinion  upon  it  ?  Such  a  person  may  believe  that  he  will 
be  regulated  by  ^testimony,  bfit  the  law  suspects  him,  and  certainly  not 
without  reason.  He  will  listen  with  more  favor  to  that  testimony  which 
confirms,  than  to  that  which  would  change  his  opinion.  It  is  not  to  be  ex- 
pected that  he  will  weigh  evidence  or  argument  as  fairly  as  a  man  whose 
judgment  is  not  made  up  in  the  case. 

^^  It  is  for  this  reason  that  a  juror  who  has  once  rendered  a  verdict  in  a 
case,  or  who  has  been  sworn  on  a  jury  which  has  been  divided,  cannot 
again  be  sworn  in  the  same  case.  He  is  not  suspected  of  personal  pre- 
judices, but  he  has  formed  and  deHtered  an  opinion^  and  is  therefore  deemed 
unfit  to  be  a  juror  in  the  cause.  Were  it  possible  to  obtain  a  jury  without 
any  prepossessions  whatever,  respecting  the  guilt  or  innocence  of  the 
accused,  it  would  be  extremely  desirable  to  obtain  such  a  jury  ;  but  this 
is  perhaps  impossible,  and,  therefore,  will  not  be  required.  The  opin- 
ion which  has  been  avowed  by  the  court  is  :   that  light  impressions. 
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which  may  fairly  be  Bn|^j3ed  to  yield  to  the  testimony  that  may  be  o^ 
fered,  which  may  leavlBe  mind  open  to  a  fair  consideration  of  that 
testimony,  constitute  no  sufficient  objection  to  a  juror  ;  but  that  those 
strong  and  deep  impressions  which  will  close  the  mind  against  the  testi- 
mony that  may  be  offered  in  opposition  to  them,  which  will  combat 
that  testimony  and  Resist  its  force,  do  constitute  a  sufBcient  objection  to 
him.  Those  who  try  the  impariiality  of  a  juror ^  ought  to  test  him  by  this 
rule.  They  ought  to  hear  the  statements  made  by  himself^  orgivm  by  others^ 
and  conscientiously  determine^  according  to  their  best  judgment^  whether^  m 
general^  men  under  such  circumstances  ought  to  be  considered  as  capable  of 
hearing  fairly  y  and  of  deciding  impartially  upon  the  testhnony  which  may  be 
offered  to  them  ;oras  possessing  minds  in  a  situation  to  struggle  against  the 
conviction  which  that  testimony  might  be  Calculated  to  produce  ?  7%e  court 
has  conndered  those  who  have  deliberately  formed  and  delivered  an  opinion  j 
on  the  guilt  of  the  prisoner  j  as  not  being  in  a  state  of  mind  fairly  to  weigh 
the  testimony  J  andy  thereforCy  as  being  disqualified  to  serve  as  jurors  in  the 
ease, 

'^  7%e  question  must  always  depend  on  the  nature  and  strength  of  the 
optmon." 

I  hare  extracted  a  large  portion  of  this  opinion.  I  am  strongly 
tempted  to  insert  the  whole,  hoping  and  belieying  that  its  tendency 
would  be  to  arrest  that  spirit  of  innovation,  which,  in  its  zeal  to  punish 
and  prevent  crime,  would  insidiously  undermine,  or  strike  down  witli 
murderous  hand,  an  institution,  venerable  alike  for  its  antiquity  and  in- 
trinsic worth.  Courts  and  Legislatures  would  do  well,  before  entering 
too  rashly  upon  the  work  of  reform,  to  pause  and  ponder  seriously  the 
sentiments  of  this  pure  and  spotless  man,  and  eminent  jurist.  As  a 
patriot,  he  appreciated  the  blessings  of  the  institutions  which  he  fought 
to  secure.  He  reflected  deeply,  as  he  states  himself,  upon  the  grave 
topics  involved  in  the  discussion,  and  the  result  is  recorded  in  this  opin- 
ion, with  a  perspicuity  and  force  peculiar  to  the  clear  and  discriminat- 
ing mind  of  their  distinguished  author.  The  principles  established  by 
this  decision  may  be  rudely  overthrown  or  disregarded :  they  never 
can  be  suceessfolly  answered. 

It  is  true  that  our  Constitution  merely  preserves  the  trial  by  jury,  as 
heretofore  used  in  this  State,  inviolate  forever,  and  does  not,  in  express 
terms,  guaranty  an  impartial  jury ;  yet,  as  it  has  been  often  ruled,  ex  pi 
terminij  it  is  embraced  in  its  spirit  and  p/ovisions,  as  |nuch  as  that  the 
judges  shall  be  impartial  men.  It  would  be  thought,  and  deservedly,  a 
monstrous  outrage,  for  a  judge  to  preside  ill  a  case,  who  was  daily  heard 
at  every  corner  of  the  streets  engaged  in  violent  altercations  to  prove  the 
guilt  of  his  hapless  victim.  Can  it  be  less  so  in  the  jury,  who  are  made 
judges  both  of  the  law  and  the  facts  in  the  case  ? 

In  every  State  of  the  Union,  so  far  as  we  are  informed,  the  declara- 
tion of  a  settled  opinion  against  a  prisoner  is  deemed  a  good  cause  of 
challenge. 

In  ex  parte  Vermilyea,  Judge  Woodworth,  before  whom  the  cause 
was  tried,  says : 

"  All  experience  goes  to  prove  the  infirmity  of  human  nature  is  sudi, 

that  we  cannot  at  pleasure  get  rid  of  preconceived  opinions.    The  qoON  * 

'>n  is  not  how  great  is  the  bias,  but  does  any.  exist  ?    The  least  is  ^*^" 
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cient  to  exclude.  Can  the  source  from  whence  it  is  derived  be  material  ? 
As  to  the  accused,  it  is  the  same  thing  whethe9the  bias  proceeds  from  a 
preconceived  opinion,  or  malice  and  ill-will.  TVhy^  theuy  superadd  tha 
necessity  of  proving  malice  or  iU-mU  1  Without  ity  the  parties  do  not 
contend  on  equal  ground  ;  by  requiring  it  to  be  proved,  in  order  to  ex- 
clude the  juror,  it  only  shows  the  disparity  to  be  greater." — 6  Cow.  Rep. 
563-4,  see  above  John,  316;  8  John,  445;  1  Cow.  432. 

In  Rice  vs.  The  State    of  Tennessee^  the  Supf erne  Court  say : 

''  The  question  touching  the  manner  of  testing  the  qualification  of 
juries,  is  one  of  great  importance.  The  right  of  trial  by  an  impartial 
jury  is  guarantied  to  every  man.  The  mode  of  arriving  at  that  degree 
of  impartilEtlity  qontemplated  by  the  Constitution,  should  be  fixed  and 
uniform.  Most  persons  who  have  witnessed  the  trial  of  an  accused  for 
crime,  in  counties  of  small  population,  can  scarcely  have  failed  to  observe 
how  few  called  as  jurors  stand  indifferent  towards  the  prisoner.  If  he 
be  a  stranger,  or  an  obscure  individual,  the  more  certainly  will  that  evi- 
dence of  prejudice  be  exhibited.  Men  of  wealth  or  of  consequence  in 
society  when. accused,  though  they  may  have  to  encounter  the  force  of 
prejudice,  nevertheless  have  their  friends  and  adherents. 

^*  From  the  bill  of  exceptions  in  the  present  case,  we  are  to  take  it  as 
proved,  that  the  jurors,  when  called,  declared  on  oath,  that  they  had 
formed  opinions  touching  the  guilt  or  innocence  of  the  prisoner ;  that 
they  had  expressed  their  opinions ;  and  to  the  jurors  thus  impressed 
the  question  is  severally  put:  Do  you  think,  nothwithstanding  your 
opinion,  you  are  in  a  condition  to  try  this  cause  impartially  ? 

'^  What  is  the  condition  of  a  juror  when  such  a  question  is  propound- 
ed ?  He  will  feel  that  it  is  an  appeal  made  to  his  pride  and  magnanim- 
ity. He  will  naturally  imagine  he  can — ^nay,  he  will  suppose  he  has 
already  divested  himself  of  his  prepossessions ;  and  he  will  answer  in 
the  affirmative.  But  who  that  has  taken  the  slightest  view  of  human 
nature,  can  help  seeing  that  immediately  upon  hearing  a  repetition  of 
the  same  evidence  which  first  raised  his  prepossessions,  they  will  return 
upon  him  ?  Or,  placing  himself  on  his  resolution,  he  will  err  on  the 
other  side,  to  reject  the  evidence,  which,  but  for  the  appeal  to  his 
pride,  would  have  had  its  due  weight.  Hence  the  wisdom  of  the  rule 
that  jurors  should  be  omni  exceptione  majorea.  Prejudice  or  partiality 
operates  as  a  disqualification  to  a  person  called  as  a  juror.  If  he,  on 
inquiry,  discloses  the  fact  when  examined  to  the  point,  he  ought  not 
to  be  put  to  prisoner.  It  is  unjust  toward  the  accused,  because  he  is 
Sensible  he  has  difficulty  to  encounter  which  the  Constitution  designed 
to  guard  him  against ;  and  it  is  unjust  to  the  juror  thus  to  force  upon 
him  the  double  duty  of  guarding  against  his  formed  partialities  or  pre- 
judices, while  he  is  charged,  perhaps,  with  the  life  of  the  accused.  The 
dnty  upon  the  juror  is  sufficiently  weighty,  when  he  comes  into  the  box, 
to  receive  impressions  from  the  evidence  he  may  learn." 

The  next  case  to  which  I  shall  refer,  is  that  of  Alexander  LUhgow 
vs.  The  Commonwealth^  Virginia  Casea^  397.  And  before  proceeding 
to  the  examination  of  the  main  point  decided  by  the  General  Court,  I 
would  observe  that  an  incidental  question  arose,  similar  to  that  dis- 
enssed  by  the  Solicitor-General,  Col.  Ashurst.  He  contends,  inas- 
much as  the  record  shows  that  a  jury  was  selected,  leaving  the  prison- 
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er's  peremptory  challenges  unexhausted,  that  although  he  should  he  of 
tl^e  opinion  that  the  couif  erred  in  putting  Armstrong  upon  him,  still, 
the  judgment  should  not  he  reversed  on  that  account.  And  authority 
may  he  found  to  that  effect.  We  ^  adopt,  howeyer,  the  yiew  of  the 
General  Court  of  Virginia,  expressed  in  Lithgow's  case.  Christopher 
Irvine,  one  of  the  venire^  and  the  first  on  the  panel,  was,  upon  heing 
oalled,  challenged  hj  the  prisoner  for  cause,  and  his  challenge  being 
overruled,  the  prisoner,  in  order  to  exclude  him,  was  put  to  his  peremp* 
tory  challenge. 

^^  If,''  say  the  court,  ''  it  was  error,  under  the  circumstances  statedi 
to  overrule  the  challenge  for  cause,  this  court  is  of  the  opinion,  that 
the  subsequent  exclusion  of  Irvine  does  not  cure  it,  aiihouyh  the  rftcord 
shows  tha4  the  prisoner  had  not  exhausted  his  peremptory  "challenges^  enen 
when  a  jury  was  finally  obtained.  To  procure  the  reversal  of  a 
judgment  of  conviction,  for  an  error  in  point  of  law,  it  is  not  required 
to  show  that  the  prisoner  was  actually  injured  by  it.  It  will  be  enough 
if  the  court  can  be  satisfied  that  he  might  have  been  injured.  But  this 
court  do  perceive  how  this  error  might  have  operated  to  the  prejudice 
of  the  accused.  JHe  might  have  thereby  been  prevented  from  exer- 
cising, to  its  utmost  extent,  his  right  of  peremptory  challenge,  as  a  vain 
and  useless  thing.  He  might  have  thought  it  better,  after  that  decision, 
to  take  the  first  jurors  that  offered,  rather  than  excite  suspicion  against 
himself  by  challenging  as  many  as  the  law  allowed,  when  he  had  reason 
to  believe  that,  after  all,  persons  in  the  same  situation  as  Irvine,  would 
compose  his  triors ;  and  he  might  have  been  thereby  deterred,  and 
probably  was  deterred,  from  mining  simDar  objections  to  others  of  the 
venire.^^ 

The  case  principally  made  by  the  bill  of  exceptions  is  then  consider- 
ed, and  it  was  this  :  Irvine,  the  first  juror  on  the  panel,  being  sworn 
on  his  voire  dire^  said,  in  substance,  that  he  had  formed,  and  frequently 
expressed,  a  decided  opinion  of  the  prisoner's  guilt ;  thatif  empanneleo 
in  this  cause,  he  should  certainly  go  into  its  trial  with  an  opinion,  gene* 
rally,  that  the  prisoner  was  guilty  of  the  charges  imputed  to  him  ;  bat 
he  believed  that  he  would  be  governed  by  the  evidence,  although  be 
was  unwilling  to  trust  himself. 

^'  Upon  this  case,"  say  the  court,  ^'  as  we  understand  it,  the  prison- 
er's objection  to  Irvine,  for  cause,  ought  to  have  been  sustained.  He 
was  not  a  proper  juror,  because  he  would  have  gone  into  the  trial  witk 
a  preconceived  opinion  and  bias  against  the  prisoner,  formed,  possibly, 
as  well  from  the  evidence  he  had  heard,  as  from  public  rumor,  and 
therefore  could  not  be  expected  to  deliberate  and  decide  with  that  im- 
partiality which  is  always  expected  in  a  jury." 

Upon  a  careful  examination  of  the  English  authorilies,  we  do  not  find 
that  any  of  them  conflict  with  the  opinion  now  delivered.  The  forraiog 
and  expressing  a  deliberate  opmion  seems,  on  the  contrary,  to  have  bten 
always  allowed  as  a  good  cause  of  challenge,  provided  the  fact  was  made 
to  appear  by  evidence.  This  is  sufficiently  proved  by  Peter  Cooke's  case 
(13  State  Trials)  as  well  as  other  authorities,  and  is  admitted  by  Iiat§^ 
ieins^  b.  2,  c.  43,  s.  28,  in  the   passage  cited  by  the  Attorney>GeneraL  -  ■ 

^  qualification  that  ^^  if  the  juror  has  made  such  declaration,  from  hjit^ 
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of  challenge,"  "  does  not  vary  the  case,  nor  prove  that  by  the  law  of  Eng- 
land, the  expression  of  an  unqualified  opinion  of  another^s  guilt  without 
a  personal  knowledge  of  it,  is  not  cU  least  prima  facia  evidence  of  partiality. 
Expressing  the  same  opinion  without  personal  knowledge,  argues,  to  say 
the  least  of  it,  a  readiness  to  believe  unfavorably  of  the  prisoner,*  which 
may  afibrd  good  reason  for  presuming  ill-will  and  prejudice." 

The  same  point  came  under  review  again,  in  the  case  of  Hudson 
Sprouce  vs.  the  Commonweallhy  Virginia  CaseSy  375.  This  was  a  writ 
of  Error  to  a  judgment  of  the  Superior  Court  of  Law  for  Albemarle 
county,  whereby  the  plaintiff  in  error  was  sentenced  to  be  hanged  for 
tnurder.  From  the  bill  of  exceptions,  it  appeared  that  Abraham  Wrant, 
when  examined  on  his  voire  dire^  stated  that  he  had  heard  the  subject  of 
the  trial  frequently  in  the  county  ;  that  he  cannot  now  say  whether  the 
persons,  from  whom  he  has  heard  the  relations  of  the  evidence,  were 
present  at  the  examining  court,  or  not.  But  upon  such  relations,  which 
he  believed  to  be  true,  be  has  formed  a  pretty  substantial  opinion,  and 
expressed  the  same  more  than  once ;  that  he  now  thinks,  notwithstand- 
ing the  formation  and  expression  of  such  opinion,  he  could,  as  a  juror, 
do  justice  t6  the  prisoner ;  that  he  was  not  at  the  examining  courts  nor 
had  he  heard  the  evidence  in  the  case,  nor  conversed  with  any  of  the 
witnesses  ;  that  the  opinion  which  he  had  taken  up  and  frequently  ex- 
pressed, was  founded  in  rumor  in  the  county  ;  that  he  felt  no  prejudice^ 
and  was  open  to  conviction. 

Upon  this  statement  the  judges  were  unanimously  of  the  opinion,  that 
the  challenge  to  the  juror  Wrantj  was  good  in  law,  and  ought  to  have 
been  sustained.     They  add  : 

'^  In  England  it  has  long  been  an  established  principle,  that  if  a  juror  has 
formed  and  delivered  an  opinion,  it  is  good  cause  for  a  principal  challenge. 
And  although  a  juror  may  believe,  af^er  an  opinion  so  formed  and  expressed, 
he  will  be  regulated  by  testimony ;  yet  the  law  suspects  him,  and  cer- 
tainly not  without  reason.  JTiere  is  nothing  in  the  peretnptory  challenges 
6f  the  prisoner  not  being  exhausted  by  Atm." 

It  was  assumed  in  the  argument,  that  the  courts  of  South  Carolina  had 
uniformly  held  a  different  doctrine  from  that  now  delivered  by  this  court. 
There  is  certainly  some  misapprehension  in  this  notion.  .On  the  con- 
trary, it  has  nowhere  been  established  upon  a  more  solid  basis.  John 
E.  Baldwin,  tried  and  convicted,  before  Judge  Grimke,  in  Charleston, 
moved  for  a  new  trial  upon  several  grounds.  The  constitutional  court 
were  divided  upon  some  of  the  points  involved  in  the  motion.  Mr.  Justice 
Bay  thus  expresses  himself : 

^^  Loose,  random  reports  out  of  court,  never  can  nor  ought  to  be 
thought  of  sufficient  consequence  to  merit  a  serious  consideration  in  the 
sanctuary  of  justice.  If,  however,  any  man  summoned  as  a  juror,  should 
be  so  lost  to  all  sense  of  duty,  as  to  form  a  hasty  opinion  upon  vague  and 
idle  reports,  and  to  express  it,  such  man,  upon  due  proof  of  such  decla- 
rations, should  be  rejected  as  unworthy  to  sit  upon  a  trial  where  the  life 
of  a  man  was  concerned.  Indeed,  it  appears  to  me  that  such  conduct 
would  not  only  be  highly  offensive  in  the  eyes  of  God,  but  a  high  misde- 
meanor in  law,  for  which  he  ought  to  be  severely  punished.*' — 5.  C. 
Rep.  321. 
In  the  State  vs.  Benton^  {Dev,  and  BatL  Rep.  208,)  the  defendant 
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having  been  convicted  capitally,  moved  a  new  trial  on  this  ground, 
(among  others  therein  set  forth,)  that  the  court  erred  in  disallowing  the 
prisoner's  challenges  for  cause,  to  the  jurors,  who  swore  that  they  had 
formed  and  expressed  an  opinion  relative  to  the  prisoner's  guilt  or  inno- 
cence. Judge  Gaston,  in  delivering  the  opinion  of  the  Supreme  Court, 
thus  expresses  himself: 

**  The  position,  that  a  juryman  may  not  be  challenged,  because  of  an 
opinion  made  up  and  declared  on  the  very  matter  to  be  tried,  unless  such 
declaration  can  be  referred  to  personal  ill-will,  seems  to  us  not  well  found- 
ed. The  indifferency  required  by  the  law^must  be  one  of  the  judgment, 
as  well  as  of  the  passions,  such  as  enables  the  trior  to  find  the  facts  truly 
according  to  the  evidence ;  therefore,  a  mind  not  thus  indifferent,  but 
inclined  against  one  or  the  other  of  the  parties  to  the  issue,  whether  from 
a  personal  dislike  or  a  previous  determination  on  the  controversy,  has  to 
him  an  unfavorable  disposition,  or  in  the  language  of  the  olden  times,  an 
'ill-will.'"  Thus  Breton,  speaking  of  the  prisoner  being  permitted  to 
challenge  a  juror,  because  he  was  one  of  the  indictors,  gives  as  a  reason, 
because  "  there  was  a  presumption,  that  all  who  indicted  him  still  bear 
the  same  ill-mil  against  him." 

"  In  the  answer  of  Judge  Chase  to  the  articles  of  impeachment  against 
him,  he  lays  down  as  a  rule,  that  the  laws  presume  indifferency  of  every 
juryman,  until  the  contrary  appears  ;  and  that  the  presumption  is  not  re- 
moved by  general  expression  of  opinion,  as  to  the  criminality  of  the  act, 
of  which  the  party  is  accused  ;  but  he  distinctly  admits,  that  this  presump- 
tion is  repelled  by  the  declaration  of  an  opinion  that  the  parly  is  guilty 
of  the  offence  charged. 

"  From  a  decided  opinion  declared,  the  law  infers  a  bias  ;  and  the  be- 
lief of  the  person  so  biased,  that  he  can  rise  superior  to  its  influence,  does 
not  repel  the  legal  inference,  nor  aught  it ;  for  it  not  unfrequenlly  happens, 
that  those  who  are  most  confident  in  the  ability  of  their  understanding  to 
triumph  over  the  obstacles  in  the  way  of  its  free  exercise,  and  of  the  as- 
certainment of  truth,  owe  this  confidence  to  their  ignorance  and  the  stub- 
bornness of  prejudice,  and  may  be  the  least  qualified  for  the  discharge  of 
this,  to  all  persons  and  at  all  times,  perilous  undertaking. 

"  The  lav»  excludes  from  the  jury-box,  as  far  as  the  infirmity  of  humaa 
nature,  and  the  imperfections  of  human  institutions  will  permit,  any  bias, 
partiality  or  prejudice  which  may  prevent  the  verdict  from  being  a  find- 
ing of  the  truth,  upon  the  proofs.  Itimows  that  honest,  but  weak  men, 
may  confidently  believe,  that  they  are  governed  by  the  evidence,  when 
they  are  misled  by  their  prepossessions ;  aware  of  the  difficulty  with 
which  the  understanding  emancipates  itself  from  the  thraldom  of  opinions, 
once  definitely  formed  and  declared,  it  pronounces  those  unfit  for  the  free 
examination  of  a  controverted  matter,  who  have  thus  prejudged  it.  But 
the  law  would  do  violence  to  the  deductions  which  the  observation  and 
experience  of  every  day  furnish,  if  it  held  that  any  impression  inducing 
assent  for  the  moment,  to  the  existence  of  a  supposed  fact,  disqualified 
the  understanding  from  entering  upon  a  grave  inquiry  into  the  actual  ex* 
istence  of  a  fact,  with  perfect  freedom.  Impressions  short  of  full  belief, 
opinions  not  definitely  made  up;  or  depending  upon  the  supposition,  that  ' 

Uters  shall  turn  out  as  they  have  been  represented — all  of  these  VN^' 
w  impediments  in  the  way  of  impartial  deliberation,  and  furnish 
ipect  that  the  juror  may  lean  more  favorably  to  the  one 
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Other  party  in  the  issue ;  and,  therefore,  in  all  these  cases y  the  lawy  by  means 
of  a  chaileiige  to  the  favorer  ^  authorizes  an  inquiry  y  whether  y  in  truthy  they 
have  produced  this  6ta9." 

We  deem  it  unnecessarj  to  extend  this  investigation  further.  The 
foregoing  momentous  principles  can  never  be  successfully  controverted. 
To  overturn  them,  is  to  respect  the  deep  foundations  of  criminal  jurispru- 
dence itself.  It  is  to  I'eturn  to  the  rude  and  barbarous  ages,  when  coun- 
sel was  refused  to  a  prisoner  charged  with  a  capital  crime  ;  when  the 
privilege  was  denied  him  to  prove  his  innocence  by  witnesses;  and  when 
he  was  pressed  to  death  by  heavy  weights,  for  challenging,  peremptorily, 
a  greater  number  of  jurors  than  he  was  lawfully  entitled  to.  Such  inhu- 
manity is  now  deservedly  repudiated  by  the  civilized  world.  It  has 
passed  away  with  the  fire  and  faggot,  the  thumb-screws,  and  the  inqui- 
sition, and  I  sincerely  trust,  never  to  be  re-established.  Occasions  might 
occur,  as  did  in  Britain,  during  the  rebellion  of  1715  and  1745,  when, 
from  the  necessity  of  the  case,  their  fundamental  principles  would  have  to 
be  disregarded.  In  such  an  emergency,  the  maxim,  "  salus  popuH  supre- 
ma  /6x,"  would  be  the  law  of  the  case.  An  alien  is  entitled  to  be  tried  by 
a  jury  de  me^etate  linguay  or  composed  one  half  of  foreigners,  pro- 
vided that  number  can  be  found  in  the  place.  Still,  if  such  a  jury 
cannot  be  found,  he  roust  be  tried.  It  would  be  a  calumny  upon  the 
State,  to  say  that  she  is  incapable  of  affording  her  citizens  a  fair  trial.  At 
least,  the  present  case  presents  no  such  necessity  as  would  warrant  the 
court  in  bending  rules  ordained  by  the  most  eminent  judges,  to  shield  the 
innocent  and  not,  as  it  is  supposed  by  many,  the  devices  of  crafty  counsel, 
to  defeat  the  administration  of  criminal  justice.  On  the  contrary,  after 
the  most  deliberate  consideration,  to  pronounce  this  objection  insuperable  ; 
for,  however  unwilling  we  may  be  to  see  the  guilty  escape,  we  are  still 
more  so  to  establish  a  precedent,  which  would  jeopaxdize  the  safety  of 
the  innocent. 


No.  92. — Warken  J.  Boon,  plaintiff  in  error,  vs.  The  State  of 

Geoboia,  defendant  in  error. 

It  is  a  good  cause  of  challenge  to  the  array  in  a  criminal  case,  that  the  tales  jurors 
presented  on  the  panel  and  put  upon  the  prisoner,  were  drawn  from  the  Grand 
Jury  box  by  the  presiding  Judji^e,  and  the  list  of  the  names  so  drawn,  was  furnished 
to  the  sheriff  b^  the  court,  with  instructions  to  summon  them  to  serre  as  tales 
jurors  on  the  trial. 

The  opinion  which  disqualifies  a  juror  from  sitting  in  a  criminal  case,  depends  upon 
its  nature  and  strength,  and  not  the  source  in  which  it  originated. 

This  was  an  indictment  for  murder,  tried  in  the  Superior  Court  of 
the  County  of  Greene,  before  Judge  Merriwether,  at  the  September 
adjourned  Term,  1846. 

For  the  history  of  the  case  and  the  errors  assigned,  see  the  op?- 
of  the  Supreme  Court. 
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F.  H.  Cone,  for  the  plaintiff  in  error,  made  the  following  points : 

l8t.  That  on  the  trial  of  criminal  cases,  it  is  the  duty  of  the  sheriff  to  summon 
the  tales  jurors  from  the  by-standers  or  others,  and  the  selection  of  the  persons  thus 
summoned  belongs  exclusively  to  the  sheriff  or  his  lawful  deputies ;  and  that  it  is 
not  lawful  for  the  presiding  judge  on  a  criminal  trial  to  draw  the  names  pi  per- 
sons who  are  to  serve  as  tales  jurors  on  such  trial,  from  the  box  containing  the 
names  of  persons  wno  are  selected  to  serve  as  Grand  Jurors  — 3  Bacon*s  jUtr. 
744 ;  3  BlackgUme'i  Com.  355  ;  3  Coke  Litt,  504,  624 ;  1  Chit.  Crim,  Lam, 
412,  421 ;  Hotchkiss  Dig.  222, 45,  628,  629,  702,  704  ;  Frin.Jhg.  429,  430. 

2d.  That  where  a  person  who  is  offered  as  a  juror  in  a  criminal  trial,  has  an- 
swered the  questions  ordered  to  be  propounded  to  him  under  the  act  of  1843  in 
the  negative,  so  as  to  render  him  a  competent  juror,  it  is  the  right  of  the  prisoner 
to  put  such  juror  on  triors,  And  to  prove  by  witnesses  before  the  triors  that  such 
juror  has  formed  and  expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  pris- 
oner, from  hearsay  or  report,  and  to  prove  any  other  facts  that  may  show  that 
said  juror  does  not  stancf  indifferent  between  the  prisoner  and  the  State. — Hotek- 
kiss  Dig.  797-8 ;  Chit.  Crim.  Law,  443,  447 ;  3  Coke  LiU.  522 ;  3  Bacon  Abr. 
765,  766;  11  Petersdorf,  742;  40  Law  Lib.  100-5-6-8;  6  Eng.  Com.  Law, 
492;  1  Johns.  Rep.  316;  3  Stewart  and  Porter,  308;  7  Cowen  R.  121,  122;  4 
Wendell,  229  ;  21  ib.  509. 

J.  M.  AsHURST,  Solicitor-General,  for  the  State. 

1st.  No  threat  will  justify  a  killing. — Prince,  642. 

2d.  In  a  criminal  cause,  there  being  a  deficiency  of  jurors  from  challenge  or 
otherwise,  the  court  may  order  the  sheriff  or  his  deputy  to  summon  by-standers  or 
others. — Prince,  430. 

3d.  Who  are  competent  jurors  to  try  criminal  causes  under  our  law .' — Prince, 
430. 

4th.  At  common  law,  independently  of  our  statute,  it  would  not  have  been  a 
good  ground  of  challenge  to  the  array,  that  they  were  tsJcen  from  the  intelligence 
of  the  county. — 4  Barn,  and  Aid.  491. 

5th.  A  juror  who  answers  both  questions  under  the  act  of  1843,  so  as  to  make 
him  competent,  cannot  be  rendered  incompetent  before  triors,  by  proof  of  an  expres- 
sion of  opinion  from  rumor  or  hearsay  merely;  but  it  must  be  shown  also  that  such 
expression  arises /rom  iUrwiU  or  individual  prefudice. — Stephen's  Crim.  Law,  300 ; 
Joy  on  Con.,  <^,  189  et  se^. ;  4  Bam.  and  Aid.  502. 

Suppose  the  court  in  this  case  had  awarded  triors,  and  the  proof  submitted  to 
them  that  a  mere  expression  of  opinion  as  to  the  guilt  or  innocence  of  the  prisoner, 
had  been  made  from  rumor  or  otherwise,  and  the  court  below  had  charged  the 
triors,  that  this  of  itself,  unless  ddne  with  a  malicious  intent,  would  not  render 
the  juror  incompetent,  would  this  court  decide  that  error  had  beeii  committed  ? 

By  the  decision  of  the  court  in  Robinson^ s  case,  a  juror  answering  negatively  to 
the  questions  propounded  under  the  act  of  1843  was  prima  facie  a  competent 
juror.    How  is  he  rendered  incompetent  ?    By  the  rules  of  the  common  law  only. 

6th.  The  sixth  article  of  the  amendments  to  the  Constitution  of  the  United 
States,  has  reference  alone  to  the  trial  of  officers  against  the  laws  of  the  United 
States. — 3  Story  on  Constitytion,  652-6. 

The  Constitution  of  Georgia  prescribes  the  fundamental  law,  and  fixes  the  right 
of  trial  by  jur^  of  offenders  against  her  own  laws.  And  the  Legislature  has  a 
ri^ht  to  prescribe  any  law,  not  inconsistent  with  the  State  Constitution,  for  the 
trial  and  punishment  of  offenders  against  the  State  laws. — Prince  Dig.  91-4^. 

By  the  Court — Lumpkin,  Judge. 

"  was  a  writ  of  error,  to  a  judgment  of  the  Superior  Court  of  Oreenor^ 
The  plaintiff  in  error  was  indicted  for  murder^  convicted  udC 
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senteDced  to  be  hanged.     There  are  several  objections  raised  to  the 
record  and  proceedings  in  the  case. 

It  appears  that  when  the  prisoner  was  put  on  his  trial  and  the  jury 
about  to  be  sworn,  the  defendant  challenged  the  array ,  because  the  same 
was  not  arrayed  by  the  sheriff  or  his  lawful  deputy — so  far  as  related  to 
the  tales  jurors  presented  on  said  panel ;  but  that  said  tales  jurors,  to  wit 
the  eighteen  last  named  in  the  array,  were  not  summoned  from  the 
by-standers  or  others  according  to  law  ;  but  that  the  names  of  the  tales 
jurors  were  drawn  from  the  grand  jury  box  by  the  presiding  judge ;  and 
the  list  so  drawn  was  furnished  to  the  sheriff,  by  the  court,  with  instruc- 
tions to  summon  them  to  serve  in  the  case :  and  the  persons  so  drawn 
were  those  presented  as  tales ']mtots  in  said  array.  Whereupon  the  defend- 
ant prayed  that  the  array  might  be  quashed,  which  motion  being  over- 
ruled the  prisoner  by  his  counsel  excepted. 

In  the  further  progress  of  the  case,  Adam  6.  Scott  was  presented  and 
put  upon  the  prisoner  as  a  juror ;  and  the  counsel  for  the  prisoner,  for  the 
purpose  of  ascertaining  his  competency,  proposed  to  ask  him,  under  the 
act  of  1833, ''  whether  he  had  formed  and  expressed  an  opinion  in  re- 
gard to  the  guilt  or  innocence  of  the  prisoner  at  the  bar."  The  court 
would  not  suffer  this  to  be  done,  holding  that  the  only  questions  which  could 
be  put  to  the  juror  on  his  voire  dire^  by  the  court,  were  those  prescribed  by 
the  act  of  1843,  namely :  '^  Have  you,  from  having  seen  the  crime  com- 
mitted or  having  heard  any  part  of  tne  evidence  delivered  on  oath,  form- 
ed and  expressed  an  opinion  in  regard  to  the  guilt  or  innocence  of  the 
prisoner  at  the  bar.'"  ^'  Have  you  any  bias  or  prejudice  resting  on  your 
mind  for  or  against  the  prisoner  at  the  bar  ?"  To  which  opinion  of  the 
court  defendant's  counsel  excepted. 

John  Branch  was  then  offered  and  put  upon  the  prisoner  as  a  juror  ; 
and  the  two  interrogatories  prescribed  by  the  act  of  1843  having  been 
successively  propounded  to  nim*  on  his  voire  dire  and  answered  in  the 
negative,  the  prisoner  moved  to  put  him  on  triors,  in  order  to  prove  by 
witnesses,  before  them,  that  the  juror  had  formed  and  expressed  an  opin- 
ion, as  to  the  guilt  or  innocence  of  the  prisoner  at  the  bar,  from  hearsay  or 
report.  The  court  refused  to  allow  this,  whereupon  the  accused,  by  his 
counsel  excepted. 

Defendant's  counsel,  in  the  course  of  the  case,  inquired  of  a  witness, 
John  G.  Durham,  whether  the  deceased  had  not  made  threats  against  th€t 
prisoner,  which  were  communicated  to  him  before  the  homicide  was  com- 
mitted. The  court  ruled  out  the  evidence  as  inadmissible  to  justify  the 
killing.     Whereupon  counsel  for  defendant  excepted. 

The  second  and  fourth  grounds  of  error,  have  been  abandoned  by  the 
counsel  for  the  accused.  On  the  third^  to  wit,  the  refusal  of  the  Circuit 
Judge  to  permit  John  Branch  to  be  put  upon  triors,  for  the  purpose  of 
ascertaining  his  competency,  this  court  would  be  compelled  to  award  a 
new  trial  in  accordance  with  the  opinion,  just  delivered  in  the  case  of 
IRnchen  P.  Boon  vs.  the  State, 

Before,  however,  dismissing,  this  branch  of  the  exceptions,  I  would  re- 
mark, that  a  juror's  competency  should,  in  every  case,  be  tested  by  the 
strength  of  his  conviction  and  not  by  the  nature  or  degree  of  testimony 
which  produce  it. 

Chief  Justice  Spencer,  on  the  trial  of  Van  Alsty  ne,  for  the  murder 
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HuddlestoDe,  staled  the  principle  adopted  by  him  to  be  this :  ''  If  a  person 
had  formed  or  expressed  an  opinion  for  or  against  the  prisoner,  on  a 
J^nowiedge  of  any  of  the  facts  attending  the  murder,  or /ram  inforviaiian 
of  those  €icquainted  with  thefactSj  he  considered  it  good  cause  of  challenge  ; 
but  if  the  opinion  of  jurors  were  founded  on  mere  rumor  or  report,  he 
decided  that  such  opinion  did  not  disqualify  the  jurors." 

Now,  this  rule  which  certainly  has  the  recommendation  of  being  clear 
and  explicit,  has  been  nominally  followed  by  the  courts  of  several  of  the 
States,  and  that  of  our  southern  sister  Alabama  among  the  rest.  Indeed, 
the  Legislature  of  this  State  has  made  it  a  matter  of  express  statutory 
regulation.  And  yet  the  Supreme  Court  of  Alabama,  in  the  trial  of 
Coleman  Williams,  in  its  comments  upon  Pollard's  case,  decided  by  the 
General  Court  of  Virginia,  have  shown  conclusively,  how  unsafe  and  un- 
satisfactory a  criterion  of  impartiality  is  the  arbitrary  standard  set  up  by 
Judge  Spencer,  as  every  other  will  be  in  practice  not  founded  in  the  rea- 
son of  things.  This  is  not  a  place  for  the  bed  of  Procrustes,  but  for  a  rule 
flexible  and  malleable,  and  which  can  be  moulded,  in  the  minds  of  the 
triors,  to  adapt  itself  to  the  ever-varying  circumstances  of  each  individual's 
opinion.  John  H,  Parker  was  held  to  be  an  impartial  juror,  by  the  Gen- 
eral Court  of  Virginia,  notwithstanding  he  had  formed^  and  thought  he  had 
expressed^  an  opinion  unfavorable  to  the  prisoner^  from  having  heard  one 
of  the  witnesses  testify. 

The  Supreme  Court  of  Alabama  justify  this  decision  although  in  the 
ver^'  teeth  of  the  principles  asserted  by  the  ^bief  Justice  of  New- York. 
Says  Judge  Taylor :  '^  It  does  not  appear  what  kind  of  testimony  the 
juror  heard ;  it  may  have  been  altogether  circumstantial,'  and  although  it 
was  sufficient  to  impress  him  with  the  idea,  that  the  accused  was  guilty, 
it  is  true,  yet  that  impression  must  have  been  quite  unsettled,  which  was 
evinced  by  the  slight  recollection  he  had  with  regard  to  it ;  and,  we  must 
suppose,  had  not  made  any  such  impressh)n  on  his  mind  as  closed  it  against 
the  full  effect  of  the  testimony  which  might  be  offered  on  the  trial." 

So  much  for  Chief  Justice  Spencer's  rule,  which  excludes  a  juror 
whose  opinion  is  formed  '^  from  the  information  of  those  acquainted 
with  the  facts,"  and  the  commentary  of  the  court  professedly  adopting  it ! 
The  judgment  of  the  Virginia  court  justified  and  approved  the  rule, 
which  pronounces  a  juror  indifferent  between  the  prisoner  and  the  Stat-e, 
jklthough  he  has  formed,  and,  he  thinks  it  probable,  has  expressed,  an 
opinion,  that  the  defendant  was  guilty,  from  having  heard  a  part  of  the 
testimony^  on  oathy  in  open  court  ! 

The  other  branch  of  the  proposition  stated  by  the  Chief  Justice,  will 
be  demonstrated,  in  practice,  to  be  equally  defective  and  untenable. 

The  most  inveterate  impressions,  such,  even,  as  will  not  yield  to  ^'  con- 
firmation strong  as  proof  from  Holy  WW/,"  are  not  unfrequently  created 
by  rumor  ;  atid  if  an  opinion  be  thus  firmly  riveted  in  a  mind  so  weak  or 
wicked  that  it  will  not  yield  to  the  force  of  testimony,  even  though  Uie 
juror  is  under  the  solemn  sanction  of  an  oath  to  give  his  verdict  accord- 
ing to  the  evidence,  ought  not  such  an  opinion  to  operate  as  an  excln*  ' 
sion,  notwithstanding  it  be  founded  on  report,  or  anything  else.? 

We  return,  then,  with  abiding  confidence  in  the  simplicity  and  sound«> 
ness  of  the  principle  established  by  this  court ;  namely,  that  it  is  the 

"iofthe  opinion  which  the  juror  has  imbibed,  which  must  decide' 


MILLEDGEVILLE.  NOVEMBER  TERM,  1846.  635 


W.  J.  Boon  VM.  The  State  of  Georgia. 


competency,  regardless  of  the  source  in  which  it  originated.  A  rule 
which  should  commend  itself  to  all,  securing,  as  it  infallibly  must,  a 
trial,  in  all  cases,  in  the  county  in  which  the  offence  was  perpetrated ; 
and  by  a  jury,  either  selected  by  the  prisoner  himself,  or  by  those,  as 
iriorsy  whom  he  has  accepted  to  pass  upon  the  merits  of  the  indictment. 

Forced,  as  we  are,  to  reverse  the  judgment  below,  on  this  ground,  we 
shall  consume  but  little  time  in  disposing  of  the  firsl  objection,  to  wit, 
the  challenge  to  the  array,  because  the  tales  jurors  were  drawn  by  the 
court  from  the  grand  jury  box,  and  the  list  furnished  to  the  sheriff,  to  be 
by  him  summoned  to  constitute  the  jury. 

We  are  not  prepared  to  say,  that  a  grand  juror  is  disqualified^  as  suchy 
from  serving  on  the  trial  of  a  criminal  case.  Such  a  decision  was  once 
made  by  a  distinguished  judge  of  this  State,  and  Imay  add,  not  without 
reason.  It  is  the  duty  of  the  grand  jury  to  accuse  the  defendant ;  of 
the  petit  jurors  to  try  him.  When,  from  challenge  or  otherwise,  there 
shall  not  be  a  sufficient  number  of  jurors  to  determine  causes,  it  is  made 
the  duty  of  the  sheriff  to  summon  by-standers,  or  others,  qualified  as  re- 
quired by  law,  to  complete  the  panel.  What  is  meant  by  this  ?  Tales- 
men,  to  fill  up  the  grand  jury  list,  are  to  be  summoned  from  that  class 
who  belong  to  the  grand  jury  list.  Is  not  the  reverse  of  this  equally 
true,  that  when  a  full  panel  is  needed  to  try  criminals,  tales-men 
are  supplied  from  the  petit  jury  list  ?  Can  any  others  be  rightfully  de- 
nominated tales-men^  to  make  up  a  full  panel  by  additions  to  the  twenty- 
four  or  twelve,  as  the  case  may  be,  already  in  attendance  }  ■  Are  grand 
jury  men  such  like  men  as  these  } 

Scrutinize  carefully  the  act  of  1805,  and  see  the  distinction  obviously 
made  between  grand  jurors  and  those  for  the  trial  of  civil  and  criminal 
causes,  or  petit  jurors !  Reflect,  too,  upon  the  directions  given  by  our 
law  for  the  selection  and  drawing  of  grand  juries,  and  does  not  the  con- 
viction fasten  itself  on  the  mind,  that  the  sealed  box  containing  their 
names,  is  only  to  be  opened,  from  term  to  term,  for  the  sole  purpose  of 
drawing  a  grand  jury  proper  ^  and  that  it  is  an  unauthorized  innovation  of 
the  sanctity  of  that  seal,  to  break  it  for  any  other  purpose  } 

By  the  38th  section  of  the  judiciary  act  of  1799,  "  all  free  male  white 
citizens,  above  the  age  of  twenty-one,  and  under  sixty  years,  are  de- 
clared to  be  qualified  as  petit  jurors^  for  the  trial  of  all  civil  causes ;  but 
for  the  trial  of  treason,  felony,  breach  of  the  peace,  or  any  other  crime, 
or  of  any  title  to  real  estate,  they  (that  is  the  petit  jurors  mentioned  in 
the  previous  part  of  the  section)  must  be  qualified  to  vote  at  elections 
for  members  of  the  Legislature.  This  provision,  unquestionably,  does 
not  apply  to  the  grand  jury.  In  strictness,  then,  whence  the  right  of 
grand  jurors  to  sit  on  the  trial  of  criminal  cases  ?  They  have  not  been 
detailed  specifically  for  this  duty,  and  if  it  be  claimed  for  them,  as  being 
by-standers  and  others,  tales  de  circumstantibusy  under  the  44th  section  of 
the  judiciary,  then,  by  parity  of  construction,  petit  jurors  would  be 
entitled  to  be  summoned,  as  taleS'^men^  to  complete  the  grand  inquest, 
in  case  a  sufficient  number  should  not  appear  to  be  sworn.  Still,  the 
courts,*  perhaps,  Would  not  feel  warranted  in  rejecting  from  the  juiy 
any  citizen,  otherwise  competent,  who  was  within  the  lawful  ago,  had 
paid  all  taxes,  &c.  .  ♦• 

There  are  other  and  better  reasons  for  discouraging  this  practice 
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The  law  deyolres  the  daty  of  sammoning  the  jury  upon  the  shenff  or 
hi»  deputy ;  and  if  they  are  disqualified,  Uien  upon  the  coroner,  or  such 
other  disinterested  person  as  the  court  may  appoint.  The  mimteriai 
officer  acts  upon  his  official  responsibility,  and  for  any  misconduct,  the 
party  aggrieved  has  his  redress. 

We  are  aware  that  courts,  in  their  praiseworthy  enthusiasm  to  sup- 
press  crime,  have,  in  some  instances,  eTen  dictated  to  the  sheriff,  from 
the  bench,  the  individuals  to  be  summoned.  We  cannot  express  too 
strongly  our  repugnance  to  these  innovations  as  to  the  mode  of  trjiDg 
offences.  They  are  subversive  of  the  great  principles  of  the  commnii 
law — ^principles,  too,  founded  in  a  deep  regard  to  the  life  and  liberty  of 
the  citizen  ;  and  I  shall  be  pardoned,  I  trust,  for  suggesting,  just  here, 
that  memorable  saying  of  Sir  Michael  Foster :  ^^  Judges  are  ministers 
appointed  by  the  crown,  for  the  ends  of  public  justice,  and  should  hare 
written  on  their  hearts  the  solemn  engagement  his  majesty  is  under,  ^  to 
cause  law  and  justice  in  mercy  to  be  executed  in  all  his  judgments.'  '* 
— Foster  J  263. 

For  the  purpose  of  showing  with  what  jealousy  courts  watch  every  de- 
parture from  the  mode  prescribed  by  law,  in  selecting  a  criminal  jury, 
I  would  refer  to  Gibson  ys.  The  Commoawealthy  Va,  Cases j  111 ;  Gardmer 
vs.  TumeTj  9  John  Rep,  260 ;  Eaton  vs.  The  CommonweiUUij  6  Bist. 
Rep.  447 ;  Mttchell  vs.  LikinSy  3  Blackf,  Rep.  258. 

But  there  is  a  stronger  reason  stiU,  for  arresting  this  proceeding. 
Are  none  but  grand  jurors  the  peers  of  the  prisoner  ?  Are  they^  on  the 
contrary,  his  fellows  m  sjrmpathy,  or  anything  else  ?  Was  it  ever 
known — ^was  it  ever  heard  of — that  peerSj  in  England,  were  tried  by  yeo- 
men, or  yeomen  by  peers  ?  Will  it  be  replied,  that  our  law  recognixes 
no  distinction  in  classes  in  this  happy  country  ?  Still,  is  there  none,  in 
fact ;  in  sentiment,  habits,  and  everything  else,  which  makes  one  man 
to  differ  from  another  ?  Does  not  the  law  itself  discriminate  ?  Does 
every  citizen,  even  all  those  who  vote  for  members  of  the  Legislature, 
serve  as  grand  jurors  ^  Or  is  not  this  privilege  limited  to  a  few  ^'  fit  and 
proper  persons,"  to  be  selected  by  the  justices  of  tlie  Inferior  Court, 
together  with  the  clerk  and  sheriff  of  the  county }  The  statute,  then, 
itselfmakes  a  difference.  Isitnot  constantly  observed  in  practice  ?  On 
the  trial  of  overseers  for  the  killing  of  slaves,  are  overseers  or  employers 
elected  to  sit  on  the  jury  ? 

It  is  needless  to  disguise  it,  that  man  only  is  the  equal  of  the  other, 
who,  in  the  legal  as  well  as  the  common-sense  acceptation  of  that  term, 
from  situation,  condition  in  life,  education,  morals,  employment  and 
other  circumstances,  thinks  as  he  thinks  and  feels  as  he  feels. 

What  chance  had  a  '^  Jew  dog  "  in  a  Christian  court,  formerly,  in 
Britain,  and  even  now,  in  many  parts  of  the  Continent }  The  prejudices 
of  caste,  which  so  warp  the  understanding,  may  not  operate  as  strong 
here  as  elsewhere  ;  still  they  exist  and  vitally  affect  the  conduct  of  men, 
often,  perhaps,  unconsciously  to  themselves. 

Believing,  therefore,  as  we  do,  that  the  practice  under  investigation 
is  manifestly  at  war  with  the  spirit,  at  least,  of  the  •great  right  granted 
to  all,  of  being  tried  by  their  peers,  we  cannot  give  it  our  sanction, 
idgment  reversed. 


i 
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No.  93. — William  ^J,  Bell  et  al.j  plaintiffs  in  error,  vs.  Eliza 
Bell,  by  her  next  friend,  Elizabeth  Bugg,  defendant  in 
error. 

At  common  law,  marriage  amounts  to  an  absolute  gift  to  the  husband  of  all  the  per- 
"sonal  estate  of  the  wile,  of  which  she  is  at  the  time  actually  possessed,  in  her  own 
right. 

In  her  choses  in  action  he  acquires  only  a  qualified  property,  which  may  be  made  ab- 
solute by  a  reduction  into  possession  during  his  life. 

The  wife  is  entitled  in  equity  to  a  suitable  provision  for  herself  and  her  children,  out 
of  her  fortune,  whenever  it  is  within  reach  of  a  court  of  chancery,  and  not  reduced 
into  possession  by  the  husband ;  and  this  right  extends  both  to  legal  and  equitable 
choses  in  action. 

Whether  the  children  have  a  distinct  substantive  right  to  a  provision  out  of  her 
choses  in  action.    Quere  ? 

The  Wife  may  file  her  bill  by  her  next  friend,  to  assert  her  equity. 

The  wife's  equity  is  good  against  her  husband's  assignees  in  bankruptcy  or  insol- 
vency, his  assignees  to  pay  his  debts  generally,  and  also  against  a  special  assignee, 
or  purchaser  for  value. 

A  division  of  an  estate  under  our  statute,  at  the  instance  of  the  administrator,  set' 
ting  apart  one  share  to  the  husband  in  right  of  his  wife,  and  leaving  it  ii^the 
possession  of  the  administrator,  (neither  the  nusband  nor  wife  being  present,  nor 
represented,  and  no  refunding  bond  being  given,)  is  not  such  a  reduction  into  pos- 
session as  will  defeat  the  wife's  equity. 

This  was  a  bill  in  equity,  filed  by  Eliza  Bell,  a  feme  covert,  by  her 
next  friend  against  her  husband,  William  Jewell,  the  administrator  on 
the  estate  of  her  deceased  father,  and  sundry  judgment  creditors,  pray- 
ing for  an  injunction,  and  decree  for  what  is  commonly  callea  the 
wife's  equity,  to  be  set  apart  in  the  uame  of  a  trustee  for  the  special 
use  of  herself  and  her  children.  The  bill  stated  that  the  complainant 
was  one  of  five  distributees  of  the  estate  of  her  deceased  father,  Wil- 
liam Bugff,  who  died  in  1845,  possessed  of  considerable  property,  con- 
fiOflting  oflahds  and  slaves,  &c.  That  said  William  Jewell  administered 
on  his  estate.  That  on  the  application  of  the  administrator,  the  Court 
of  Ordinary,  in  December,  1845,  appointed  certain  persons  as  commis- 
sioners to  divide  the  slaves.  That  on  the  10th  day  of  December  fol- 
lowing, the  commissioners  thus  appointed  divided  the  slaves  into  five 
portions,  and  that  four  of  the  slaves  were  apportioned  to  her  husband 
in  her  right.  That  neither  the  complainant  nor  her  husband  was  a  party 
to  the  proceedings  for  a  division,  nor  had  notice  of  the  application 
therefor,  nor  was  either  of  them  present  at  the  division.  That  the 
slaves  thus  allotted  and  set  apart  never  went  out  of  the  possession  of  the 
administrator,  Jewell,  and  no  person  was  present  on  the  part  of  her  hus- 
band to  receive  them,  and  the  administrator  continued  to  retain  control 
over  thQm.  That  they  had  never  been  in  the  possession  of  her  husband, 
but  had  remained  with  the  administrator  until  they  were  seised  by  the 
sheriff  as  the  property  of  her  husband  by  virtue  of  an  execution  at  the 
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instance  of  Thomas  E.  Zuber,  one  of  the  defendants  to  said  bill. 
That  the  levy  was  made  on  the  15th  of  December,  while  said  slaves 
were  in  the  possession  and  under  the  control  of  the  administrator. 
That  said  slaves  were  sold  in  February ,  1846,  by  the  Sheriff,  under  an 
agreement  that  the  proceeds  of  the  sale  should  be  held  by  the  Bheriflf, 
subject  to  the  decision  of  the  court  on  the  facts  of  the  case,  in  the  same 
manner,  and  with  the  same  benefit  to  her,  as  on  an  application  by  bill 
on  her  part  to  stay  the  sale,  and  to  seek  the  aid  of  a  court  of  equity  in 
her  behalf  to  have  the  property  set  apart  for  her  exclusive  benefit,  bo 
that  the  creditors  of  her  husband  should  not  subject  the  same  to  the 
satisfaction  of  their  demands  against  him.  And  finally,  that  her  hus- 
band was  hopelessly  insolvent,  and  unable  to  maintain  her  and  her  elul- 
dren. 

This  bill  was  returned  to  October  Term,  1846,  of  Oglethorpe  Supe- 
rior Court,  when  the  solicitors  for  the  defendants  below,  demurred 
thereto  on  the  following  grounds : 

Ist.  That  so  far  as  respected  the  money  in  the  hands  of  the  sheriff, 
or  the  slaves  out  of  which  the  same  was  raised,  the  wife  could  have  no 
equity  to  a  settlement  out  of  the  same,  as,  by  the  allegations  in  her  bill, 
the  said  creditor-defendants  were  calling  upon  neither  a  court  of  law  nor 
equity  to  assist  them  in  prosecuting  their  rights,  but  were  merely  execut- 
ing judgments  of  the  court  already  obtained. 

2d.  Because  the  creditors  could  levy,  and  did  levy  only  upon  the 
legal  interest  of  the  husband,  William  J.  Bell,  their  debtor,  and  could 
seU  and  did  sell  nothing  more.  If  the  slaves  were  not  his,  the  pur- 
chaser received  no  good  title. 

3d.  That  if  the  slaves  were  not  the  subject  of  levy  and  sale,  a  full 
common-law  remedy  was  afforded  in  a  claim  by  the  administrator, 
Jewell.  If  he  failed  to  claim,  and  thereby  the  rights  and  interests  of 
the  complainant  were  affected,  her  redress  was  upon  him,  and  not  upon 
the  creditors,  in  whose  conduct  there  was  nothing  charged  illegal,  un- 
conscientious, or  inequitable. 

4th.  Because  the  creditors  were  not  attempting  to  make  any  equita- 
ble interest  of  the  wife  subject  to  their  debts,  and  consequently  the  rule 
of  doing  equity,  when  they  sought  equity,  did  not  apply. 

5th.  Because  the  exhibit  of  the  return  of  the  commissioners  attached 
to  complainant's  bill  showed  that  the  slaves  levied  on.  had  been  set  apart 
as  the  portion  of  William  J.  Bell,  and  the  only  reason  why  they  had  not 
been  delivered,  was  because  he  was  not  present.  If  the  order  of  divi- 
sion and  return  of  the  commissioners  were  illegally  obtained,  the  oom- 
plainant's  remedy  was  upon  the  administrator. 

6th  and  lastly.  Because  the  marital  rights  of  the  husband  had 
attached,  and  consequently  the  judgment  creditors  had  a  right  to  sell. 

After  argument  upon  the  demurrer,  the  court  below.  Judge  Sayre 
presiding,  overruled  the  same,  and  ordered  the  defendants  to  answer. 
To  which  decision  the  counsel  for  the  plaintifEs  in  error  excepted. 

1st.  That  the  court  erred  in  deciding  that  a  court  of  equity  would  in* 
terfere,  and  enjoin  a  judgment  creditor  from  selling  property  leaned  oa 
as  the  property  of  the  husband,  until  provision  was  made  for  the  sup* 

rt  of  the  wife, 
'd.  That  the  court  erred  in  deciding  that  the  marital  rights  of  4ft|| 
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husband  had  not  attached  to  the  slaves  set  apart  as  his  portion  of  the 
estate. 

3d.  That  the  court  erred  in  deciding  that  the  complainant  could  seek 
the  benefit  of  the  division  made  bv  the  commissioners,  and  at  the  same 
time  deny  the  benefit  of  it  to  the  judgment  creditors  as  being  irregular 
and  illegal. 

4th.  That  the  court  erred  in  deciding  that  the  marital  rights  did  not 
attach  till  the  indemnifying  bond  was  given. 

5th.  That  the  court  erred  in  deciding  that  the  return  of  the  commis- 
sioners of  the  division,  and  the  order  making  the  return  the  judgment  of 
the  Court  of  Ordinary,  were  not  sufficient  to  make  the  husband's  piarital 
rights  attach. 

6th.  That  the  court  erred  in  overruling  the  demurrer. 

Thomas  It.  R.  Cobb,  for  the  plaintifib  in  error,  insisted  : 

Ist  That  equity  will  not  enjoin  a  Ji.foi  against  the  husband  from  selling  pro- 
perty le?ied  on  as  his,  for  the  purpose  of  making  a  settlement  on  the  wife. — 
Murray  \B.  Lord  EUibank,  10  Ves,  88;  5  Cow.  590;  2  McCord,  36;  2  John. 
a  R.  206. 

2d.  That  the  partition  and  return  of  the  partitioners,  made  the  judgment  of  the 
Court  of  Ordinary,  setting  aside  specific  negroes  to  Bell  in  right  of  his  wife,  vested 
themarital  rights  of  Bell.— Z>ai?i5  vs.  Rkame,  1  McCord,  191 ;  Sansey  vs.  Garde 
Tier,  1  HUl,  191 ;  Spear's  Eq.  Rep.  160;  1  Hill  So.  Ca.  Chan.  397;  Richardson's 
Eq.  6 ;  2  GiU  and  John.  81 ;  3  Bro.  Ch.  362 ;  2  Corm.  Rep.  564 ;  1  Dev.  456 ;  4 
t*.  512. 

3d.  That  the  judgment  upon  the  partition  cannot  be  attacked  in  this  way  for  any 
irregularity,  no  fraud  bein||^  charged  and  no  prayer  to  set  aside  the  judgment,  or  to 
arrest  the  proceedings  until  the  judgment  could  be  reversed  in  the  Court  of  Ordi- 
nary.—Cote  c/  al.  vs.  HaU,  2  HUl  N.  Y.  Rep.  625;  1  Dev.  456 ;  3  J.  C.  Rep.  281 ; 
4ib.S5;  14  Ohio  Rep. 23S. 

4th.  That  Eliza  Bell,  the  wife,  claiming  the  benefit  of  the  partition,  is  estopped 
from  denying  the  benefit  of  it  to  the  creditors. 

William  S.  Rockwell  and  Benjamin  F.  Hardeman,  for  the  de- 
fendant in  error. 

Lumpkin,  Judge,  having  been  originally  of  counsel,  gave  no  opinion. 

By  the  Court — ^Nisbet,  Judge. 

The  case  made  in  this  record  involves  the  doctrine  of  what  is  called, 
in  the  books,  the  wife's  equity. 

The  cases  in  relation  to  this  subject  are  exceedingly  numerous. 

The  precise  extent  to  which  the  doctrine  of  the  wife's  right  in  equity 
to  a  settlement  out  of  her  equitable  and  legal  choses  in  action  goes,  we 
are  free  to  admit,  is  not  satisfactorily  settled.  Yet  we  do  not  hesitate 
to  say,  that  the  right  itself  is  as  clearly  and  as  permanently  established, 
both  by  authority  and  upon  principle,  as  any  known  to  the  equity  juris- 
prudence of  England  or  America.  It  is  difficult  to  trace  its  origin  and  * 
to  ascertain  the  grounds  upon  which  it  was  at  first  established. 

It  owes  its  biruk  to  the  parental  interposition  of  a  court  of  equity,  to 
provide,  out  of  property  accruing  to  a  wife,  for  her  support  and  that  ftf 
her  children,  when  they  have  no  other  sources  of  maintenance ;  age* 
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the  desertion,  neglect  or  inBolyency  of  the  husband  and  father.    It  is 
the  creature,  therefore,  of  a  court  of  equity,  and  stands  upon  its  own 
peculiar  doctrines ;  and,  according  to  Mr.  Story,  we  must  look  to  the 
practice  of  that  court  for  its  proper  fQundation  and  extent.     The  deci* 
sions  in  chancery  have  engrafted  it  upon  the  law  of  the  land.     And  in 
this  instance,  equity  has  relaxed,  as  we  think  most  wisely  and  benefi- 
cially, the  stern  and  cruel  rigidity  of  the  common  law ;  many  of  whose 
technical  iniquities  are  yielding  to  the  broader  light  and  more  exalted 
virtue  of  this  age.     That  its  farther  extent  should  be  carefully  guarded 
is  true ;  but  in  our  judgment  as  now  understood  and  recorded,  it  is 
based  on  reason  and  is  commended  by  its  conformity  to  the  precepts  of 
enlightened  humanity.     It  may  not  be  inconsistent  with  the  severity  of 
a  judicial  opinion  to  say,  that  these  equitable  rights  of  women  are,  in 
no  small  degree,  to  be  attributed  to  that  higher  estimate  of  the  sex,  which 
has  resulted  from  the  extension  of  education  and  Christianity.     Chan- 
cery, standing  in  hco  parentis^  ought  to  do  what  the  father  himself  wonld 
do  were  he  in  life. 

He  unquestionably  would  not  apply  his  earnings  to  the  payment  of 
debts  contracted  by  a  son-in-law,  (and  not  contracted  upon  the  credit 
of  such  earnings  in  his  possession,)  or  to  minister  to  his  extravagance 
and  dissipation,  until  he  had  first  provided  for  his  daughter  and  her 
children.  Equity,  occupying  his  place,  will  do  what  she  is  instructed  by 
reason  and  humanity  he  would  do.  Natural  justice  asserts  the  right  of 
a  suffering  child  to  her  patrimony,  as  against  the  right  of  strangers  to  her 
blood ;  or  even  of  her  own  husband,  when  he  is,  whether  by  vice  or  mis- 
fortune, incapable  of  providing  for  her.  And  without  refining  upon  this 
subject,  it  is  not  difficult  to  believe,  that,  after  all,  it  is  upon  natural  jus- 
tice that  the:whole  doctrine  is  based. 

At  common  law,  marriage  amounts  to  an  absolute  gift  to  Mie  husband 
of  all  the  goods,  personal  chattels  and  personal  estate,  of  which  the  wife 
is  actually  or  beneficially  possessed  at  that  time  in  her  own  right.  All 
these  he  acquires  an  absolute  property  in  and  dominion  over,  by  the 
marital  right.  He  does  not  require  the  aid  of  a  court  of  law  or  equity 
to  establish  his  claim  to  her  property  in  possession ;  he  takes  it  free  from 
any  right  of  survivorship  ;  he  may  dispose  of  it  during  life  or  bequeath 
it  at  his  death,  and  if  he  does  not  will  it  away,  it  goes  to  his  personal 
representatives  by  the  law  of  descent. — Clancy^s  Husband  and  Wije^  1 
lo  3  ;  1  Coke  Litt,  351  b ;  Storyh  Equity^  sec.  1402 ;  1  Ropety  169.  But 
to  her  choses  in  action,  such  as  debts  due  by  obligation,  or  by  contract 
or  otherwise,  the  husband  is  not  absolutely  entitled,  unless  they  are  re- 
duced into  possession  during  the  coverturel — Uoke  Lift,  351,  a; 
2  Roper  on  Husband  and  H'f/e,  204,  205  ;  Clancy^  3  to  9.  In  these 
the  husband  acquires  a  qualified  property,  which  may  be  asserted 
by  action  at  law,  and  if  not  reduced  into  possession  during  his  life,  they 
survive  to  his  wife,  and  at  her  death  descend  to  her  representatives* 
^  Such  are  the  rules  of  the  common  law,  according  to  which  the  wtfe 
has  no  right  and  no  process  by  which  to  set  up  right  to  a  provision  out  of 
her  choses  in  action,  equitable  or  legal.  In  the  language  of  Bracton : 
'^  Omnia ^  q^ct  sunt  uxoris^  sunt  ipsius  rtrt,  non  habet  potestatetn  nil,  sed 

'**  '^     It  is  at  this  point  of  common-law  inability,  that  equity  comes  i» 
^elief,  and  laying  its  hand  upon  her  choses  in  action — her  /offMl% 
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wherever  and  whenever  within  its  reach — arrests  the  process  of  appro- 
priation, on  the  part  of  the  husband  and  those  who  claim  under  him,  and 
applies  them  to  her  use.  This  equitable  right  is  considered  by  some  of 
the  authorities  as  personal  to  her,  and  attaches  in  favor  of  her  children 
only  in  cases  where  she  files  a  bill  for  a  settlement.  In  such  a  case,  the 
court  will  carry  out  the  supposed  desire  of  the  wife,  in  providing  for  her 
children,  unless  she  dissents.  Of  this  opinion  seems  to  be  Mr.  Justice 
Story. — Story's  Equity^  sec.  1417  ;  11  Biigh  R.  104-5-6. 

If,  however,  the  wife  should  die,  pending  the  proceedings,  without 
waiving  a  settlement,  the  children  may,  by  a  supplemental  bill,  enforce 
their  claim.— C/ancy,  527-«  ;  2  Dick,  604 ;  10  Vesexj^  89  ;  13  Vesey^  1, 
8,  9  ;  6  Sim.  R.  576,  584. 

It  has  been  claimed,  nqtwithstanding,  that  where  the  mother  dies 
without  having  obtained  a  settlement,  or  a  decree  for  one,  the  children 
have   an  original  substantive   right   to  a  provision. — See  Atherly  on 
Marriage  Settlements^  355,  356  ;  13  Vesey^  7  ;  2  Atk,  180  ;  1  Dick,  391 ;  . 
The  contrary  of  this  seems  to  be  the  better  opinion. 

In  all  cases  where  the  husband  comes  into  a  court  of  chancery,  ask- 
ing its  aid  to  acquire  the  possession  of  his  wife's  property,  whether  it 
exists  in  the  form  of  an  equitable  or  legal  chose  in  action,  that  court 
having  acquired  the  power  to  act  upon  the  subject  matter,  will  use  it  to 
do  equity  to  both  parties.  As  he  seeks  equity,  it  will  hold  him  to  do 
equity  before  it  will  grant  it,  and  upon  this  principle  he  is,  in  such 
cases,  required  to  make  a  suitable  provision  for  her  and  her  children. — 
Story  Equity y  sec.  1408 ;  2  Atk.  419,  420 ;  2  Vesey^  561 ;  1  Vesey^  538, 
539  ;  1  Peere  Williams^  459  ;  2  Johns,  Oh.  Reps,  206, 208 ;  1  Paige  R, 
166 ;  2  Paige ^  308  ;  Clancy  on  Mair.  Women^  456  to  475. 

It  is  of  no  consequence  in  such  a  case,  says  Story,  ^f  whether  the 
fortune  accrues  before  or  during  the  marriage ;  whether  the  property 
consists  of  funds  in  the  possession  of  trustees  or  of  third  persons — or 
whether  it  is  in  the  possession  of  the  court,  or  under  its  administration, 
or  not ;  for  under  all  these  circumstances  the  equity  of  the  wife  will 
equally  attach  to  it." — Stary^s  Equity y  sec.  1408  ;  2  Roper ,  259. 

It  will  not  only  be  enforced  in  oases  where  the  husband  goes  into  a 
court  of  equity  to  acquire  possession  of  her  fortune  as  stated  above ; 
but  it  will  be  enforced  where  she  or  her  trustee  brings  a  suit  in  equity 
for  the  purpose  of  asserting  it.  This  position  has  been  controverted, 
and  for  the  reason  that  the  husband  is  not  asking  equity,  and  therefore 
the  jurisdiction  of  chancery  does  not  attach  ;  and  the  reason  of  the  law 
ceasing,  the  law  itself  ceases.  But  it  is  now  beyond  controversy 
established,  that  whenever  the  wife  is  entitled  to  this  equity,  she  may 
assart  it  as  plaintiff,  by  bringing  a  bill  by  her  next  friend. — Clancy  on 
Mart.  Women^  All  to  475  ;  1  Roper ^  260, 263  ;  5  Vesey^  1^1 ;  1  Strange y 
503 ;  1  Sira,  238 ;  2  Cox  R.  422  ;  10  Vesey^  574  ;  6  Paige,  366. 

Chancery  will  lay  hold  of  the  property  of  the  wife  as  far  as  may  be 
within  its  power,  for  the  purpose  of  providing  a  maintenance  for  her. 

It  has  been  made  a  question  whether  the  wife's  equity  attaches  upon 
her  legal  ehoses  in  action,  and  this  is  one  of  the  points  made  in  this 
case — the  property  out  of  which  the  wife  here  seeks  her  eauity,  is  her 
distributive  share  of  her  deceased  father's  e^tate.     It  is  urged  by  cr 
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for  the  plaintiff  in  error,  that  this  is  not  an  equitable  but  a  legal  interest, 
and  therefore  the  equity  of  the  wife  does  not  attach  upon  it.  WuTing 
for  the  present  the  question,  whether  her  distributive  share  be  or  be  not 
an  equitable  or  legal  interest,  we  say,  |hat  if  it  be  the  latter,  the  wife '5 
equity  will  attach  upon  it  in  all  cases  where  the  husband,  or  those  who 
claim  under  him,  from  any  cause  whatever,  goes  into  a  court  of  equity 
to  reduce  it  into  possession. 

We  are  aware  that  such  a  case  is  not  made  by  this  record — for  there 
was  no  suit  in  equity  by  the  husband,  or  others  claiming  under  Mm,  for 
this  property  ;  but  we  find  it  expedient,  notwithstanding,  to  state  the 
principle  as  above. 

Farther — the  English  rule  in  equity  is,  that  where  there  is  a  suit  in 
the  Ecclesiastical  courts  for  subtraction  of  a  legacy,  and  there  is  a  « 

married  woman  to  be  protected,  or  a  trust  to  be  executed,  the  court  T 

will  restrain  the  suit  by  injunction. — 1  Atk.  R.  491  ;  *1  Hagg.  JSccl. 
Reps.  535. 

Chancery  will  restrain  a  suit  in  the  ecclesiastical  courts,  by  the 
husband,  for  the  wife's  legacy,  until  provision  is  made  for  her. — 2  Kent j 
140 ;  2  Atk,  Reps.  419  ;  1  Strange^  238.  Chancellor  Kent  docs  not  in 
terms  say,  but  he  clearly  intimates  his  opinion,  that  chancery  may,  an 
just  principles^  restrain  the  husband  from  availing  himself  of  any  means, 
"  either  at  law  or  equity,"  of  possessing  himself  of  his  wife's  personal 
property  in  action,  unless  he  make  a  competent  provision  for  her. 

In  the  State  of  New  York  it  is  settled  that  equity  will,  on  a  bill  filed 
by  th-e  wife,  restrain  the  husband  or  his  assignees  from  possessing  them- 
selves of  her  property  at  law,  until  provision  is  made  for  her. —  Van 
Epps  vs.  Van  Deusen^  4  Paige^  64  ;  Fry  vs.  Fry,  7  Paige^  462 ;  1  Soff'-- 
man^-s  Ch.  R,  462. 

But  we  do  not  concede  that  a  distributive  share  of  an  estate  is  in 
character  of  a  legal  chose.  Executors  and  administrators  are  treated 
as  trustees  of  the  fund  committed  to  their  charge,  and  in  that  character 
are  subject  to  the  jurisdiction  of  a  court  of  equity  ;  and,  therefore,  an 
unpaid  legacy,  or  a  distributive  share  of  an  estate,  is  an  equitable 
interest.  Certainly  the  wife,  under  coverture,  has  no  right  of  suit  at 
law  for  it.  She  must  needs  go  into  a  court  of  equity  to  secure  lier 
settlement.  The  interest  is  of  equitable  cognizance — it  is  within  reach 
of  a  court  of  equity.  The  right  to  her  equity,  in  this  case,  therefore, 
so  far  as  the  character  of  the  property  is  concerned,  does  not  admit  of 
doubt. 

In  accordance  with  these  views,  it  has  been  held  in  England  that  a 
wife  need  not  wait  until  suit  is  brought  by  her  husband,  in  the  Spiritual 
Court,  for  a  legacy  or  share  in  an  intestate's  estate.  She  may  file  at 
once  a  bill  against  him  or  his  assignees  for  a  settlement  out  of  the 
legacy  or  share. — Alherly^  351 ;  Clancy^  443  ;  5  Veney^  537 ;  10  Vesey^ 
578.  ^ 

The  assignees  in  bankruptcy  or  insolvency  of  the  husband,  also  his 
assignees  for  the  payment  of  his  debts  generally,  and  the  special 
assignee,  or  purchaser  from  him  for  a  valuable  consideration,  are  bounds*. 
to  make  a  settlement  upon  the  wife  out  of  her  choscs  in  action  or  equital 
interests  assigned  to  them,  in  the  same  way  and  to  the  same  extent 
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under  the  same  circumstances  as  the  husband  himself  would  be  bound 
to  make  one — for  it  is  a  general  principle  that  they  take  the  property 
subject  to  all  the  equities  which  exist  between  the  husband  and  wife. — 

1  lioper^  268  ;  Clancy  on  Marr,  Womeny  476  to  493  ;*  1  Mad.  Ch.  Pr, 
385,  386  ;  2  Atk.  420  ;  1  Peere  Will  382  ;  1  ib.  458  ;  Newland  an 
Cmtr.  122  to  129  ;  2  Vesey^  Jr.  601 ;  4  Bro.  Ch.  Reps.  139  ;  2  Vesey,  Jr. 
680  ;    9  i6.  87  ;   1  Paige,  620  ;  2  ib.  303  ;  4  t6.  64  ;  2  Kent,  139  ; 

2  Johm,  Ch.  R.  206  ;  4  GUI  and  Johns.  282  ;  7  Dana  Reps.  106  ; 
HiWs  {S.  C.)  Ch.  Reps.  609. 

If  the  wife  is  already  amply  provided  for  under  a  prior  settlement, 
equity  will  not  interfere,  for  one  of  the  grounds  upon  which  her  equity 
rests,  is  the  destitution .  of  her  circumstances.  Settlement  before 
marriage,  the  intended  wife  being  of  age,  declared  to  be  in  considera- 
tion of  her  present  estate,  as  well  as  all  that  which  may  accrue  to  her 
after  marriage,  will  bar  her  equity  ;  for  the  husband,  in  that  case, 
stands  in  the  light  of  a  purchaser  of  all  her  choses  in  action. — Clancy 
Marr.  Women,  512  ;  2  ^esey,  SenV.  677  ;  9  Vesey,  96  ;  Atherly,  358. 
And  if  an  adequate  settlement  is  made  upon  the  wife  after  marriage, 
in  consideration  of  her  equitable  property,  it  will  exclude  her  from 
farther  provision.  But  in  this  case  the  court  will  inquire  into  the 
adequacy  of  the  settlement,  and  if  inadequate,  a  farther  provision  will 
be  awarded  her. — Clancy,  510,  520  ;   Aiherly,  359. 

It  seems,  too,  that  a  wife  may  waive  her  equity  in  some  cases  in  open 
court,  although  Lord  Hardwick,  in  one  instance,  refused  to  permit  it  to 
be  done. — Clancy,  510,  515  ;  2  Vesey,  Sen^r.  579. 

Thus  have  I  stated  what  appears  to  me  to  be  the  principal  rules  which 
constitute  the  doctrine  of  the  wife's  equity.  They  run  out  into  various 
details  which  I  do  not  propose  to  trace.  It  remains  to  apply  them  with 
greater  particularity  to  the  case  in  hand.  To  do  so,  it  is  necessary  to  re- 
capitulate the  facts ;  premising  that  the  able  counsel  who  argued  this 
cause  for  the  plaintiff  in  error,  does  not  deny  the  general  doctrine  on  this 
subject,  but  denies  its  applicability  to  the  facts  disclosed  in  this  record. 

The  father  of  Mrs.  Bell  died  intestate,  leaving  an  estate  in  negroes  and 
other  property,  in  which  she  was  interested  as  distributee.  Administra- 
tion was  taken  upon  his  estate.  William  Jewell,  the  administrator,  ap- 
plied to  the  Court  of  Ordinary  of  Oglethorpe  county,  at  an  adjourned 
session,  for  the  appointment  of  commissioners,  under  our  statute,  to  di- 
vide the  negroes  belonging  to  the  estate,  and  they  were  accordingly 
appointed.  Of  this  application,  it  does  not  appear,  from  the  record, 
that  either  Mrs.  Bell  or  her  husband  had  notice.  The  commissioners 
divided  the  negroes  into  as  many  portions  as  there  were  distributees, 
setting  apart,  to  use  their  own  language,  one  of  them  to  William  J.  Bell, 
in  right  of  his  wife  Eliza.  Neither  Bell  nor  his  wife  were  present  at  the 
^division,  and  the  return  of  the  commissioners  declares  that  they,  not 
being  present  or  represented,  their  share  was  left  in  the  hands  of  the 
administrator.  The  return  wa^  recorded  on  the  books  of  the  Court  of 
Ordinary.  No  order  was  passed,  making  it  the  judgment  of  the  Court 
of  Ordinary,  and  no  refunding  bond  was  given. 

The  property  was  at  no  time  out  of  the  possession  of  the^  administra- 
tor, but  continuedin  his  possession  until  it  was  levied  upon,  in  his 
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as  the  property  of  W.  J.  Bell,  and  taken  possession  of  by  the  sheriff. 
To  avoid   the  expense  of  keeping  the  negroes  until  they  could  be 
brought  to  sale,  after  tedious  litigation  it  was  agreed,  in  writing,  between 
Mrs.  Bell  and  tho  creditors  of  her  husband,  that  they  should  be  sold  at 
once,  and  that  the  money  should  remain  in  the  hands  of  the  sheriff,  sub- 
ject to  the  same  rights  which  she  might  have  on  the  property  if  not  sold. 
Mrs.  Bell,  then,  by  her  next  friend,  filed  her  bUl,  charging  all  these 
facts,  and  also  that  her  husband  was  wholly  insolvent,  and  that  herself 
and  children  were  without  the  means  of  support — asking  an  injunction 
against  the  creditors,  and  praying  that  so  much  of  the  money  in  the 
hands  of  the  sheriff,  and  of  the  remainder  of  her  interest  in  her  fatber% 
estate,  as  might  be  necessary,  be  set  apart,  in  the  hands  of  trustees,  for 
the  special  use  of  the  complainant  and  her  children. 

The  defendants  demurred  to  the  bill  upon  several  grounds,  all  of 
which  were  overruled  by  the  presiding  judge.  The  questions  made 
occurring  on  demurrer,  all  the  statements  in  the  biJl  are  admitted  to 
be  true. 

The  principles  stated  in  the  previous  part  of  this  opinion,  are  con- 
sidered as  sustaining  the  court  below  on  all  the  points  made  in  the 
assignment,  except  as  to  the  questions  growing  out  of  the  partition  of 
the  property,  and  need  not  be  again,  or  with  further  minuteness  of  ap- 
plication, repeated.  The  exceptions  founded  upon  the  action  of  the 
partitioners,  although  several,  resolve  themselves  into  one,  and  may  be 
stated  as  follows  :  "  The  marital  rights  of  Bell,  fully  attached  upon 
the  property,  by  virtue  of  the  division  of  the  estate  by  commissioners 
appointed  by  the  Court  of  Ordinary,  setting  apart  Mrs.  Bell's  portion 
to  him  in  right  of  his  wife,  and  it  was,  therefore,  liable  to  pay  his  debts  ; 
that,  by  the  return  of  the  commissioners,  and  the  acceptance  of  it  by 
the  Court  of  Ordinary,  being,  by  such  acceptance,  made  the  judgment 
of  that  court,  the  portion  set  apart  to  Bell,  in  right  of  his  wife,  vested 
absolutely  in  him,  and  is  not  subject,  therefore,  to  his  wife's  equity ; 
and  that  the  presiding  judge  erred  in  ruling  contrary  to  these  posi- 
tions." 

These  were  the  grounds  relied  upon  mainly  in  the  argument;  the 
points  made  as  to  the  regularity  of  the  proceeding  under  the  order  of 
the  court,  for  a  division,  and  as  to  the  refunding  bond,  are  considered 
as  involved  in  these  grounds.  It  occurs,  then,  to  the  court,  that  the 
only  question  for  them  to  determine  is  this,  to  wit :  According  to  the 
facts,  was  there"  such  a  reductio  in  possessionmn^  by  Bell,  the  husband,  as 
vested  the  ownership  of  the  property  in  him,  as  against  his  wife's 
equity }  for,  word  the  exception  variously  as  you  may,  in  our  judgment, 
this  is  the  only  point  left  in  the  case. 

In  relation  to  marital  rights,  so  far  as  they  are  concerned  with  an 
equitable  interest  or  chose  in  action,  we  remark  that  they  arc  inchoate. 
They,  as  against  the  wife's  equity,  amount  to  nothing ;  and  as  against 
her  right  of  survivorship,  they  are  to  be  considered  as  a  mere  right  to 
reduce  into  possession.  The  right  of  property  in  them  exists  upon 
condition  ;  the  absolute  ownership  can  be  only  upon  compliance  witlL^ 
't.     If,  in  the  one  case,  the  wife  asserts  her  equity,  or,  in  the  other, 

^band  dies  before  he  gets  possession,  his  marital  right  is  as  thoi 
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had  never  been.  All  the  questions  between  the  wife's  equity  and  the 
husband,  or  his  assignees,  turn  upon  the  possession.  They  are  to  be 
settled  upon  a  fact.  The  question  of  possession  may  be  a  mixed  one  of 
law  and  fact.  It  may  be,  and  it  is  here,  an  inquiry  whether,  upon  a 
given  state  of  facts,  there  is,  in  the  eye  of  the  law,  a  sufficient  posses- 
sion. But  in  no  case  can  the  rights  of  parties,  thus  situated,  be  ad- 
judged, without  a  determination  of  the  great  issue,  was  there  or  not  a 
reduction  into  possession  ?  Whilst,  in  this  case,  we  do  not  hold  that 
there  must  have  been  a  tradition,  by  the  administrator,  into  the  hus- 
band's hands,  or  a  manucaption  on  his  part ;  yet  we  do  believe  there 
must  be  an  actual  possession  in  the  husband.  A  delivery  to  his  agent 
would  bo  sufficient ;  a  settlement  with  the  administrator — a  discharge 
executed  to  him  by  the  husband — and  afterwards  a  consent  that  the  pro- 
perty remain  with  him.  So,  in  many  cases,  where  the  property,  from 
its  character  or  its  situation,  does  not  admit  of  immediate  personal 
reception ;  in  short,  any  acts  done,  which  show  the  intent  of  one  party 
to  abandon,  and  the  other  party  to  assume,  possession,  will  be  sufficient. 
But,  in  all  cases,  there  must  be  facts  exhibited  to  show  that  the  admin- 
istrator does,  in  truth,  part  with  the  possession,  and  that  the  husband 
does,  in  fact,  with  his  consent,  assume  it.  Chancellor  Harper  (in  Per- 
ryclear  vs.  Jacobs^  in  2  HilPs  Ch,  Rep.  509)  speaks  of  the  possession 
required,  as  an  "  actual  possession.  Not  a  legal  right,  or  a  property 
Tested  by  legal  implication,  but  a  right,  consummated  by  an  actual 
possession.  Such,  too,  we  think,  is  the  view  of  all  the  authorities.  We 
deny  that,  in  this  case,  the  property  vested  in  Bell,  by  operation  of  ' 
law,  so  as  to  defeat  the  wife's  equity  ;  and  we  also  deny  that  the  facts 
show  actual  possession  in  him,  and  are  of  the  opinion,  that  the  decision 
of  the  learned  judge  on  the  circuit  bench  was  right.  The  administra- 
tor holds  the  legal  title  in  the  property  of  his  intestate  ;  he  may  aliene 
or  encumber  it.  Does  the  return  of  the  commissioners  divest  it  ?  The 
object  of  their  appointment  is  not  to  divest  the  title  of  the  property, 
but  to  separate  and  apportion  it.  Their  return  effects  a  severance,  and 
ascertains,  not  only  the  amount  of  each  share,  but  (in  case  of  slaves) 
designates  the  specific  individuals  which  belong  to  each.  We  are  not, 
however,  prepared  to  say,  that  it  is  conclusive  as  to  these  things.  It 
certainly  does  not  divest  the  administrator's  legal  title.  Would  the 
facts  of  this  case  be  sufficient,  upon  which  to  maintain  an  action  of 
trover,  in  favor  of  Bell  against  him  }  We  apprehend  not.  Would 
not  the  plaintiff,  in  such  a  suit,  be  required  to  show,  not  only  the  division 
of  the  slaves  but  an  acquittance  to  the  administrator } 

The  statute  of  Georgia  requires,  before  the  assignment  to  the  distribu- 
tees of  their  respective  portions,  they  shall  execute,  to  the  administrator, 
a  bond  conditioned,  to  refund  theii*  respective  proportion  of  the  debts 
which  may  be  established  against  the  estate.  In  the  action  of  trover, 
we  are  clearly  of  opinion,  that  before  the  plaintiff  could  recover,  he 
would  be  held  to  show  the  execution  or  teuder  of  the  refunding  bond. 
The  record  does  not  show  that  a  bond  was  given,  but  the  contrary.  It 
appears,  from  the  record,  that  Bell  and  wfib,  not  being  present  or  re- 
presented, their  share  wus  left  with  the  administrator,  where  it  remained 
until  it  went  into  the  custody  of  the  law.     There  was,  therefore,  no 
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assignment  of  it  and  no  bond.  The  complainant,  in  the  bill,  does  not  claim 
her  equity,  under  the  division  of  the  commissioners  and  the  judgment  of 
the  Ordinary  thereon.  •  She  neither  seeks  to  set  it  aside  nor  to  affirm  it. 
Her  equity  rests  upon  higher  ground ;  it  exists  anterior  to,  and  inde- 
pendent of  it ;  it  attaches  upon  the  property  itself,  and  is  spoken  of  bj 
learned  commentators  as  a  lien.  Wherever  equity  can  reach  the  pro- 
perty, if  not  reduced  into  possession,  before  its  interposition,  by  the 
husband,  she  will  lay  her  hand  upon  and  hold  it,  until  provision  is  made 
for  the  wife.  All,  then,  the  complainant  avers,  or  is  interested  in  show- 
ing, as  regards  the  proceedings  under  the  statute,  ia,  that  the  facts  do 
not  prove  a  reduction  into  possession  before  she  filed  her  bill.  (This, 
by  the  by,  in  answer  to  the  argument  of  counsel,  to  the  effect,  that  a 
party  who  claims,  under  a  judgment,  cannot  attach  it  for  irregularity.) 

Again  :  if  the  proceedings  under  the  statute  vested  the  property,  hj 
operation  of  law,  in  Bell,  then  is  the  administrator  discharged  fully  of 
his  trust,  and  if,  being  still  in  possession  of  the  property,  he  makes  way 
with  it,  he  and  his  securities  would  not  be  liable  on  his  bond.  We  can- 
not hold  to  a  position,  whose  results  would  be  thus  absurd  and  unjust. 
We  are  of  opinion  that  the  property  in  Mrs.  Bell's  share,  according  to 
the  facts  of  the  case,  did  not  vest  in  her  husband.  It  does  not  help  the 
matter  to  say,  that  the  division  made  the  share  of  Mrs.  Bell  liable  to  a 
levy  and  sale,  and  that  the  purchaser  would  not  get  a  bettei^  title  than 
BeU  had.  All  this  may  be  true,  and,  so  far  as  the  argument  affects  this 
case,  the  reply  is,  that  admitting  this  to  be  so,  the  wife's  equity  may  be 
asserted  equally  and  at  all  fimes  against  the  husband,  his  assignees,  his 
creditors  and  purchasers  under  execution  against  him.  She  will  not  be 
compelled  to  stand  by  until  a  sale,  and  then  go  upon  the  purchaser,  who 
may  buy  subject  to  her  equity.  Equity  will  give  her  relief  by  enjoining 
creditors,  and  settle  her  rights,  whenever  the  property  is  within  its  reach. 

As  to  the  possession,  the  bill  states  that  Bell  never  had  the  possession, 
and  that  it  never  was  out  of  the  administrator.  The  demurrer  admits 
the  truth  of  these  statements,  and  perhaps  it  would  be  safe  to  rest  this 
point  here.  But  if  it  be,  as  it  was  contended,  that  the  bill  and  its  ex- 
hibit, viz.,  the  return  of  the  commissioners  and  the  judgment  of  the 
court  thereon,  prove  that  there  was  possession,  then  let  us  look  into  that 
exhibit  and  see  how  the  matter  stands.  There  was  in  truth  no  order 
taken  to  make  the  return  the  judgment  of  the  court — it  was  spread  upon 
the  records  however,  and  we  are  wiQing  to  admit  that  this  is  presumptive 
proof  of  its  having  been  made  the  judgment  of  the  court.  Now,  the 
judgment  is  co-extensive  only  with  the  re  turn — in  other  words,  the  return 
is  the  judgment.  What,  then,  does  the  return  prove,  as  to  Mrs.  Bell's 
share  ?  It  proves  that  certain  slaves  were  set  apart  for  Bell  in  right  of 
his  wife,  not  assigned  to  him.  Just  as  the  minor  child's  part  was  sei 
apariy  there  being  no  guardian  to  receive  it.  It  proves,  for  it  says,  that 
there  was  no  representative  of  Bell  to  receive  it,  and  for  that  reason  the 
return  declares  that  it  wasjeft  with  Ike  administrator.  It  was  left  with 
him,  to  be  paid  over  to  Bell,  beyond  all  doubt,  when  he  should  apply  for 
it  and  give  the  bond  which  the  law  requires.  And  we  must  believe  that 
it  was  the  intention  of  the  commissioners  that  the  administrator  should.^ 
^'«ep  the  property,  until  the  law  was  complied  ?rith.     What,  then,  do< 
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the  court  adjudge  ?  Why,  among  other  things,  that  the  property  is  in 
the  hands  of  the  administrator.  So  far,  therefore,  from  the  proceedings 
showing  possession  in  Bell,  we  are  satisfied  that  they,  on  the  contrary, 
show  possession  in  the  administrator  ;  and  it  continued  in  him  until  the 
property  was  seized  by  the  sheriff;  This  was  property  which  from  its 
nature  and  position  was  capable  of  actual  delivery  ;  we  think  there  was 
no  actual  possession,  or  proof  of  anything  equivalent  to  it,  and  confirm 
the  judgment  of  the  court  below. 
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ACCOMPLICEB, 


1 .  An  accomplice,  thou^^h  included  in 
the  same  indictment  with  his  co-ac- 
complices, is  a  competent  witness  for 
his  associates  where  they  sever  on 
the  trial.-Voiie8Ts.  The  State,      617 


ACTION. 

1.  The  owner  or  holder  of  negotiable 
paper  may  bring  action  upon  it,  in 
the  name  of  a  person  having  no  inter- 
est in  it. — Field  vs.  ThorrUon,  312-14 

2.  As  a  general  rule  it  is  true,  that  suits 
shoula  be  brought  by  persons  having 
the  legal  interest  in  contracts ;  but  in 
the  case  of  negotiable  notes,  suits  may 
be  brought  in  the  name  of  persons 
having  no  such  interest  They  may 
sue  as  trustee  for  the  persons  having 
the  real  interest — ib.  312-14 

3.  The  question  of  title,  in  a  negotiable 
paper,  is  one  which  the*  defendant 
will  not  be  permitted  to  raise ;  unless 
it  is  made  to  appear  that  it  is  necessary 
for  the  purposes  of  his  defence. — 
ib.  312-14 

4.  In  a  suit,  by  the  holder,  upon  a  bill  or 
note  payable  to  order  and  endorsed  in 
blank,  or  to  bearer,  his  title  cannot 
be  questioned,  except  so  far  as  to  let 
in  any  legal  defence  against  the  true 
owner. — Niebei  yb,  Latnont         284 

5.  At  Common  Law  the  action  of  debt 
against  a  sheriff* for  escape  out  of  final 
process,  does  not  survive  against  hisi 
representatives.  Under  the  Statutes 
of  Georgia  such  actions  survive. — ' 
Neal  vs.  Haygood,  JdnCr,       516-18 

42 


ADMINISTRATION  BONO. 

1.  No  recovery  can  be  had  upon  an  ad* 
ministration  bond  against  the  securi- 
ties, at  the  suit  of  a  creditor,  until  a 
devastavit  against  the  administrator  is 
first  established  according  to  law. — 
Cameron  et  al,  vs.  The  Justices,  jrc, 

37 

AGENT. 

1.  Payment  by  surety  and  his  subse- 
quent reimbursement  by  his  principal, 
do  not,  in  law,  constitute  such  surety 
the  agent  of  his  principal  by  ratifiai- 
tion.^Per  Nisbet,  /.,  in  IVhitehead  vs. 
Peck,  151-152 

Warner,  /.,  contra.  See  Dissenting 
Opinion,  155 

2.  With  regard  to  an  agency  by  ratifi- 
cation, the  maxim  of  the  law  is,  that 
'*  every  consent  given  to  what  has  been 
already  done,  has  a  retrospective  e^ect, 
and  equals  a  command.'*- Warner,  J.% 
dissenting  opinion  in  Whitehead  vs. 
Peck,  154^ 

3.  The  fact  that  the  surety  made  the 
payment  does  not  weaken  his  author- 
ity as  agent  in  making  it  for  his  prin- 
cipal, in  a  legal  point  of  view,  but,  on 
the  contrary,  greatly  strengthens  it-^ 
Warner,  J.%  dissenting  opinion  in 
Whitehead  vs.  Peck,  1 55 

4.  An  agent  of  an  Insurance  Company 
may  maintain  an  action  in  his  own 
name,  on  a  note  belonging  to  the 
comnany,  provided  it  be  endorsed  in 
blank,  or  made  paj^le  to  bearer. — 
Nidfet  vs.  Lawson,  294 

5.  An  agent  has  no  right  to  direc* 
payment  of  his  principal's  m' 
his  own  debt. — ib.,      '^ 
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6.  If  a  person,  aoBnimng  to  act  as  the 
agent  of  a'  corporation,  but  without 
legal  authority,  makes  a  contract,  and 
the  corporation  receive  the  benefit  of 
it,  and  use  the  property  acquired  under 
it,  such  acts  will  ratify  the  contract, 
and  render  the  corporation  liable 
thereon. — Merchants''  Bank  vs.  Cen' 
iral  Bank,  428 

7.  In  the  execution  of  an  instrument, 
under  seal,  by  the  agent,  the  general 
rule  is,  that  it  must  purport  upon  its 
face  to  be  the  contract  of  the  princi- 
pal, and  his  name  must  be  inserted  in 
It  and  signed  to  it. — f6.,  429 

8.  In  the  case  of  instruments  not  under 
seal,  executed  by  agents^  if  it  appear 
from  the  face  of  the  paper  that  the 
credit  was  not  given  to  the  agent,  and 
the  name  of  the  principal  was  dis- 
closed at  the  time  of  the  transaction, 
and  the  act  was  within  the  power  of 
the  agent,  the  principal  is  bound. — 
t6.,  429 

9.  Upon  such  contracts  where  the  intent 
is  not  sufficiently  clear  that  the  prin- 
cipal was  to  be  bound,  the  defect 
may  be  supplied  by  parol  testimony. 
— 16.,  429 

10.  A  general  power  to  discount  bills  of 
exchange,  confers  on  the  agent  the 
power  to  endorse. — ib,,  431 

AGREEMENTS — Statute  of  Frauds. 

1 .  A  promise  upon  no  tietr  consideration 
to  execute  a  bond  to  indemnify  a  co- 
security  a^inst  loss,  is  void  if  made 
after  the  liabilities  of  aU  the  parties  to 
the  instrument  have  been  incurred. — 
J  ones  YB.  Shorter  etal.,  297 

2.  A  promise  by  one  person  to  indem- 
nify another  for  becoming  security  to 
a  third,  is  not  within  the  statute  of 
frauds,  and  need  not  be  in  writing. — 
ib.  298-9 

3.  A  parol  contract  for  the  sale  of  goods 
to  be  delivered,  and  which  the  parties 
reasonably  expected  would  be  deliv- 
ered, within  a  year,  though  the  price 
was  to  be  paid  after  that  period,  is  not 
-vithin  the  statute  of  frauds,  because, 

^  that  is  on  one  side  to  be  performed. 


namely,  the  delivery  of  the  goods,  ia 
to  be  done  within  the  year. — Johnson 
vs.  Watson,  351-2 

1 4.  If  there  has  been  a  delivery,  either 
actual  or  virtual,  by  the  vendor,  in 
pursuance  of  a  verbal  sale,  he  has 
lost  the  power  of  retraction  under  the 
statute  of  frauds,  if  the  vendee  chooses 
to  treat  the  contract  as  complete. — 
ib.,  352 

5.  The  statute  of  frauds  has  no  appli- 
cation to  a  contract  which  has  been 
fully  performed  on  both  sides. — i&, 

353-5 

• 

AMENDMENT. 

1.  A  verdict  may  be  amended  so  as  to 
conform  to  the  declaration,  if  the  error 
be  apparent  upon  the  face  of  the  re- 
cord.— Evans  vs.  Rogers,  467 

2.  The  allowance  or  disallowance  of 
amendments  in  pleading  are  matters 
within  the  discretion  of  the  Court. — 
ib.,  467 

3.  Judgment  of  the  court  below  allow- 
ing ue  plaintiffs  counsel  to  amend  the 
judgment  so  as  to  include  the  back 
interest  which  had  been  omitted,  after 
execution  issued  and  returned,  satis- 
fied, affirmed. — Alexander  vs.  TVouf- 
man,  471-5 

ANCIENT  DOCUMENTS. 

1.  The  execution  of  a  deed  or  othet  in- 
strument Jn  writing,  thirty  years  old, 
need  not  be  proved,  bat  isaamiseibW 
in  evidence  as  an  ancient  document, 
provided  its  genuineness  be  satisfac- 
torily established,  by  proof  that  it 
came  from  the  proper  custody,  &e. — 
The  Administrators  cf  McCledc^  y». 
Leadbetter,  557 

ANSWER  IN  CHANCERY. 

1.  Upon  a  motion  to  dissolve  an  injaoc- 
tion  upon  the  coming  in  of  the  an- 
swer, such  parts  only  as  are  respon- 
sive to  the  bill  will  be  looked  to  bli- 
the court— JHToone  ys.  Ferrellelak9 


2.  A  defendant  cannot  both  ciutf|gt. 


INDEX. 


651 


discbarze  himself  by  his  answer. — 
ib„  9 

3.  The  answer  of  a  defendant  is  evidence 
for  him,  so  far  as  it  is  responsive  to 
the  case  made  by  the  bill,  or  connected 
necessaniy  with  the  responsive  mat- 
ter, or  explanatory  of  it — Eastman 
et  al,  vs.  McAlpin,  170 

4.  When  a  defendant,  in  his  answer,  in- 
sists, by  way  of  avoidance,  upon  any 
distinct  fact,  he  must,  by  evidence, 
prove  such  fact,  in  order  to  make  it 
available  in  his  defence. — 16.,       170 

APPEALS. 

1.  An  appeal  may  be  taken  from  a  con- 
fession of  judgment,  reserving  the 
right  of  appeal,  as  well  as  from  the 
verdict  of  a  jury. — Nisbet  vs.  Law$on, 

278-9 

2.  The  recognizance  of  appeal  need  not 
be  attested  by  the  clerk. — ib,,        279 

3.  It  is  not  the  duty  of  the  clerk  to  cer- 
tify the  day  on  which  the  court  ad- 
journed, in  sending  up  the  appeal. 
It  will  be  presumed,  unless  the  con- 
trary appear,  that  the  appeal  was 
entered  within  the  four  days  after  the 
adjournment  of  the  court,  at  which 
the  verdict  was  obtained. — 16.,      279 

4.  If  tha  clerk  send  up  the  original 
papers,  together  with  a  certified  copy 
of  the  appeal  bond,  it  is  a  compliance 
with  the  act  which  requires  him  to 
transmit  the  appeal, — t^.,  279 

5.  An  appeal  may  be  entered  by  the 
attorney  of  record.  The  law  does 
not  require  that  the  party  appealing 
should  si^n  the  bond.  He  must  pay 
cost  and  give  security  for  the  eventual 
condemnation  money,  (unless  exempt- 
ed on  account  of  his  poverty.)  His 
signature  to  the  bond  is  only  neces- 
sary to  signify  his  assent  to  the  ap- 
peal. If  put  there  by  the  attorney 
at  law,  he  will  be  bound  by  the  bond, 
if  he  subsequently  recognize  and 
ratify  the  act— i6.,  280 

6.  Wh«ve  one  only  of  three  defendants 
enters  an  appeal  under   the  act  of 


1839,  and  one  of  the  other  two  dies 
between  the  first  and  second  trial,  he 
was  a  party  to  the  appeal  so  far  as  to 
require  his  legal  representative  to  be 
made  a  party  to  the  cause  before  it 
can  proceed. — Stdl,  gruirdian,  vs. 
Glass,  483-^ 

7.  A  security  on  the  appeal,  being  an 
incompetent  witness  for  the  appellant, 
may  be  discharged,  and  other  security 
substituted  in  his  place,  under  an 
order  of  the  court  at  the  instance  of 
the  appellant,  for  the  purpose  of  ren- 
dering such  former  security  compe- 
tent— Davis  et  al.  vs.  Anderson  et  al., 

192-3 

ARBEST  OF  JUDGMENT. 

1.  When  judgment  will  be  arrested,  see 
Robinson  vs.  Steamer  Lotus  and  Ovm- 
er,  317-19 

ASSUMPSIT. 

1.  Assumpsit  lies  concurrently  with 
debt,  each  in  a  very  compendious 
form,  on  contracts  express  or  implied, 
for  remuneration  for  personal  services, 
.  as  well  as  for  all  the  usual  money 
demands. — Mahaffey  vs.  Petty  et  al., 

265 

ATTORNEY  AT  LAW. 

1.  A  declaration  seeking  to  charge  an 
attorney  on  a  promissory  note,  placed 
in  his  hands  for  collection,  must 
either  allege  that  he  received  the 
money,  or  that  the  debt  was  good, 
and  a  reasonable  time  had  elapsed, 

.  and  that  it  had  not  been  collected  and 
paid  over,  or  that  the  claim  had  been 
lost  by  neglect,  or  want  of  profession- 
al skill. — Ni^t  vs.  Lawson,     281-2 

2.  For  the  measure  of  damages,  in  a 
suit  against  an  attorney  by  his  client, 
for  money  collected  and  not  paid  over, 
see  Damages. — ib.,  286-8 

3.  If  an  attorney  of  the  principal  pay 
money  collected,  to  the  debts  of  the 
agent,  knowing  that  the  funds  belong 
to  the  principal,  it  will  not  be  a  gc 


prmcipai 
discharge. — ib.t 
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BAIL. 

1 .  In  Scire  facias  a^inst  bail,  where 
there  is  no  issuable  defence, judgment 
may  be  rendered  upon  motion  with- 
out the  intervention  of  a  jury. — Reed 
V0.  Sullivan,  Eii'or,  294 

2.  See  also  Garwn  ts.  GaUagker,  316. 

3.  For  service  of  sd,  fa,  see  Reed  vs. 
SuUivan,  Escort  294 

4.  For  issuing  and  directing  scu  fa.  see 
Cfarvin  vs.  Gallagher,  316 

BANKS   AND    BANK    CHARTERS. 

1.  By  the  thirteenth  section  of  the  char- 
ter of  the  Western  Bank  of  Geor^a, 
it  is  declared :  '*  The  said  corporation 
shall  jiot  at  any  time  suspend  or  re- 
fuse payment  in  gold  or  silver  of  any 
of  its  notes,  bills,  or  obligations ;  and 
Jf  the  said  corporation  shall  at  any 
time  refuse  or  neglect  to  pay  on  de- 
mand any  bill,  note,  or  obligation, 
issued  by  the  corporation,  according 
to  the  contract,  promise,  or  under- 
takinff,  the  charter  hereby  granted 
shall  be  forfeited,"  &c.  And  by  the 
twentieth  section  of  the  charter,  it  is 
provided,  that  "all  transfers  of  stock 
m  said  bank  shall  be  wholly  void,  if 
made  within  six  months  previous  to 
the  failure  of  said  bank,"  &c.  A  re- 
fusal, therefore,  of  the  bank  to  redeein 
its  notes,  bills,  obligations,  &c.,  was 
such  u  failure  in  the  contemplation  of 

.  the  charter,  as  to  make  void  all  trans- 
fers of  stock  made  within  six  months 
previous  to  such  refusal,  and  to  ren- 
der the  stockholders,  so  transferring, 
liable  for  the  debts  of  the  institution, 

^  notwithstanding  such  transfer.  It 
was  not  necessary  that  the  insolvency 
of  the  bank  should  have  been  jucU- 

;  ciaUy  ascertained,  to  establish  the  fact 
of  a  failure,  within  the  meaning  and 
intention  of  the  Legislature. — Lump- 
kin et  al.  vs.  Jones,  30 
I 

2.  Though  the  temporary  suspension  of 
specie  payments  in  the  year  1838  was 
in  the  meaning  of  the  charter  a 
failure  of  the  bank,  yet  a  J«ub«eqnent 
resumption,  in  pursuance  of  the  act  of 

8th  December,  1840,  which  was  in- 


tended to  relieve  tbesnffiiended  banks 
from  the  liabilities  they  had  iDcnfred, 
under  their  charters,  on  accouiit  of 
their  failure  to  redeem  their  liabilkie* 
in  gold  and  silver,  cured  that  failure 
so  as  to  affect  the  rights  of  the  parties 
in  the  sale  of  sto^. — ib.  31 

3.  A  Bank  is  liable,  upon  bills  of  ex- 
change, checks,  and  indts,  drawn  and 
endarsed  by  its  cashier,  in  the  oidi* 
nary  discharge  df  his  duty  as  cashi^, 
notwithstanding  the  clause  in  the 
charter  requiring  the  signature  of  the 
president  and  counter-signature  of  the 
cashier  to  any  contract  or  engagement 
whatever  beiore  the  funds^of  the  bank 
should  be  liable  therefor. — Merchants^ 
Sank  vs.  Central  Bank,  430-1 

BANK   BILLS. 

1.  The  setting  apart  of  bank  bills, 
pledge  or  security  by  a  banking 
pany  is  not  an  issuing  of  such  bills  as 
currency. — Collins  vs.  Central  Bemky 
et  al.  460 

BILL    OF   SALE. 

1.  A  bill  of  sale  to  a  slave  eontaining 
warranty  of  soundness  is  neither  at 
common  law,  by  the  statute  of  Anne, 
nor  by  our  own  act  of  1799,  negotia- 
ble by  endorsement,  so  as  to  vest  in 
the  endorsee  a  right  of  action  on  the 
warranty. — Broughton^s.  Badgeit,  77 
For  negotiable  paper  see  title,  Notes, 
&c  ,  Reed,  use  of  Holly,  vs.  Murphf, 

297-« 

BONDS. 

1 .  The  giving  of  bond  and  security  upon 
the  carrying  op  of  cases  to  the  Sa- 
preme  Court,  is  optional  not  comjni}* 
sory. — Doe  ex  dem.  JVuludt  et{sl.rs. 
PeepUs  etdt,  3 

2.  Where  bond  and  security  has  been 
given  or  affidavit  filed,  the  bill  of  ex- 
ceptions will  operate  as  a  superse- 
deas.— ib,  3 

3.  Where  no  bond  has  been  given  or 
affidavit  filed,  the  opposite  party  is  at 
liberty  to  proceed  to  enforce  nis  rights*-: 
in  the  court  below,  by  execution  oi^ 
otherwise. — ih,  ^" 


4.  In  a  suit  upon  a  Guardian's  or 


L 
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mintstTator'g  bond,  the  party  is  not  en- 
titled to  the  castody  of  the  original, 
bttt  to  a  certified  copy  only  — Bryant, 
Guardian^  <f«.,  and  Becdl,  Ex*or   qf  < 
Pye  vs.  Owens  and  wtfe,  368 

5.  A  bond  voluntarily  tendered  by  a 
sheriff  in  office,  and  accepted  more 
than  thirty  days  after  his  election,  is . 
bad  as  a  statutory  bond ;  but  good  at  / 
common    Jaw. — Stephens  et  al.   vs. 
Crawford,  God,,  use,  <fc.  582 

6.  An  official  bond  required  by  statute, 
but  which  is  not  in  conformity  with 
its  provisions,  is  good  so  far  as  it  does 
conform,  unless  tne  statute  expressly 
provides  that  bonds  not  made  in  con* 
lormity  therewith  shall  be  void. — ib. 

581-2  ^ 

7.  A  bond  made  to  the  Governor  for  the  <s, 
time  being,  and  his  successors  in 
office,  is  considered  as  made  to  the 
office,  and  passes  to  each  incumbent 
by  succession,  without  assignment. — 
ib.  583 


4.  The  by-law  relied  on,  is  invalid  at 
common  law  as  against  creditors. 
Per  Nisbett  J.,  in  his  dissenting 
opinion. — Tuttle  vs.  Walton,         62 

It  is  repugnant  to  the  whole  drift  and 
policy  of  Georgia  legislation.  Per 
Nisbety  J.—ib.  66 


CERTAINTY. 


1.  That  is  certain  which  can  be  reduced 
to  a  certainty.  Id  cerium  est  quod  cer- 
turn  reddi  potest..— Doe  ex  dim,  Trvr 
luck  et  al.  v&  Peeples  et  al.  .2 

CERTIFICATE  IN  CASES    OF    ERROR. 

1.  The  presiding  Judge  must  certify  and 
sign  the  bill  of^exceptions  within  four 
days  after  the  trial. —  Doe  ex  dem, 
TnUuck  et  aL  vs.  Peeples  et  al         2 

2.  When  the  certificate  of  the  presiding 
judge  is  without  date,  and  nothing  ap- 
pearing to  the  contrary,  it  will  be  pre- 
sumed that  it  was  mside  within  the 

BOOKS    OF    ACCOUNT    OF    LUMBERS      four  days  prescribed  by  the  Statute.— 

;      ib.  2 

1.  Are  admissible  in  evidence  under  the 

same  rule  and  regulations  as  in  the 

case  of  merchants'  and  shop-keepers'^ 

books.— Taylor  vs.  Tucker,      233-4 


BY-LAW. 

1.  A  by-law  which  asserts  a  lien  on 
the  stock  of  members  of  a  corpora- 
tion, for  debts  due  the  company,  is,  as  ^ 
between  the  corporators  themselves,^ 
valid  and  binding. — T\Utle  vs.  Wal-  ' 
ton,  48 

(So  held  by  all  the  judges;  see  their 
opinions  from  page  47  to  68.) 

2.  Sach  a  by-law  is  not  repugnant  to  the 
charter  nor  the  laws  of  the  land,  nor 
against  public  policy,  nor  in  restraint  ^ 
of  trade.     Per  Warner,  J. — ib.    48 

Ni^ei,  J.y  contra — as  per   disseMing 
opinion,  56-68 

3.  Lumpkin,  J.    The  plaintiff  having  (^ 

f purchased  the  stock  with  notice  of  the  c 
ien  of  the  corporation  under  the  by- 
law, took  it  subject  to  that  lien.    See 
his  opinion,  54 


CERTIFICATE  OF  DEPOSIT. 

1.  A  certificate  setting  forth  that  the 
holder  had  on  deposit  in  the  Monroe 
Railroad  and  Banking  Co.  $300  of  its 
notes,  which  would  be  paid  to  his  or- 
der thereon,  with  8  per  cent,  interest 
per  annum,  is  not  of  equal  dignity  or 
priority,  under  the  charter,  with  the 
bills  of  the  bank  in  the  claim  of  money 
raised  by  the  sale  of  the  railroad. — 
BuOardvs.  The  Central  Bank,  462-3 

CHALLENGE  OF  JURORS. 

1.  The  practice  in  England,  upon  the 
construction  of  the  Act  of  33  Edtoard 
I,  of  passing  jurymen,  in  criminal 
cases,  until  the  whole  panel  is  ex- 
hausted, and  a  jury  not  made  before 
the  crown  can  be  called  upon  to  show 
cause,  is  not  authorized  in  Georgia, 
since  the  adoption  of  the  Penal  Code. 
—Sealy  vs.  The  State.         /^fri^ 

See  also  Reynolds  vs.  The  State.  228 

2.  As  the  jurors  are  cajled.  the  State 
must  put  them  upon  the  prisoner,  or 
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otherwise,  challenge  them  perempto- 
rily, or  for  cause. — Reynolds  vs.  TSW? 
State.  228 

3.  The  Act  of  1843,  prescribing  certain 
questions  to  be  propounded  to  jurors, 
to  test  their  competency  for  the  trial  of 
criminal  cases,  is  not  applicable  to  any 
case  which  arose  previous  to  its  pas- 
8age.--t6.  228-8 

4.  A  juror  who  states  upon  oath,  in  an- 
'    swer  to  said  statutory  questions,  that 

he  has  formed  and  expressed  an  opin- 
ion with  regard  to  the  guilt  or  inno- 
cence of  the  prisoner  from  hearsay,  is 
not  an  impartial  juror,  cmd  therefore  is 
incompetent. — ib.  229 

5.  The  common-law  right  of  a  prisoner 
to  challenge  a  juror  propter  affectum, 
is  not  taken  away  by  the  Act  of  1643, 
prescribing  the  oath  to  be  administer- 
ed to  jurors  in  criipinal  cases;  that 
act  only  prescribes  the  manner  in 
which  the  right  shall  be  exercised. 
— Robinson  vs.  The  State.  571 

6.  If  a  prisoner  desires  the  benefit  of  his 
right  to  challenge  a  juror  propter  af- 
fectum, he  must,  under  the  provisions 
of  the  Act  of  1843,  ask  for  the  ap- 
pointment of  triors  for  that  purpose,  in 
the  manner  pointed  out  by  the  com- 
mon law. — ^1^.  571 

7.  It  is  a  ^ood  cause  of  challenge  to  the 
array,  m  a  criminal  cause,  that  the 
tales  jurors  presented  on  the  panel  and 
put  upon  the  prisoner,  were  drawn 
from  the  grand  jurv  box  by  the  pre- 
siding judge,  and  the  list  of  the  names 
so  drawn  was  furnished  the  sheriff  by 
the  court,  with  instructions  to  sum- 
mon them  to  serve  as  tales  jurors  on 
the  trial.— W.  J.  Boon  vs.  The  State. 

635-6 

8.  Theopiaion  which  disqualifies  a  juror 
from  sitting  in  a  criminal  case,  depends 
on  its  nature  and  strength,  and  not  the 
source  in  which  it  originated. — ih. 

633 

9.  The  State  is  entitled  to  the  ten  per- 
emptory challenges  allowed  by  the 
penal  code  of  1833.— Jf.  P,  Boon  vs. 
The  State,  619-20 


10.  After  a  juror  has  answered  in  the 
negative  the  questions  propoanded  by 
the  act  of  1843,  it  is  competent  for  tb« 
prisoner  to  put  him  upon  triors,  ior 
the  purpose  of  showing  that  he  iinot 
indifferent ;  and  the  fonnation  sod 
expression  of  a  decided  opinioQi  as  to 
tne  guilt  or  innocence  of  the  |msonei, 
is  a  disqualification,  notwithstaadiBg 
it  be  founded  on  rumor  or  hearsaj: 
and  it  is  not  necessary  to  piove  pv • 
sonal  prejudice  or  ill-will  to  the  ac- 
cused. It  will  be  inferred  from  ad^ 
liberate  opinion  of  guilt  once  dedaiei 
lb.  .  620-31 

CHAMBERS. 

1.  A  decision  made  by  a  judre  at  ch3iB* 
hers  will  be  revised  by  toe  Snpreae 
Court  upon  writ  of  error.— itfoo«  ^s- 
FcrrcB  et  al  ^ 

2.  A  court  cannot  originate  a  case  or  a 
motion  at  chambers,  and  give  jid^- 
ment  thereon,  unless  the  authority  is 
expressly  conferred  by  law.— H^<i^* 
sarCs  ex*or  vs.  Jones.  ^ 

3.  But  where  a  motion  originates  duiing 
a  regular  term,  and  contains  a  pron* 
sion  for  the  further  action  of  the  conrt 
upon  it,  and  for  the  rendering  of  its 
judgment  in  vacation,  to  be  entered  on 
the  Minutes  of  the  Conrt  as  of  wen 
term,  such  judgment,  so  rendtfw  in 
vacation,  is  legal,  and  should  be  en- 
tered by  the  clerk  accordingly--»; 

CLAIMANT. 

1.  Can  a  claimant,  after  issue  joined,  awl 
a  trial  on  the  merits,  except  tott? ^ 
gularity  of  the  previous  proceeding 
in  the  cause?    Quere? 

COKSTITUTION,  V.  S, 

1.  The  second  amendment  of  the  Con- 
stitution of  the  United  States,  wl»»« 
provides  that.  «  A  well-nsguJated  ^Uj 
litia  being  necessary  to  the  wcur'ty 
a  free  State,  the  right  of  the  peof  » 
keep  and  bear  arms  sbaU  °^i,^* -i 
fringed,"  embraces  both  tbe  Feoe^ 
and  State  Governments,  and  iMP^ 
cable  to  laws  passed  by  ^\^Z 
ture  of  either.  And  so  muchj'  ^ 
Act  of  1837  to  guard  and  pom  ^ 
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citizens  of  Georgia  against  the  un- 
warrantable and  too- prevalent  use  of 
deadly  weapons,  as  contains  a  prohi- 
bition against  bearing  oxms  openly,  is 
in  conflict  with  the  Conslitation,  and 
void,— Nunn  78.  The  State,    250-251 


CONSTITUTIONAL  LAW, 

1.  The  Act  of  1833,  giving  the  State  half' 
the  number  of  challenges  allowed  the 
prisoner  in  criminal  cases,  is  constitu- 
tional ;  the  ri^ht  of  trial  by  jury,  as 
U5pd  in  Georgia  prior  to  the  adoption 
of  the  Constitution,  is  in  no  wise  im- 
paired by  that  act.— /cw€s  vs.  The 
State,  616 

See  also  K.  P.  Boon  vs.  The  State.     619 

2.  The  Act  of  1843,  prescribing  the  (}ues- 
-  tions  to  be  propounded  to  the  juror 

upon  his  voire  dire,  is  constitutional 
and  valid.— if.  P.  Boon  vs.  The  State. 

619 

CONTRACTS. 

1.  See  agreements:  Jones  vs.  Shorter 
et  al.,  297;  it.  298-5;  Johnson  vs. 
Watson,  351-2,  et  sea. 

The  clause  to  be  founa  in  most  of  the 
Bank  Charters  in  Georgia,  which 
provides  that  the  funds  of  the  com- 
pany shall  in  no  case  be  liable 
for  any  contract  or  engagement 
whatever,  unless  the  same  shall  be 
signed  by  the  President,  and  coun- 
tersigned by  the  Cashier,  of  the  Cor- 
poration, does  not  apply  to  such  con- 
tracts or  engagements  as  occur,  or  are 
necessary  to  the  ordinary  business  of  | 
a  cashier — such  as  drawing  and  en- 
dorsing bills  of  exchange,  checks  and 
drafts,  acts  which  appertain,  accord- 
ing to  commercial  usage,  to  the  office 
of  a  cashier. — Merchants'  Bank  vs. 
Central  Bank  430-1 

CONTRIBUTION. 

1.  Where  a  plaintiff  in  an  action  ex  con- 
tractu, recovers  judgment  against  seve- 
ral defendants,  and  one  of  them  pays 
the  whole  demand,  the  law  gives  hi'm 
an  action,  for  money  paid,  against  the 
others,  for  contribution. —  Dent  vs. 
King  et  aL  202-4 


2.  Defendants  standing  in  eqmlijurea.ie 
bound  to  contribute.  This  doctrine 
does  not  apply  to  judgments  against 
several  in  actions  of  tori. — ib.  202-4 

3.  A  judgment  is  the  hip;he8t  evidence  of 
the  defendants*  joint  indebtedness,  but 
not  conclusive  of  the  right  of  the  one 
having  paid  it  to  receive  contribution ; 
it  is  not  conclusive  that  the  defendants 
are  in  (cquali  jure,  but  only  prima 
facie  of  that  fact. — ib.  202-4 

4.  Accommodation  endorsers  are  not  lia- 
ble to  contribution  as  sureties  in  Geor- 
gia.—S/i/«s  vs.  Eastman  et  dl.        21 0 

CONVEYANCES. 

1.  A  bona  fide  and  absolute  conveyance  of 
any  part  or  the  whole  of  his  estate  by 
a  person  unable  to  pay  his  debts,  (even 
to  a  creditor,  in  satisiaction  of  a  pre- 
existing debt,  whereby  another  credit- 
or is  excluded  from  any  share  or  por- 
tion of  the  estate  so  conveyed,)  if  the 
same  be  free  from  any  trust  for  the 
benefit  of  the  seller,  or  any  person  ap- 
pointed by  him,  is  a  valid  conveyance 
as  against  such  excluded  creditor,  and 
all  other  persons.  Such  a  convey- 
ance is  not  obnoxious  to  the  statute 
of  1818. — Eastman  etoL  vs.  McAlpin, 

171-2 

CO-PARTNERS. 

1.  The  executor  of  a  deceased  co-partner 
cannot  be  sued  at  law  for  a  partner- 
ship debt. — Roosevelt  cf-  Barker  vs. 
McDowell,  Ex'r.  493-4 

2.  The  surviving  co-partner  is  alone  lia- 
ble to  be  sued  at  law  for  the  firm 
debts. — ib.  493-4 

COURTS. 

1.  The  law  oriranizing  the  Inferior  Court 
constitutes  five  justices  the  court.  The 
concurrence  of  a  majority  of  the  whole 
number  of  justices  is  therefore  neces- 
sary to  the  validity  of  their  action. — 
Johnson  vs.  The  State,  ex  rel.  Bran- 
non.  274 

2.  The  Inferior  Court  has  no  power  to 
rescind  an  order  drawn  by  it  on  th^ 
County  Treasurer  for  money. — ib.  2* 
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3.  The  Court  of  Ordinary  will  exercise  a 
soand  discretion  as  to  the  kind  of  in- 

f  ventory  of  an  executor  of  a  deceased 
co-partner  of  the  partnership  effects  of 
his  testator  they  will  accept — See  Ex- 
ecutors and  Administrators^  7%«  JuS' 
tices,  <f«.  Ts.  McLaren.  291 

4.  The  Court  of  Ordinary  haying  juris- 
diction oyer  the  question  as  to  whether 
a  guardian  shall  yest  a  portion  of  his 
ward's  fundfr  in  the  purchase  of  lands, 
to  he  cultiyated  hy  the  slayes  of  the 
minor,  its  order,  authorizing  it  to  he 
done^  will  be  presumed  to  haye  been 
minted  upon  sufficient  evidence  as  to 
me  expediency  of  the  transaction,  and* 
cannot  be  invalidated  in  any  other 
court,  unless  impeached  for  fraud. — 
SuU,  Guardian^  4«.  vs.  Glass.    486 

COVENANT,  MEASURE  OF   DAMAGES 

IN. 

1.  In  an  action  of  covenant  for  a  breach 
of  warranty  in  the  sale  of  an  unsound 
negro,  the  measure  of  damages  is  the 
difference  between  the  price  paid  and 
the  actual  value  of  the  negro  in  her 
unsound  condition  ;  and  if  of  no  val- 
ue, then  the  price  paid,  with  inter- 
est thereon. — Broughton  vs.  Ba^etU 

592-3 

D 

DAMAGES. 

1.  The  final  judgment  or  decree  of  the 
court  in  the  case  in  which  the  injunc- 
tion is  sanctioned,  affords  the  only  le- 
gal evidence  of  the  measure  of  damages 
to  be  recovered  in  a  suit  upon  the  in- 
junction bond. — Lockwood  vs.  Saffold, 

73-4 

2.  The  measure  of  damages  in  an  action 
against  an  attorney  by  bis  client  for 
money  collected  and  not  paid  over,  is 
the  amount  collected,  with  interest 
thereon  from  the  time  it  was  demand- 
ed, or  from  the  date  of  its  reception,  if 
the  attorney  failed  to  give  notice  there- 
of to  his  client,  or  wilfully  misapplied 
or  appropriated  it  to  his  own  use.^ 
Nisbet  vs.  Lawson.  286-8 

Damages  may  be  increased  by  interest, 
-ift.  287-8 


4.  For  the  measure  of  damages  ia  Cove- 
nant UDon  breach  of  warranty  in  the 
sale  of^an  unsound  slave. — SeeCove- 
nant,  Broughton  vs.  BadgetL       592 

DECSEE  IN  Eanmr. 

1.  Where  a  decree  in  equity  against  a 
guardian  is  silent  bb  to  the  time  wheii 
he  committed  the  devastavit,  and  where 
the  security  was  discharged  by  the 
Court  of  Ordinary  hrfore  the  suit  in 
which  the  decree  was  rendered  was 
commenced,  the  decree  is  insufficient 
in  itself,  and  cannot  relate  back  so  as 
to  charge  the  security  in  a  suit  against 
him  upon  the  guardian's  bond. — Bry- 
ani,  Guardian,  <f«.,  and  BedH,  Bjfor 
ofPye  vs.  Oioens  and  wife.  372-5 
• 

DEEDS. 

1.  A  deed  to  land  delivered  in  the  pre- 
sence of  two  subscribing  witnesses, 
and  acknowledged  before  a  justice  of 
the  peace,  and  recorded  in  the  clerk's 
office  of  the  Superior  Court  In  the 
county  where  the  land  lies,  though 
the  acknowledgment  is  without  date 
or  place,  is  admissible  in  evidence  in 
the  courts  of  Georgia,  under  the  Re- 
gistry Acts  thereof,  without  further 
proof. — Doe  ex  dem.  Tndueket  al  vs. 
PeeplesetaL  5 

« 

2.  In  such  case  the  court  will  presume, 
in  the  absence  of  proof  to  the  contrary » 
that  the  acknowledgment  before  the 
magistrate  was  made  where  the  deed 
itself  purports  to  have  been  made ;  and 
at  the  time  it  purports  to  bear  d^e. — 
ib.  5 

DELIVERY. 

1.  The  question  of  delivery  by  the  ven- 
dor, and  acceptance  by  the  vendee,  is 
always  a  question  of  fact,  exclusively 
for  the  jury. — Johnson  vs.  Watson. 

352 

2.  Delivery  must  accompany  a  parol  gifl 
of  a  slave,  to  make  it  valid. — Andenon 
and  wife  vs.  Baker.  598-602 

3.  When  the  donor  remains  in  posae^ 
sion,  a  delivery  cannot  be  presoaiel 
without  evidence  of  somt  md  on  till- 
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partof  the  donor  from  which  a  delivery  / 12.  It  is^sofficient  to  raise  a  case  of  elec- 
may  be  inferred. — ib.  598-602  )     lion,  that  the  testator  does  dispose  of 

property  not  hii  own. — ib.       501-1 0 


DEMURRER  TO  BILL  IN  EQUITY. 

1.  When  there  is  a  general  demurrer  to 
the  whole  bill,  and  the  complainant  is 
entitled  to  an  answer  to  part,  either  as  to 
the  discovery  or  relief  prayed,  the  de- 
murrer will  be  overruled. — McLetren 
vs.  Steapp,  377-8 

DEMURRER  TO  PLEA. 

1.  It  isthe  right  of  a  plaintiff  to  demur  at 
law  to  a  plea,  for  want  of  sufficient 
fullness,  before  issue  joined  upon  it| 
before  the  jury.  The  practice  under  our 
Judiciary  Act  of  1799  has  been  to  de- 
mur orally,  not  formally  and  in  writ- 
ing, as  in  England  ;  nor  is  the  judg- 
ment of  the  court  unon  such  demurrer 
formally  pronounced  and  recorded  with 
us,  as  in  the  English  courts. — Winkler 
vs.  Sctidder.  134 

DISCONTINUANCE. 

1 .  The  entry  on  the  Bench  Docket  of  two 
general  continuances,  without  any- 
thing appearing  upon  the  minutes  of , 
the  court%  will  not  work  a  disamlin' 
nance  of  a  cause,  so  as  to  entitle  the 
defendant  to  a  judgment  of  nan  pros., 
under  the  law  and  rules  of  practice  in 
this  State. — Nisbet  vs.  Lawson,     279 

DOCKETS. 

1.  The  Motion  Docket  is  not  a  record ; 
the  entries  upon  it  are  mere  memoran- 
da o(  the  judge,  kept  by  him  for  his 
own  convenience. — Bryant, gxutrdian, 
cf«.,  and  Bedlly  ex^or  ofPye,  vs.  Otoens 
and  toife,  367 


ELECT16S. 

1.  When  a  testator  bequeaths  a  slave 
(belonging  to  his  son  A)  to  his  sons  B 
and  C,  and  in  the  same  will  gives  to 
his  son  A  a  legacy  of  $500,  A  will 
be  put  to  his  election  which  he  will 
take;  and  equity  will  compel  him, 
either  to  relinquish  his  claim  to  the 
tslave,  or  the  bequest  under  the  will. — 
McOinnis  vs.  MoQinnis.         501-10 


3.  The  doctrine  of  election  does  not  ap- 
ply to  residuary  legatees  as  such.  The 
same  individual,  however,  may  be 
both  a  specific  and  residuary  legcUee. 
—16.  501-10 

,4.  There  is  no  time  prescribed  within 
which  either  party  shall  claim  the 
right  of  putting  the  other  party  to  elect. 
£ach  case  must  depend  upon  its  own 
circu  mstances. — ib.  50 1-1 0 

5.  When  the  recusant  legatee  will  be 
required  to  refund  the  legacy,  or  re- 
store the  property  recovered  by  him. 
Seie  Legatee.~t6.  ^  501-10 

ENDORSERS. 

1 .  Accommodation  endorsers  are  not  lia- 
ble to  contribution  as  sureties  in  Geor- 
gia, either  at  common  law  or  under 
the  act  of  1826.— S/tZes  vs.  Eastman 


etai. 
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2.  Separate  judgments  are  rendered 
against  the  endorsers  of  the  same 
note ;  the  two  last,  by  agreement  with 
the  plaintiffs,  take  an  assignment  of 
the  judgment  against  the  first  endors- 
er, and  pay  the  plaintiffs  the  amount 
due  upon  the  judgments  against  them- 
selves which  are  entered,  satisfied. 
Held  that  the  judgment  so  assigned  is 
not  extinguished  by  the  satisfaction 
of  the  judgments  against  the  two  last 
endorsers,  and  that  they  might  pro- 
ceed, under  such  assignment,  with  the 
fi  fa,  against  the  first  endorser,  and 
by  levy  and  sale  reimburse  themselves 
the  amount  paid  out  by  them ;  it  ap- 
pearing that  they  were  not  interested 
m  the  consideration  for  which  the  en- 
dorsed note  was  given. — 16.     210-11 

3.  The  control  of  an  execution  against 
the  maker  and  prior  endorsers,  as  pro- 
vided for  by  the  act  of  1839,  should 
be  obtained  under  an  order  of  the 
court  whence  the  execution  issued, 
upon  the  showing  required  by  that 
act,  in  which  it  is  not  necessary  to 
show,  that  the  payment  by  the  subse- 
quent endorser  was  forced  by  lev 
may  be  voluntary,  and  yet,  in  1 
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of  the  law,  it  is  a  Dayment  under  the 
compulsion  of  legal  process. — ib.  211 

4.  The  endorser  of  a  note  is  an  tncom-! 
petent  witness  on  the  ground  of  inter' 
est,  to  prove  the  payment  of  moneys 
hy  him  to  the  attorney  of  the  plaintiff,' 
in  an  action  aga2list  the  attorney,  un 
less  released. — Nisbet  vs.  Laicson. 

282-3 

5.  As  between  the  holder  of  a  Banker's 
check  and  the  endorser,  it  should  he ' 
presented    for  acceptance  with  due 
diligence. — Daniels  vs.  Kyle  and  Bar- 
neU.  306 

6.  In  a  suit  by  the  Central  Bank  of< 
Georgia,  no  proof  of  notice,  demand 
or  protest,  is  necessary  to  charge  the ' 
endorser. — Merchants  Bank  vs.  The] 
Central  Bank.  432-4, 

7.  In  a  case  where  the  holder  of  an  en- 
dorsed paper  fails  to  give  notice  of  its 
dishonor,  where  notice  is  necessary 
to  charge  the  endorser,  and  he  is| 
therefore  released  in  law,  and  the 
holder  then  transfers  it  to  the  Central 
Bank ;  although  on  the  trial  the  bank 
is  not  bound  to  prove  notice,  demand, 
or  protest,  yet  tne  endorser  would  be 
let  into  his  defence,  and  would  be  per- 
mitted to  show  by  proof  his  discharge 
for  want  of  notice. — ib.  434-5 


EauiTY. 

1 .  What  parts  of  an  answer  to  a  bill  in 
equity  will  be  considered,  upon  a  mo- 
tion to  dissolve  an  injunction,  see 
Moore  vs.  Ferrell  etal.  9 

2.  £quity  will  protect  persons  in  the 
use,  integrity,  and  value  of  their  pro- 
perty against  waste  or  trespass,  where 
courts  of  law  cannot,  because  of  the 
tardiness  of  the  remedy,  the  peculiar 
nature  of  the  property  injured,  the  in- 
solvency of  tne  wrong-doer,  or  the 
plaintiff's  inability  to  prove  his  dam- 
age.— ib.  10 

3.  But  equity  will  not  intermeddle  with 
the  title  of  the  property,  the  subject  of 
the  waste  or  trespass. — ib.  10 

Iqw  far  a  defendant's  answer  is 


evidence  for  him,  see  Eastman,  et  al. 
vs.  McAlpin.  170 

5.  What  parts  of  the  answer  must  be 
proved. — f6.  170 

6.  Equity  will  not  relieve  an  adminis- 
trator after  two  judgments,  de  bonis 
testaioris  and  de  bonis  propriis,  have 
been  successively  recovered  against 
him  at  law. — Bostvfick  vs.  Perkins^ 
Hopkins,  and  White.  137-40 

7.  For  case  where  equity  will  relieve 
against  mistake  in  an  agreement  either 
as  to  fact  or  law,  see  Rogers  vs.  Atkin- 
son et  al.  23-27.  Collier,  Jadmin. 
vs.  Lanier.  239-40 

8.  In  ail  cases  of  account  where  the  rem- 
edy of  the  plaintiff  would  not  be  aa 
adequate  and  complete  in  a  court  of 
law  as  in  a  court  of  equity,  either 
from  defect  of  proof,  or  other  impedi- 
ment, or  for  the  purpose  of  avoiding 
a  mvltipliciiy  of  suits,  the  jurisdiction 
of  the  latter  court  attaches. — McLa- 
ren yb.  Steapp.  377-8 

9.  When  the  plaintiff  in  the  first  in- 
stance is  entitled  to  a  discovery,  the 
court  will  not  only  give  him  the  dis- 
covery, but  will  (on  a  proper  prayer 
for  that  purpose)  decree  the  appropri- 
ate relief. — ib.  377 

10.  A  court  of  equity  will  decree  a  de- 
fendant to  account  for  money  over- 
paid upon  a  usurious  contract — ib. 

377 

11.  In  the  distribution  of  a  fund  raised 
by  the  sale  of  the  effects  of  an  insol- 
vent bank  amongst  the  bill-holders,  it 
is  clear  equity,  that  the  bill-holders 
should  respectively  receive  only  in 
proportion  to  the  quantum  of  consider- 
ation  paid  for  the- bills. — CoUins  vs. 
The  Central  Bank  et  aL  460 

12.  Where  a  party  comes  into  a  court 
of  equity  to  ask  its  assistance  to  in- 
terfere with  the  legal  administration 
of  the  assets  in  the  nands  of  the  ex- 
ecutor or  administrator,  he  should  at 
least  state  a  clear  prima /octe  case  on 
his  part,  to  justify  such  interference. — 
MHU  et  al.  vs.  Lumpkin,  admr.       « 

513-14. 
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ERROR. 

1.  The  refasal  to  allow  a  security  on  s  i.  An  action  against  a  sheriff,  for  an  es- 

appeal  to  be  discharged  and  others  >  cape  out  of  final  process  under  the 

substituted  in  his  place,  with  a  view  )  statutes  of  Georgia,  survives  against 

to  render  him  a  competent  witness  for  ^  his  representatives. — Neal  vs.  Hay- 

the  appellant,  is  error. — Dam  etal,)^  good,  admr.                             515-18 
vs.  Anderson  et  al.                      192-3 


ERROR,    WRIT    OF. 


ESTATES.    LIMITATION    OF. 


♦;«.  i»:ii  ^t  ^*na».»:«n«  (^'  A  bequest  to  the  daughter  "rfunngr  ^ 
in  .i  ifhfn^^W  <  ruituial  life,  and  the  ^heirs  of  her  body 
up,  and  wilhin_  what  >     ^.^  .  „  ^'     :„  u^,  .u^  nh«nli,tA  titl^ 


1.  Within  what 
to  be  drawn  ud,  »«»  ^^^"l",  ;^"*^;  ?    forever^  vests  in  her  the  absolute  titie 
tme  to  be  signea  and  certified  ^^        )    \    {ee,--Chaice  vs.  MarshaU. 
presiding  Judge,  see  Doe  ex  dem,  Tru-  ^ 
luck  iw.  Peepleset  al,  2 

2.  What  the  bill  of  exceptions  most  spe- 
cify.— ib.  2 


102-7 


ESTOPPEL. 


3.  When  bill  of  exceptions  will  operate 
as  a  Supersedeas. — ^t^.  3 

4.  A  writ  of  error  will  not  be  sustained, 
even  under  the  statute  organizing  the 
Supreme  Court,  on  account  of  the 
court  below  refusing  to  grant  a  con- 
tinuance in  a  cause,  unless  it  is  a  most 
plain  and  palpable  instance  of  the  ar- 
bitrary and  oppressive  exercise  of  the 
discretion  necessarily  vested  in  it  by 
law.— SeaZy  vs.  The  State.  215 

5.  The  Supreme  Court  will  not  entertain 
a  writ  of  jerror  upon  points,  which,  so 

'  far  as  the  record  discloses  the  testi- 
mony, do  not  spring  out  of  the  evi- 
dence or  the  pleadings. — Smith  vs. 
Kershaw,  259 

6.  The  Supreme  Court  will  not  take 
cognizance  of  any  testimony  what- 
ever, that  is  not  certified  up  according 
to  law. — ib.  260 

7.  It  is  a  general  rule  that  no  person  can 
bring  a  writ  of  error  to  reverse  a  judg- 
ment, who  was  not  a  party,  or  privy, 
to  the  record,  or  prejudiced  by  the 
judgment. — Toumsend  4*  Brothers  vs. 
Davis.  496 

8.  Whether  a  plaintiff  in  error  b«  a  par- 
ty or  privy,  or  is  aggrieved  by  the 
judgment,  must  appear  by  the  record. 
—ib.  496 

9.  Writ  of  error  will  be  dismissed,  if  the 
assignment  of  errors  iA  not  filed  on  or 
before  the  first  day  of  the  term. — 
Girtman  vs.  the  Central  R,  R,  and 
Banking  Co.  107 


1.  A  party  claiming  under  a  grantor,  as 
distributee,  or  legatee,  cannot  impeach 
his  deed  for  want  of  consideration,  or 
for  fraud,  fioth  the  grantor  and  his 
privies  are  stopped  from  denying  it. — 
ThcMdmrs.  of  McCleskey  vs.  Leadbet- 
ter,  657 

EVENTUAL  CONDEMNATION  MONEY. 

1.  The  "eventual  condemnation  money* 
secured  by  an  injunction  bond,  is  the 
amount  ultimately  fixed  and  settled 
by  the  judgment  or  decree  of  the 
CoMti.—Ij^wood  vs.  SaffM.    73-4 

EVIDENCE. 

1.  When  a'deed  recorded  will  be  admit- 
ted in  evidence  without  further  proof, 
see  Doe  ex  dem.  Tnduck  vs.  Pe^les  et 
al.  5 

2.  Facts  that  occurred  at  or  about  the 
time  of  the  fatal  rencounter,  involving 
the  conduct  of  the  deceased,  which 
might  have  been  observed  by  the 
slayer,  are  competent,  and  admissible 
in  evidence,  without  precedent  proof 
that  he  had  notice  of  them. — Reynolds 
vs.  The  State.  230 

3.  Books  of  accounts  about  to  be  ten- 
dered in  evidence,  must  be  first  proved 
to  be  the  original  books  of  entry  by 
the  oath  of  the  part]^  introducing 
them,  and  then  be  submitted  to  the  in- 
spection of  the  court,  and,  if  found 
free  from  all  fraudulent  appearances  or 
circumstances,  such  as  material 
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gross  alterations,  false  additions,  &c., 
and  to  contain  the  first  entries  or 
charges  by  the  party,  made  at  or 
near  the  time  of  the  transaction  to  be 
proved,  they  are  competent  If  the 
contrary  is  discernible  from  the  books 
themselves,  or  comes  out  upon  the  ex- 
amination of  the  party,  they  ought  to 
be  rejected.  The  credibility  both  of 
the  books  and  of  the  party,  is  to  be 
weighed  by  the  jury,  and  depends  up- 
on various  circumstances  of  which 
they  are  the  judges. — Taylor  vs. 
TijKker,  233 

4.  Separate  sheets  of  paper  containing 
the  original  entries  of  an  account  for 
lumber,  though  such  sheets  are  at* 
tached  to  the  declaration  as  a  bill  of 
particulars,  are  admissible  in  evidence 
upon  the  footing  of  original  books  of 
accounts,  and  under  the  same  rules 
and  restrictions  as  are  prescribed  by 
the  courts  in  the  case  of  merchants' 
and  shop-keepers*  books.  It  is  not 
material  whetner  the  original  entries 
of  an  account  be  made  in  a  book,  or 
upon  a  separate  sheet  of  paper ;  it  is 
only  material  that  it  be  an  account  of 
the  dealings  between  the  parties,  and 
be  primary  and  original — ib.        234 

5.  When  the  plaintiff's  only  evidence 
is  his  original  books,  it  becomes  in- 
dispensable to  prove  aliunde^  by  one 
or.  more  persons  having  dealt  with 
him,  that  ne  was  in  the  habit  of  keep- 
ing correct  accounts. — ib.  234 

6.  An  execution  issued  from  a  decree  of 
a  court  of  equity  against  a  guardian, 
individually,  upon  a  bill  filed  gainst 
him  as  guardian,  charging  waste,  and 
seeking  to  render  him  liable  in  his  in- 
dividual, and  not  in  his  representative 
character,  and  the  execution  returned 
nulla  bona,  is  admissible  in  evidence 
in  a  suit  upon  the  guardian's  bond 
against  the  security. — Bryant,  guard- 
ian,  ^c,  and  Beall,  ex,,  vs.  Otnens 
and  wife,  368 

7.  A  decree  against  the  guardian  isonl^ 
prima  facie  evidence  of  a  devastavit 
as  against  the  security,  not  conclu- 
sive. It  is  subject  to  be  rebutted  by 
counter- testimony  in  behalf  of  the  secu- 

'':y.  who  wiU  be  permitted  to  inquire. 


ab  origine,  into  the  jQstice  of  the  de- 
cree.— ib.  369-71 

8.  A  decree  in  equity  against  a  guard- 
ian, which  is  silent  as  to  the  time  of 
the  devastavit  committed,  is  insuffi- 
cient alone  to  prove  waste  against  the 
guardian,  so  as  to  charge  a  security 
who  was  discharged  by  the  Court  of 
Ordinary,  before  the  suit  in  which 
the  decree  was  obtained  was  com- 
menced— ^it  n9 where  appearing  in 
the  record  that  such  waste  was  com- 
mitted anterior  to  the  discharge  of  the 
security. — ib.  372-5 

9.  Where  A  endorses  a  note  to  B  *«  to 
be  liable  only  in  second  instaDce,** 
and  B  sues  C,  one  of  the  makers,  who 

S leads  a  release  from  A,  while  the 
older  of  the  note,  and  is  discharged 
by  the  judgment  of  the  Justices  Court, 
that  judgment  is  only  prima  facie  evi- 
dence, at  best,  in  a-  subsequent  suit 
against  A.  To  make  it  conclusive 
testimony  of  B's  right  to  recover,  no- 
tice to  A  of  the  first  action  was  indis- 
pensably necessary. — Brown  vs.  Cha- 
ney.  412^15 

10.  Parol  evidence  is  inadmissible  to  va- 
ry or  add  to  a  record. — Stella  gtutrd- 
ian,  vs.  Glass.  485 

11.  Parol  evidence  is  admissible  to  rebut 
an  allegation  that  an  order  of  the 
Court  of  Ordinary  was  fraudulently 
procured. — ib.  485 

12.  The  fact  of  death  may  be  proven  by 
presumption  as  well  as  by  direct  evi- 
dence.— Doe  ex  dem.  Cofer  et  al.  vs. 
FJaruigan,  543 

13.  When  a  person  eoes  abroad,  and  is 
not  heard  of  for  a lon^  time,  the  pre- 
sumption of  the  continuance  of  life 
ceases  at  the  end  of  seven  years,  from 
the  period  at  which  he  was  last  heard 
of.— tf.  543 

14.  The  presumption  of  the  duration  of 
life,  with  respect  to  persons  of  whom 
no  account  can  be  given,  ends  at  the 
expiration  of  seven  years  from  the. .' 
time,  when  th^y  were  List  known  ti^%. 
be  living. — ib,  54^ 

15.  A  deed  which  recites  a  fomp4MJ^ ' 

* 
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and  its  loss,  is  eTidence  of  the  first 
deed,  and  the  grantor  and  his  priyies 
are  estopped  by  the  recital. — Aamrs.  of 
McCleskey  vs.  LeadbeUer.  557 

16.  Ancient  documents  admissible  in  ) 
eyidence  without  proof  of  execution.  ) 
— »6.  557 

» 

17.  When  testimony  taken  by  commis- 
sion should  be  rejected,  see  ib.  554-7 

18.  When  a  negro,  alleged  to  haye  been 
stolen,  is  charged  in  the  indictment  to 
be  the  property  of  the  prosecutor,  eyi- 
dence that  he  was  the  purchaser  of 
the  negro  at  Sheriff's  sale,  under  the 
incumbrance  of  a  mortgage,  after  con- 
dition broken,  as  the  property  of  the 
prisoner,  coupled  with  the  lawful  pos- 
session, was  held  to  be  sufficient  to 
maintain  the  allegation. — Robinson  ys. 
ne  State.  572-3 

19.  In  an  action  upon  a  sheriff's  bond 
against  his  sureties,  his  admissions 
are  prima  facie  eyidence  to  charge 
them,  unless  made  fraudulently,  or  by 
mistake,  or  haying  relation  to  money, 
the  paying  oyer  of  which  is  not  guar- 
antied by  the  bond. — Stephens  et  d. 
ys.  Crawford^  Governor y  twe,  ^c. 

578-0 

20.  A  certified  copy  of  the  record  of  the 
action  of  the  Inferior  Court,  in  taking 
a  sheriff's  bond,  made  in  yacation,  is 
not  evidence  in  a  suit  agsunst  the  sure- 
ties, because^  as  to  that,  the  action  of 
the  Inferior  Court  is  ministerial  and 
not  judicial . — ib,  579 

21.  Tarcl  evidence  19  inadmissible  to 
contradict  oryary  the  terms  of  a  writ- 
ten agreement.— -Rogtfr*  vs.  Atkinson, 
et  at.  18 

22.  When  the  contract  is  reduced  to 
writing,  conversations  or  stipulations, 
anterior  to,  or  contemporaneous  with, 
the  written  instrument,  are  supposed 
to  be  merged  in  it,  and  are  not  allow- 
ed to  be  proved  by  oral  testimony  — ib, 

20 
• 

23.  If  it  were  not  necessary  in  the  first 
instance,  to  have  the  contract  reduced 
to  writing,  ]farol  evidence  may  be  re- 
ceived of  conversations  and  circum- 


stances, Sfibsequent  to  the  time  of  mak- 
ing the  agreement,  to  show  that  the 
parties,  upon  sufficient  consideration, 
consented  afterwards  to  vary  the  con- 
tract, or  add  some  new  stipulation. — 
ib,  22 

24.  Parol  etndence  is  admissible  to  ex- 
plain latent  ambiguities,  to  rebut  an 
equity,  and  to  contradict  a  receipt — 
ib,  23 

EXCEPTIONS,    BILL    OF. 

1.  Must  be  drawn  up  by  the  party  or 
his  attorney,  within  four  days  after 
the  trial  in  which  the  decision  com- 
plained of  was  made;  and  must  be 
certified  and  signed  by  the  presiding 
Judge  within  that  time. — Doe  ex  dem. 
Trviuck  et  at.  vs.  Peeples  et  al.         2 

2.  Must  plainly  and  distinctly  specify 
the  enore  complained  of. — ib.  2 

3.  Will  operate  as  a  supersedeas  only, 
where  oond  and  security  has  been 
given  or  affidavit  filed,  in  conformity 
with  the  act  organizing  the  Supreme 
Court — ib,  3 

EXECUTION. 

1.  An  execution  is  valid,  issued  from  a 
confession  of  judgment,  which  ap- 
pears on  the  writ, and  which  has  been 
registered,  together  with  the  declara- 
tion and  judgment,  upon  the  perma- 
nent records  of  the  court,  although 
the  clerk  omitted  to  enter  such  con- 
fession on  the  minutes. — Davis  vs. 
Barker,  560-3 


EXECUTORS  AND  ADMINISTRATORS. 

1.  Co-Executors  .and  Administrators  are, 
in  the  eye  of  the  law,  considered  as 
but  one  person  for  many  purposes ; 
and  the  acts  of  one  will  be  considered 
as  the  acts  of  all,  in  reference  to  the 
administration  of  the  assets.  But  one 
co-executor  or  administrator  cannot 
be  made  chargeable  with  the  devasta^ 
vit  of  his  companion,  when  he  has  not 
in  any  manner  contributed  thereto. — 
Cameron  vs.  The  Justices,  ^c,        37 

2.  By  the  laws  of  England  as  adop*  ' 
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in  Georgia,  an  administrator  de  bonis 
non,  cannot  call  the  representatives 
of  a  deceased  executor  or  administra- 
tor to  account  for  any  property  which 
their  testator  or  intestate  converted  or 
wasted ;  nor  can  he  claim  or  recover 
anything  but  those  goods,  chattels, 
and  credits  which  remain  m  specie, 
and  are  capable  of  being  identified  as 
the  property  of  the  first  testator  or  in- 
testate. — Thomas  vs.  Hardvncket  Ea^r, 

83 

3.  Suits  for  assets  wasted  or  converted, 
may  be  brought  directly  by  creditors, 
legatees  and  distributees.  — -t6. ,        82 

4.  The  act  of  1821,  passed  for  the  better 
protection  of  the  estates  of  orphans 
and  for  other  purposes  therein  men- 
tioned, does  not  deprive  persons  inter- 
ested of  this  common-law  right,  but 
was  intended  to  afford  them  additional 
remedies. — »&.,  82 

5.  In  what  case  equity  will  not  relieve 
an  administrator  after  judgment 
against  him  at  the  suit  of  a  creditor, 
see  Equity. — Bosttpick  vs.  Perkins^ 
Hopkins  and  White,  137 

6.  An  executor  is  bound  to  return  to  the 
Court  of  Ordinary  an^inventory  of  the 
partnership  effects,  in  which  his  tes- 
tator had  an  interest  as  co-partner. 
If  not  in  his  power  to  procure  a  com- 
plete and  perfect  inventory,  then  he 
should  return  his  testator's  interest  in , 
the  partnership  property  to  the  best  of  < 
his  ability;  the  amount  of  stock  on 
hand  at  the  time  of  his  death,  the 
amount  of  debts  due  from  and  to  the 
co-partnership.  The  Court  of  Ordi- 
naiy,  in  such  case,  will  exercise  a 
sound  discretion  as  to  the  kind  of  in- 
ventory they  will  accent.— The  Jus- 
tices, Ifc,  vs.  McLaren,  291 

7.  Where  the  testator  left  a  will,  naming' 
several  executors,  to  whom  he  be- 
queathed, in  trust  for  certain  grand- 
children, a  portion  of  his  estate :  One 
of  the  executors  only  qualified,  and, 
receiving  the  trust  property,  after- 
wards died  intestate,  before  tne  trust 
thus  devolved  on  him  was  entirely^ 
executed.     After  his  death,  another. 


of  the  executors  named  in  the  will 
qualified  within  the  twelve  months 
provided  bystaiafe.  The  last  quali- 
fied executor  is  entitled  to  the  posses- 
sion of  the  unadministered  portion  of 
the  trust  estate,  and  not  the  adminis- 
trator of  such  deceased  executor. — 
Crafton  vs.  Beail  ei  al.,  322 

8.  The  administrator  of  a  deceased  ex« 
ecutor  is  not  the  representative  of 
such  executor's  testator. — ib.,       322 

9.  The  whole  Interest  in  an  intestate's 
personal  estate  vests  in  his  admin  is- 
trator,  on  the  grant  of  letters  of  admin- 
istration; and  such  grant  has  relation 
to  the  time  of  the  intestate's  death. — 
Liptrot,  Adm*r,  vs.  Holmes,  388 

10.  Against  the  right  of  action  to  recover 
the  property  of  an  intestate,  the 
statute  of  limitations  will  not  com- 
mence to  run  until  administration  of 
his  estate  has  been  granted. — Doe  ex 
dem.  Cofiyers,  Adm*r,  vs.  Kennon  ei 
al,,  3Y9 

See  also  Doe  ex  dem,  Cofer  vs.  Flan- 
agan, 539-42 

1 1 .  When  a  court  of  equity  will  interfere 
with  the  legal  administration  of  the 
assets  in  the  hands  of  an  executor  or 
administrator.  See  Equity. — Mills  et 
<d, ,  vs.  Lumpkin,  Adm'r,        5 1 3-1 4 

12.  Executors  and  administrators  of  de- 
ceased sheriffs  may  be  made'parties  in 
suits  instituted  against  their  testators 
or  intestates  for  escapes  out  of  final 
process,  under  the  statutes  of  Georgia. 
— Neal  vs.  Hay  good,  Adm'r,   5 1 5-1 8 

• 

13.  An  executor,  under  a  will,  authoriz- 
ing the  sale  of  property  of  the  testator 
to  pay  debts,  but  without  specifying 
the  manner,  may  dispose  of  testator's 
slaves  at  private  sale,  and  without 
previous  advertisement  of  the  same, 
or  leave  of  the  Court  of  Ordinary ;  and* 
the  purchaser  at  such  private  tide  will 
acquire  a  good  title,  even  as  against 
the  creditors  of  the  testator,  provided 
that  the  purchase  is  IrnnaMe,  wA- 
without  fraud  on  the  nart  of  At  par* 
chaser. — Bond  and  Murdocket  A  ^ 
Zeigler,  •  •    .3^. 
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FINES. 


1.  A  fine  remitted  by  an  Executive 
pardon,  being  in  the  hands  of  the 
attorney-general,  or  other  officer  ofi 
court  unappropriated  in  the  manner 
prescribed  by  law,  will  be  refunded 
under  an  order  of  the  court,  by  rule 
against  such  officer. — In  the  Matter 
of  the  Attorney-  General  607-1 0 


G 


GARNISHEE. 

1.  The  question  whether  a  Garnishee  is 
liable  for  interest  upon  the  fund  in 
his  hands,  or  the  debt  owed  by  him, 
which  is  sought  to  be  recovered  by 
process  of  e;arnishment,  is  not  one  of 
strict  law,  nut  of  discretion,  depend- 
ing upon  considerations  of  equity, 
groVing  out  of  the  facts  and  circum- 
stances of  the  particular  case. — Geor- 
gia Insurance  and  Trust  Co.  vs. 
Oliver.  39 

2.  When  the  Garnishee  resists  the  pay- 
ment of  the  fond  in  his  hands  into 
court,  or  controverts  his  indebtedness, 
he  will  be  held  liable  for  interest — 
i6.  41 

3.  It  is  a  general  rule,  however,  that 
persons  who  are  prevented  from  pav- 
ing over  money  by  process  of  the 
court,  summons  of  garnishment,  writs 
of  injunction,  and  the  like,  are  not 
liable  for  interest. — ib.  40 

GENERAL    ISSUE^  PLEA    OF. 

1.  Under  the  Judiciary  Act  of  1799,  re- 
quiring the  answer  of  the  defendant 
to  set  forth  plainly,  fully,  and  dis- 
tinctly the  cause  of  his  defence,  ille- 
ffality  of  the  consideration  cannot 
be  given  in  evidence,  under  the  plea 
of  the  general  issue  to  an  action  of 
assumpsit  on  a  bill  of  exchange,  at 
the  instance  of  the  holder  against  the 
drawer  and  acceptor. — Johnson  et  al. 
vs.  BaUingail.  70 

2.  So  also  a  special  agreement. — Bu- 
duannon  et  al,  vs.  Jones.  257 


GIFT. 

1.  To  constitute  a  valid  parol  gift  of  a 
chattel,  there  must  be  an  immediate 
delivery  of  the  same  by  the  donor  to 
the  donee. — Anderson  and  unfe  vs. 
Baker.  60 1 

2.  The  bare  declaration  of  the  donor 
that  "  she  had  given  certain  negroes 
to  the  donee,  and  had*  no  right  to  sell 
them,"  is  not  sufficient  to  pass  the 
title  to  the  donee,  without  evidence  of 
some  act,  from  whicli  the  jury  may 
presume  a  delivery  of  the  property, 
where  the  donor  remains  in  possession 
of  the  property,  exercising  dominion 

.    over  it  until  her  death.  601-2 

GUARDIANS. 

1.  The  estate  of  a  guardian,  who  dies 
chargeable  to  his  ward,  is  liable  and 
bound  therefor,  before  any  other 
debt,  though  such  other  debt,  may 
have  been  prosecuted  to  judgment, 
against  the  guardian  in  his  lifetime. — 
Watson  et  al.  vs.  Ex^or  of  Watson  et 
al,  268 

2.  In  a  suit  upon  a  guardian's  bond,  the 
party  is  not  entitleid  to  the  custody  of 
the  original,  but  to  a  certified  copy 
only. — Bryant,  guardian,  <f«.  arid 
Beall,  ex'oT  of  rye,  vs.  Owens  and 
wife.  368 

2.  In  a  bill  filed  by  a  ward  to  recover 
the  tnist  fund  out  of  the  hands  of  the 
former  guardian,  he  will  be  allowed 
to  prove  the  payment  of  debts  con- 
tracted on  account  of  his  ward  before^ 
but  not  discharged  until  after  his  dis- 
mission, and  that  too  without  having 
the  vouchers  for  these  disbursements 
allowed  by  the  Court  of  Ordinary. — 
S/eW,  guardian,  4«,  vs.  OUiss.  485-6 

4.  An  order  of  the  Court  of  Ordinary 
authorizing  a  guardian  to  invest  the 
funds  of  his  ward  in  the  purchase 
of  land  for  the  purpose  of  c"*'*^^!jj°" 
cannot  be  impeached  in  any  o^^^ 
court  except  for  fraud. — ib. 

H 


HUSBAND  AND  WIFE. 

1.  At  common  law  marriage 


nrr 
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10  sn  abaoliite  gift  to  the  husband  o^^ 
all  ihe  persona  estate  of  the  wife,  of  \ 
which  Ehe  is  at  the  time  actnally  poa-  ^ 

BelL  639-47  S 

3,  In  the  niie'e  diosa  in  action,  the  hus- 
band  acquires  onlj  a  qoaHfied  pro- 

Certj,  wDJch  may  be  mode  abitofute 
y  a  redaction  inio  poeseBiioD  duiing 
li/e.— 16.  639-47 


in  the  indJctnent — Styitddt  ve.  tAc 


IMJUKCTION. 

|].  Service  of  the  nle  nisi  apoo  tbe 
cotnplainanl'B  solicitot.  statinc  the 
^unds  of  the  applicatioo,  ana  fix- 
ing the  time  and  place  of  hearing  the 
motion  to  ilisBolTe  an  injonclion,  oa 
the  coming  in  of  the  answer,  is  suffi- 
cient Ben'tce. — Moore  va.  Ferrdl  tt 


3.  The  wife  is  entitled  in  equity  to  a  , 
suitable  provision  for  herself  and  her  < 
children  out  of  her  fortune,  whenever , 
it  JB  vrithin  reach  of  a  court  of 
chancery,  and  not  reduced  into  pos' 
MsaJon  by  the  husband ;  and  thii 
right  eztends  both  to  legal  and  equi'  , 
table  claims  in  action, — lb.       639-47  , 

4.  Whether  the  children  have  a  distinct  ( 
enhstaniire  right  to  a  piovieion  on 
of  her  claims  in  action. — Qutrt  J  ii. 

639-47. 

6.  The  wife  may  file  her  bill,  by  her  ■ 

neii  friend  to  assert  her  equity. —  i6. 

639-47 

6.  The  wife's  eqnity  is  good  apiinst  her  ( 
husband's  assignees  in  banlmptcy  ( 
or  insolvency,  against  his  assignees : 
to  pay  bis  debts  generally,  and  ( 
also  against  a  special  assi^ee  or  par- ! 
chaser  for  value. — ib.  639-47  < 

7.  When  the  wife's'  father  leaves  an 
estate  in  negroes,  a  division  of  the 
negroes  under  our  statute,  at  the  in- 
stance of  the  adminiBtrator,  aetling 
apart  one  share  to  the  hashand  in ; 
right  of  hia  wife,  and  leaving  it  in 
the  poMession  of  the  administrator, 
neither  Ihe  husband  nor  wife  being. 
present,  nor  represented,  and  no  re- , 

J  funding  bond  being  given,  is  not  such 
a  reductiim  into  poMesaion  as  will  de- 
feat the  wife's  equity.— ifr.      639-47  ] 


INDICTMENT. 

1.  Under  an  indictmentfor  murder,  the' 

Jury  may  find  the  prisoner  guillyof 

the  lesser  oSbnce  of  manslaughter,  \ 

'  it  voluntarjr  or  invtdnntary,  and  S 

'fdicl  will  be  legal,  although  \ 

1  no  count  for  manslaughter ' 


2.  When  the  answer  plainly  and  dis- 
tinctly denies  ibe  facts  and  circnm* 
stances  upon  which  the  equity  of  the 
bill  is  based,  tbe  injunction  will  be 
dissolved. — ib.  9 

3.  Upon  a  motion  to  dissolve  an  in- 
junction tbe  court  will  look  to  sach 
parts  of  the  answer  otdy  as  ai«  n- 
■ponsive  to  tbe  bill. — ib.  9 

4.  Injunction  will  be  granted  to  stay 
trexpass,  when,  from  its  nature,  or 
the  circumstances  of  the  parliea,  tbe 
remedy  at  law  cannot  be  lull  and  «d> 
equate. — ib.  lo 

5.  An  iniunclion  will  not  be  dissolved 
upon  the  ground  that  the  title  of  the 
complainant  is  questioned  by  the 
answer.  But  when  the  title  is  de- 
nied, tbe  court  will  look  more  closely 
to  the  character  of  the  trespass — ib.  1  ] 

5.  An  injunction  will  not  be  granted  la 
stay  a  sale  under  an  execniion,  on 
the  ground  that  the  jadgment  haa 
been  fully  satisfied,  inasmuch  as  iha 
parly  has  a 
remedy  at  lai 
the  bill  chai 

of  the  princi 
person,  undei 

that  the  facts 
rest  in  the  ki 

by  an  appeal 
Rt^tnva.  At 

I  inaT 
.  A  bill  of  sa 
warranty  of  i 
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by  our  own  act  of  1799,  negotiable 
by  endorsement,  so  as  to  vest  in  tbe 
endorsee  a  right  of  action  on  the 
warranty — BrougfUon  rs.  Badgett.  77 

2.  The  act  of  1799  mak^  the  instru- 
ments therein  enumerated  negotiable, 
in  such  manner  and  under  such  re- 
strictions as  are  prescribed  in  the  case 
of  promisscry  notes.  They  must  be 
payable  to  the  payees  order  or  assigns, 
or  to  bearer,  as  prescribed  by  tbe 
statute  of  Anne. — ib.  77 

« 

3.  Whether  an  instrument  under  seal 
can  be  transferred  by  an  endorsment 
not  under  seal. — Quere  ?  ib.  76 

4.  The  act  of  1799  has  reference  exclu- 
sively to  liquidated  demands,  whether 
for  money  or  other  things,  and  applies 
to  those  instruments  alone  which  are 
for  payment  of  an  ascertained  sum  of 
money,  or  of  some  specific  article  or 
articles  of  property. — ib.  77-8 

5.  A  specialty  is  defined  by  Littleton  to 
be  a  bond  bill,  or  such  like  instrument ; 
a  writing  or  deed  under  the  hand  and 
seal  of  the  parties. — ib.  77 

6.  4^n  instrument  as  follows,  to  wit, 
*'  We  have  this  day  sold  to  J.  L.  & 
Co.  our  entire  crop  of  cotton,  at  9 
cents  per  lb.,  all  round,  and  should 
they  not  realize  that  amount  net,  we 
agree  to  make  good  the  loss  (signed) 
D.  M.  L.,  F.  D.  W.,  is  the  joint  instru- 
ment and  undertaking  of  the  makers 
D.  M.  L.  and  F.  D.  W.  and  is  suffi- 
ciently  certain,  and  reciprocal  to  sup- 
port an  action  under  proper  aver- 
ments and  proofs,  by  either  of  the  par- 
ties against  the  oihet8.~r>Femigan  et 
al.  vs.  Wimberly.  221 

7.  The  rule  as  to  certainty  is,  that  the 
agreement  must  be  so  certain  and 
complete,  that  each  party  may  have 
an  action  upon  it* — ih.  221 

8.  The  omission  of  J.  L.  k  Co.  to  sub- 
scribe the  instrument  does  not  invali- 
date it.  Nor  would  that  omission 
form  any  legal  objection  to  an  action 
against  them  for  *  the  stipulated  price 
of  9  cents  per  Ib.  for  the  cotton  there- 
by sold  and  delivered. — ifr.  221 

43 


INTEREST. 


1.  In  what  case  damages  may  be  in- 
creased by  interest  See  tit  Dam- 
ages^ Nisbet  vs.  Lawson,  287-8 

2.  In  a  suit  upon  a  note  payable  upon 
time,  unth  interest  from  date  tf  not 
punctually  paid,  the  back  interest  is  re- 
coverable as    stipulated  damages. — 
Alexander  vs.  Troutman.  472-4 

* 

3.  If,  in  entering  up  the  judgment,  such 
back  interest  is  not  computed,  the 
judgment  may  be  afterwards  amended, 
under  an  order  of  the  court,  so  as' to 
include  the  interest  from  the  date ;  and 
the  collection  of  it  may  be  enforced, 
though  the  original  execution  had 
issued  and  been  returned  satisfied. — 
ib.  469-75. 


INTERROGATORIES. 

1.  Where  cross-interrogatories  have  re- 
lation to  the  subject  matter  of  the 
direct  examination,  and  the  commis- 
sion is  returned,  with  the  cross-interro- 
gatories, or  any  one  of  them,  un- 
answered, the  whole  of  the  testimo- 
ny ought  to  be  withheld  from  the 
Jury.— T*€  adm^s  of  McClesky  vs. 
Leadbetter.  554-7 


IRREGULARITIES. 

1.  Whenever  proceedings  in  Court  are 
irrM;nlar,  application  to  set  them 
aside  should  be  made  in  the  first  in- 
stance. If  the  party  after  discover- 
ing the  irregularity  proceed  himself 
and  take  subsequent  steps  in  the 
cause,  or  lie  by  and  suffer  the  other 
pArly  to  do  so,  the  court  will  not  as- 
sist him. — £ro7i5  vs.  Rogers,    466-7 


J. 


JOINDER  OF  COUNTS. 

1.  Different  Counts  may  be  joined  in  all 
cases,  where  the  samejudgmerU  can  be 
rendered; and  where  different jpieas  are 
put  in,  provided  the  same  judgment 
may  be  rendered  on  all  the  counts.- 
Mahaffey  vs.  Petty  el  al 
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JUDGE. 

1.  The  judge  has  no  right  to  charge 
what  construction  the  jury  are  to  put 
upon  the  facts  Bubmitted  to  their  con- 

'  sideration. — Taylor  vs.  Tucker,    235 

2.  It  is  error  in  the  court,  and  a  new 
trial  will  be  granted  for  misdirection, 
if  the  style  of  the  charge  is  such  as 
to  mislead  the  jury  in  mistaking  it  for  < 
direction  in  point  of  law,  instead  of 
the  mere  expression  of  the  opinion  of  | 
the  court  upon  the  facts. — StdX^  guard- 
ian, vs.  Glass.  486-9 

3.  For  judge's  power  at  Chambers,  see 
title.  Chambers. — Watson  Ex" or  vs. 
Jones.  303 

4.  Decision  of  judge  at  Chambers  will 
be  revised  by  the  Supreme  Court  upon 
writ  of  error. — Moore  vs.  FtrreU  et  dL 

6 

JUDGMENT. 

1.  The  dismissal  of  an  appeal  is  a  judg- 
ment of  the  court  remitting  all  parties 
to  the  condition  and  rights  which  they 
occupied  and  held  at  the  time  the  ap- 
peal was  entered.  So  of  the  with- 
drawal of  an  appeal. — Hardee  et  at. 
vs.  Stovall,  Simmons  cf*  Co.        95-6, 

2*  Where  no  judgment  has  been  signed, 
but  a  verdict  rendered  and  an  appeal 
taken  and  withdrawn,  the  verdict  is< 
revived,  and  judgment  may,  as  matter' 
of  right,  be  entered  up,  nunc  pro\ 
tunc — ib.  95 

3.  A  judgment  lien  is  not  extinguished 
by  an  appeal  being  taken,  but  sus- 
pended.— ib.  95 

4.  A  defendant  in  a  judgment  recovered 
under  a  special  statute,  is  not  pre* 
eluded  of  his  right  to  a  motion  to 
^uash  the  proceedings,  or  arrest  the 
judgment,  because  the  act  points  out< 
the  mode  of  contesting  the  amount 
due,  &c. — Rdbinaon  vs.  Steamer  Lo- 
iusy  and  owner*  317-19 

5.  A  judgment  is  only  prima  facie  evi- 
dence against  one  who  was  not  ai 


party,  or  privy,  and  who  had  bo  no- 
tice of  the  action  in  which  it  was  ren- 
dered, nor  opportunity  of  defence,  nor 
of  appeal. — Brown  vs.  Chanef. 

412-15 

6.  An  execution  issued  Irom  a  confes- 
sion of  judgment  is  valid,  though  the 
clerk  omitted  to  enter  the  confession 
upon  the  minutes,  see  Execution. — 
Davis  vs.  Barker.  560-3 

7.  An  entry  of  confession  of  judgment, 
on  the  declaration  of  file  in  the  derkli 
office,  is  sufficient,  (in  the  absence  of 
all  proof  to  discredit  the  memoran- 
dum,) to  authorize  the  court  wherein  il 
was  made  to  have  it  transcribed  on  its 
minutes,  at  any  subsequent  tern,  jo 
order  to  preserve  their  harmony .--4fr. 

560-3 


8.  No  notice  to  the  defendant  is 
sary  to  warrant  an  application  to  tfatf 
court,  to  enter  such  confession,  muie 
fro  tunc. — ib.  560-d 

9.  Is  it  necessary  that  a  confession  of 
judgment,  which  is  the  act  of  the 
party  only,  should  appear  on  the 
minutes  ?  And  can  a  claimant,  after 
issue  joined,  and  atrial  on  the  merits, 
except  to  the  regularity  of  the  pie- 
vious  proceedings  in  the  caoseL 
Qmct-c  .»— 16.  560l^ 

JURORS. 

1.  The  State  has  no  right  to  pass  jury- 
men by,  or  cause  them  to  stand  aatde, 
until  the  whole  panel  is  exhai»ted 
before  showing  cause  of  cbalienge- 
See  Challenge.— &a2y  vs.  The  Stated 
215-17  iReynoMsrs.  The  SUate.   228 


2*  What  will  disqualify  a  juror  from 
ting  in  a  criminal  case,  see  ~ 
vs.  The  State,  229 ;  W,  J. 
The  State. 


3.  How  the  chaHenge,  ^fffofter  i 
turn,"  may  be  made  avai&bl^ 
Jones  vs.  The  State,  571 ;  K.  P. 
vs.  The  State.  Oft^ 


4.  Challenging  the  army,  and  te 
cause, see  W.J.  Boon ^n.  Tim 


4» 
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5.  J  edge's  charge  to  the  jury,  see  Tay- 
lor V8,  Tucker^  235 ;  Stella  guardian, 
V8.  blass,  486-9 

LAWS,    CONSTITUTIONALITY    OF. 

1.  A  law  which  merely  inhibits  the 
wearing  of  certain  weapons  in  a  con- 
cealed manner  is  valid ;  bat  so  far  as 
it  cuts  off  the  exercise  of  the  right  of 
the  citizen  altogether  to  hear  arms,  or 
under  the  color  of  prescribing  the 
mode,  renders  the  right  itself  useless, 
it  is  in  conflict  with  the  Constitution, 
and  void. — Nunn  vs.  The  Staie, 

246-51 

2.  The  act  of  1833,  giving  the  State 
half  the  number  of  challenges  allowed 
the  prisoner,  is  constitutional. — Jones 

^  vs.  The  State.  616 

Also  the  act  of  1843,  see  K  P.  Boon 

V8  The  Slate,  619 

LEGATEE. 

1.  In  what  cases  he  is  bound  by  the 
doctrine  of  election.  See  title.  Elec- 
tion.— McGinnis  vs.  McGinnis. 

601-10 

2.  When  he  will  be  required  to  refund 
the  legacy  or  restore  the  property  re- 
covered.— i6.  50 1  -1 0 

3.  Legatees,  distributees  and  creditors 
may  sue  a  removed  executor  or  ad- 
ministrator for  assets  wasted. — Thom- 
as vs.  Hardwicke,  ExW.  82 

LIBN. 

1 .  A  purchaser,  at  sheriff's  sale,  of  stock 
or  shares  of  a  corporation,  with  no- 
tice of  a  lien  of  the  company  upon 
such  stock,  under  a  by-law  of  the  cor- 
poration, for  the  indebtedness  of  such 
corporator  to  the  company,  (the  lien 
created  by  sgch  indebtedness  under 
the  by-law,  being  prior,  in  point  of 
time,  to  the  lien  acquired  under  the 
judgment,)  purchased  only  such  title 
as  was  in  the  corporator,  and  no 
other,  and  therefore  was  not  entitled 
to  a  transfer  of  the  stock  so  purchased, 
under  the  act  of  1822,  without  first 
diBOharging  the  lien  created  by  the 
corporator's  indebtedness  under  the 
by-law.— 7utf/e  vs.  Wakmu         51 


2.  The  lien  of  a  judgment  is  not  extin- 
guished by  an  appeal  beine  taken,  but 
suspended.  Although  tne  appeal 
opens  all  the  merits  of  the  issue,  yet 
it  does  not  vacate  the  first  verdict  or 
judgment.  This  effect  is  worked  only 
when,  there  being  a  rehearing,  there  is 
a  new  verdict  rendered  and  a  judg- 
ment on  the  appeal ;  and  not  even 
then  so  as  to  authorize  alienation  of 
property  intervening  the  two  judg- 
ments.— Hardee  etal.  vs.  Stovall,  Sim- 
mans  iSf  Co.  96 

3.  It  is  not  sufficient,  in  proceeding 
under  the  act  of  1841,  giving  to  all 
persons  employed  on  steamboats,  and 
other  water  craft,  on  the  Chattahoo- 
chee* Altamaha,  and  Ocmulgee  rivers, 
a  lien  on  such  steamboats  or  water- 
craft,  for  wages,  &c.,  for  the  plain- 
till  or  affiant  to  swear  to  the  amount 
due  for  services  rendered  on  board 
such  boat,  without  further  showing 
the  case  to  be  within  the  provisions 
of  said  act,  either  in  the  pleadings  in 
the  form  of  a  petition,  or  in  the  affi- 
davit by  way  of  recital.  The  act  be- 
ing in  derogation  of  the  common  law, 
must  be  strictly  construed. — Robinson 
vs.  Steamer  Lotus,  and  oioner.  317-19 

4.  For  lien  of  bill-holders,  Monroe  Rail- 
road and  Banking  Company,  see 
Collins  vs.  The  Central  Bank  et  al . 

454-61 

LIMITATIONS    OP    ACTIONS. 

1.  The  act  of  June,  1806,  providing  that 
where  any  action  shall  be  instituted 
within  time,  and  the  plaintiff  be  non- 
suited, or  shall  discontinue  the  same, 
after  the  time  of  limitation  is  expired, 
he  shall  be  permitted  to  renew  his 
action  within  six  months  thereafter, 
once  only,  and  not  after,  was  repealed 
by  the  act  of  December,  of  the  same 
yeax.— Harrison  et  al.  vs.  Walker.  35 

2.  Against  the  right  of  action  to  recover 
the  property  of  an  intestate,  the 
statute  of  limitations  will  not  eom- 
meuce  to  run  until  administration  of 
his  estate  has  been  granted. — Doe  ex 
dem,  Contfers,  admr-  ▼&  Kennon  and 
Kennon,  379-'' 

3.  See  also  Doe  ex  dem.  Ct^eradm 
Ftanagan, 
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LIMITATION     OF     INDICTMENTS. 

1.  The  statate  of  limitations  doe«  not 
run  against  an  indictment  found  for 
murder,  though  on  the  traverse  the 
prisoner  is  found  guilty  of  manslaugh- 
ter.—12eyno2(is  vs.  The  Suae.        227 

2.  Upon  an  indictment  found  for  man- 
slaughter onlv,  the  statute  would  run 
from  the  death,  and  not  from  the  time 
the  mortal  wound  was  given. — ib. 

228 

LiaUIDATBD   DEMANDS. 

1.  For  what  are  liquidated,  and  unli- 
quidated, demands,  see  Nisbet  vs. 
Lawum.  287-8 

LOST    PAPERS. 

1.  A  copy  of  a  guardian's  bond,  where 
the  original  is  lost  or  destroyed)  pend- 
ing the  suit,  cannot  be  established 
under  the  49th  rule  of  the  Superior 
Courts,  because  such  bond  is  not  an 
office  paper  of  those  courts. — Bryant, 
guardian^  cf^.  and  BeaU  ea^r  of  Pye 

.    vs.  Owens  and  wife,  .  368 


M. 

MANDAMUS. 

1.  The  writ  of  mandamus  is  gran  table  at 
any  time,  either  in  vacation  or  in  term, 
upon  proper  cause  shown. — Jchnstm 
YS.  The  State  ex  rel.  Brannon.  273-4 

2.  In  all  cases,  however,  where  the  par- 
ties' rights  may  depend  upon  an  issue 
of  fact,  the  writ  must  be  made  return- 
able before  the  judge  in  term. — ib. 

273-4 

MISTAKE. 

1.  Equity  relieves  against  mistakes,  as 
well  as  frauds,  in  a  deed  or  contract  in 
writing ;  and  this,  whether  the  plain- 
tiff seeks  relief,  affirmatively  on  the 
eround  of  mistake,  or  where  the  defen- 
dant sets  it  up  as  a  defence,  or  to  te- 
but  an  equity. — Rogers  vs.  Atkinson 
^t  d,  23-7 


2.  Where  an  instrument  Is  drawn  and 
executed  for  the  purpose  of  car- 
rying into  effect  a  contract,  written  or 
parol,  previously  entered  into,  and 
which  by  mistake  of  the  draftsman,  in 
fact  or  in  law,  does  not  fulfill  the  in- 
tention of  the  parties,  equity  will  cor- 
rect the  mistake,  so  as  to  prodnoe  a 
conformity  of  the  instrument  to  the 
agreement. — ^t^.  24-27 

See  also  Collier ,  Mr,  vs.  Lanier.  239-40 

MONET  HAD  AND  R£CEIT£I>. 

Per  Nisbet,  J., 

1.  The  action  for  money  had  and  reeeiv- 
ed,  is  an  equitable  action,  extensively 
remedial,  yet  it  is  subject  to  rules.  It 
does  not  give  to  courts  of  law  juris- 
diction which  belongs  to  courts  of 
equity. — Whitehead  vs.  Peck^         148 

2.  This  action  does  not  lie  where  there 
is  not  a  contract  express  or  implied 
between  plaintiff  and  defendant  l^ere 
must  be  such  a  contract  as  creates  a  * 
privity  between  the  parties. — ib.  149 


3.  It  does  not  lie  to  enforce  every 

ginable  equity  between  man  and  nias» 
growing  out  of  moneyed  tiansactioim. 
■— 16.  149 

4.  It  lies  in  all  cases  where  money  is  in 
the  hands  of  another,  which,  er  e^quo 
et  bono,  the  plaintiff  is  entitled  to  re- 
cover, and  which  the  defendant  is  not 
entitled  in  conscience  to  retain.  Yet 
this  good  and  just  ri^ht  in  the  pl^m* 
tiff,  and  this  conscientious  inability  in 
the  defendant  grow  out  of  privity ^if 
contract  either  express  or  implied  in 
law. — ib.  149 

5.  When  a  security,  who  is  indemiMfiQi 
by  mortgage,  voluntarily  pays  a;iiflii* 
rious  note,  and  is  subsequently  iseta- 
bursed  by  his  principal,  in  pnfirtk 
the  latter  cannot  recover  of  the  €nd£ 
or  the  excess  of  interest  in  an  aeiioa 
for  money  had  and  received. — Per 
Lumpkin,  J. — ib.  143-14S 

6.  Usury  paid  by  a  surety  may  be  le- 
covered  back  by  him,  in  this  form  of 
action,  but  not  by  the  prindpnl* 
though  he  has  reimbuned  toe  soraty. 
Tiiere  is  no  privity  of  €CMilia6t-  '" 
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express  or  implied  in  law,  between 
the  principal  and  his  creditor  in  such 
a  case.— lA.    Per  Nisbely  J,         150 

7.  The  action  for  money  had  and  receiv- 
ed, has  been  of  late  years  extended 
on  the  principle  of  its  being  like  a  bill 
in  equity ;  and  therefore,  in  order  to 
recover,  on  a  count  for  money  had 
and  received,  the  plaintiff  must  show 
Uhat  he  has  equity  and  conscience  on 
nis  side,  and  that  he  could  recover  it 
in  a  court  of  equity. —  Warner,  J.'s, 
dissenling  %pinion  in  Whitehead  vs. 
Peck,  153 


8.  The  payment  of  the  money  by  B.  to 
P.,  having  been  subsequently,  adopted 
and  ratified  by  W.  and  B.  reimbursed 
therefor,  W.  was  entitled  both  in  law 
and  equity  to  recover  the  amount  of 
usurious  interest  from  P.  who  received 
it,  equally  as  if  the  money  had  been 
paid  directly  by  W.  to  P.,  out  of  his 
own  hands.— ii.  155 

9.  Where  the  surety  pays,  it  is,  in  con- 
templation of  law,  a  payment  made 
fcT  the  principal  dsbtor,  and  he  may  re- 
cover it  in  an  action  against  the  princi- 
pal for  so  much  money  paid  for  his  use. 
—ib,  155-6 

10.  If  parties  think  proper  to  treat  pro- 
perty delivered  in  payment,  and  re- 
ceived as  cash,  they  have  a  legal 
right  to  do  so,  and  such  payment  in 
judgment  of  law,  will  be  considered 
as  a  cash  payment. — ib.  155 

11.  The  money  which  P.  received  from 
B.,  over  and  above  the  principal  and 
lawful  iaterest,  was,  in  legal  contem- 
plation, W.'s  money,  paid  by  B.  to  P., 
for  him,  and  which  in  equity  and 
good  conscience  P.  ought  to  refund, 
and  the  law  raises  an  assumpsit  in 
favor  of  W.,  and  creates  a  privity  of 
contract  between  P.  and  W.,  which  au- 
thorizes W.  to  recover  in  this  form  of* 
action. — ib.  156 

MORTGAGE. 

* 

1 .  A  mo|tga|;e  would  be  obnoxious  to 
the  provisions  of  the  act  of  1818,  and 
void,  if  used  as  an  instrument  of  fraud, 
for  the  purpose  of  securing  to  the 
mortgagor  a  secret  trust  or  benefit. 


within  the  intent  and  meaning  of 
said  act. — Davis  el  al.  vs.  Anderson  et 
al  193 

2.  But  a  mortgage,  executed  by  a  debtor, 
in  insolvent  circumstances,  to  a  cre- 
ditor, to  secure  the  payment  of  a  bona 
fide  pre-existing  debt,  is  not  per  se 
fraudulent,  as  against  creditors. — ib. 

193-4 

3.  A  mortgage  in  Georgia  is  nothing 
more  than  a  security  for  the  payment 
of  a  debt ;  and  the  title  to  the  mort- 
gaged property  remains  in  the  mort- 
gagor, until  foreclosure  and  sale,  in 
the  manner  pointed  out  by  statute. — 
ib.  193-4 

4.  Upon  a  rule  to  foreclose  a  mortgage 
under  the  statute  of  Georgia,  the  mort- 
gagor may  plead  usury,  &c. — Bailey 
vs.  Lumpkin.  403-5 

MURDER*  AND  MANSLAUGHTER. 

1.  Upon  trial  of  indictment  for  murder, 
the  jury  may  find  the  prisoner  guilty 
of  the  lesser  ofleiKse  of  manslaughter, 
either  voluntary  or  involuntary,  and 
the  verdict  will  be  legal  though  there 
be  no  count  for  manslaughter  in  the 
indictment — Reynolds  vs.  The  State, 

227 


N. 


NEW   TRIAL. 

1.  In  application  for  new  trial,  a  brief 
of  the  testimony  approved  by  the 
court,  or  agreed  upon  by  the  parties  or 
their  counsel,  must  be  filed ;  and  such 
approval  or  agreement,  as  the  case  may 
be,  must  be  entered  upon  the  minutes, 
at  the  term  at  which  the  judgment  is 
rendered,  and  the  rule  for  new  trial  is 
applied  for. — Graddy  vs.  Uightoicer 
et  al.  254 

2.  A  rule  nisi  for  a  new  trial  will  not  be 
granted,  in  this  State,  at  the  instance 
of  a  party,  unless  application  is  first 
made  during  the  term  at  which  the 
judgment  was  rendered,  and  unless 
such  application  appear  upon  the  mi- 
nutes of  that  term. — ib.  254-5 

3.  The  judge  may  make  rules  for 
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trials  returnable  in  vacation,  in  cases 
where  the  application  has  been  first 
made  and  recorded;  and  where  the 
record  shows  that  such  rule  is  made 
so  returnable  in  vacation. — ib,  254-5 

4.  Where  the  term  of  the  court  wherein 
the  judgment  was  rendered  has  passed, 
and  no  application  made  and  re- 
corded at  that  term,  the  record  in  the 
cause  having  been  finally  made  up, 
the  court  has  no  power  to  grant  a  new 
trial,  except  in  some  peculiar  and  ex- 
traordinary cases. — iB.  253 

5.  Another  judge  than  the  one  who 
presided  on  the  trial  of  the  cause,  may 
preside  on  the  motion  for  a  new  trial. 
It  is  desirable,  however,  unless  pre- 
vented by  providential  cause,  to  sub- 
mit the  brief  of  the  testimony  to  the 
judge  who  tried  the  case,  to  be  revised 
and  approved  of  by  him. — Fidd  vs. 
Ihornton,  309 

6.  A  case  upon  a  new  trial,  after  a  ver- 
dict by  a  petit  jury,  or  a  confession  of 
judgment,  upon  the  first  trial,  is  in 
the  nature  of  an  appeal,  and  is  to  be 
regulated  by  the  rules  of  practice 
which  are  applicable  to  appeals ;  and 
either  of  the  parties  litigant  n»y  make 
any  amendment  of  the  declaration  or 
answer  they  may  deem  necessary. — 
t*.  310 

• 

7.  The  Supreme  Court  will  not  send  a 
cause  back  for  a  rehearing,  because 
of  the  admission  of  illegal  testimony, 
if,  wholly  irrespective  of  that  testimo- 
ny, there  was  plainly  and  obviously 
proof  sufficient  to  justify  the  finding. — 
Stephens  el  at,  vs.  Crairfard,  Gov., 
use,  <!«.  580 

8.  The  Supreme  Court  will  not  grant  a 
new  trial  in  a  criminal  cause,  unless 
some  principle  of  law  has  been  clearly 
violated,  or  where  there  is  manifestly 
no  evidence  to  sustain  fhe  verdict ;  the 
more  especially  when  the  presiding 
judge  in  the  exercise  of  his  discretion, 
has  refused  the  application  in  the 
court  below,  when  all  the  circum- 
stances attending  the  trial  must  have 
been  fresh  in  his  recollection. — Jones 
vs.  The  Siat^.  618 

See  also  Stephens  et  al  vs.  Crawford, 
Gov.,  use,  <f^.  580 


KOTES,  BILLS,    &C. 

1.  A  note  to  be  negotiable  by  endorae- 
ment,  so  as  to  ^ive  a  right  of  ac^n 
to  ^e  endorsee  in  his  own  name,  mnst 
contain  negotiable  words  givii^  it  a 
iransferrable  quality.  It  must  be  pay- 
able to  the  payee,  or  his  order  or  a»- 
signsy  or  to  hearer,m  pursuance  of  the 
statute  of  Anne. — R&id,  use,  HoOey  ts. 
Murphy.  ^  237-^ 

2.  A  note  without  sudi  negotiable 
words,  is  a  valid  instnment  as  be- 
tween the  original  parties,  and  is  es- 
titled  to  the  allowance  of  the  three 
days  of  grace,  and  may  be  declared 
on,  as  a  promissory  note,  within  the 
statute.    But  it  cannot  be  tiansfened 

'or  negotiated,  so  as  to  enable  the 
assignee  to  sue  upon  it  in  his  own 
name. — ib.  237-8 

3.  The  title  of  a  holder  of  a  note,  bill, 
&c.,  payable  to  bearer,  or  to  order, 
and  endorsed  in  blank,  cannot  be  ques- 
tioned, in  a  suit  in  his  name,  tinless 
the  defence,  as  against  the  true  owner, 
if  sued  in  bis  name,  make  it  neces- 
sary.— Nisbet  vs.  Lawson.  284 

4.  As  between  the  holder  of  a  banker's 
check  and  the  endorser,  it  ought  to  be 
presented  for  acceptance .  with  doe 
diligen'ce.  But  as  between  the  holder 
and  the  drawer,  a  demand  at  any  tine 
before  suit  brought  will  be  sufficient* 
unless  it  appears  that  the  drawee  fate 
failed,  or  the  drawer,  in  some  othtf 
manner,  has  sustained  injury  by  the 
delay. — Daniels  vs.  Kyle  4*  Bamett^ 

305->6 

5.  Although  an  instrument  contains  at 
the  foot  of  it,  a  memorandum  specify-, 
ing  the  mode  in  which  it  may  be  dis- 
charged, still,  if  it  be  for  a  sum  certaui» 
paym>le  absolutely  and  unconditioii> 
ally,  on  a  day  fixed  on  the  face  of  it* 
it  is  a  good  negotiable  promissonr 
note,  and  may  be  declared  on  as  sudL 
—Pool  vs.  McCrary.  321 

NOTICE. 

1.  The  drawer  of  a  banker's  che<^  is 
not  entitled  to  notice  of  its  disbooor 
in  a  suit  against  him  hy  the  boldefv-* 
Daniels  vs.  Kyk  4'  BameU. 
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2.  An  endorser  is  entitled  to  such  no- 
tice.— ib,  306 

3.  A  notarial  certificate,  which  states 
that  a  draft  was  presented  at  maturity, 
and  pa]rment  demanded  and  refused 
for  want  of  funds,  and  that  duejtotice 
of  the  non-payment  was  given  on  the 
same  day  to  all  the  parlies  concerned, 
is  sufficient  notice  of  the  dishonor 
thereof.— jFYeW  vs.  Thamlon.  310-12 

4.  No  particular  form  of  notice  is  neces- 
sary ;  it  \fill  be  deemed  sufficient  if  it 
put  the  party  on  his  guard  who  is  to 
be  affected  by  it. — ib.  31  o 

5.  In  a  suit  by  the  Central  Bank,  no 
proof  of  notice,  demand  or  protest,  is 
necessary  to  charge  the  endorser. — 
Merchants^  Bank  vs.  Central  Bank, 

432 
See  also   Central  Bank  vs.    Whitjield. 

594 

O 

OFFICE    PAPERS. 

1.  The  49th  rule  of  j)ractice  of  the  Supe- 
rior Courts  providing  for  establishing 
inslanter  any  lost  original  declaration, 
plea,  indictment,  or  other  office  papers, 
was  designed  to  embrace  the  pleamngs 
in  the  case,  and  such  other  papers  as 
belong  to  the  office  of  the  clerk  of  the 

•  Superior  and  Inferior  Courts,  as  papers 
of  file. — Bryant,  guardian,  <J«.,  and 
Beall,  Eicor,  of  Pye,  vs.  Owens  and 
Wife.  368 

2.  A  guardian's  bond  is  not  an  office 
paper  of  the  Superior  Court,  but  of 
tbef  Court  of  Ordinary. — ^.  368 


PARTIES. 

1.  Who  may  be  parties  plaintiffs  in  ac- 
tion, upon  negotiable  paper,  see 
Field  vs.  Thornton,  312-14 ;  Nisbet 
vs.  Lawson.  284 

2.  The  entry  of  "parties  made,"  on  the 
motion  docket,  in  a  case  where  a  scire 

.  facias  to  make  parties,  has  been  issued 
and  returned  executed,  is  insufficient  to 
make  the  representatives  of  the  de- 
ceased plaintiff  or  defendant  parties 
in  the  cause. — Bryant,  Guardian,  ^c, 
and  Beall,  Exor.  of  Pye,  vs.  Owens 
and  Wife.  367 

3.  In  such  case,  there  must  be  a  judg- 
ment of  the  court  rendered,  and  enter- 
ed upon  the  minutes,  before  the  repre- 
sentatives of  the  deceased  party  can 
be  compelled  to  appear  or  answer  as 
parties  in  the  cause. — ib.  367 

PAYMENT — Application  of. 

1.  The  general  rule  is,  where  there  are 
distinct  demands  due  by  the  debtor  to 
the  creditor,  and  a  payment  is  made 
by  the  debtor,  he  has  the  rieht  to  di- 
rect its  application ;  but  if  the  debtor 
negleot  to  make  a  specific  application 
of  the  payment  at  the  time,  then  the 
right  01  application  devolves  on  the 
creditor.— Rackley  vs.  Pearce.    242-3 

PENALTY. 

1.  In  the  case  of  a  note  payable  upon 
time,  with  interest  from  date,  if  not 
punctually  paid,  the  back  interest  is 

^  not  a  penalty. — Alexander  vs.  Trout-' 
man.  475 


PARDON. 

1.  So  far  as  the  pubb'c  is  interested  in  a 
fine  imposed,  the  Executive  remission 
has  the  effect  to  restore  it  to  the  indi- 
vidual fined,  although  it  has  been  paid 
over  to  the  Attorney  or  Solicitor-Gen- 
eralflind  by  him  to  the  County  Trea- 
surer, before  the  £.tecutive  pardons 
was  granted.— /n  the  matter  of  the 
xttomey-GeTierai  607-10 


PLEADINGS. 

1.  The  judiciary  act  of  1799  requires  of 
the  plaintiff  that  he  file  his  petition 
in  writing,  which  shaJl  contain  the 
charge,  allegation,  or  demand,  plainly 
fully  and  distinctly  set  forth.  And  of 
the  defendant,  that  he  shall,  on  or  be- 
fore the  last  day  of  the  Term  to  which 
the  petition  is  returnable,  make  his 
defence  or  answer  in  writing,  which 
shali  plldnly  fully  and  distinctly  set 
forth  the  cause  of  his  defence;  held 
that  evidence  of  illegality  of  consi'^ 
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ration  could  not  be  admitted  under  the 
plea  of  the  general  issue. — Jchnson  et 
al,  vs.  BaUtngaU.  70 

2.  Also»  that  under  the  general  issue, 
evidence  of  a  special  contract  made 
with  the  plaintifi*,  exempting  the  de- 
fendants from  liability,  is  inadmissi- 
hle.—rBuchannon  et  al.  vs.  Jones,   257 

3.  In  the  plea  of  usury,  the  time  when 
the  original  loan  was  negotiated,  as 
well  as  tbe  amount  of  usury  taken 
and  reserved,  are  material  facts. — 
Winkler  vs.  Scudder.  134 

4.  In  a  proceeding  under  the  act  of  1841, 
giving  to  all  persons  employed  on 
steamboats  and  otber  water-craft,  on 
the  Chattahoochee,  Altamaha,  and 
Ocmulgee  rivers,  a  lien  on  such  steam- 
boats or  water-craft,  &c.;  hdd^  a 
petition  setting  forth  all  tbe  necessa- 
ry facts,  veriiied  by  the  affidavit  of  the 
party,  would  be  a  convenient  and  cor- 
rect form  of  pleading. — Robinson  vs. 
Steamer  Lotus,  and  Owners.    3 1 7-1 9 


PRACTICE. 

1.  What  shall  or  shall  not  work  a  dis- 
continuance of  a  cause,  see  Nisbet 
vs.  Lawson,  279 

2.  For  what  necessary  to  make  parties 
upon  return  of  scire  facias,  see  Bry- 
anti  Guardian,  <^c.,  and  BeaU,  Exor. 
of  Pye,  vs.  Owens  and  Wife.         367 


PRECEDENTS. 

1.  For  compendious  forms  in  assumpsit 
and  debt,  see  Mahaffey  vs.  Petty  et  al 

265 


PRESENTMENT— o/"  a  Grand  Jury. 

1.  An  indictment  founded  upon  present- 
ment of  a  Grand  Jury  need  not  be  sent 
again  before  that  body,  for  its  action 
thereon. — Nunn  vs.  The  State.     245 

2.  It  is  the  duty  of  the  clerk  to  spread 
out  in  full  upon  the  minutes  of  thei 
court,  every  presentment  of  the  Grande 
Jury.— i6.  245  < 


PRINCIPAL   AND   AGENT. 

1.  The  doctrine  that  the  principal  is^not 
liable  to  one  agent  or  employee,  for 
damages  occasioned  bv  the  n^ligenoe 
or  misconduct  of  another  agent  or  em* 
ployee,  is  not  applicable  to  slavea — 
Scudder  vs.  Woodbridge.      198—200 

PRICE — Cash  and  Credit. 

1.  When  it  appeared  that  the  plaintifi^  in 
a  suit  for  the  price  of  lumber  deliTer- 
ed,  had  a  cash  and  credS  price,  and 
the  usual  term  of  credit  had  expired 
before  suit,  it  was  held  that  he  might 
recover  the  credit  price,  though  the 
lumber  was  charged  in  the  bill  of  par- 
ticulars at  the  cash  price,  under  the 
expectation  that  the  account  would  be 
paid  when  presented. — Taylor  vs. 
Tucker.  235 

PURCHABSR. 

1.  It  does  not  lie  in  the  mouth  of  a  pur- 
chaser at  sheriffs  sale,  with  fall 
and  explicit  knowledge  of  a  lien,  to 
contest  its  validity,  or  to  claim  exemp- 
tion from  its  operation. — Per  Lump- 
kin, J.,  in  TtUtle  vs.  WalioTL  53 


R 


RAILROAD     COMPANIES. 

1.  Where  a  railroad  company  claimed 
the  right  to  deviate  from  the  original 
route  surveyed  for  their  road,  and 
specially  designated  in  a  deed  of  con- 
veyance made  by  the*  plaintiff  to  them, 
granting  the  right  of  way  through  his 
land,  in  locating  their  road  under  the 
clause  in  their  deed,  containing  the 
following  words :  "  With  liberty  to 
make  such  slight  alterations  in  the 
route  now  surveyed,  as  not  materiaJJy 
to  change  the  route  now  surveyed f 
it  was  held,  in  a  contrbversy  between^ 
the  plaintiff  and  the  company,  as  to 
whether  the  road  was  located  on  the 
land  conveyed  bv  the  deed  of  the 
plaintiff,  that  the  latter  might  give  in 
evidence  on  the  trial,  the  sitoation, 
value,  and  condition  of  the  NBd  over 
which  the  original  route  was  survey- 
ed, and  described  in  the  deed,  ae  well 
as  that  over  which  the  road  was 
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\y  located,  for  the'pnrpose  of  ahowing 
the  materiality  of  the  variation,  aa  al- 
fecting  the  rignts  of  the  respective  par- 
ties.— Doe  ex  dem.  Carr  vs.  the  Gear- 
giaR,R.and  Banking  Co.      530-7 

2.  When  a  statute  granting  a  charter  to 
a  railroad  company,  provides  for  the 
assessment  of  damages  in  a  summary 
way,  to  be  paid  to  the  landholder 
whose  private  property  shall  be  taken 
for  the  use  of  tne  road,  there  being  no 
negative  words  in  the  statute,  express 
or  impbed,  the  landholder  whose 
property  is  thus  taken,  is  not  deprived 
of  his  common-law  remedy,  to  recover 
damages  therefor :  the  statute  creates 
no  new  right,  and  being  in  derogation 
of  a  common-law  right,  must  be  strict- 
ly construed;  the  summary  remedy 
given  by  the  statute  is  cumuUaixe 
only.— lir.  530-7 

3.  Private  property  cannot  be  taken  for 
public  use,  without  a  just  compensa- 
tion; and  where  a  railroad  charter 
provides  adequate  security  shall  be 
given  to  the  landholder  whose  nro- 
perty  shall  be  taken  for  the  use  of  the  ) 
road,  for  the  payment  of  such  dam- 
ages as  shall  be  assessed  in  the  manner 
pointed  out  thereby,  no  title  to  the 
l^jid  thds  taken,  vests  in  the  company, 
nor  can  the  company  appropriate  the 
same  to  the  exclusive  Use  of  the  road, 
so  as  to  defeat  the  right  of  the  land- 

,  nolder  to  maintain. trespass  in  eject- 
ment therefor,  until  such  adequate  se- 
curity thai]  be  given ;  and  it  is  incum- 
bent on  the  defendants  to  allege  in  their 
plea,  and  prove  at'  the  trial,  the  pro- 
visions 01  their  charter  in  that  re- 
spect, have  been  strictly  complied  with, 
before  the  landholder  can  be  deprived 
of  his  title  to  his  property,  for  the  use 
of  the  public. — tb.  530-7 

4.  The  1 1th  section  of  the  charter  of  the 
Monroe  Kailroad  and  Banking  Com- 
pany, fives  to  bill-holders  a  para- 
mount lien  for  the  payment  of  their 
bills,  upon  that  part  of  the  road  only 
which  was  built  by  the  company. — 
Cdains  vs.  The  CerUral  Bank  et  al, 

455 

5.  Such  portion  of  the  road  as  was  built 
tj  the  contractorsj  under  a  mortgage 


thereon,  to  secure  them  f^r  the  work 
done,  and  materials  and  eqaipments 
furnished,  is  liable  to  them,  and  their 
lien  is  paramount  to  that  of  bills  or 
notes ;  the  lien  of  the  latter  only  at- 
taching upon  such  portion  of  the  road 
as  was  built  by  the  company. — ib. 

455-9 


S 


SALE. 

1.  An  executor  under  a  will  authorizing 
a  sale  of  testator's  property,  without 
specifying  the  manner,  may  sell  pri- 
vately, without  any  previous  adver- 
tisement of  such  intended  sale,  or 
leave  of  the  Court  of  Ordinary,  and 
the  purchaser  will  acquire  a  good 
title,  even  as  against  the  creditors  of 
the  testator,  provided  the  purchase  is 
*hona  fde,  and  without  fraud  on  the 
part-  of  the  purchaser. — Band  and 
Murdoch  et  al.  vs.  Zeigler  et  al. 

343-7 

2.  The  purchaser  in  such  case,  is  not 
,   bound  to  see  to  the  proper  application 

of  the  purchase  money  by  the  execu- 
tor. "  What  becomes  of  the  price  is 
no  concern  to  him."  Nor  is  he  re- 
quired before  buying,  to  look  into  the 
accounts  of  the  executor,  to  ascertain 
that  he  is  faithfully  administering  his 
trust.  The  law  presumes  this  in  tavor 
of  the  executor.  But  in  all  cases 
where  the  sale  is  infected  with  fraud 
and  covin  between  the  executor  and 
purchaser,  it  is  absolutely  void,  and 
the  title  to  the  property  remains  un- 
changed.— ib.  343-7 

3.  A  sale  of  stock  by  a  portion  of  the 
stockholders  to  the  rest,  is  not  such  a 
sale  by  the  corporation,  as  will  make 
the  purchasers  liable  to  the  creditors 
of  the  company. — Berry  et  al-  vs.  Mai- 
thews  et  al.  523 

SCIRE  FACIAS    AGAINST    BAIL. 

1.  In  scire  facias  against  bail,  where  no 
plea  has  been  filed,  judgment  may  be 
rendered  upon  motion,  without  the  in- 
tervention of  a  jury ;  aliter,  where  de- 
fence made.— jRcea  vs.  Sullivan,  Ea^r, 

294 
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See  ^Iso  Ga€vin  vs.  QaUagher,         31  & 

2.  The  service  of  scire  facias  against 
bair  in  Georgia,  is  yery  much  as  in 
England ;  as  for  example,  il  the  defend- 
ant cannot  be  found,  return  of  two  ni- 
Mis  will  authorize  farther  proceedings. 
If  be  fail  to  appear  after  service,  or  af- 
ter return  of  two  nikilsy  or  appearing 
fails  to  plead,  judgment  may  be  enter- 
ed up  against  him. — ib.  294 

3.  A  scire  facias  against  only  one  de- 
fendant as  bail,  issued  by  the  clerk  of  ( 
one  county,  and  directed  to  the  sheriff  < 
of  another,  is  bad,  and  will  be  quashed 
upon  motion. — Garvin  vs.  Gallagher, 

315-16 

4.  A  scire  facias  against  bail  is  not  such 
an  original  suit,  within  the  meaning 
of  the  constitution  of  Greorgia,  as  to 
require  it  to  be  instituted  in  the  coun- 
ty of  the  bail's  residence. — ib,       316 


not  primary, — Camenmei  al.  vb.  j 
Justices^  <fc, 

2,  No  recovery  can  be  bad  upon  an 
ministration  bond  against  the  seci 
ties,  at  the  suit  of  a  creditor,  unti 
devastavit  asainst  the  administrato 
first  establiuied  according   to  law 


ib. 


SECURITIES  ON  APPEAL. 


1.  A  security  on  appeal  may  be  d 
charged  and  others  substituted,  wi 
a  view  to  render  him  a  compett 
witness,  at  the  instance  of  the  app 
lant. — Davis  et  al,  vs.  A  ndersan  el 

19-2 

2,  The  motion  for  suhstitution  bei 
made  by  the  parties  for  their  benei 
they  could  not  take  advantage  of  i 
and  the  order  of  the  court  entered  uj 
on  the  minutes  would  make  the  recoi 

,     sufficiently  intelligible. — ib.       192- 


SCIRE     FACIAS    TO    MAKE   PARTIES. 

1.  Judgment  upon  the  return  of  the  scire 
facias  must  be  rendered  and  entered 
upon  the  minutes.  An  entry  on  the 
motion  docket  of  "  parties  made'^is 
insufficient. — Bryant,  Guardian,  <f<. 
and  Beall,  ExWqfPye,  vs.  Owens  and 
Wife,  367 

SECURITIES. 

1.  If  a  security  have  knowledge  of  usu-. 
ry  in  the  contract,  and  voluntarily  pay 
it,  he  cannot  afterwards  recover  it  of 
his  principal. — Whitehead  vs.  Peck. 
PerNisbet,J,  150 

12.  Neither  the  act  of  1826, 1831, 1839, 
1840  or  1841,  passed  for  the  relief  of 
securities  and  endorsers,  gives  the 
control  of  executions  to  endorsers 
who  have  paid  off  the. same,  against 
prior  endorsers,  except  such  execu- 
tions as  have  issued  on  judgments 
founded  on  bankable  instruments. — 
Evans  vs.  Rogers,  467-8 

SBCURITliS    OF    ADMINISTRATORS. 

*    The  liability  of  the  securities  of  an 
^ministiator  is  an  ultimate  liability. 


SECURITIES   OF    GUARDIANS. 

1 .  The  discharged  security  of  a  giiardiaj 

is  only  released  from  ihc  fiOure,  no 

from  the  jnist  liabilities  of  his  princi 

)al.    The  substituted  security  is  lia 

>le  both  for  thtf  past  and  future— lA 


E> 


,^.  The  Court  of  Ordinary  has  no  powc 
to  disdiarge  a  secjirity  to  a  guaraianV 
bond  from  a  liability  alreadji  incurret 
by  the  guardian.— -rA«  Justices,  ^r 
vs.  Woods  and  Vason,  ^^-^ 

3.  The  security  of  a  guardian  may  be 
discharged  by  the  Court  of  Ordinary, 
under  Sie  act  of  1805.  But  m  the 
exercise  of  this  power,  the  law  pre- 
sumes that  the  court  will  so  act  as  not 
to  injure,  but  to  protect  the  rights  ot 
the  ward.— Bryayrf,  GuardiatU  4^-' 
and  BeaU,  Exor,  (fPySy  vs.  Ou>ensmA 
Wife,  ^'^ 

4.  A  security  so  discharged  is  released 
from  all  future  but  not  from  an} 
past  liability.  If  new  «f «"  ^  ^ 
given,  he  ii  bound  for  the  future 
management  of  the  ward?  esiare, 
and  also.  equaUy  with^the  ^chargc^ 
security,  for  any  past  liabihty  of  the 

goaraian. — ib. 
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5.  In  a  salt  against  a  discharged  securi- 
ty on  a  guardian's  bond,  the  plaintiff 
must  prove  affirmatively  some  drfauU 
or  act  of  malfeasance  on  the  part  of 
the  guardian,  prior  to  the  discharge  df 
the  security,  which  in  law  would  con- 
stitute a  breach  of  the  bond.  Evi- 
dence of  the  bare  reception,  by  the 
guardian,  of  his  ward's  estate,  and 
nothing  more,  is  insufficient  to  charge 
the  security. — ib.  91 

6.  Where  the  security  pleads  and  proves 
his  dischar^  by  the  Court  of  Ordinary 
it  is  incumoent  on  the  plaintiff  to  re- 
ply by  proof,  some  default  or  malfea- 
sance, on  the  part  of  the  guardian,  an- 
terior to  a  breach  of  the  bond. — ib.  89 

7.  In  a  case  where  the  decree  against 
the  guardian  is  silent  as  to  the  time 
when  the  devastavit  by  him  took 
place,  and  when  the  security  was  dis- 
charged by  the  Court  of  Ordinary,  be- 
fore the  commencement  of  the  suit  in 
equity,  in  which  the  decree  was  ren- 
dered, the  decree  alone  is  insufficient 
to  charge  the  security  in  a  suit  against 
him  on  the  guardian's  bond.  Aliler, 
when  the  security  has  not  been  dis- 
charged.— Bryant,  €hiardian,<^.,  and 
Bealy  Executor  of  Pye  vs.  Owens  and 
Wife,  372-5 


SHEBIFFS. 

1.  Where  a  former  sheriff  is  in  custody 
under  attachment,  and  the  present 
sheriff,  iff  answer  to  a  rule  to  produce 
the  body,  shows  for  cause  why  he 
cannot,  that  the  defendant  has  escaped 
from  jail  without  his. permission  or 
any  negligence  on  his  part,  it  is  com- 
petent for  the  party  moving,  under  the 

.act  of  1840,  (authorizing  the  returns  of 
sheriffs,  constables,  coroners,  and  jus- 
tices of  the  peace,  to  be  traversed,)  to 
controvert  the  return. — Craig  et  al. 
vs.  MdUbie^  545-7 

2.  If  it  is  admitted  to  be  true,  or  found 
so  by  a  jury,  upon  issue  submitted 
for  that  purpose,  that  the  sheriff  suf- 
fered a  prisoner  in  custody  under  an 
attachment  to  go  at  large  in  the  jail, 
with  a  full  knowledge  that  there  was 
a  breach  in  the  wsdl  of  one  of  the 
rooms,  through  which  he  could  and 
did  escape,  the  sheriff  is  liable  to  an 
attachment,  and  the  party  injured  will 
not  be  driven  to  his  action  for  an 
escape. — ib.  547-9 

3.  A  sheriff  is  liable  to  be  attached  for 
the  failure  of  his  deputy,  to  pay  over 
money  collected  on  an  execution,  by 
him. — In  the  matter  of  John  S.  Ste- 
phens, 587-91 


8BTB-0FP. 

• 

1 .  The  excess  of  usury,  over  and  above 
principal  and  legal  interest,  may  be 
pleaded  by  way  of  setoff  to  an  action 
instituted  by  the  lender  against  the 
borrower,  in  any  case  where  the  plea 
.of  set-off  would  be  admissible  under 
the  law. — Rackley  vs.  Pearce,  242-3 

2.  A  debt,  which  accrued  in  the  life- 
time of  the  testator  or  intestate,  can- 
not be  set-off  against  a  debt  which  ac- 
crues to  the  executor  or  administrator 
after  the  death  of  the  testator  or  intes- 
tate.— MiU8  et  al,  vs.  Lumpkin,  Ad- 
ministrator* 513-14 

3.  With  regard  to  sets-ofi,  courts  of 
equity  foUow  the  law,  unless  when 
some  peculiar  equities  intervene  be- 
tween the  parties. — ib,  513-14 


SLANDER. 

1.  To  call  a  woman  a  whore  in  this 
State  is  actionable. — Pledger  and 
Wife  vs.  Hathcock,  550-1 

SLAVES. 

1.  The  employee  of  a  slave  is  liable  in 
damages  to  the  owner,  if  such  slave 
be  killed  or  injured,  by  the  negligence 
or  unskillfulness  of  other  agents  or 
employees  of  the  defendant  engaged 
in  the  same  service. — Scudder  vs. 
Woodbridge,  198-^ 

STATUTES. 

« 

1.  When  the  provisions  of  a  latet 
statute  are  opposed  to  those  of  an 
earlier,  the  last  mentioned  mpfi^  ^^ 
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consider 


iereLfB  repealed — Harrison  et  i      trespass  on  the  person  or  property. — 
.  VmKh-,  35?      ib.  176 


2.  A  statute  repealing  a  former  statate, 
being  itself  repealed,  the  first  statute 
is  revived. — ib.  34 

3.  When  there  are  different  statutes  in 
fari  materia^  though  made  at  different 
times,  and  even  expired,  and  not  re- 
ferring to  each  other,  they  shall  be 
taken  and  construed  together,  as  one 
system,  and  as  explanatory  of  each 
other. — ib.  35 

4.  The  Act  of  June,  1806,  providing 
that  when  any  action  shall  be  institute 
cd  within  time,  and  the  plaintiff  be 
nonsuited,  or  shall  discontinue  the 
same,  after  the  time  of  limitation  is 
expired,  he  shall  be  permitted  to  renew 
his  action  within  six  months  thereaf- 
ter, once  only  and  not  after,  was  re- 
pealed by  the  act  of  December  of  the 
same  year. — ib.  35 

5.  Statutes  requiring  certain  liens  to  be 
registered  are  in  derogation  of  the 
common  law,  and  cannot  be  extended 
by  implication  to  other  liens  than 
those  specified. — Per  Warner,  J.,  in 
Tuttk  vs.  Walton,  51 

6.  In  the  construction  of  a  statute,  when 
the  words  of  the  enacting  clause  are 
clear  and  positive,  recourse  must  not 
be  had  to  the  title  or  the  preamble. 
They  serve  to  assist  in  removing  am- 
biguities, where  the  intent  is  not  plain 
and  manifest. — Eastman  et  al.  vs. 
McAlpin,  171-2 

7.  The  act  of  1843,  amendatory  of  the 
act  of  23d  December,  1840,  to  define 
the  liabilities  of  the  several  Railroad 
Companies  in  Georgia,  for  the  loss  of 
stock  killed,  or  wounded  by  the  niii- 
ning  of  cars  or  locomotives,  on  their 
roads,  and  to  regulate  the  mode  of 
proceeding  in  such  cases,  is  prospec- 
tive in  its  operation,  and  cannot  be  ap- 
plied to  cases  arising  anterior  to  its 
passage.— Otr/man  vs  Th^  Central 
Railroad  and  Banking  Company,  176 

8.  Before  the  enactment  of  said  statute, 
the  Justices*  Courts  had  no  jurisdic- 
tion sounding  in  damages,  for  any 


STATUTES — English^  of  force • 

1.  The  statute  of  24  Geo.  2,  ch.  44,  sec 
1,  is  of  force  in  the  State  of  Georgia. — 
Warthen  ts.  May.  604-5 


T, 


TRIAL. 

1.  Where  one  of  three  defendants,  joint- 
ly indicted,  elects  to  be  tried  separate^ 
ly,  under  the  provisions  of  the  penal 
code,  the  trial,  as  to  him,  is  to  be  con- 
sidered in  the  same  manner  as  if  he 
had  been  separately  indicted  for  the 
offence. — Jones  vs.  The  State,  616-18 

2.  When  defendants,  jointly  indicted, 
elect  to  be  tried  separately;  it  is  the 
privilege  of  the  prosecuting  officer, 
who  asserts  the  affirmation  as  to  their 
guilt,  to  determine  which  of  them  he 
will  first  put  on  trial. — ib.,      616-18 

3.  For  New  Trials,  see — ib.,  618 
Also,    Graddy  vs.  Hightower    et  al., 

254-5 

Field  ys.  Thornton,  309^10 

Stephens   et  al.  vs.    Crawford,   Gov., 

use,  Sfc,  580 

« 

TROVEE.. 

1.  A   plaintiff    in    trover  for    certain 
slaves  required  bail  under  the  second 
section  oi  the  act  of  1821,  entitled 
An  act  to  quiet  and  protect  the  pos- 
session of  personal  property,  and  to 
prevent  taking  possession  thereof  by 
fraud  or  violence.     The  defendant 
was  arrested,  and  the  slaves  seized  by 
the  sheriff,  under  the  process ;  and, 
being  unable  to  give  security  under 
the  act,  the  plaintiff  thereupon  gave 
security  under  another  provision  of 
the  same  act,  and  received  from  the 
sheriff  the  possession  of  the  slaves 
sued  for :     Afterwards,  and  without 
any  trial,  dismissed  his  action  of  tro- 
ver, stiU  retaining  the  possession  of 
the  slaves  thus  obtained.    The  plain- 
tiff then  sued  the  former  plaintiff  in 
trover  for  the  same  slaves*  and  insist- 
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ed  that  fats  possession,  obtained  as 
aforesaid »  was  tortious:  Held  that 
said  possession  was  not  tortious,  but 
was  a  lawfully  acquired  possession 
under  said  act — Smith  vs.  Kershaw^ 

2{$9-61 

2.  To  enable  a  plaintiff  to  maiatain  tro- 
*  vert  he  must  have  either  a  general  or 

special  property  in  the  chattel:  the 
actual  possession  or  the  right  of  pos- 
session.— Liptrot,  adm'r,  vs.  Holmes, 

388  et  seq. 

3.  On  the  death  of  a  feme  covert  intes- 
tate, her  separate  estate  vests  in  her 
legal  representative;  and  he  can 
maintain  trover  therefor,  even  where 
there  has  been  a  trustee  appointed,  for 
the  sole  purpose  of  protecting  such 
property  against  the  marital  rights  of 
the  husband,  during  the  coverture ; 
the  trust  being  considered  as  executed 
whenever  tbe  coverture  ceases  to 
exist.— 16.  388-392 

4.  The  action* of  trover  being  founded 
on  a  conjunct  right  of  property  and 
possession,  any  act  of  tne  defendant 
which  negatives,  or  is  inconsistent 
with,  such  right,  amounts  in  law  to  a 
conversion. — i6.  391-2 

U. 

USURY. 

1.  In  tbe  plea  of  Usury,  the  sum  loaned, 
the  time  when  it  took  place,  and  the 
amount  of  usury  taken  and  received, 
are  material  facts. — Winkler  yb.  Scud- 
der,  134 

2.  All  usurious  contracts  in  Georgia, 
under  a  just  construction  of  the  act  of 
1822,  are  void  as  to  the  legal  and 
usurious  interest — ib„  135 

3.  In  a  suit  upon  a  usurious  contract, 
payments  proved  to  have  been  made, 
the  usury  being  established,  will  be 
deducted  from  the  principal  sum  ori- 
ginally loaned. — ib.,  135 

4.  Usury  paid  by  a  surety  may  be  recov- 
ered back  by  him  in  an  .  action  for 
money  had  and  received,  but  not  by 
the  principal,  though  he  has  reim- 


bursed the  security. — Per  Nisbet,  /., 
in  Whitehead  vs.  Peck,  150 

5.  If  the  surety  have  knowledge  of  the 
usury,  and  voluntarily  pay  it,  he  can- 
not afterwards  recover  it  of  his  prin- 
cipal.— i6.,  150 

6.  Excess  of  usury  over  and  above  the 
principal  and  legal  interest,  volunta- 
rily paid,  may  be  recovered  back,  or 
under  proper  circumstances,  it  would 
be  a  good  defence  under  a  plea  of  eet- 
oS.'-Rackley  vs.  Pearce,  242-3 

7.  The  plaintiff  had  two  notes  of  the 
defendant,  the  one  infected  with 
usury,  and  the  other  not  The  de- 
fendant paid  $1,800,  out  of  which  the 
usurious  note  was  extinguished,  and 
the  balance  applied  to  the  note  not 
thus  tainted  with  usury,  which  was 
afterwards  renewed  at  16  per  cent. 
In  a  suit  upon  the  last- mentioned  note 
the  usury  paid  upon  the  first  cannot 
be  withdrawn  and  applied  as  a  credit 
under  a  plea  of  payment. — Raddey 
vs.  Pearce,  242-3 

8.  Upon  a  rule  to  foreclose  a  mortgage, 
tbe  mortgagor  may  show,  by  way  of 
defence,  that  the  contract  upon  which 
it  was  given  was  usurious. — Bailey 
vs.  Lumpkin,  403-5 

9.  Neither  legal  nor  usurious  interest 
can  be  recovered  at  law,  in  Georgia, 
upon  a  contract  tainted  with  usuiy. 
— i6.,  406-7 

10.  A  security  infected  with  usury  is 
void  in  Georgia,  ^[uoad  the  legal  in- 
terest together  with  the  usury,  even 
in  the  hands  of  an  innocent  holder 
without  notice. — 16.,  407-8 

11.  The  maker  of  a  usurious  note  is  not 
barred  of  the  defence  of  usury,  by 
standing  by  when  nt  was  transferred 
to  an  innocent  holder,  and  not  dis- 
closing the  fact  of  the  usury. — ib,, 

408-9 

12.  In  a  case  where  the  original  trans- 
action was  usurious,  and  several  re- 
newaU  have  taken  place,  and  part  of 
the  interest  reserved  has  been  paid,  the 
infection  of  usury  follows  all  the  se- 
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curilies  given  in/eoewal  for  the  same 
debt,  however  varied  in  form  and 
amoant,  and  the  amount  paid  on  such 
renewals  mast  be  deducted  from  the 
original  amount  loaned. — i&. ,        409 

1 3.  Usurious  contracts  may  be  purged ; 
as,  for  example,  where  there  is  an 
accounting  between  the  parties  to  a 
usurious  contract,  and  all  sums  pre- 
viously paid  usuriously  are  deducted, 
and  a  new  security  given  for  the  bal- 
ance, the  contract  is  said  to  be  pnrged, 
and  the  last  security  taken  is  valid. — 
ib„  410 


2. 


3. 


there  being  nothing  in  tbfe  will  to  aii* 
thorize  the  belief,  that  the  testator 
may  have  used  the  wordS  ii^propetif. 
and  not  iH  their  iawful  meaning.- 
Ckoice  vs.  Marshall  1  OH- 

In  the  ponstrifction  of  inrills,  the  in- 
tention, so  far  as  it  is  consistent  wiiii 
the  laws  of  the  land,  shall  sovern.— 

ib.  lo: 

For  the  doctrine  of  election,  see  3/'- 
Ginnis  vs.  McGinnis.  501-1" 

WITNESS. 


14.  In  the  case  of  a  note  given  hy  way  I  ^    gy  .^e  common  law  of  England, 


of  renewing  and  continuing  an  origi 
nal  contract  for  a  usurious  loan,  the 
mere  change  of  securities  does  not 
purge  it  of  the  usury. — Hammond  et 
al.  vs.  Buys,  417 

15.  But  if  A,  as  the  maker  of  a  usurious 
note,  is  about  to  pay  it  up  to  B,  the 
payee  and  holder,  and  C,  for  the  pur- 
pose of  using  the  money  for  his  oimi 
bemfUt  borrows  A's  note  from  B,  and 
gives  6  his  (C's)  own  note,  with  A 
as  his  security — there  being  no  usury 
in  the  transaction  between  B  and  C — 
the  note  of  C,  with  A,  security,  thus 
substituted,  would  not  be  obnoxious 
to  the  statute  of  usury. — ib,,         417 

WARRANTY. 

1 .  In  the  case  of  a  warranty  it  is  not  ne- 
cessary that  there  should  be  a  recovery 
against  the  warrantee  by  his  vendee, 
in  order  to  entitle  him  to  sue  his  ven- 
dor on  the  warranty .-r-^rougAfon  vs. 
BadgetL  77 

2.  A  warranty  in  a  bill  of  sale  is  not 
negotiable  by  endorsement  so  as  to 
vest  in  the  endorsee  a  right  of  action 
upon  it. — ib.  76-7 

WILLS. 

1.  Where  a  testator  bequeathed  to  his 
daughter  certain  negroes  **  during  her 
natural  Itfe,  and  the  heirs  cf  her  body 
forever,''*  held  that  the  words  must  le- 
'sive   their   technical    aigoification. 


CI 

force  in  this  state  under  oar  adoptinz 
statute  of  1784,  a^  sane  persons  aie 
competent  witnesses,  unless  inieresi'd 
or  irifamaus. —  Winkler  vs.  SUmdder. 

1Z-: 

i  2.  The  maker  of  a  note  (who  is  releas- 
ed) is  a  competent  witness  to  prove 
usury  in  its  consideration,  in  a  suit  bj 
an  endorsee  against  an  endorser. — tb. 

128  to  133 

3.  In  order  to  impeach  a  witness,  by 
showing  that  he  has  made  contradic- 
tory statements,  it  is  not  necessarj^ 
that  he  absolutely  den^*the  declara- 
tion imputed  to  him.  It  may  be  done 
when  he  says,  *<  he  does  not  recol- 
lect,"- if  the  subject  matter  of  such 
conversations  be  relatijre  to  the  issue. 
—Sedly  vs.  The  State,  218-19 

4  Witnesses  who  testify  as  to  what 
they  saw  respecting  a  transaction, 
after  night  and  by  star-light,  aided  by 
lamps  upon  tlie  surrounding  build- 
ings, cannot  be  impeached  by  persons 
who  propose  to  prove  that  they  have 
made  experiments  on  other  nights,  be- 
tween the  same  bours^  and  with  the 
same  degree  of  light,  and  were  unable 
to  discern  objects  accurately. — Sealy 
vs.  The  State,  220 

5.  In  a  suit  against  the  security  alone, 
the  principal  is  interested  to  the  extent 
of  tne  costs,  and  therefore  is  not  a 
competent  witness  for  the  security, 
unless  released  from  liability  as  to 
such  costB,—Rackley  vs.  Sanders  and 
Sanders.  258-9 
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6.  Endorser  Jiot  competent  witness  in  a 
suit  by  client  against  attorney  for  mo- 
ney coUeeted,  unless  released  from 
liability  under  his  endorsement. — Nis- 
het  vs.  LawsoTL  282-3 

7.  The  trae  test  of  the  Interest  of  a  wit- 
ness is,  that  he  will  either  gain  or 
lose  by  the  (Ureci  legal  operation  of 
the  judgment,  or  that  the  record  icUlbe 


legal  evidence  for  or  against  him,  in 
some  other,  suit. — Bailetf  vs.  Lump- 
kin. *  403 

• 

8.  When  several  defendants  are  includ- 
ed in  the  same  indictment,  and  they 
elect  to  be  tried  separately,  those  not 
upon  trial  are  competent  witnesses  for 
their  accomplices  to  prove  their  inno- 
cence.—-Jones  vs.  T/j^  S^ate.    616-18 


♦.   *  ^ 


